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iJdoy Kumar v. Kattrani, 1. L. R. 49 Cal. 948 
(1922). referred to ... . . t 

Unm Kant v. Dina Nath. I. L. R. 28 Cal. 4 : 


0. c. 5 C. W. N. 124 (1900), referred to 

Snndari v. Bindn TIashini. I. L B. 24 

Chi. 759 (1897), followed 
Omrao Begum v. Trehad ITussain, L. B. 21 I. 
A. 163 a c. I. li. R. 21 Oil. 997 (1894), re- 
ferred to ^ ‘ ... 
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Y 

Yates, Re, 11 Ch. Dir. 118 (18T)). referred to 3M 

Yusuf Sahib v. Durgi, I. L. R. 30 Mad. 447 (1907), 

referred to ... 426 


Z 

Zainulabdin v. Mahommed Islia«|. T. L. R. 10 
All. 106 (P. C.) (1887), referred to . w: 
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AClUbOWLED(}MEXT OF DEBT, how and 
when to bo made- DilFou^ise hotwoen Eng- 
lish and Indian l:iw. Sea Limitation Act. 
8HAMSUD ALI v. MIRIAM ELIAS ... m 

ADMINISTRATION SUIT, iiantfing in oom- 
patont Court— $al9 of proptrty forming 
part of ottato, if may bo ordered without • 
that Court's ioave, upon permission by 
another Court— Rule of praetieo.] The 
Judicial Committee declined to interfere 
with the rule foi practice of the Chief 
Cburt of Buriiin ahieh recognised the 
• power of another Court to grant permis- 
sion for the sale of property Lelionging to 
on estate in rerpect of which a suit for 
administration was trending in the Chief 
Court, though they found it difficult to 
understand that the legislature could hare 
intended that when a emit for administra- 
tion of an estato is behire a Court cone* 
petent to enteitain it and to order that 
accounts should be taken in the suit, any 
other Oiurt should hare power to grant 
permission for tho sale of property form- 
ing p'lrt of tho eitate. MA CHIT SIT v. 
THE NATIONAL BANK OP INDIA ...799 

ADOPTION 11 V ULVDU WIDOW -Authority 
to adopt fiivsn by husband, when minofi 
In a Will— Will ragisterad after execu- 
tant's death but not by widow, if valid 
for conferring authority to adopt— Indian 
Majority Act OX of 1875). ss, 2, 3-«uo- 
cmsion Act (X of 1865), definition of 
•'Will*' In— Registration Act (III of 18771. 
sSk 17, 23, 40, 41.} All owner of property 
aged 12 years, who was under guardionslup 
and therefore a minor within the defini- 
tion of si*c. a (•! the Indian Majority Act 
(IX of 1875), executed a Will which purport- 
to be a disposition of his property and 
also confeixed a power of adoption on Ida 
widow. The Will was after the dealh'of 
the executant of the document registered 
not by tho widow, the donor of tho autho- 
rity, but by tho legatee: Held— That the 
doenment did not operate to any effgpt 
as a Will, as a disposition of the porpefty 
or for any other purpose, c.g., as a power 
to adopt embodied in a Will. Jagannatha 
Bhetmn Oco v. Kunla Btharf Deo, L, ^R. 

48 I. A. 488: s. c. 20 C. W. N. S74 (1981), 
referred to. That though inoperative aa a 
Will, the document might nevertheless 
oonptiiuto a valid sutbovlty to adopt, re- 
qnlring to be registered, under see. 40 of 
the Begistrntion Act (III of 1877), by the 
donor or nlier his denlh by the donee of the 
power, in the manner pruvideil by sec, 41. 
That in thi« raso tho donee of the power 
having fatloj to piesent it for registration 
within the time allowed* by sec. the 
dncnmeiit was Inoperative as an authority 
to idopt and adoption made by the 


FUgi 

ADOPTION BY HINDU WIDOW -concld. 
widow on the strength of it was invalid.. 
XONDAPALLI VIJaIAUATNAM v. MAN- 
DAPAhA ... ... ... 128 

ALLUVION AND DILUVION-Rag. XI df 
1^, s. 2— Customary boundary between, 
estates proved to be channel of river— 

— Shiftifig of couree of rivor through ovorw 
flow into it of another river— Custom, if 
applies m such a case— Hearsay evjdenca. 
whan admissible to prove custom.J After 
the oxistuiiee of a custom for some yean 
has been proved by direct evidence, it can 
only, as a rule, bo shown to be immemorial 
by hearsay evidenre and il is for this reason 
that feuch evidence is allowable as an excep- 
tion to the general rule. Where it was 
proved that by custom the channel of tho 
intervening rivpr was to be the cortstont 
boundary of two estate'4, whatever changes 
might take place in tho course of the river 
by encroachmuiit on one ride and accession 
on the other: Hold— Ihat Ike fact that the 
shifting uf the course if the river was due 
to tho overflow of another river into it did 
not make any difference in tho applicabi- 
lity of the cui<toiii. RJJA RAJ KN DBA 
NAEAIN DHANJ DKO v. KUMAR QAN- 
GAN.4NDA SINGH ... ... 189 

AMENDMENT OF PLEADlNQS-DiseretiOfi- 
ary power of trial Court— Circumstanoes 
Justilying Intorfemce by the High Court 
inrovision— Civil Proceduro Cods (Act V of 
1811). toe. )15, scope of.] The question of 
amendment of pleadings is a question of 
discretion with the trial Court and unless 
the High Court is satisfied that the dis- 
cretion was exercised on entirely wrong 
lineo or in fact that the trial Court re- 
fused a juriodiction vested in it, it would 
not be justified in interfering under sec. 

115, C. P. C. The extension of jurisdiction 
under sec. 115 for the correction of errors of 
law and not merely errors of procedure is 
not iiistifi.sd and the section should be con- 
flnaa and tdrictly confined to cases in 
which there has b^u material irregularity 
so far as iuriediction is concemt>d and 
either a fiiilure to exercise a jurisdiction 
vested in the Court or a wrong exorciee of 
such iurisdiction. TXOYDS BANK. LTD. 

V. 8tfp.OJrMULD JALAB 928 

APPEAIi, maintainability of— Review, grant of 
— Original decree superseded— Appeal fHim 
original decree.] When an application for 
review is grant«vl and a new decree is drawn 
iiD superseding th^ decree previously made, 
the oonseqronce is that an appeal preferred 
against the decree previously made can no 
longer be pmsecntsil. 8AILA J A NATR 
GUHA ROT V. CHARU BALA DASSI ... 738 

eonuBOtency of— Parties, defset of— 

Doeroa for ioint possession of land— Ao- 
peal by Defendant— Death of one Plaintiff- 
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Pag% 

APPEAL — conclda 

Reipondent pending appeal— Diimissal of 
application for setUng aside abatement— . 
Effect of abatement of appeal at agaCntt 
one Plaintiff-Respondent, if renders i^holo 
appeal incompetent— Application in such - 

K circumstances for adding legal representa- 
tive of deceased Respondent as party, 
maintainability of— Civil Procedure Code 
fAct V of 1908), Or. 22, r. 4, cl. (3), Or. 41. 

. rr. 4, 20 and 33— Or. 41, r. 20, scope of, if 
oterridds provisions cf Or. 22— Addition 
of party— Court's inherent power.] The 
Plaintiffi jointly sued for moviTy of 
pos-se^ion of certain lands on declara- 
tion of titlu thei’olo and obtained a decree 
for joint possession. 'J'lie Eefondaut ap- 
Iiealod to the High Court. Duriiij; the 
pendency of tho appeal one of t.io Plaln- 
tiffs-EespondeiiU died Tho Appellant ap- 
plied after the period of limitation to have 
the abatement of the appeal as against 
that Respondent set aside and for substi- 
tution of ills legal representative. A Rule 
was h*&ucd but il wn^ discharged. There- 
upon iho Appellant filed an application to 
have llie legtd lepreMenlative of the deceas- 
ed iicspoudent added as a i>arty At tho 
hearing of the appeal n preliminary objec- 
tion was taken to the competency of the 
appefJ: Held- That tho appeal was iocoin- 
p^eiii and could not proceed in the ab- 
aenco of one of the Plaiiiliffs-Respondciit^. 

Kali Dayii Bhattacharja v Nagendra 
Nath Pakrashi, 24 C. W. N. 41. s. c. 30 
L. T. 217 0919), folloued. Dharanjit 
Narain Singh v. Chandreswar Prosad 
Narain Singh. 11 C. W. N. 504 (1907). re- 
ferred to Chandercangh v. Khimabhal, 

I. L. R. 32 Bom. 71S (1897) ^ and Upendra 
Kumar Chakravarti v. Sham Lai Mandal, 

T. L R. 34 Cal. 1020 (1907), dissented from. 

That the provisions of Or. 41, it. 

4, 20 and :i3 of tlic Civil Procedure 
0[*de were not applicable, and the Appel- 
lant's application to add the legal repre- 
eentativc ef the dcce.as'^d Respondent ns a 
mHv was incompetent. Or. 41, r. 4 is limi- 
ted to the rasa of Appellants, and does not 
entitle a (crsoii against wiiom the decree 
f.e passerl to have it varied in tho nbecncc of 
a person in whose favour it was made. 

J>r. 41, p. 20 is not intended to overrido 
the provisious of Or 22 of the Civil Pro- 
cedure Code. Putin Behari Itov v. Mahen- 
dra Chandra Ghoial, 34 (?. L. J. 405 (1921), 
fo. 'riie ri*»lit obtained bv a Re- 
apondent when tte appeal abates is a 
valuable right and should not be lightly 
treated. Held, further— That whatever view - 
might be taken with regard to the in- 
berimt power of the Court as contained in 
Or. 41 of the Civil Procedure Code or osbt- 
eid? tho the present case wnc not 

one In which eu-ih power should be exer- 
cised. MANTVDRA CHANDRA NANDI v. 

3HAOABATr DEVI 45 

APPWLTate rviriRT, if pom|w.f..nt to make 
an coder ^ favour of a persoa wlu) is no 
before it Set Civil 
PiNTUediirj ^^Code. BlfUTNATH DEB v. 
srAf*HT5frKTrr nnAnifANi m 


r ' Pao§ 

AWARD, suit to set aside— Limitation. Sea 
under C. P. C. KIRKWOOD v. MAUNG 

SIN- * ...529 

BENGAL CESS ACT (IX of 1880, B. C.), s. 95 
... — Raturn of cess filed by co-sharer landlord, 
if admissible in favour of another co-sharer 
—Bengal Cess Manual, Rule 57.] Tho effect 
of sec. 95 of the Cest' Act is to prohibit the 
admissibility of rood-cess returns when 
tendered in favour of the person tiling ii. 
Provided this prohibition is not offended 
against, such a return may be adduced in 
ovidence, if othenviso it is admissible under 
^ the Indian Ev.idciice Act, e.g., by or against 
a third parly who was no party to the 
preparation of the return. Promode Chan- 
dra v. Binayak Das, 27 C W. N. 543 (1922), 
explained Jt. 57 in the Bengal Cess Manual 
(per Cnniing, J.) has not tho force of law. 
and if made under see. 182 of the Cess Act 
is ultra vires, ami (per Ihigc, J.) cannot be * 
looked ut for the purpose of construing sec. 

95 of iho Act. SHEIKH INTAZ v. PINA- 
NATJI DE SAUKAR ... 803 

BENGAL MPNJCIPAL ACT (II of 1888)— 
Eligibility cf person qualified to vote, but 
whose name not entered in the voters' list 
to be a candidate— Framing of rules under 
sec. 15 of the Act— Election Rules of 1896 
-Rulos 2, 4 to 12, 13, 14-Effect of sec. 15 
and ruio read together— Specific Relief Act 
(r of 1877), see. 42— Declaratory suit for 
' election, if maintainable—*' Legal charac- 
ter," whether wide enough to include right 
of franchise and right of being elected.] 
Unless (he name of a candidate is in (he 
voters' list he is not entitled either (o vote 
for election, or to stand ns n candidate 
for^lfK'tion. In the matter of W. Corkhill, 

T. L. U. 22 Cal. 717 (1895), distinguished. 
Budge v. Andrews, [1878 ) 3 C. P. D. .510 
and Stowe v. Jolliffe, [1874] 9 C P. 731. dis- 
cussed. Raghunath Sarma v. Jiban Chan- 
dra Sarma, 27 C. W. N 312 (1022). followed. 
NISH! ICANTA CHACDTHTRY v. 00- 
PESHWAR CH.ATTERJI . 977 

(Ill B. C., of 

1884)— Election rules framed by Local 
Government under the Act for Mofussll 
Municipalitios— Candidate for election, if 
can withdraw at any time before closing 
of poll.] Under the rules framed bt the 
J/>cm 1 Oovi'inmenf under the Bengal Miiui- 
cipnl Aet for elections in the Mofiissi] Miini- 
eipnlitirs of Bunirnl (excluding Howrah) a 
^cfindidaie entiilori to withdraw at nnv 
fimo before the '^losing of the itoll. 
NAOENDHA N4TIT ADPY v. COMMIS- 
f^rONEn OF THE PRESIDENCY DIVI- 
SION ... 670 

. as. 102, 103-. 

-Re-valuation of holdings without a fresh 
determination of percentage rate. If ultra 
virea-See. 113— Privy and water tax, assess- 
ment of owner for ocrupier and vim versa 
—Remedy— Civil action, if malntalnabla 
whore remedy given bv Act not availed of.] 

■ Rea. 10‘> of (lie Rengfil Miiniripnl Act pro- 
vidpfl that; oum a percefi(jige on the valii- 
aiion of lioldiicrM nt which (ho rnto shall 
bo levied has been fixed it shall r<*m ain 
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in fofco until rtiscinded or until tlio Com- kabuliyat which did not contravouo the - 

missioujtrs at a meeting determine some provision.^ of eec. 178 of the Bengal 'J'cnaucy 

other percentage at which the rate will be Act and which wan valid under that Art. 

levied from the next year. Beading the Plaintiil'i? claim for khas possession was 

Act as a wholo, it is not required that allowed. BAHAOUFt All MED MOULAVl 

■ whenever a fresh valuation is made the v* HEJIIANTA KUMAlt ROY ... 61S 


Commissioners must hold a meeting to fix 
the iiercentage. It is open to them by not 
holding any meeting to levy at the old rate 
of percentcige on the new valuation. 
Though it may be businrss-like, after a 
valuation haa been made, to consider how 
much money is roquired and therefore « 
what the percentage rate should be, the 
omission to do so does not render the prepa- 
ration of tho valuation and rating list null 
and void. Per Cuming, J.— Whore the 
Municipality erroneously assesses the owner 
with tho water and privy tax whore they 
ought to asaess the occupior and vice versa, 
the aggrieved person has his remedy by ap- 
plication to the Commissioners under sec. 

113 of the Act, and lie is not entitled to in- 
voke the assistance of the Civil Courts 
until ho has exhausted his remedies which 
tho Act provides. BKUBAN MOHAN 
BASAIC V. CHAIRMAN OP THE MUNICI- 
PAL COMMISSIONERS OP DACCA ... 405 

BRNQAL TENANCY ACT (VII of 1885), ts. 3. 
cl. (9). 178, lub-sec. (3), cl. (d)— Undivided 
share in parcel of land, if ** holding ’’—Ab- 
andonment— Kabuliyat by tenant in possee- 
sion of undivided share of lands of a 
holding— Stipulation in such kabuliyat res- 
training alienation and reserving right 
of re-entry by landlord irf case of breach of 
covenant, if contravenes provisions of sec. 

178, B. T. Act— Breach of covenant— Aand- 
lord*s right to re-enter.l B and G jointly 
held a non-irans^ernble occupancy holding 
in equal sliarcs and afterwards there was 
an amicablo partition between thor.i. G's 
shnie was inherited by N who executed a 
• kabuliyat in favour of tho landlord by 
which tho lent uae iiicrousod for excess 
are.! and it was stipulated that N would rot 
bo competent to tniiisfer t lie leasehold lands 
in any way and in case of trniiafer the land- 
lord would bo entitled to take khas posses- 
sion of tho 84inie. It appeared that un- 
divided portions of lands at the holding 
wero inoliided within this kabuliyat. After 
N*!| death tho IXifendniit.s cume into posses- 
81011 of thene lands by purchase from P who 
was tho daughter’s son of G. Plaintiff 
thereuTOii sued the Defendants for khas 
poaEcesioii: Held— That N’a tenancy did 
not constitote a holding ns defined' by the 
Bengal Tenancy Act, inasmuch as undivided 
portions of tlio holding were included 
within that leasehold, and the sale of 
that tenancy being at a pari of the hold- 
ing tho landlord was not entitlod to re- 
cover possemioii on the ground of nban- 
donnent of the holding. Held— That 
though N’s tenancy did not ^xmatitute a 
holding still the landlord was entitled to 
khas iiossesslon of the said leasehold lands 
on tho ground of transfer of the same in - 
breach of tho covenant contained in N’s 


50, sub-sec. (2), presumption under— Natuie 
Of proof required to be entitled to presump- 
tion— Rent receipts for each of the twenty 
years, if must be produced— (binding arrived 
at without considering other evidence rela- 
ting to. the wanting years, if can be eet 
aiiae in second appeal— High Court, if com- 
petent to deal upon admitted facts and 
decide case in second appeal.] For the pur- 
pose of tlio presumption arisieg under sec. 

50 (2) ot the Bengal Tenancy Act, in order 
to prove that u tenant has been holding at 
a uniforui rate of rent for twenty years it 
ia not necessary tliiit he should prove pay- 
ment of rent for all those years and produce 
dakhilae for every one of those twetity 
years. Uniform payment for the wanting 
years .may bo pioved oth'»rwiso, by other 
proof and from surrounding circumstances. 
Where tho .Special Judge arrived at a 
finding against tho tenant merely relying 
on tho dakhilat produced and not consi- 
dering tJio oral evidence adduced: Held— 
That the finding having been arrived at on 
» misunderstanding of tho principle laid 
down ju judicial decisions was liable to be 
set aside and it wa<i open to the High 
Court to deal with tho case upon tho 
admitted facts and to hold that in view 
of the circumstances proved in the case 
the tenants were entitled to the presump- 
tion contninod in sec. .*^0, sub-sec (2) of 
the Bongal Temuicy Act. GULAM HCSA1N 
PHADHAMA v. Iv. IfONNERJBE .. 520 

, I. SO 

(2), presumption under, if can be rebutted 
by confirmatory knbuliynts containing 
agreement to pay rant at an enhanced rate 
at a future time.] An agreement to pay 
rent at an enhanced rate at some future ■ 
time docs not constitute a change in the 

• rate of rent under sec. 50 of the Bmigal 
Tenancy Act. Such an agreement by itself 
does not rebut the presumption under cl. 

* ( 2 ) at the section. Tho Ocurt refused to 

grant icdief on the Ivisis of the agreement 
in a suit fur enhancement instituM under 
see. 30 of the Bengal Tenancy Act on the 
gronufl of ri«o in the prices of staple food 
cropp. JITENDRA NATH ROY v. ABE- 
JANNES.SA BIBI ...1038 

s. so (2)— Pre- 
sumption undor t. 50, rebuttal of— Pro- 
viouc tenancy— Recognition of purchaser 
of non-transferablo occupancy holding— 
—Stipulation for enhan:emont of rent 
upon moasurenient In future— New ten- 
ancy— Kabuliyat, construction of.] Where 
a onrebaser of a non-transferable occupancy 
holding was recognised as a tenant of the 

R revions Jama mnin his executing a kabu- 
lyat in which sharea separately purchased 
were amalgamated and there was a sti- 
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pul^ition of enhancement of rent at spoci- 
ded rates for different classes of land 
upon a iaeunircuient in future: Held— 
^at in the circumsdances of the oeas the 
kabuMyat created a new tenancy, and the 
teiiant was not entitled to the presumption 
under sec. 50 of the llenpal Tenancy Act. 
Abhoya Sanker Mazumdar H Rajani Man- 
dat, 23 C. W. N. 904 (1910). referred to. 
DHIREXDKA NATU KOY v. AiiMED 
If lA 765 


— — — 1 s. 52— 4;jaim for 

additional rent for odoitional area— Kabu- 
JUyat, construction of— Intention of parties. | 
'V^nere it was stipulated in the kabuliyat 
that the n*iit would be payable at certain 
rates wUh ivuard to a certuia quality of laud 
vhirh w'ouid be found on inoaaurement by 
a oertaiu unit under a survey at whicb 
tbe tenant bound bimtieli to be piesent: 
Held— That it might be interred from that 
stipulation that tlie lands us described with- 
in the boundaries were not let out at the 
lUed jo*na mentioned in tho kabuliyat 
but It was the intention of the parties that 
the rent should be asaessiHl upon a sur- 
vey of the lauds within the boundaries 
lAviud regard U> each class of land and 
area of each plot. IILMANTA KUMAll 
KOir V. MEKEK BlBl . ... 646 


i. 52— Claim lor 


additional rent for additional area— habu- 
liyat, construction of— Intention of parties. J 
tkhore theie was a stipulation in a kabu- 
llyat as to the ^tandald of measumiuent 
and also the rate of rent to be paid per 
bigha with regard to each doss d laud: 
Meld— Tliat the land within tbe boundaries 


was not let out at a fixed rent but it was 
•Che ioteutiem of tbe portiee that there 
should be a survey and rent should be 
assessed upon the measurement of tbe lands 
udthin the bcundories having regard to the 
olasa of land to which each plot falls and 
Me area. HEUANTA EtMAB BOY v. 
BELATAU Jf UxNSEI ... 643 

, 122 , fUB, 166 , 

II7B— Indian Evidenea Act (I af Wi), 
too. 25 — Whether entry in reeard-af-riilits, 
presumiitive evidence, only in suit heliMen 
landlord and tenant as such ar in all tiiili.l 
See. 147J) nt the Bengal Tenancy Act dees 
not m any way limit the operation of etc. 
MB of that Act, uhder whiuh the presnmp- 
tion of correctnM^s oft an entry in a ftiaaliy 
pahliahed lecord-of-rights arlaeR gaueially 
and not merely in suits between landleidi 
and tenants The record-of-righta hMOg a 
public record preimred by public oficeia ap- 
pointed under the statutory authepity 
of the Leeal Government is adiuioMUo 
under sec. 35 of the Erkknee Act. and the 
poeoid being iin oAcial not done vrlthin 
the iueisdietfoB of the nftoor. it 

has a presumptive vdiue ci Hi oanoetatoo. 

Mil Bhalya OhMj .Oea Bahudue v. Beni 
Wihto, 23 $ W. K. 46b (P. C.) Xlbl7), mlled 
an ' ildlaWBd^M^n Acharjim BsAadue v. 
BandhyamAw Bmy*. A C. W. N. M mU). 
nrsfevred to. An entry in the rsoord-of- 
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rights opera ios in the aame way between 
fiindlord and tenant at between tiie land- 
lord« uf the same or neighbouriog estatee 
and between tciijint and tenant. Bibi 
bvakitan v. Ore Mandan Proiad, 5 P. L. 

J. 661 {1920) aiiJ Marharl Ekbai v. B4a 
Bopal Lai Rai, il934J Put. 213, approved of. 
Sheikh Barkat Alt v. Basant Nunta, 21 *G. 

W. N. i75 (1915) and Ghiadhar Pttud 
Singh V. Shao Nandan Prosad SiMh, 23 €. 

IV. N. 394 (1918), referred to. FAELAK 
BAHAMAN BISWAS v. GOLAM KAUER 
c MIA ... 269 

s. iSr— aetaemMii 

of fair and aquitaoie reiit-^uperaiiuii at 
SOS. leS, u. i. ACC, as lo tna mamtaiiuuiiliiy 
Of a SUM unoer ms. me— juritaisi.en ar 
hovsnuo Ueurt, aman lo he enaiiengea.j 
Tile Xiefeiidaiicg-Ap|>eliaiiis who were tne 
laudlurus upplied under eec. 105, Uengal 
Tenancy Act, for acttlemeiit oi lair and 
equiUkbie rent of certain hoJcliiigs iiadudiug 
one held by the llaiutiffs-iiespiiKlenu 
winch were recorded in the recora^i^righte 
as appertaining to their cetate. The iboue 
wob r4ii.<!v*d before tho Itevenue Ollioer whe- 
ther the fe.uit8 weie barred by sec. 11^6, ilengal 
Tenancy Act, .-iiid was decided in favour of 
the AppeJlanta, it being held that it was 
not pi'oved that the Apia^lluntg were land- 
lords lointJy with otiieiu borne of the 
BeleiioanU in those suits appealed iigoinst 
the decision of the Kevoiiuo Officer and 
were ouccemful on the gi*ound that the 
Appciiants were landlords iointly with 
others, but the * PlaintiffchBespondeuts did 
not hie aiiy appeal. The Piaintiffe-Bespon- 
dohts suftsM^uonlly brought a suit for 
declaration that the decree of the Kevenue 
Officer was without iuriwliotion and null 
and vmd: Held— Th.'it the Revenue Officer 
hod jurisdiction to decide whether or not 
the Appellants when they made tho ap- 
plication to him under ecc. 165, iJbagal 
Tenancy Act, were joint landlords and his 
deeisiea .m thig point not having been queo- 
Goned by the Plainiiffs-Resfp^ente by 
eppoai was Saul and binding on them. 
That the decisioB of a Court in favour of 
a junsdictienal fact and therefore of ite 
own jurisdiction eoniiot sje impeached ool- 
lateraliy and it conelueive of juriedktfton 
except against a direct attack. CHAU- 
mVHY UPENDBANAND.LN DAS MABA- 
TAIHA V. VMAT SET ... 974 

1. i2S^AgpWca- 

Bou far revision asado mHbiii 12 msuths 
of erBur renisad, but ardsr pasead aflie— 
iueltdiailan. | To enable a SeGlemefit 
Meerjto revise an order under sec. M of 
tba Beifal Taunney Act, it is sufficient if 
the oofUuntiom by the party for revieion 
be enade within 12 monthe af tho order 
■QUghl to be levieed, even though the 
w oo nop «f tha order revdsing it tiMe place 
more Hum 12 moiithe alter the eider 
Twilisd. BAJA KERREE CASE LAW v. 
KRDABNATH MAB7K ... 638 

-■ ■■■■■■■ , 6. M, aeape af, at 

to bar af aullt Invelalna subjeet-mallsr 
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BENGAL TENANCY ACT- COrtld. 

deoidfd under iM. Kfr—Sottlenient record 
thtft land venl-payhifl- -Application by liiul- 
lord under cec. 105 for lettlement of lair 
and equitable rent decroed ex parte— Suit 
by tenant for declaration that land lakliiraj 
—Maintainability of cuit— Decree, if can 
declare decision of Revenue Court not 
binding.] In the course of settlement pro- 
oeedibgs certain holdings were recortietl as 
rent-paying and liable io aasessment of 
rent. Thereafter the landlord applied 
under sec. tOTi, Bengal Tenancy Act, io 
have fair and equitable rent settled iu gee- 
pact of these holdings. These proceedings 
were decided ex parte ageiiiist the tenanta 
The landlord then sue^ the lonants for 
rent whereupon the latter aued for a decla- 
ration that they were lakhirajdart in rea- 
pect of the lands in suit, that the lands 
«Ud not appertain to the jama os alleged 
by the landlord and that the decision of 
the revenue officer was not binding on 
them:. Held— That the suit was not barred 
by sec lOd, Bengal Tenancy Act. To attract 
the operati<iii of see. lOd, Bengal Tenancy 
Act, it is essential to esi.ablish that the 
. oivil suit liad for its object a matter which 
had already formed the subject of an ap- 
plication under sec. 103- The matter ci the 
Plaintiffs* suit which was for a declaration 
that the entry in the record-^-rights dee- 
oribing their holding os liable to a s e es s 
meat of rent was wrong was not before the 
revenue officer or the subject of any op- 
^ioation made before him when he decide 
the case under sco. 103. Nawab Bahadur 
of MursHidabad v. Ahmad Houain, 1. L. R. 
44 Cal. 753: 8, c. 21 C. W. N. 1004 (1910). 
The decision of the hull Bench^in Puma 
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Chandra Chatterjee v. Narandro Nath Chaw- 
dhurt, 29 C W. N. 735 (F. B.) (1925). is 
not intended to give such a wide meaning 
to the words of see. 109, Bengal Tenancy 
Aot, as to lay down that any matter which 
though not directly tho subject-matter of 
aa application before the revenue officer 
under sec. 105 was indirectly or impKedly 
Involmd in the determination of that ap- 
plication ^ould be taken as a matter which 
was the subject of the applicAtion made 
bpfore the- revenue officer. But the Plaintiffs 
were not entitled to a declaration that the 
order passed under sec. 105, Bengal Tenancy 
Act; by llio revenue officer was not binding 
upon the riaintttfa as that was a matter 
which was the mibject of the application 
before the rex'enue officer. PRITA1IBADA 
BEBl V. PRIYA NATir BANERJI ... 187 


— c. 147A (as appli- 

‘ table to Eastern Bengal and Aiiam)— Omis- 
elon to record reasons required by section 
In peesifig eomprtmiee decree In suit for 
tmhaneenient of rent— Such decree, If can 
be treated In oubcoquent cult for rent bet- 
Mon the partiei ao without Jurisdiction 
‘ nnd g nulllty^handlord, if entitled to decree 
for rent at rate oottlod by such eompro- 
mlst dscroe— Proper way of osoalHni such 
• dtsrao.l a decree for enhanced rent made 
> til compromise lietwesn iho parties under 


BENGAL TENANCY ACT-eontd. 

tho provisions of sec. 147A, Bengal Tenancy 
Act, cannot in a subsequent suit for. sent 
tetweeii the parties be treated ao without 
iurisdietion and a nullity on the ground 
that tho procedure laid down in that sef'tlon 
as to the recording of reasons by the Court 
for being satisfied that the terms of the 
eompromise were such, that if embodied in 
a contract they could be enforced undeb the 
Act and that th^ enhancement was fair and 
equitable and in accordance with the ruleu 
laid clown ill the Act for the guidance of 
Oourts in increasing rents vras not 
with. 8uch a decree may be assailed in 
proper proieodings ae orroneoue but oannot 
^ . «Md. to Lave been passed without 
luriadiotion and is valid and 
and the lundloida are entitled to a dectee 
for rent at the rate Settled by the foiuasr 
V. Dukhit Mahb, 17 
£’ (IW8). dissentfiil from. Hridoy 

Nath V. Ram Chandra, I. L. B. 48 Cal. 138- 
s. c. 24 0. W. N. 72.1 (F. B ) (1930), followed. 
ISILAN CHANDRA BANIKYA v. MOOM- 
RAj KHAN 




— TT Z Suit for 

ront by co4h.vtr Untflord—PurehoMr of 
pMion of holding who wo, rooognlo^ by 
othor oo-oharort, not made Oofonitanb- 
Ooeroa againtt rteordod tenants of bolding, 
if fsnt or money decree.] 'Where subse- 
que^ly to the recognition by the U as. 
oe-sharer landlords of a purchase of 
f ^ non-transferable occupancy 

hiding, the mmaining 2 as. landloMs in- 
stituted a emit for rent under sec. 148A of 
Gie tengal Tenanc y Act, making parties 
Xbfe^ants fo the snit the original owners 
of the holding and the 14 as. eo-sharer 
landlordg hot not the purchaser: Held— 
Tliat the decree obtained in the suit wae a 
rent decree, and the entire holding pnnoed 
to the purchaser at the sale in execution 
of the decree and not merely the right, 
title and interest of the tenant Defendants. 

To obtain a rent decree the Plaintiff land- 
lord is not required to bring cn the re- 
co^^ a purcliaser of an interest in the 
holding whom lie has not recognised a^ a 
tskuiont. BAVAPADA SARKAR Vb SM. 

SAKDNTALA DAST 491 

^ ^ g, 159— Amount of 

rent annuallv payable— Decree pmad upon 
flndlui that the landlord has no ce-tharer, 
if amounts to a decree as to the share of 
rent payable by the tenant.] The trial 
Cburt awarded a decree to the Afnellant 
for the full auionnt of rent cliiimM, End- 
ing that he hod no co-eharer. The first 
Appellate Court dismissed the Retpondents’ 
appeal on the ground that sec. 158 of the 
Riiigiil Tenaaoy Act was a bar to its asain- 
tainahility. A single Ju^e of tbs High 
Court on second apiieal set aside the decree 
of the first Appellate Court lading that 
the appeal to it was competent, bteawe 
the decree of the trial Omrt decided a 
quMrion of the amount ol rent annually 
payable by the tsMnt: Held, on appeal 
under the Letters Patent— That the primary 
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BENGAL TENANCY ACT-contd. 

Court liavauu toviid that tlie landlord Ap« 
VeUant had no co-fiharei\ it had no coca* 
you to decide and in fact it did not 
decide the question ns to the shai‘e-tho 
amount of tho rent which he was oiitiUed 
to. Tho hudin^ that the landlord has no 
00-sharer and is therefore entitled to the 
whole lent claimed is not a decision of 
the question as to tho amount of iteut 
annually payable by the tenant. Sudhanna 
Santra v, Batanta Kumar Sarkar, I. L. B. 

49 ClDl. 538: s. c. 28 C. \V. N. 96 (1921), 
Narain Mahaton v. Manofi, i L. R. 17 
Cal. 169 {h\ B.) (1899). Wafuzuddin Pra- 
manik v Mahammed Balaki, 28 C. W. N. 
Isxii (1924). Parashmoni Daii y. Nabo 
Kishore Lahiri, I. L R. 80 CbL 773: s. c. 

8 C. W. N, 193 (1!)03). Bashiram Nath v. 
Srinath, 23 C. W. N. Ixxvi (1919) nnd 
Fakeer Mandal Gain v. Arthed Molla. 10 
C. W. N. cclxxx (1905), refen^cl to. 
MUNSHI SALTMUDDIN AHAM5tAD v. 
RAHIM SHEIKH ... ... ... 650 

s. 153-Suit for 

rent dismissed for misjoinder of parties and 
absence of separate collection— Appeal, if 
lief— Second appeal, if lies to High Court 
when appeal entertained by lower Court 
was incompetent.] The Plaintihs %iuit for 
his share of rent amountiiig to less than 
Rs. 100 was dismissed on tho ground of 
mi^oinder oi parties and also that there 
was no separate collection, In appeal this 
decision was reversed nnd thero was n se- 
cond appeal to the High Court: Held— 
That none of the grounds cn w'liich tho de- 
cision of tho Court of first instanco was 
arrived at cnino Avithiu the exception to the 
rule that in a suit for rent below a ceriniii 
▼alue no appeal^ lies nnd an appeal 
against that decision Avas incompetent. It 
is Bottled laAv that if tiie Court of Appeal 
boloAV enteiiai.ns un apiieul Aihich it has no 
jurisdiction to do, an appeal will lie 
from the decree of that Couit WAJIJDDl 
PRAMANIK V. WD. RALAKT MORAL ... G3 

^ I, 159^ II 

decras— Limitation, if runs from date of 
order or docroo-L imitation Act (IX of 
1888), f. 5— Appeal filed beyond time under 
wrong legal advice— Sufficient cause."] 
IJidor sec. 158. cl (3) of the Bengal 
'[nnancy Act, the order on any applica- 
twn made under that section should bo 
Maraed os a decree under Sch. Ill, cl. 

( 4 ) and time for appealing therefrom 
uionlil run from the date of such order, 
Foma] decrees following such orders aro 
mmorandum of appeal. Kamala Dasi y. 
Tarwitft Mukturjl, is C. L, J. 498 (1910), 
ooMuored and dissented from. If the Ap- 
on the advice of their 
pleader filed the appeals within 30 dayn 
°yyary tO Jbe filed along with (ho 
from dates of decrees, they should be ex- 
ou^ i^dcr 5. LimitatioA Act. Sander- 
£17- J5^ Cdloct^ of Belpum, T. L. ». 43 

^9 (mo guide is whe- 
toor fne Appellant refed with reasonable 


BENO.AL TMN.ANCY ACT-contd. 

dUiwuce iu the proMcution ot the spneal. 
BrIJ inddr Singh «. KanthI Ram, I. II B. 

If** 2!* C. W. N. 1S9 (P. C.) 

dkbkndbanath sinma 

V. NAtfISJIDKANATlI SINUA ... 479 

— . »• i«o. tsi-Per. 

manent tenu^, nature of Unant’t interast 
-nnant, dut> to protect himulf from ' 
encroaenment— TroipaMor acquiring 
title to lands of tenancy by adverM nowm- 
tion agsinrt tenant-TanaSt, it my'^C 
*fl^*'**t landlord— etipula- 

not to claim abatamont of 
nmt, If nindt purchaser at rent salt— 

tion of all land leased, when ground for 
!nlf 4?^ i*«nt— Tenancy at lump rental 
* ***** **!*** ***fl^8t difterenco botwoon. | 

I he tenant under a iiermanent and Iranefer- 
able le^^ held at a fixed i-ent virtually be- 
cotnes .ho proprietor of the surface of the 
lands subject only to the payment cf the 
stipulatKl ront, and the lessor nnd the sue- 
ceoding landlords have no interest in the 
lands except in so far as they form a se- 
cunly for the payment of rent. The pur- 
at Si rent sale acquires 
title to the lands on the terms of the oiiginal 
lease luialTocted by any incumbrarn’es 
creaM by previous tenants, not being a pro- 
Jjeted interest within secs. J60, 181 of tho 
B^gal Tenancy Ac t. The duty of a tenant 
under suc h a perpetual tenure is to protect 
himself ogaiiist illegal encroachment by 
others on the lands of which he has exclu- 
sive possession. If lie fails to do so, he 
cuuinot prejudice (ho landlord's claim for 
rant. Womesh Chunder Gcocto y. Raj 
Noraln Roy, M W. B. 15 (1868), referred to. 
Where a purchaser of such a tenure at a 
rent sale suffen^d u peiuon who at the date 
of tho purchase was in ndvorso possession 
of mme lands of tho tenure to remain in 
the statutory period: 
Htld— That the purchaser could not claim 
an abatement of rent against the landloid 
in raspect of the land the poFf.c«)ion where- 
of he lost by his own n.'glect. The doctrine 
^ suspensitm of i^ayiuent of rent, where the 
tenant bus not been put in possession of part 
^ tho subject leased, has been applied where 
the rent was a lump rent for the whole land 
leased treated as an indivisible subject. It 
hag no application to a case ivhere the sti- 
p^Hlnt^ rent is so much per acre or bigha. 

The Judicial Committee accepted the sound- 
ness of the long and onnsistent body of judi- 
cial decisions tef erred to in tho judgment 
under appital I’Udoy Kumar y. Katyanl, I. 

L. R. 49 Ciil. 948 (19^)], denying the validity 
of the argument that a trespasser, being 
liable to ejectment by the lessor, acquires 
title by limitation against the li^r as well 
as the tenant and that when this happens 
the te^nt is entitled to on abatement of 
rant. Quwre— Whether a compromise by. a 
fcrmop landlord and the temint under which 
the latter e4:ipulated not to apply for abate- 
ment on My gnannd whatever in respoot of 
the area tiicn found bn measurement to be in 
their oocupation wculd necessarily bind a 
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toNQAL TKNANOy ACT-coiield. ^ 

depMiUunder uetion.l Tho nurohoser ” 

^ whole pp nortjoii of a non-tiaiw^aUe 
holding who has uot been recoii* 

«i« >8 TOidabls «u the 

Balo and is nut entitled to make a denosit 

bSrA^ V. lhetra muu^n 

BOAM OR H£VENUE."OTit to '.i^ntest ortir 
of, deRlarinn land claimed as part of uer- 
m^tlp settied estate liable 
of wvenuo-.Such fiuit. if banSThTMe 
STATE .H^'CltETABY OP 

BKEACU OP PROMISE TO MAKKY— Womaii 
mamed.at time of promST^exp^tiM 
to be divorced and divorced tubiequentiv 

E!J* •*'*^®^o*~Damages, measure of— 
teduetion, proof of, It relevant— Privv 

danis«i~i^^A****®’ "®* *® '•''•ow measure of 
inomise to tuariy a woman 
^ time of the promise was a 
mamed wonun. thouffh it was understood 
* di^'oree was kuiuk to 
we plsce ami u divorce did aftcnvatds take 
pl^. 10 a void piumiso. Where the 
pwties, novercheloss, cunsidored theiu- 
•el^ as eniiuKed person^ and beh.‘'Ted as 
eu^ and after the termination Jt 
oi^rce proceedings when the woman became 
a free woman, the man bought her a rin* 
and actually arranged the date on which 
they were to lio luarried: Held— That the 
^urte m India properly ihferrod that 
^ere was m law a now promise to marry. 
Ditcham v. Worrall, L. 11. 6 C. P D 4i6 
De Thoreri r. Attorney-General, 
on. ® (18*®) • referred to. 

The Judicial Committee lYould not inter- 
fere with a measure of damages which had 
bwn fixed by a Judge unless they saw that 
there woe somothiiig very clearly wrong with 
fixed upon. THO- 
WILLIAM SKIPP V. LI- 
■ — - .. Onus 

to provs contract disehergsd— Promiie to 
** ^X of Goraian oxtraction-Morriags 
jwon^ till termination of wir— Silonco till 
tnon, if suflleiont to discharge eontraet.1 
In a suit for dannages fop breach of promise 
or mamage, if the ocntract of marriagn ie 
defen-3e to establish 
tnar the eontraot was ixscinded and die»- 
Mlvod by ngmment of both the parties to 
the contract. In certain circumstances 
silrace, absence, conduct, expressions, in 
l^tm B^v bo amply sufficient to load a 
Cmurt of Law to such ii ocmclnidon, but 
aileny fop in the extraordinar.y cir- 

cumma^e of the present case, was held not 


mS Vwf’S’i'a'vw"!: 

of land by"croIIir*alm%St??2^ 
ItoWy’ su’ch**o;3,^!X!i 


nication with any oIIiai. commu- 

a foreijni power uitbTt/rt*®” ®**®*'* 

Honry'^nCrd^ji^ R*,': 

S' Ss't.v? “iK 

5S„“uS"'T^'“ 

is 's- “-SS 

»w«t t, . s •» 

Kraxiig. and miriculturM aS Xiti4r*.iJl,to 

IP*? a 

rBn«ri**^'i*® ocenpieni ,Si 

ea^ them to be ejected from tb™liSd 

nrn L |”?“?‘” • waa formarir a 

f depeiuiency ndminietered by tbS 
South African Bepniblic and was treated 
as an in^pendrat ICaiive {itafe both b^ the 

®^^rnment. The Covention of Ififli lief 
ween Great Britain and the South il^riran 
RepuWjc n^nised the latter's rljSt of 
Jl^'^aiction and ad- 

babiiant* thereof bnt it guaranteAd the 
gr^ng uml agricnlliiral right, of the 
na.ivm of .Swaxiiend wilh .1 T.rovim that no 
law theroafter made waa to be in roa- 
K^ict with the righfa ro giinninteed bv tho 
invention. In im by eomiiiest-Boath 
Afnnan Republio became RriKsh territorv 
and Swaailnnd a Briiiah Protectorate, 
niereapon tho British Crown ordernd that 



TIU 


unw Of anil 


[VoK^XXXi 


Aw 


BRITISH PBOTECTORATR-coneld. 

tfc* Qovenot advinietniiiR Tnuinul 
aM ponor* and iorudietion 
w tm Chnrn and do all (biiins that wen 
lAwIttla Tho poirprs of Ihe UoTeinvr wero 
oabaeciiiantiv transferred to me Biffh Cboi- 
mi&eioner if South Africa. Under an Order 
in Ooancil. of 2nd NoTomber 1)107. iMitione 
of certain landa in Swaziland, the anbiect 
of comceeeiona by the paramount Cluefe 
•teeeaid, wore eet opart and demaroaied 
fay tha Hiffh Gommiaaioner for the ezclu* 
H?e occupation of nativoa and tha lamain- 
portione for beinir leaeed to Enropeana 
claim i na under each conceniona. Under a 
Proclamation of the High Oommieaiouer 
^ the 16th Ifarch 1917 certain area includ- 
iaff the land in the Concession of IM was 
proolaimed as Crown land and under a 
Crown irrant of the eame date, the High 
Oommisaionor granted to tho f^eoend Beepon- 
dente (the Corporation) a part of the land 
now in dispute, as oompensation for lands 
which ths llespondents had relinquished in 
hig fiTOur. The Appellant contended that 
the Crown has no power orer Swaiilnnd ex- 
cept those wliich it had nnder the Conven- 
tion aforesaid and those it acquired bj 
the conquest cf South Africa: Held—Tliat 
the limitation in the Convention of 16M 
on interference with tho rights and laws and 
euatoms of natives cannot legally interfere 
with the sobeequent exercise of the sove- 
reign powers of the Crown or invalidate 
enbeequent Orders in Council. The Order 
in Oonncil of 19U7, efter providing for power 
to 0 Bt apart certain lands, enabled the High 
Oommissioner to ocquire the remaining land 
and to deal with it. 1 'he power of tha 
Crown to enable him to do 5 «o was exercised 
either nndcT the Foreign Jurisdiction Act or 
as an act of ^'tote which cannot be ques- 
tuHMd in a Court of law. The Oown could 
not. excepting by statute, deprive itself of 
ffsedoRi to mahe Orders in Council, swen 
when these are inconsistent with previous 
order. SOBHUZA II v. MILLEB ... 9C1 

CALCUTTA BFiNT ACT (HI, C., cf 1«), 

. f. ' 2 <e)— '* Prtmieii," If mcludet fans, 
flflitt, he^-lntentlon of phrtlee and 
naliira of agreemant art the determin- 
ing faetars-Sac. iS-Standardizalion af 
raiit.l It depends ^on the intention of 
tha parties and m the nature of the 
agreement to be gathered from the easM 
whether such thiuga sg fane and lights are 
intended to go with and to form part of the 
praodsse or building demieed: Htld In the 
cireumtteneee ef the case-JThat the- ihaa 
and lights which were attached Ut tha part 
of thi building demieed and which were in- 
tended io bo used with it mnist be tahan 
according to the intention of the parties, io 
ha part of the demised building for the pur- 
poses of the Bent Act and that it was open 
to the Bent Controller to fix a stand ard re nt 
^ch cqmpriiie.l;theet. D. D. BABBEB v: 

V. c. OEBGNHjnr ... m 




- ^ ' r i- 

; t* em ImIihI, 
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CALCUTTA RENT ACT- contd, ^ 

by tandtoril to b» token into comMeretlon 
— Landlenli if Ineludn Iomn from tend, 
lord in procoodingt botman lettoo e^ mb. 
loiieo.J The fact that a Wldina n«iMii| tf 
“ot take it out of tbo 
oefimtion ot premuM in sec. 8 (o). Under 
OM 15 the etuiulard rent ie to be Szed on 
the application by the landlord or the 
tenant and under proriao 111 ) of el fat 
^ Controller ahairnot incini, tU ,St 
by more than ten per cent, per animm on 
t^ amount expended on the impitmment or 
itmqtninl alteration of the premier aa 
pnnded m sec 5. This implies that the 
upendituro to be taken into acoenbt imit 

f?“^S ‘y. i““>l«rd who applian 
for slandardisatiou of rent or against WMm 

SJLalf** standardiwtion bae been 

S^’ , ior itondar^ 

twu of the rent of preminM which bn** 
tokm sublet at the instance of the tub- 
iS^n a* improvement mode by the aiiperior 
in^lo^ cannot be taken iito conaldeiS: 

kIVb das ■ 

... 968 


»«• (i). wT 11 , Wbic.*’(s*'. md tw ist 
Standard rent, what is— Tenant whsn'fir 

MauMhil^' benefit of the Act— Fair Md 
compensation for use and oecu- 
ofj Ihe standard rent i 

by sec. 2. cl. (f), aulnd. (tf^of the 
Wcutta Bent Act should 1)6 taken ta be 
prenuses were let 
^ovembor 1918 with the addir 
^wivided in the 
•rotion, in the absoucc of any np^ication by 
the landlord to fix it at a^Sr «t 
tt^er s^ . 15. Mils is fixed by statute and 
upon any action taken 
More the Bent Controller. Jetha Bhul- 

fmed to. A tenant claiming the be^t 
9/ of tho Act is oiitiiled to it only 
“ complied with the two following 

mditiong of sub-sec. (5), vli., firstly, ifS 
hae paid all arrears of rent that might be 
due at the time cf the passing of the Act 

Jwil' ISSU? ™?®^hoy^^o rout to the 
fgl Mtont Mlowabb by the Act, within 

contract, if any, or 
within the l.5tli day of the month next foT- 
towi^ that for which the rent is payablsL 
®o does not get three months to' par tha 
rents of tho first Ibroe months after- tha 
rommencoment of the Act, the second cun- 
Jtttion applying to them. When tho posip 
«on of a tenant has been reduced to ^ 
a treswaser, he fs no longer enUtled to 
by tho Act. W. A T. 

AVEBi, LD. V. KEfiflOBAM PODDEB ... 182 


Bet 11 of 1128 and Aet I of ffBL 
ff» iiib-soes fj) and I3)*— Exoify 
of . lease— Broash of eovsnant dufinn 
•uljjWofico ef ^inal leaie^Wal^ oTsmS 
bmeh by wbioquont aceoptanee of SiNl 
with kmledgs of lurh breosh— WfM^ 
IfifiMii f^ntltlod to a dierae tor rtm 
The Plaintiff, a trustoe of the ehiato 
of Anna AI)or^ deceased, of which J.' ApeaP 
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CALCUTTA ItOT ACr--€Ofltd. CALCUn'A UEXT ACT- eoncld. 

the benttftciary, on SOth Novembev The poaifci^ <i tho npplicoiit on lot Deo€*m- 

doqiiM tlio pijeminefl to tne Defendant for bar 1928 was that of a jnere trespasBer. The 

a pmod of four years to expire on 80th 8ep« fact that the decree in ejectment was passed 

tember 1923. The lease contained a covenant after the order of the Controller did not 

— *'not to assiicn, eaUet or part with pos- make any difference as the decree did not 

session of tho said premisea or any pari terminate the tcjiancy but on the other hand 

thereof without the previous consent in wri- decided that the landlord w as justitied in 

tins of the iemor.'* The Defendant sublet terminatinsr the tenancy on 15th AuRnst 

the upper flat of the premises to a tenant 1928. The fact that the order of the Bent 

in April 1981 who continued to be in occn- Cbntrollcr did not oilmit of revision by the 

patton till April 1^. Before tho, expiry of President of the Tribunal did not preclude 

this lease the Plaintiff nave notice to. the interference with tho order in revision by 

Defendant to quit and vacate the premises the High Court. SAT'S A NIDRANJITN 

as tho same was required fbr the use and. SHAW v. KABNAXI INDUSTBIAL BANK 886 


ooaupation of tho bcnefluiary and brought 
this suit for a decreo for possession and lor 
mesne profits at Kb. 650 per month till the 
reoovery of possession. The Defendant 
denied that the premises were required for 
• the use and occupation of tho beneficiary 
and claimed benefit oi the Calcutta Kent 
Act. Buskland, J., found that the Plaintiff 
did not bona fide require the premises for 
use and occupation as alleged bnt allowed 
the Plaintiff to amend the pleadings in 
order to raise the Issue whether the Defen- 
dant oould claim tho bonefit of the Bent 
Act in view of the said breach of covenant 
regarding subletting. On the amended 
pleadings it was found by Chose, J., on ovi- 
<mnoe, that the IMaintiff accepted rent with 
knowledge of the breach in August avd Sep- 
tember 19*28. so that there being waiver of 
forfeiture tho siuit was disniheed: Held-* 
That .subletting the premises ivitbout writ- 
ten oonsenc was a technical breach of coven- 
ant but there was complete waiver of the 
breaoh by ^ubsoquout receipt of rent after 
tho landlord had that knowledge. In those 
circumstances it could not be said that the 
tenant failed to perform the conditions of 
the tenancy. Per Bankin, J.— By tho last 
words of proviso to sub-sec. (1> of see. 11 
of the Cbloutta Kent Act, the Court could 
' in a proper case take into account brearhos 
of ^ conditions of the tenancy cmimitted 
during I'he course of tlie original tenanoy 
in granting a decree in ejectment at tho 
termination of tho lease. But sub-sec. (1) 
of see. tl docs not mean that because n 
perfectly harmless teohnical breach wao ^ 
mmitted in 1921, the Court cannot give the 
tenant in 1^ the benefit of the Cslcutta 
Bent Aot. OFFICIAL TRUSTEE OF 
BENGAL V. W. G. BOWDEN ... 199 

: 15— Tenant 

whose, lease has been validly ter- 
minatM, if m.iy apply for standardliation 
of rent— Decree fer ejectment patted on a 
cubeequont date— Pocltien of tenant durlna 
Interval that of trstpatssre— High Court’s 
powsr of . revUlon.T where the landlord 
Mved a notloe on the tenant on 15th Augnst 
190 terminating the lease on the ground 
* of breach of covenants in tho lease, and hie 
suit.' for eieotment on the ground vrsa 
domed on 94th April 108: Held-^at an 
ap^eatlon fbr standavdicatltin of rent mpde 
by the tenant on 1st Deoembn 108 was in- 
oompotent and fbe order of the Bent Gon- 
Mfo ^datsd lltb Ma^b Wfll. Sjw the 
stioidtrd rent was without luTlaaisliini. 


... 18— Point not 

taken before Controller, if can be tried by 
the Pretidsnt of fhe Tribunal— Revision, 
meaning cf— See. 24, scops and effect of— 
Section, if au thorites President to start a 
new csss irrespective of what took place 
before Controller.] When before the Bent 
Controller no question was luised as to whe- 
ther tlie rent woe unduly low or not on 
the 1st NoveinlieT 1918, the President cf the 
Tribunal has no jurii^iction under sec. 18 
or sec. 21 of tho Kent Act to e.vpr?88 his opi- 
nion on the point, in the absence of any- 
thing to show* that the Kent Gbntroller waa 
invited to express his opinion upm that 
point. It is a wrong application of the word 
"revision” to say that although the deci- 
sion of the Kent Cbniroller was not sought 
for on a particular' point it was open to 
any of the imrtios by an anplication for 
revision to the President of rho Tribunal to 
start a new point altogether and to have 
his decision. Tho proper rending of sec. fit' 
of the Act is that tho Presidont of the Tri- 
bunal is 1*0 follow the pmeedure laid down 
in revising a decision of the Controller and 
not that ho can treat the application for 
revision as a .suit Irrespectivo of what was 
• done before the Rent Controller. The 
section apparent Iv lays down flint where 
there is n decision of tho Oontroller on a 
particular question, the President in revi- 
sing that decision innv take further evi- 
dence and pome to his own conclusion 
hav'incr tho decision of tho Controller lieforo 
him. L. K. COUNSELL v. SM. SUKU- 
MAKI DEBT ... ... 116 

CAU8E OF .ACTION, wlioij gr?«<w on 

contract of lonn. Sea 0. Ir f'. BANSTTiAL 
ARTKCHAND V. GHULAM MAHBUB 

KHAN 577 

, splittlfin of.l Tt is tlio 

policy of the Code of Ci'iHl Prooedurs of 
1908, as it was tho policv of tho Code cf 180. 
that parti<Vi should not split up a ennse of 
notion against Defendants and claim a 
decreo bn it in a later soit when thev 
might have c]nim««i the same on it in a 
nrevioii^wt. SOUPFNDP A MOHAN SIN- 
HA V. HAKT PRASAD STOHA ... 40 

CHATTKIDART CHAKBAN ACT (VI, B. C., of . 
1876), Me. 51’— Resumed Chakran lands in- 
eludsd within pntni tenure— Right of Tmtni- 
dar to take possssslen— Rlnht of xamlndgr 
to additional rent*.] Putnidam are entitled - 
to have ■ piwses’don of Chnnkidnri Chnknm 
lands 'inoludcd within thAlr putni tenure 
and rseumed under Act VT, B. 0., of 1870. 
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CHA.UKIT)ARI CJIAKKAN ACT-condd. 
butr subject io tho rijflit of the samiudar to 
bare additional rent fixed for such land. 
The decision of (iie trial Court holding 
that the putnidar should to* the sauiiiL- 
dar such increased putni rent over the 
doul Jumma us might be proportionate io 
the increase cf the present collection over 
what it had been when cho putni molial was 
created was affirmed by the Judicial Com- 
mittee. RAJAH llHUi’ENDRA NARA- 
XAN SINGH V. NARAFAT SINGH ... 553 

CIVIL PROCKHUKE COHE (Act V of 1908), s. 

2f cl. (11;— Legal representatives— Executori 
de son lort it and when can be added as 
parties Defendants to the suit when a legal 
representative within the meaning of tne 
term who represents the estate exists— Exe* 
cuter de &oii tort, meaning of.] The Defen- 
dant L having died pending this suit against 
him on a hand-note, tho two Appellants 
were also brought in on the record aloug 
with his widow us his legal representatives 
w'ithin the meaning of acc. 2, cl. (11) of the 
God?, on the ground of thoir having been 
his executors de son tort as they appropriat- 
ed .9omo bricks of Jiis kiln under the orders 
of the District Board, and a deci'ee was 
pasi^ against tho two Appellants as also 
against iho widoa*: Held— That tho mere 
taking away of n i>oriion of a deceased De- 
fendant's proporiy does not make the person 
who takes away ilio &ame liis executor dc son 
tort| in tho absence of proof of an inton- 
tion that ho iiucndcd to act ns a legal re- 
presentutiyo of the deceased, and to le- 
present his e>tute by intermeddling with 
it That when a legal leprcsentativb of 
the deceased Defendant within the primary 
moaning of the term ie in existence, the 
executors do son tort should not also be 
odded ns parties to the suit in addition to 
such legal representative. SATYA RAN- 
DAN HOY V. SARAT CHANDRA BISWAS 536 


, s. 2 (2). Or. 41, r. 

11 (1), Or. 47, r. 1-Court Fees Act (VII 
of 1870), secs, 4 and S, and Sch. 1, Art. 4, 
Seh. II, Art. 17 (vi) and Art. 1 (d) (ii) — 
Bengal Court Fees Amendment Act (IV of 
1822. B. C.)— Partition suit— Second appeal, 
•ummarily dismitied— Application for re- 
view— Court-fee, payable.] On a reference 
made by the Stamp Reporter under eec. 5 
of the Court Feeg Act (Vll of 1870) as to 
the amount of oourt-fee leviable on an ap- 
plication for review, under Or. 47. r. 1. C. 
P. C-. of a summary decision dismissing a 
second appeal under Or. 41. r. 11 (1) of the 
Civit Procedure Cede: Mald^hat tho 
aummary dismissal of an appeal .under Or. 
41. r. 11 (1)i operates as a decree and falls 
within the defihition of a decree in eec 2 


a of the Civil Froceduro Code of 1908. 

e expression of opinion dismlseing an 
appeal is ,a Jiidginont although as a matter 
of praotico snch judgmentfl ard.not 'pro- 
sumwoed in thb form preeerlbed mder Or. 
II r. 81 and the nimllcatimi It ooo for re- 
^ of Uma Sundarl r. Bindu 

BiUlM, 24 Cat. 789 (1897). Munl- 

(iMf. AiMfroibl V. Ahmad Humin. T. L. 


CIVIL PROCEDURE CODK^-contd. 

R. 80 All. 200 (1206) and Chandra KanU v. 
Lakihman, 21 C. W. N. 430 (1916)^ referred 
' te and followed. On a proper construction 
of see. 4 of the Court Fees Act. an applica- 
tion for I'eviow presented, under Or. 47, r. 
1 of the i>do of Civil Procedure, after the 
niiiotielh day of a decision g 

second appeal under Or 41. r. 11 (1) arising 
out of u suit fpr partition tho plaint and 
memrandum of appeal wherein bore a 
court-fee stamp of Rs. 15, ehonld also boar 
a court-fee stamp of Ra 15 as enacted in 
column (8), Art. 4, Sch. 1 of the Court 
f Fees Act of 1870. as amended by the Bengal 
Qourt Fees Amendment Act of 1922. Soho- 
dulos annexed to an Act and the headings 
under which they are placid are parts of 
the eiuictnioiit, but they are not to be 
taken into ronstileration if the language of 
tho enactmuiit is clear. Craies or? Stabite 

Vim'.Jr**.^***^*®”* referred to. 

ALTAP ALT v. JAMSUR ALI 


7 — ^ 8. 11— Res judicata, 

at amongst co- Defendants, conditions neces- 
sary therefor— Construction of deed by 
Court, if necessarily rts judicata bet- 
ween co-Defondants.l Per Blukerji. J.-ln 
order that a decisio.*i of a conflict between 
co-DefendanU sliould operate an res judicata, 
it is enough tliat ila adjudication wae 
necessary to determine tho claim put for- 
ward by the Plaintiff whether in the Plain- 
tiff's ftivour or against him. When a Plain- 
tiff asked for the construction of a deed in 
order to determine whether the Plaintiff 
or her heirs had any right to a certain pro- 
perty f lieroiindor, and certain Defendants 
filed a joint written statement denying her 
titles and the Court in determining the Issue 
held that the property in queetion had by 
the deed been absmutelv given to one of the 
latter: Held, per Curiam.— That the deci- 
Mon was not res judieata as between tho oo. 
Defendants. Per Mukerji, J.— The decision 
was not ret judicata as between the co- 
Mfendante in the absence of anything to 
show that a conflict was rais^ as between 
them and such a conflict could not be pro- 
flamed by roferonre to the doctrine of con- 
structive ret Judicata contained in Rxpl. 
TV to sec. 11 of the Civil Procedure Code. 

thj nbsenco of a conflict ns between the 
co-Defendnnts. the other Defendante could 
not appeal against the adverse finding when 
no relief was given to Plaintiff. Nor was it 
a case in w'hich all the parties to the liti- 
gation invited the Court to constme 
the deed in order to ascertain or adjust 
their respective rights. The rulings in 
Hook V. Administrator-Gsiieral. L. R 48 T. 
A. 187: s. 0 . T. Ti. H 48 Cal. 488: 25 G. W. 
N. 815 (1821). Bam Kripal 8ukul v. Bun 
Kuarl. T.. R. 11 T. A 37: e e. T. L. R. 8 All. 
288 (1882> T. B. Rama Chandra v. A. N. 8i 
Bama Chandra. 2fl C. W. N. 7i8t s. o 85 C. 
T.. J. 545 IP 0.1 (1879) gud Badar Bae d. 
Habib Meriean Noordlfi, (18881 A, C. 815. 
do not in any wav ousUfv iho proWsions nf 
see. 11 of the Civil Procedure Chde in, their 
appHeation to ossee coming within the 
of the siv.'tfon or nffiut the question 
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oi rei Jiidiciita when a prorious decision in 
a miit ift ailencd to operate oB a bar in a 
toubBoqnout one as between persons who 
were co-JJefendants in the previous suit« 
Gokul Mandar v. Pudmanand Singh, I. Ij. 

It 20 Ctti. 707: s. c. C C. W. N. 820 (P. C.) 
U002), referred to. CiA^GAL*KOSAD 
CHAUDHUllY V. KHLADANANDA HOY 415 

: , St. 13, 44— 

Dsersa of Court in Native State transferred 
fer execution to British Court— Objection 
as to jurisdiction, if maintainable.) The 
provisions cf sec. 13 of tho Civil Pijocedure 
Codo apply to decrees tliat are transfened * 
to British Courts for e;:ecuiion under the 
provisions of sec. 44 of the Code. It is open 
therefore to the British Court to which a 
decree hns been truinierred for extH'Ution 
under sec. 44 to go into the question wh6« 

• ther the decree was passed without juris- 
diction or was obtained by fraud. Veera- 
reghava v. Muga Sait, 1. L. H. 39 Mud 24 
(191M and Jivappa Timmappa v. Jeergi 
Murgappa. 1. L. U. 40 Bern. 551 (1916). re- 
ferred to. PAXCll KAHI MAJUMliAK v. 
atRlDHAHl MAL MOHESR] ... ... 783 

, s. 20 (c)— Suit 

on contract of loan— Cause of action, where 
arises— Suit brought against non-resident 
foreigner in British Court to avoid bar of 
limitetion— British Court established in 
cantonment by cession from the Nizam— 
Jurisdiction— Debtor and creditor— Duty of 
former to pay latter at his place, if arises 
when creditor out of realm.) Tho llain- 
till who had a place of business at 
.Secunderabud, a Urili>h cantonmont in 
which iuti«(Uclioii was exercised by certain 
British Civil Courts, from cession bx the 
Nizam, sued lha Defendants, 1x>th resioente 
of Jfydernbad, in the Nizam's domiiiioiia, 
one as principal debtor and the other ns 
surety* in one of such Courts, a^^rting that 
the loans wore both made and re-pa.Table 
at Secunderabad. Tho claim, if brought iu 
Ifydorabnd Court, would lie time-barred but 
would bo within time iu tho Secunderabad 
Oourr, on account of tho foreign residence 
of the Defendants. Tho linding upon the 
eontriict of tho parties being tliat no port 
of the obligation either of tho principal 
debtor or of the surety was to be dischar^ 
at Seeundorubad and no obligation woe 
A.mmed there: Held— That ihe question 
of jarisdiction waa different in oharaoter 
from such a quetsion when it arises bet- 
ween one Court and another in British 
India but tliat no part of the oau.se of 
nction arose at Secunderabad even within 
tho maoninir of -sec 20 (c) of the Code of 
Civil Procedure. The duty of n debtor to 
find and l»ay his creditor is only imposed 
upon him when tho creditor is within ihe 
realm. BANSTtAL ABTRCHAND v. 
GHULAM MAHBUB KHAN 577 


r . i. 47, Or. 41, rr. 

4 and 83— Appellote Court, if competent to 
make an order in feviour of a parson who 

S no party to the appeal before lt*1 
pon appeal by one Judgment-debtor 
alone as regards the portion of the decreed 
amount payable by her only, the lower 


aviL riWCEDL'UE COl#E-^s0ntd. ^ 

Appellate Court disinissed the Appellant 
decree- Jioldor's entire application for e^ec:u- 
tioa as time-barr^, although her ce- 
judgment-tlebtor ^ra3 no He^ponUent to the 
appeal before it. Held— That the iawer 
Appellate Court was competent, in 
acting under (;r. 41, r. 33 of the Code, to 
diszoJsb the decree-holder's entire applioo^ 
tion for execution, os against both the 
judgment-debtors as time-barred upon ap« 
peal by one judgment-debtor alone, al- 
though her co-judgment-debtor was not 
made a party Kespondent to tho appeal 
and there was thus no cross-objection on 
her behalf and notwithstanding that tho 
appeal was not directed against the entire 
decree but only as to a part of it, viz., 
as legards tho proportionate share of the 
decreed amount payable by the Appellant. 

The Appellate Court may decide any 
question under this rule in favour of a 
party to tho .suit though ho is not a Kes- 
pondcut to tho appeal. Hari Das Dey v. 
Kallath Chandra Boss, 4l Ind. Ous. 480 
(1916), dissented from. Ambika Charan 
Chakravarti v. Sasitara Debi, 22 C. L. J. 

61 (1915) and Gangadhar Muradi vl Bana- 
bashi Padihari, 22 C. L. J. 399 (1914), fol- 
lowed and relied on. Abjal Majhi v. Intu 
Bepari, 22 C. L. J. 394 (1915) and Akiman- 
nesta Bibi v. Bepin Behary Mitter, 22 
C. L. J. 397 (1915), referred to. BUUTNATH 
DEB v. SASHIMUKHI BllAllMANl ... 885 

— > t. 47— Mortgage 

decree— Execution— Objection by judgment- 
debtor’s ton that property belonged to hit 
mother and not father, and want of legal 
necessity— Objection regarding substitution 
of heirs out of time in the suit, if tenable 
in such application— Limitation for an ap- 
plication under Or. 21, r. 90 if can be saved 
by purporting to make it under t. 47— Non- 
service of notice of execution on minor'! 
guardian, if vitiates the execution ealo.l 
An- application purporting to be under 
occ. 47 and Or. 21, r. 90, C. P. (Me, woo 
made for selling a»ido a sole in eseoutiozi 
cf a mortgage decree. The objections that 
wero put forward to bring tho application 
under sec. 47 wero that the properties were 
not liable fer tho decree ;n:i:gnuch as they 
belonged to the mother of the applicant 
and the decree had been passed not for the 
debts of tlie mother hut for those of lier 
husband and that the latter had no legal 
necessity to mortgage the propertied and 
eonsequenlly the properties of tho appli* 
cant were not liable fur the mortgage: 
Held— That these object iono whdoh had 
been raised and overruled in the suit 
could hardly bo considered ay falling 
under pec. 47, C. P. C. Where an appli- 
cation really como under Or. 21, r. 90, the 
mere fact that iu the application see. 47 was 
mentioned would not enable the applicant 
to save limitation if the application was 
not filed within SO days of tho oale. 
Whore it was rontonded in an applica- 
tion under sec. 47 and Or. '21, r. 90 that 
A final mortgage decree was bad, inas- 
much Os the judipnent-debtoc's heirs wero 
not brought on the record within the time 
allowed by law: Held— That this was not , 
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an objection which could be taken either 
on an upidicaiion under see. 47 on in an 
applioalLou under Or. 21| r. '.P0| C. P. Obde. 
The oxecutina Cotlrl wan not competent to 
ao b(*hiiid the decree and enquire into anj 
question chuiiengi'U]; tlio - validity of the 
decree iUeLf. Where no auardian ad litem 
for a minor iuclgniont-debtor was appointed 
in the execution pioceedinas and notice of 
execution in connection with the issuing 
of sale proclamation was served upon the 
minor judgment-debtor; Held— That thm 
only aiivountcd to an irregularity, and this 
irregularity could not be taken to have 
vitiated the solo, for noii-reprosentution of 
an infant by a guardian iu execution pro- 
ceedings is not itself a snfficiont gi*ound 
for avoiding an execution sole. Malkar- 
Jan v. Narhari, L. B. 27 I. A. 216: s. c. 

I. L. B. 2.1 Horn. 337 : .5 C. W. N. 10 (liWO) 
and Fani Bhusan v. Surendra Nath, 35 C. 

L. J. 9 (19il), relied on. MATEIJR TlASITL 

V. ABiJUL SOID ... ... ... 86 

. 1 . 47 (1). Or. 21, 

r. 95— Order passed on an application under 
Or. 21, r. 95, by an auction-purchaser who 
was a decree-holder, if an order under tec. 

47 (1) of the Civil Procedure Code and at 
such, it appealable.] Per Curiam (Cumiug. 

J. , contra; — Where a decree-holder as an 

auction-piirchasi*r applies for the possession 
of property under Or. 21, r. 95, he comes 
under sec. 47 of the Civil Procedure 
Code, as it is a question arising lietwcon 
the parties arid it is a proceeding lelating 
to execution, discharge or satisfaiition of 
the decree. Order passed in such a pro- 
ceeding is appealable. KAILAI^H CHAN- 
DRA TARAhTlAR v. GO PAL CHANDRA 
FODDAR ... ..4 ... 649 

, e. 47, Or. 41, r. 

23, Or. 43 (1) (n)- Decree oe drawn up al- 
leged to include more land than claimed 
in the suit— Matter, if for executing Court 
or for fresh suit- Homand order— Appeal.] 

The Appellant sued thc( Respondents for 
recovery of possession of 5 bighas of land 
alleged to be within specified boundaries 
and got an ex parte decree. In a suit by 
the, latter against the former to set aside 
the decree on the grounds, first, that the 
daoree hud been obtained by fraud, and 
secondly, that it was beyond the Court's 
jurUdiciion in that it gave the Plaintiffs in 
that suit more land than he had claimed, 
the triiil Court held that no fraud had been 
made out and that there was no sv.bsiance 
in the other objection. On appeal, the 
Appellate Court without displacing tho 
fiMing of the trial Court on the question 
of fraud demanded tho suit for trial on the 
merits, being of opinion that^ the decree 
made in tlio previous suit was in excess of 
the iJburt's juxisdiction, having included 
land outside; the subject-matter of the claim : 

Held, on further appeal > to the High 
Court- an., appeiil lay to tho High 
Court as the order though itregular was In 
foTtUf andefiiMance onq mane under Or. 

Procednte Code. 
BasuiMtioobl V. Tarlt Bailril Oifli 81 C. 

L. J. SM (1918) and Prasamia Chandra 


CIVIL PROCKDIIRJS CODR-eontd. ^ 

phattopuanya v. Baioya Nath Mittry, 31 
C. Lt J. 360 (1920), followed* That tj|;ie Court 
in the previous buit had territorial jurisdic- 
tion over tho land in suit, and if the area 
epeoified in the decree in that auit 
which in terms gave them the 5 bighas 
claimed included nnj' land which did 
not fbrm the subject of the auit, that 
was a matter for determination under 

not by a suit. 

..UYLM JiiSWAS V. BAHADUR KHAN 41 

... ^ 47— Decree for 

redemption— Whether certain new chares 
• were ittues of pledged shares within the 
meaning of tho decree, a queetion for the 
executing Court— Contract Act (IX of 1872), 

IMW. 168-Accetsion to ballad goods.] H cb- 
taified a decree for redemption of certain 
pledged sJiares "together with all the iesues 
thereof, and applied for execution there- . 
of by transfer to H of certain newly allotted 
Wiaros which H claimed to bo accessions to 
the pledged shares: Held— That the ques- 
tion to be determined depended upon con- 
sidcrutwiis which necessarily were connected 
wifh the original case and was therefore a 
matter which the executing Coutt was 
fully competent to go into under see. 47 of 
the Civil Procedure Code. That having 
regard tiv sec. 163 of the Contract Act the 
newly ollottod shares were " issues " of the 
PISS?®** tJiares and recovet aide as such. 

MOTTLAL HTRABHAT V. BAI 
5IANI H 

— ; , s. 48— Execution of 

decree against a Defendant more than 12 
years after the original docree, but within 
12 years of the appellate decree, if barred by 
limitation, when the said Defendant was 
not A party to the appeal— Tho decree of the 
trial Court, if merged In the appellate decree 
in respect or the said Defendant.] A decree 
was obtained iiguinbt several Defendants, tii’o 
of whom appealed, hut a certain Defendant 
was not impleaded in the appeal. The appeal 
was dismissed. After several applications fop 
execution, the decree-holder made the pre- 
sent application for execution more than 12 
years after the date of tho decree of tho 
trial Court but within 12 yean from the 
decrco of tho Appellate Conrii 
Held— That in this case the decree of the 
trial Court did not merge in the decree -of 
the Appellate Court, as the particular De- 
fendant was not a party to the appeal and 
as such no order would have beau made as 
winst him by the Appellate Conrt by its 
decree. Therefore under the pirovisioiis of 
sec. 48 of the Civil Froceduie Obde, the ap- 
plication for execution, marie more than 18 
years af tei* the decree of the trial CiraH;, was 
barred as against the said Defendant. Lake 

20 a w. N. m 

(1915), dtahnirnl.li.d. illflB ALI v. HA> 

BISH CITANDBA DAS ... m 

, i. 90 (R)-M«lnt^ 

mne» rweivabl* out of ImmovotWo 
— Ooeroo oMtmt maintononeo lioldor.>Exa. 
outlon— Wnothar riohi con bo attoohod and 
aold—Equitablo oxoeution by mpolminont 
of RoooW. proper romody^l A ifght to 
nooifo mainteiukneo out of eortnta phpu^- 
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tio8» provided for iu a compromise decree, is 
Aot attachable* or culeable in view of eec. 60. 
elk *of the Civil Procedure Code. The 
proper remedy lies in the appointment of a 
itooeiver ior realising the rents and nroiits 
of the property, paying out of the same a 
sufficient and bdequace sum for the mainten- 
ance of the ludffiiionl-debtur and his 
' ' family, and apiuyinff the balance, if any. to 
the liquidation of the jndKnieni>creditor’s 
debt. Mli llAJINDKA NARAIN SIKOH 
V. MUST. hUNJjAR HIBI ... ... 816 

— , see. 66— Civil Pro- 

eedure Code (Act XIV of 1682), sec. 317— 
Suit against certificated purchaser for con- 
firmation of possesiion upon declaration 
that purchase was benami. if lies.] A suit 
for ixmArmation of possession, equally with 
one tor recovory of i/ossossion. comes with- 
in the prohibition of sec. 317 of the Civil 
Procedure Code of lSb2 (see. CG of the pres^ont 
Code) when tho Plaintifi's cose iq tliat the 
Defendant certificated purcluiser at a Court 
sole pureJiased on the Plaintiff's behalf as 
the latter's benamdar. Sasti Charan An- 
napurna. J. L. R. 23 Cal 693 (j 895), dissented 
from. UMASASI D13HI v. AKUIJR CHAN- 
DBA MAZIJMDAR ... 160 

, s. 73, Or. 22, r. 12 

—Money decrees against sama judgment-deb- 
tor, applications for execution by two decree- 
holders— Death of one before assets received 
—No application by legal representative to 
eontinua proceeding when money received 
and paid to surviving decree-holder— Suit by 
legal representative of deceased decree- 
holder to recover share of assets if lies under 
sec. 73 (2) or on equitable principles. | 
Whero ono of two persons who had upplied 
to the same Court for execution of their ics- 
pective decrees for money uaninst the siime 
judgment-debtor died before the assets were 
received by tho Omre: Held— That under 
Or, 22, r. 12, C. P. C . it was not noccbsury 
for the reprcsoiitutivo of the deceased docr^e- 
lioldor nor was it compeient for him 1o 
apply for smbstitution in the execution pro- 
ceedings. ]t wa.s oiM>n to Jiim to apply im- 
mediately for carrying on tho proceedings in 
execution of tho decree or to apply for f rrrh 
execution under Or. 21, r. 16 of tho Code. 
Failing such on application and in the nli- 
oence of anyone between whom and tho 
fflirviving def*ree-ho]dor a rateable distri- 
bution could be ordered, the Court acted 
correctly in nllowli^ tJie latter ivho had bid 
at tbe execution sole to set off his decretal 
money against tho purchase money, and a 
suit by the legal roproseiitativo of t ho decea- 
sed deoroe-lioldcr under sec. 73 (2) of ilie 
Code for a share cf the assets was not inniii- 
tainablo, nor was ho entitled to any such 
relief on equitaUo principles. No relief can 
be gmntod on equitable principles about a 
oauso of action which io cronted by and 
ppecially provided for in a statute if it does 
not fall within its provisions. AKHOT RIT- 
MAB TALUKDAB v. BUBENDB.A LAT. 
PAL ... ' 735 

, I. 98— Difference 

of opinion In Division Bench hearing 
•ppeilc from mofustil ' Court] Por 


CIVIL 1‘lcOOKDliBB COLL'-contd. 

WalnuJey and Page/ JJ.HSeo. 98 of tb» 
Civd Procedure Cod, and not cl. 36 the 
^tters Patent applies whore there is a 
difference of opinion between two Judgee 
Bitting ns n Division Bench in appeal from 
a subavdiaate Court. Purna Chandra v. 
Narendra Nath, 29 C. W. N. 755 (1925) and 
Bhaidas v. Gulab, L. R. <18 I. A. 184: s. c. 

1. h. li. ib iinm. 718; 25 C. W. N. 665 0921). 
considered SM. PRAFULLA KAMINI 
ROy V. lllIABANI NATH BOY ...1011. 

r. * •• 110— Decree in- 
volving indirectly claim to property of ap- 
peaiaoie value — uonnection must not be too 
remote.] Without attempting to define 
tho word “property" ns used in the sec- 
mul cinu-o io sec. 110 of tho Civil Procedure 
Code, thi3 Jinlieinl Comnuitoe held that in 
the present ca'-o where tJiO nctiinl subject of 
tho suit wa.s only Ks. 3,00o odd, tho ether 
eluiin alleged to be affected by the decree 
w.as not rcalJy consequential on the decree 
niiclor appMl and loo reinoto to bo entitled 
to tho (U-scription of being property indiiect- 
ly involved in the issue of tho suit. UDOY- 
t flANTJ) PANNALAL v. P. E GAZDAB 
CO 99 

^ 115— Interlocu- 
tory order, if may be revised— irremidiebla 
injury— u CM cr and adequate remedy exist- 
ing. | Per Cuming, J.*— ihe High Court has 
no 2 >^'V'cr under bCe. 155 ot tiie Civil l*io- 
CtHliiro Co.lo to interiere in revision with un 
luteiiocuLory order. P6r Page, J.— It is 
woll-sottioil, at any rate in this Court, 
that the lligli Court has jurisdiction uuder 
tJie sccMoii to revise iutcriccutory oi’dei's 
pivs^'cd by ^Subordinate Courts from which no 
appoai lies to the High Court The powers 
of revision with which tho High Oourt is 
eiitrusled shoulvt net i>e restricted. But it 
i:i only vlien irremediablo injury would be 
dune and a ini^'cairiago of justico w'ould ine- 
vitably issue if the Court held its hand, that 
the Court i light to intervene in current Ji- 
tigalioii and disturb the normal progress of 
Si case by revising an interlocutory onler 
passed by a ^Subordinate Court: Per 
Cuming, .1.— This Court doea not interfere 
as a general rule in revision where the OR* 
grieved party lias another and adequate 
rem^xly. SALAM CHAND KANNYRAM v. 
BHAGWAN DAS CfilLHANIA ... 907 

, ss. 115, 141, Or. 9. 

r. 4, Op. 21, rr. 90, 92, Or. 43, r. 1 (i i— Appli- 
cation to set aside sale dismissed, in the 
absence of both parties, for default— Appli- ^ 
cation to set .iside order of dismissal fOr 
good cause, if entertainable under Or. 9, r. 

4— Proceeding, if proceeding in^ execution 
and so proceeding in suit or miscellaneous 
proceeding in the nature of suit— Order, if 
bars fresh application— Revision, interfer- 
ence in— Appeal, remedy ty. if available.] 

An application under Or. 21, r. 90 cf the 
Civil Tfocednre Cbde, to set aside a sale of 
immoveable property iu execution of a decree 
ivas dism issu'd for default, neither party ^ 
ing present when the case was called. An 
application to set aside tlie order of dis- 
missal and for a ro-hearing of tho mutter 
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wag refused by thu trial Court on ihe isruuuil 
that Or. r. 4 -of the Civil Procedure Code 
did not apply. On aji appltcaiioii to tlio 
High Court lor i-evision: Held^That the 
procedure in Or. 'J, r. i, uhicli applies to 
auita did not become applicable to proceed- 
inirs under Or 21. r. 1X1 by lorce of sec. 141 of 
the Code. That, in any case, there was 
nothinji^ to prevent the ] Petitioner fiom 
makinit, subject to the law of limitation, a 
fresh application under Or. 21, r. DO, and 
there btuii;t this alternativo rcinody, the 
High Court ought not to iiiterfei*c in revi- 
sion. Per Cuming, J.— The ernor of the 
trial Court, if any, was an error of law and 
not ogfi culling tor revisi<3n und^r sec. 115 
of the Code. Per Pago. .J.—Au order dis- 
missing an application to set asido a sale 
merely on detault of appearance of the 
parties is not appealable under Or. 43, r. 1 
(j) of the Code unless that order also con- 
firms the sale within the moaning of Qr. 21 » 
r. 23 of the Code. The importance of doing 
away with uncertainties un questions of 
practice and procedure adverted to by 
Page, J. IJASARATCLLA MKAN v. IfEA- 
ZUDDfN M£.\N ... ... 570 

, i. 145, scope of— 

Security given by stranger, enforesment of 
—Suit or application in oxecution— Or, 34, 
r. 14, scope of, much more limited than of 
lec. 99 of the Transfer of Property Act (IV 
of 1882). I In a suit brought by M against 
Of Q was allowed an adjournment of trial 
of the suit, on his creating a charge to se- 
oure Ms claim in favour of the Registrar, 
on certain immoveable properties, in which 
. G’s wife, the Appellant, had certain in- 
terests. In the trial a consent decree was 
passed on certain term^ and the Defendant 
undertook through hia Counsel to obtain 
consent of tho .\pp3lla11t to the terms. The 
terms, inter alia, w'oro tliat the decretal 
amount w'ould be paid in certain instal- 
ments and the security would continue 
until fresh security was furnished instead, 
and on failure to pay three ^nsecutive in- 
otalmonts, the whole of the decretal amount 
would be payable. ** Decree-holders in such 
oaao may e.cecate tlie decree irrespective of 
their rights against tho security and may 
execute against the security.'* Tho Appel- 
lant by n letter agreed to the terms of the 
consent decree. Default was made and the 
decroe-bolderg applied for cxecutiin, inter 
nlia, by sale of tho properties secumd to the 
Begis^r: Held— On the facts of the case, 
that G ns also the Appellant agreed to the 
tmns of the consent dcf*roe and as such 1 he 
oecuiit,y might bo realised by rioans of exe- 
cution and no separate puit to enforce the ■ 
charge was necessary. Held further— That 
see. 145 of the Civil Procedure Code did not 
(the surety not having made liersolf per- 
■J®ally liable) apply to tho matter. Beti 
Mahalakslien BaLvf. Badan Singh, 1. L. U. 

649 dissented from. Raj 

Raghyber Bingh y. Jai Indra Bahadur 

^ UiMkl^ird cn. Par Rhnkin. J. 
-^e ^ ooUirartion of aec. 145 is that 
which has Wn laid down in the case of * 
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Amir v. Mahadeo Prasad, I. L. R. -39 All. 

225 (1916), but w'here the security is gdyen 
to the CV>i!rt ittwU. a fresh suit is not 
nocedoary, irrespective of soo. 145. In 
view of the fact that sec. 47. C. 1*. 

C.. makes it difficult as regards a j'udg- 
nient-dcbtor to insist upon or permit a 
fieparnio mi it for the enforcement of tho 
security, it seemg that it is open to a per- 
son giving security to waive the necessity 
lor a suit subj'ect at least to the remarks 
made b.v lord Davey in ihe case of 
Khiraj Mai v. DIam, 1. ].. R. ;i2 Cal. 296s 
9 C. W. N. 201 (P. C.) (1904), Sadativt 
y- Hnmalinga, L. R. 2 I. A. 21P: s. o. 24 
W. R. 193 (i875j and Subrnmanla Chettiar 
v. Raja of Ramnad. I. L. R. 41 Mad. 827 
11917), roforroil io. Or. 34, r. 14, C. P. C., 

19 of much more limited applic*ation than 
what hud boon ^ec. P9 of the Transfer of 
Property Act. Tokhan Singh v. Girwar 
Smgh, J. L. R ,32 Cal. .|9l: s c. 9 C. W. N. 

3rl (1905), explained. Indrapal v. Mown 
33 .All. 261 0914), rcfeirred to. 

mponeeram 

BUANGER ... ... ^ 

77 r"”*: — : . 9. 145^Contract 

of suretyship, if may be embodied In peti- 
*•' execution case 
—Whether it must be in favour of the Court 
—Proper stamp which such a petition should 
"•••‘r'y**“Wiclently stamping such petition, 

35 and 

36, effect of, when such document admitted 
I o.\eQution case u joint 

l^tttion was filed by the judgment-debtor, 
tho decret-holdor and the surety embodying 
the ternia of tho agreement arrived nt. Tho 
petition l)oio Ihe court-fee ntamp appro- 
prmie ta a polition: Held (on an applica- 
tion for execution of the decree against the 
contract rontained in the 
® contract of guarantee 
within 126 of the (Contract Act and tho 
^rety having expressly contracted in the 
pstihicn that he should ho peraonnlly liable 
to perform the decree as provided in the 
comproiiiiso tho instrument in question was 
within see. 14.-> of the Code of Civil Proee- 
duw, under which it is not incumbent that 
the contract of suretyship mirat be in the 
in favour of the 
iA)urt. i lint the contract must be stamped 
«« a petition but also with a 
farther stamp appropriate to a contract of 
warantM na provided by tho Stamp 
Act and under see. 35 of the Stamp 
Act the iurtrument in question ouaht 
not to hare been received in evidunoo or 
acted umn unlem it was duly stamped; 
yHF >*• heytnir been admitted in evldenre. 
fell within the ambit of sec. 36 and coulJ 

21— ^plicaHon to have award filed— Award 
found not binding on minor partles-Ro- 

|ff®®t-^ulf to sot asido award— fipiclfic 
Roliof Act (I of 1877), see. 89 or 42. wmhir 
•pp'^w* »• »ueh tuH^LImltotlon ArtOX 
^308), 5cha I, Art. M.j Whoro ntxm on 
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ftpplloation undei* Sch. 11« sfcs. 20 and 21 
of fhe CivU Proceduip C6do, to have an 
•award filed, the District Judge found that 
three of the alleged parties to the refe- 
rence were not bound by tho award, ^auee 
they were minora and tlie reference pur- 
^ited to bo made on their behalf by per- 

.* eons who had no legal authority to re- 
present them, and passed order to the effect 
that though be was not prepared to hold 
that the award was not binding on tho adnlt 
poriiea the au’nrd in his opinion was not one 
which should be filed, and dismissed tjio 
appLioatijoli: Held— That (the dissufisal 
might have per to deprived the adult parties 
to the award of the power of enforcing it 
by certain effective statutory methods, 
but it did not render tho award void or 
otherwise unenforceable aa against those 
parties. That a suit to sot nt-ide the award 
by parties thereto fell within sec. SO and 
not 800 13 of tho Specific Relief Act and 
was governed by Art. 91 of the Limitaiion 
Act. KIRKWOOD v. MAUNQ SIN ... 529 

— , Of. 3i r, 2| scope 

and applicability of-Exhaiislion of reliefs 
in respect of one cause of action aa dislin- 
gnishd from inclusion in the same action 
of different causes of Actioji. See Lixoita- 
tion. KAfllNI NANDiMN OllAUDHURI v. 
JADDNANDAN CHAUDIIURI ... 873 

‘ ““f 0r« 5| r. 17“-^ 

*'Due and reasonable diliaence*’ meaning 
of, test of.J What is *'-duo and reasonable 
diligeuce ** within the meaning of Or 5, r. 

17, C I'. C., depends on (ho facts of each 
particular case. Generally if a process- 
aerver goes to a place on a day dnd hour 
when he may expect to find the Defendant 
there and does all that is required under 
the section, if ho cannot find the Defendant 
(and could not find him whatever farther 
irtepb hc^ took by reason of his absence), 
then it is not necessary for him to repeat 
hii attempts to make personal service. 
BALDKODAS LOHKA v. SHUBCU URN- 
DAS GOENKA ... 104 

— Or. 21, r. 2, els. 1 

and 2— Csrtiflcatlon of payment made out 
of Court— Application by decree-holder to 
Court, if necessary— Limitation Act (IX 
of 1908), Art. 18, If appliot to cortificatlon 
of payment by decree-holder-^lnstalment 
dooreo— Application of Art. 75-Waivor on 
the part of doereo-holdor of tho right to 
ivecuto decree on default of payment of any 
ona inetaiment by accopling payment of 
default Inetaiment— Cl. 7, Art. 182— Time to 
run from date of actual dafault.1 It is not 
necessary that tho decree-holder shonld 
make an appHcntiou to tlio Court within 
three vean from tho date of pa,vmoni for 
ee^fying payment made out of Cburt in 
• limitation. The* word 
^•ooTtify," as us^ ill cl. 1 of r. 9, Or, 21, 
la synonymous with the word aa 

wd in ol. 9 of that rule. It is not thore- 
fiore incuipbent upon the decree-holder to 
certify poyment by making au application 
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and ag he ig not required to make an appli- 
cation the residuary article of the Limita- 
tion Act (181) does not apply. In order to 
certify payment it is enough that tho decree- 
holder mentions rJio fact of such payment in 
the application for execution of tho decree 
in respect of the bahince. The observations 
in Baley Mahomed Shahy v. Aljanmal, 

85 C. L. J. 71 (1921). are obiter dicta. The 
mnciplo of tlio law of limitation as laid 
down in Ai*t. 75 of the Limitation Act haa 
been applied to the case of instalment deo- 
reee and it is well-settled that waiver being 
allowed under cl. 7 of Art. 182, Limitation 
Act, time runs from the date of the actual 
^fanlt. In an instalment decree in which 
it is provided ihut in default of ono ins- 
talment iho whcile decretal amount would 
be recoverable, tlie right which accrues to 
the decred-h«)lder from tinie to time from 
non-payment of any instalment may be 
waived by receipt of default instalments 
which the judginent-deblor neglected io pay 
in time .fAIJM riTANT) PATWARJ v. 
YUSUP ALT CIIOWDHURY ... 945 

: , Or. 21, rr. II, 15- 

Exeeution, application for, by one of several 
decree-holders— Omission to specify names 
and intorestf of other docreo-holdon in 
petition, if vitiates procoodings— Other 
decroe-noldart appearing and consenting to 
execution, otfecc of*l Omission on the port 
of one of several decree-holders to state, 
in his applicaiiou for execution^ the camea 
of all tho persons who are interest in the 
decree is not kucJi a defect as would in- 
validate tho execution proceedings. The 
names of the parties requiivd by Or. 21, p. 

11 of the^tjivil^ Procedure Code ig fop pur- 
poses of iiidontification only. Upon an ap- 

S lication for execution by one of soveial 
wree-holders under Or. 21, r. 15, it is for 
the Ooiirt to pnsg proper orders to protect 
the interests of the other decree-holdejs. 
Where the other decree-holders app<*ared 
and coA8ent.?d to tho execution proceeding, 
sufficiertly safeguarded. 
NUZHATUDDOWLA v! BENI 
MADHAll 5gg 

, — Or. 21, r. 50, tub- 

nr. (2) and (4)— Decree against partnership 
arm— Application to execute personally 
against parson alleged to bo partner, but 
not served with summons In tho suit, if 
maintainable--Procsdura for determining 
Individual liability of such pmcn.l Or 2J. 
r. 50. ff(ub.rr. (2) and (4) of tho Civil Proce- 
Code are intended to give persone 
other than tho^o referred to in clsi (b) 
and fc) to sub-r, (1) on opportunity in the 
dispute their in- 
«l™uil liability os partners in respect of 
the decroo made against the firm. A person 
who has been ^rved with the writ of eibn- 
n^ns in the suit ie not one of those oontem- 
rfated by sub-p. (2). Per Bnokland. J.— 
Sub-r. (4) of Or 21. r. 50 is intended to 
apply to pemons against whose proiierty 
execution is sought under anb-r. (2). 
JAOAT CttANDRA BirATyACHAKYrA v. 
GUNNY IIAJEW AHMED ..i ... »1I 
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Or. 21, rr. 66| 

71, Court sale— Sale proclamation ccn- 
taining particulars snowing existence of an 
incumbrance and referring to documents 
creating same— Purchaser, if has notice of 
contents of dociiments—L lability for loss cn 
resale.] A purcliusor ut u Oourc sale must 
be taken to huvo know a the eJfect of doeu- 
meats bearing ua tlio propenivs to bo sold 
and uientlonod iji tlie sale pi'oclamatiuu 
as coQ^tilutizig sumo i^ort oi a charge uu 
tile pibportiii^ wlietlier he actually exk- 
miaed the documeuts or uot. buch 
a purchamu', Khuuld lie default in paying 
the purchase xjrice, aiakoj hiniojlf respon- 
sible for I ho lois cJausl^l on resale to the 
decree-holder when such rosald lias taken 
place in pursuanoo cf a sale proelamatieu 
iubataiitially ooutaiiiiug tlio same parti- 
cuhiTj. R AALVGI HJ I Miii:! AXANTA- 

GIRJl V. ANNAVA.rjIlALV VENKATA- 
CHALLAM ... ... .. 268 

■ Or, 21, r, SC— 

Order setting aside sale in execution of 
rent decree, if a decision of conflicting titles 
to land— Bengal Tenancy Act (VIII of 1335), 
t. 153 proviso.] An order sotting aside a 
Eale in execution of a retit dooroe on an up- 
plicatioii under Or. 21, r. 90 is not c.\cei)led 
from tiiu oi)oration of sec. 1.')3 of the llengui 
Tenancy Act, the operation of the Pull 
Bench decision in Kali Mandai v. Ramsar- 
baswa, T. L. H. :t2 Cul O’}?: » c. 9 C. W. N. 

721 f 190.5), hnvtiig been ics-tricted 1»y tho 
proviso added to tho Fcctiun by the Aineiid- 
ing AcK I. »V G., of and T. E. II A 
A. C.. cf 1908. Whore an appeal against 
such an order was improiarly duteilained 
and the same was reversal, and a second 
apiieal was filed in the High Court: Held 
—That no second appeal lay But tlu? High 
Court «et aside the decision of the lower 
Appellate Cinirt in tin. exerci’^e of its powers 
of rovisian. OOUK ROtlTlf v. DJO.AM- 
BOB GIRT ... ... ... ... 586 

— , Or. 21, rr. 100, 

101, 103— Alleged dispossession by aucticn- 
purchaser— Ords.** of Court restoring posses- 
sion— *Suit by auction-purshaser— Limitation 
*— Nature of suit which properly comet with- 
in r. 103— Suit must be brought in the capa- 
city of auction-purchaser to come under 
Art. HA. Limitation Act (IX of 1908).! 

Tho Plain I ills landlords as decree-hcldera 
anotion-puTchascsTH took pofnession of a 
holdiug which tliey pnn:ha«>ed in execu- 
tion of a decree fSor rent hut were dispos- 
•wwied thorefMm by order of Court by the 
Defendants claiming to tho pro- 

Dorty on tholr own account and not. on Yio- 
helf of Hie iudgment-dehtlop. Tho PJoin-....« 
tiffs^ bn coming to know that fhefr toTiante 
luid wrongfully narted wlth‘ the .holding,-.: 
Wgpight a ^^nit [f^r. ejeobnonf more, than 
one^^ear tjjfter the order iind^pt Or. 21, 
r. qtiesilori whether the 

t^wties hnF'h transferable or Tson- 
tr«»ogefcr»hl<r interest in the h'ol4i|iff ; Held 
— Thaf ®»i4t wins not lviH*i|. nfidcr Art. 

,.HA of the Limitation Act. That the eoit 
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contomplatod by r. 103 ig a enit by a peraoa 
who is kept out of possesskm of thS pno- 
perty purchased in execution of tho decree 
and f'Vivna possession under his anolion* 
purohise. It does not i.-oncom itaolf with 
any oth.cr cause of action which such poreen 
apart fixim his clianioter as auction-pur- 
chaser may liavo against the Defendant. If 
a suit is uot brought under r. 103 within 
the statutory pcrii^ the right to bring a 
suit to establish tho claim of the Plaintiff 
as auction-purchaser for posseesion cf the 
{property is lort. But if he has any other 
cause of auction against the oppoeito party 
it cannot be said that this provision in the 
cliapter relating to execution of decteee bm 
his fmit based on such cause of octiou. 
AMBTCA CHARVM B.AKTA V. RAM 
PROSAD CHATTBRJEB ... ... MS, 

. Or. 22, r. 3 (2) 

(1) and r, 12— Decree under old Code fbr 
ascertainment of metpe profits in exeeutlon 
—Death, if causes abatement— Substitution, 
if necessary.] Proceeditigs for oacertain- 
mont of nic.>4ii i profits under a decree passed, 
when the Civil Ih'ocedurc Oodo. Act XIV of 
1883, was in furce are proceedings in ese- 
culioti and uot proceedings in tho suit. 

Or. 22, r. 12. of tho Civil Procedure Code, 
applies to them, go that no substitution is 
necessary fn the case of doath and no abate- 
ment under Or. 22. r. 3 (2). sub-r. (1). 

KRDAimA rn OOENKA v. anant pra- 
RAD SINGH ... 361 

, Or 41, r. 14, Or. 

5, r, 12— Words ** on the RMpen- 
dent” as used in Or. 41. r. 14, meaning of 
— Minqr Respondent— Service of notice of 
appeal only upon guardian ad Iit«»m end 
not iinon mino- Retnondent, if good servlea 
— Waivor cf obiecHont as to serviee by 
nuardian od litem.] Tn a rnise when there 
Tmn been a guardian ad litem appointed by 
the Court nii behalf of n minor, service ei 
notiro of I he date of hearing rf anpeal on 
siipli rnsirdMin is sufficient. Or. 41. p, 14 
read with Or. 5, r 12 does ii«»t mean that 
the services inii®t lie on the minor himself 
and not on the cmnrdian ad litem, l^e 
Hnguneo of the Code does rot admit that 
thi»re bo (service on liofh fboeo pep. 

•ions. S'lresh Chandra Wum Choyrdhury v. 
•••net Ch»ind«e Peh. f T,. R.- 14.01. 204 
/laggi «,yii} Jatlndrs Mohan Poddar v firl- 
r’Sth Roy. T. L. R. 26 Cal. 207: s. e. .8 C W. 

N. /igogi fn KAWTir MORAL 

V. TTTTMAU JYtyPT.^SH KHAVTITa poT ... g|g 

. Or. 45. r. 15 f lihl 

Vefrlert- rm the part of Defendante fub- 
-♦^^ntiaJiy eiiocessfiil in appe^ before 
Privy Conncil to Judge Orrfev in (Vwnniil 
’n High Court -Proper remedy for Plains 
HIT*, f/% npp> exeention flOTTPF.VDP.4 MQ- 
HAN SINITA V. HART PRAR4P RTMWA ...' tIB 

- i'— — Or. 47. 

7— Review iMnrooerrv nraefed— Jurlsdiftlan 
of ^mtiiate Couft.l TTmter Or, 47. r‘- 7 
read .with rr. 1 and 4 it is onen io, the 
Anmdlsi’e Court to examine Hie asmnd 
npdfi' Rliich Hie ros4ew was edmii;^ and 
if tho ground for the review de^ not coma 
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witluft words of Or. l thon tho AppeL 
iote. Qdoit.ia competent to hold that the 
review Yes ifniwoperly admitted and Iheeld 
hawe been rejected. Where the reriew wee 
fraated by tho District Judge ageinet 
the jiidgmeiit passed by his predecessor for 
•re-efiusideratiou of the evidence in the caas; 

S id— TiMit the review was not permie- 
e on the pound on which it wao ad- 
mitted and the judgment levliewed must 
be restored. NHTTYi. iKiPAL MITBA v. 

JARXT. HANJ URI DASI 564 

— — Or. 49, r. 1— R. 

14 of Chap. VIII of the Rules of the High * 
Court, Caleutta— Service of summofis, how 
to Iki fffectod. by person employed by the 
ettm*iiey cr employed by the client.l 
Sumnuonsea should be nerveil by tho 
attorney's employee and not by an indi^- 
*dual specially employed for the purpose 
by tlio client. S1JGAN CHAND DAOA 

V. KANAPPA ilHETTV 734 

CONTRACT— Sterling drafts on London, eon- 
traet to buy from Bank— Custom of the 
Exchange Banks in Calcutta^Option to 
grant an extension after due date on a 
^nalty or to declare the contract eaneel* 
led— Suit for difference in exchange— Con- 
traeti if validly cancelled according to such 
custom— Cancellation, when effective— Mis- 
tako— terrounding clreumstancai.] The 
Plaintiff firm contracted to buy on do- 
1114 ^ sterling drafts oii London from 
the Defendant Hank for £5,000, i2jm 
to be delivered in July 1920 and t^ 
balauco £2,500 in August im The 
Plaintiff firm failed to pay and take deli- 
very on due date. According to the cus- 
tom of the Exchange Banka in Celoutta 
the Defendant ?lank liad tho option either 
of granting extension after due date on 
payment of a penalty or to declare the 
contract canccllod. The Plaintiff 
for extension of tho due dato 
' under tho vuid oontroot which woe not 
granted and the Defendant Bank exer- 
cised ^he aUernativo option and declarad 
tho July iiortion of the contract cancelled 
on 7th September 1920. The August 
ptortion of tho siid contract wa^ likewise 
cannellM on Stii November 1920 but mido 
operative fiom 80th November with a 
io give tho Plaintiff finn the benefit 
of the rate of exchange. The Defendant 
Bank by letter, dated aoth November 
IWO, gave notice to the Plaintiff firm of 
the oanoellation of the August portion 
but w inadvertence in the euid letter re- 
.ferrad to the July portion as having been 
also oMi^dlcd on the said date, , gt. 
th<wb the said portion was In fact eiin- 

Tlw Plaintiff Am i^ptad caaoeUaHoiTrf 

.It*** JSrlii**'?? contract w on 

^ Noitoto ^ in tornu of tho wid 
olainj^ Hs.^ 7.1*1 in renMct of 
^he cilUte contrftot on tho Iwcm of tho 
n^, P*«*Mont . on . Mh' 

at nnv time a^r Aba oue date 'guff* 'Pon- 


tiff applied 
of delivery 
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tended that in exercise of the snid right 
the July and August portions were can- 
celled on 7th iiSeptumber and Mth Novem- 
ber respectivoly and that the July portion 
was not canceilod on 80th November and 
the rtferoiico to the same in the letter of 
that date was a mistake and did not alter 
the fact of cancellation of the said portion 
os on 7th iteptember ISKPD: Halo— That 
the Defendant Bank J&ad proved the 
existence of the custom and practice of 
the Exchange Banks in Caleutti^ namely, 
that the Bank had an option to grant ^ 
the buyers of sterling drafts an extensioB 
of time after due date on a penalty or 
to declare the contract cancelled. Thai the 
Defendant Bank hud acted in accordance 
-with the aaid custom and that in exercise 
of the option given to them by such exuir 
tom cancelled the July ajud August por- 
tioufl of the contract on 7th Septembei; 
uid 80th November respectively. That 
the reference to lha July portion in the 
letter of 80th November was a slip or 
mistake on the part of the writer and that 
great hardship amiiuniiiig to injustice would 
bo inflicted on tlio Defendant Bank by hold- 
ing them strictly to their letter of 8bth 
November and that the surrounding circumsc- 
tancea were all in favour of the Defen- 
dant Bank. Webstar v. Cecil, [1861] 30 Beav. 

68, Tamplin v. Jamas, [18791 15 Ch. D. 215 
and Aspinalls v. Powell, [18891 60 L. T. 595. 
referred to. B. MAHROOB ELLAHJE & 

. 00. V. MESSRS. COX & CO. ... 775 

■ ■■ — , enforcement of, by third party-^ 

Contract between durputnidar and seputnf- 
dar that the latter will pay duguptni rent 
to putnidor out of seputni rent payable to 
durpatiiid.ir, if may bo epforced by putni- 
dar— Equitable rule, applicability of, where 
third person is cestui quo trust.] As a gene- 
ral rule a contract cannot Ve enforced except 
by a party to tho contract. That rule, how- 
ever, is subject to this exception: If the 
dontract, although in form it. is with A, is 
intended to secure a benefit to B so that 
B is' entitled to say he has a beneficial 
right os rostui qua trust under that con- 
tract. then IJ is entitled to enforce ihe con- 
tract in a court of equity. A more contract 
between two parties that one of them shall 
.pay a certain sum to a third pers>m not a 
. fMirty to the contract will not make that 
person a cestui qua trust. Where there was 
a contract betweon a durputnidar and a, 
soputnidar that the latter , would pay the 
duroutnl rent to the putnidar out cf tlie 
.seputni rent payable to the durputnid.ir and 
.the seputnldar paid the durputni rent to the 
plitnioir for a number of years: Held, in 
a suit 1^ the putnidar against the.seputni- 
dor for the durputni ront, that tho instru- 
ment ereatiiig the seputni was not executed 
tv the benefit of the Plaintiff in any 
■ssBse and so far ns tbo Plaintiff was oon- 
oemed the only effect t>f ihe instrument 
was That the seputnldar agreed with tim 
. durputnidar ha. pay a portion of the relit 
•due nndea the toputnl to tho Plaintiff nn ;a 
^nemiwn of. the dttrpMtpj jar, as OTob 

I 

3 
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the equitable rule had no application and 
the I’laintiif was not entitled to sue the 
seputnidar. Dob Narayan v. Chuni Lai, 

I. L. B. 41 Cal. 137: s. c. 17 C. W. N. 1148 
(1913>. Toucne v. Metropolitan Railway 
Warehousing Company, h. R. C Ch. App. 

071 (IS71), In re Empress Engino:tring Co., 

L. R. 16 Oh. Dir. 125 (1880), Gandy v. Gandy, 

L. R. 30 Ch. iJiv. 57 (1885), Gregory v. WII- 
Hams, 3 Mer. .582 (1817). Khawaja Muham- 
mad Khan v. Husain! Begam, L. R. .57 I. A. 

125: s. c. 1. L. R. 32 .Ml. 4J0:14C.W. N. 

806 <19t0j and Dwarika Nath v. Priya Nath, 

I. L. E. 41 Cal. 137: e. c. 22 C. W. N. 279 
(1916), lef erred to. The general terms used 
in Touche v Metropolitan Railway Ware- 
housing Company, L. R. C Ch. App. 671 
(1871), must be taken with some qualifica- 
tion ns lariiipr down tlio goneral law. 
JIBAN KRISHNA MI'LIJK v. NrUCPA- 
MA CfirPTA ... ... fil2 

of managing agency to Limi- 
ted Company for a fixed period— D iff er- 
anc3 between partners of firm of managing 
agents resulting in deadlock in business— 
Circumstances justifying dismisssal of 
managing agent before termination of stipu- 
lated period— Insubordination and miscon- 
duct of managing agent, what consti- 
tutes.] 'J'he Dcfoiidaut (>)iupaiiy, a limited 
ooucern, entered into un agreement with a 
firm of which tho PiaintifI and the second 
Defendant were the partners whereby tho 
said firm wero appointed managing agents 
for u li.ved period of year.?. Under the 
agreement, subject to the supervision and 
control of tho directors the maiiaging 
agents were to manage., conduct and carry 
on the business of ilm (Jumpaiiy both at 
the licad office and at all branches and 
agencies and wero to have and possess all 
lK>wers^ authorities and discretions neces- 
sary for or incidental to tho purpose. 
Before tho termination ol the period of 
contract difTercncc ais)se between the 
Plaintiff and the second Defendant and 
the latter cancelled tho power-of-attorney 
which ho hod given to the lUaintiff where- 
by the Plaintiff wag conducting the affaire 
of the Company and those of the firm of 
managing agents and served him with a 
notice of dissolution of partnereihip and, tho 
Plaintiff in his turn cancelled the power- 
of-atiorney in favour of the second Defen- 
dant, removed certain books and docu- 
ments from the office which, in conse- 
quence of tho ^tualion created, was closed. 

The directors thereupon passed a resolu- 
tion whereby the second Defendant was ap- 
pointed tho managing agent of the Com- 
pany. The l^lainliff sued to tcoovot dam- 
ages for the alleged breach of the agreement 
whereby the managing agency was creat- 
ed alleging that the second Defenuont had 
acted in ebneert and collusion with 
directors. The ^ Dcfondanl Company 
amongst jotiier alleged specific charges of 
jMid iaeubordinaiion on the 
^pert Pliiihtiff: HtltMFhat the 

Plaintiff failed to prore tlie second Ds- 
fendanUs coilusien with the directmrq 
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the Company olso failed to prove miseon- 
duct and iusuburdination on tlia part of 
the Plaintiff; but having regard to the 
state of affairs which h.id arisen it was 
necessary (o appoint somebody as manag- 
ing agent and the Defendant Company were 
justified in putting an end to the manag- 
ing agency agreement and the Plaintiff 
was not entitled to recover damages from 
the Company. What constitutes insubordi- 
• nation and misconduct of monmng 
agent discussed by Pearson, J. GT78 

^ ALEXANDER MACKENZIE v. HIMA- 

* L4YA ASSCRANCB CO . LTD. ... 410 

Braaeh— Time, If of eNence of 

eontraci-Party entitled to rescind after 
expiry of time but continuing to treat con- 
tract at subsisting, if commits a breach by 
treating contract later on as rescinded on 
ground of the other party's default.f 
Shortly after the war broko out, the De- 
fendant Compimy agreed to supply to the 
Plaintiff 50 railway wagons for an agreed 
price, the termg of payment being that the 
I'laintiff sliould pay a third of the price on 
the order boing given, another third when 
the underframos of tho wagons should bo 
wheeled and tho balance on dolivery. Tho 
Plaintiff did not pay tho second instal- 
ment when, the underframea having been 
wheeled, the Defendant Company asked 
for its payment; nevertheless tho Defend- 
ant Company delivered 8 wagons and 
those were received by the Plaintiff. 

The Defendant Company thereafter ask- 
ed for but tailed to obtain from the Plain- 
tiff the second instalment of the contract 
pr^e and the price of tho 8 wagons deli- 
vond, and tlien refused to perform tho 
rest of tlio contract uulosg tho balanco 
of tho contract prico was first paid to 
them. Thereofter the Plaintiff eent to the 
Defendant Company a cheque to cover the 
seoond instalment and asked for tho deli- 
very of the ronisining 42 wagons, tho third 
instalment of payment to bo made upon 
such delivery: Held— That in the circum- 
atancea of the case, the intention of the 
parties when the contract was made was 
that time should be of the essence it the 
contract, as to the time when the three 
instabnouts of tho contract price w'ero to 
bo paid; and llioreforo when the seoond 
instalment was not paid by the Plaintiff, 
tho Defendant Company might rescind the 
contmet; but by delivering 8 of tho wagons 
after the default they treated the oonUect 
as subsisting, llie Defendant Obmpeny 
oonld not insist on the payment on dolmry 
of the price cf the 8 wagons bnly, and they 
committed a broach of the oontraot in re- 
fusing to deliver tho remaining wagone 
without payment of the balance of the con- 
tract price. BURN A CO., LD. v. THA- 
KUR SAHIB SREE LUKHDIRJI ... 145 

CONTRACT ACT (IX of 1872), S9. 69, 70- 
ContrilNitlin. suit for— Duty- to contrihulo, 
arising from equity, apart from slatuli^ 
"Interested,*’ .meaning of, In, see. 
"Belted/' meanlfig qft In tec. 70- ^ 
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Court's duty to decide all matters 
finally lit suit for eontribution— Pur- 

ohisif of a aharo of a tenuroi if 
** bound " to contribute towards arrears of 
rent accrued duo before purchaso— A co- 
sharer, if one “ interested " in paying up 
the whole rent— Rent, a first Charge- 
Liability, if must be personal— Liability for 
rent as between mortgagor and mortgagee, j 
The Plaintiff and t)te Defendants ex- 
cept Defendant No. 12 were the owners 
of a permanent tenure. Defendant 
No. 12 purchased the shares of Defendants 
Noe. 12, 14 and 15 and was aleo the 
mortgegeo of the sliaro of Defendant 
No. 1. Tn execution of a decree for 
arreare of rent obtained by the landlords 
the property was put up to sale and was 
purchased by Defendant ‘ No. 12. The 
Plaintiff tlereuiioii deposited tlie decretal 
money together with the usual compensa- 
tion and had tho sale set aside. The 
Plaintiff brought a suit claiming contri- 
bution finm the sorcral Defendants in 
propoifion to their respective shares and 
contended that the Defendant No. 12 was 
liable to contribute to ihe extent of the 
shares in which he was interested, vie., 
the shares of Defendants Nos. 12. 14 

and 15 acquired by purchase and the share 
of Defendant No. 1 of which he ivas the 
mortgagee: Held— That tlie liability to con- 
tributioii is not entirely contained in secs. 
22 and 70 of tlie Contract Act* although 
generally speaking a largo of 

mum do come within tho purview of these 
Two sections Tlie Court as a Onut of 
justice, equity aud good conscience may, in 
certain circumstances, although such Slr- 
cumatancea do not bring the caso strictly 
within the purview of these two sections, 
allow coiilribulion if the cloim appears to 
be either just or oquitnblo. That both 
sees, 00 and 70 of the Contract Act were 
applicable to the facts of tho present 
. oaso BO far as regards the shares which 
were purchased by Defendant No. 12. 
That tho Plaintiff was interested in the 


payment cf tho money within the mean- 
ing of sec. 29 although he wog also liable 
to pay a portion of the money. That the 
Defendant No. 13 was* bound to pay the 
'money although he was not a party to the 
decree for rent and the period for which 
the rent was claimed was previous to his 
puroliaso, inasmuch as that rent was 
charged on tho property purchased by him, 
and ihe section docs not require the li- 
ability, to be a persomil liability. That 
the argument that tho Defendant No. 
12 was not bonefitcil because in tlie result' 
he lost the benefit of his purchase of the 
entire prepeity and was left only with 
the share which he held bdbre was 
fallacious. The character in which ^e* 
Plaintiff sued the Defendants and the- 
chanicter in which the Defendant No. 12’ 
wae • charged with the liability woa the 
clumcter of co-sharprs at between theih- 
eelfes and as the propertr wAg sated by 
the deposit tho Defendant No. 12 was 
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benefited to tho extent of iiis shato. In a 
euic for contribution the respective liabi- 
lities of the parties should be ascertained 
and determined once for all and nothing 
should be left undetermined which may 
load to further litigation for the ascer- 
tainment of such liability between two or 
more of ibe parties to the suit. Tho 
(A)urt lielow therefore erred in making De- 
fendants Nos. 1 and 12 jointly liable in 
respect of the share mortgaged by the 
former to Ihe latter. The liability for the 
rent of this share being primarily Defen- 
dant No. I's the decree in regard to this 
share should 1)o against Defendant No. 1 
alone. KEGISTEREb JE.SSORK LOAN 
(JO V. GOPAL ITARI CHOSE CHOWDIlRY 362 

, st. 83, 95, 12t- 

Shares, transfer of, by delivery of certifi- 
cates and blank transfers signed by regis- 
tered holder, if effective— Chores in acticn 
—Goods— Sale of unascertained goods, 
when complete— Right to rescind sale, when 
arises— Vendor, when has lien in shares— 
Bombay Stock Exchange Rule No. C, true 
meaning and effect of.| The IMaintiff, a 
certified sharc-brokor, sold on the Rom bay 
Stock Kxhange to D. 1 a certain) number of 
shares of a (JOnipany, and iii order to make 
delivery acquired t!io requisite number of 
shares in tho market from vurious brokers 
taking from tho latter blank trunsfero, sig- 
ned by the rcgi^'t•^rr•d holders along with the 
correaponding certificates. Tho certificates 
and blank transfers wero handed to D. 1, 
wlv> purported to pay by a cheque which, 
li’jwevcr, was dishonoured. Tlie blank trans- 
fers and certificates were then handed over 
in succession to two other persons, D.3 
D.3, on certain propObition.s as to* 
raising money. In a suit by Plaintiff 
against D.l. D2 and D3 for return 
of the certifiates and blank transfers or 
otherwise f>or dam.ages : Held— That though 
full property in cihan^s in a Company is only 
in the registered holder, the title to get on 
the register consists in tho possession of 
certificatoB together with transfers figned 
by the registered holder and these consti- 
tute choins in action, which, by the terms 
of the Oentraejb Act, arc good9. These 
goods which were not ascertained at ihe 
date cf the oonirnct becamo ascertained 
when tho cortiScates and blank transfeTs 
were handed over to D. 1 and were accepted 
by him and thereupon, under eec. ftl of the . 
Onitract .Act, the sale became complete 
and ihe property passed. Thencoftirward 
Plaintiff conM only sue D.l.on tho cheque 
or for the price of tho sliares unpaid in rew* 
pect of the cheque which was dishonoured. 
TIavfng ported with possession, rinintiff 
had under sec. 95 of the Act no lien in tho 
goods. and could not sue the subsequent 
transferees for delivery of the shares. Rule 
O of the Dobmay Stock E.xchange cannot be 
read into tbe contract of wale as an express 
stipnlation to rescind within the me.\ning of 
eec. *121 of tho Act. It had, in any case, 
nothing to do wilh iho perfeeffou of con- 
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tracts or ‘tne puasiiitf 4)f property. MA« 
l>;rECKJI P£STOi>rji v. wadij^al saka- 

BHAI 800 

f, 130— Suraty for Rfctiver 

appointed by Court— Continuing guaranteoi 
if can be discharged by notice— Content of 
court necessary.] Notwithstuudina eec. 190 
tho Contract Act, it is not competent for 
a surety io a Keceiver appointed by Ooiirt^ 
who Jids bcini accepted by Court us such^ 
without the con<9ent of tho Court to die- 
chniae Jiimsc'lf from liability for future 
transactions by merclj' giving notice to the 
clecree-hoidor or other person at w'hose ine- 
tanco rtf Icr whose Ijeiiofit the Kecoivor 
w'aa nppr»inted. Hajnarayan Mukerjl v. 
Phulkumari Dasi, 1. L. K. 29 Gal. 09 
considered in the judgments of tho High 
t\)urt which weie affirmed by the Judicial 
Conimitte?. MAHCMKD ALI v. HOWB- 
SON JlKOTHLHS . . ... ... 206 

^ sec. 163 — A -.'cession to bailed 

goods. See under C. P. 0., sec. 47. SSKTH 
MDTILAL HTK.ARHAI v. BAI MANl ... Ti 
CONTRIBUTION, suit for- Respective liabili- 
ties of fftarties- -Liability to (contribute aris- 
ing out of equity apart from statute. See 
Contract Act. RKCU.STKRKD JRSSORB 
LO.\N CO. V. GOPAL HAM GHOSH ... 36G 
COURT FKK-- Partition suit— Second appeal, 
summarily dismissed^ -Application for ^ 
v»iew— Court-fee payable. See 0. 2\ C. AL- 
TAP ALI V. JAMSUR ALI ... W 

CUSTOM* proof of— Right of brother’s daughter 
to sueeeod in place of deceased brother— 
Proof of succession by un.2le’t daughter, if 
sufficient for the purposOj] If there bi* a 
customary rule that entitles an vncle'a 
daughter to be her father's representative 
Ibr the purpose of iiiburitance, it would 
be anomalous and arbitrary to withhold 
from a brother’s daughter the swe right, 
and the High Court was right in holding 
the custom x>rovod in the ease of the latter 
though no instan;'e was prbvad of an actual 
fnicee»ioii by a broiher’s daughter. HASH- 
MAT AU V. MUSST. NASIBULNISA ... 196 
* DAMAGES, measure of— Pi ivy Council, practice 
of. ns to intorforciicc. See Breai'h of pro- 
mise. THOMAS CHARLt:8 WILLIAM 
SKIPP V. LILJ.AN MILDRED KELLEY ... SM 

, suit for— Civil action brought 

maliciously and without reasonabta and pro- 
bable rauso— Damage to property gnd trade 
resulting in consoquonco— Ttmporary In- 
junction obtained in such suit— Maliciously 
aautifig detention of goods in tho Customs 
House— Sea Custom Act (VIII of t878), sscs. 

II ilA— Causa of action— Civil Procadura 
Coda (Act V of 1908), sot. OS-LimItation 
Act fix or 1900), Arts. 48, SO, 25, 40.) Where 
upon .leprcsontatlona made by the Drfaii- 
*^^M)iotoqs4y and without reanonable and 
eause, the Collector of Oistoma 
qoo^ impoviod 1^ tbo Tlaiutlff 
of the Bea Costomo Acts 
Uofeildant waa liaUo in 
Dtlff for tha injury tho 
I lb dOBioquonco Mtml ChifNi 
T. L B. 34 Csl. 400: i. o 11 C 
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W. N. 037 (1907), I'efenud to. fn a suit 
l^ught maliciously and without iMiaonable 
iind probable oanse, the Defendant obtain- 
ed a temporary injunction which looulted 
in ilamagea to the I’laintiff’s trade: Held— 
That tho proceeding^ having formed part 
of a snit which itself was utfectod by malice 
in its entirety, the Defendant was miB^ger- 
able for such damages, apart from the 
iiuestions whether a cause of action existed 
independently for these proceedings. A suit 
lies for damages caused by wrongfhil inter- 
ferenco with tho property rights of the 
* Plaintiff resulting from a proceeding in 
Conit brought inoliciously and without rea- 
sonable and probable cause. Mohini Mohan 
V. Surondra Narayan, I. L. B. 42 Cal. 550: 
e. c. 18 O. W. N. 1109 (1914). Bishun Singh 
V. Wayatt, 16 c. W. N. 640: a c. 14 C. L. 

J. 515 G9J1). Bhut Nath v. Chandra Binodo,* 

16 C. L. J. 31 (1912), Narandra Nath v. Bhu- 
tan Chandr.i, .si C. L. J. 495 (1920), Madras 
Sts.im Navigation Co. v. Shalimar Works, 

Ld.. r. L. U. 42 CaL 85 (1914). Clistold v. 
Cratchlsy, [1910] 2 K. B. 244, Kittorymohan 
V. Hursook Dais, L. R. 17 T. A. 17 (1889) 
and Smith v. Day, 21 Cli. Div. 421, 428 (1882). 
Teferroc] to. No inference that such a suit 
does not lie can be reasonably rlrnwii from 
tho provisLiins of sec. 95 of tie Civil Proce- 
dure Code, luir is the exist mce of Art. 4C 
of the Ist Schedule to the Limitation Act 
in itself tin argument that a suit is tiiain- 
iainable for daniagos for an injury oaus^ 

^ by .;ui injunction wrongfully obtaiui^ for 
a Limitation Act cannot create a cause oL 
action, if it does not already exiet indepe^ 
dently. Tho suit in so far as it related to 
detyntiou of the gtioiis by the Collector was 
governed by Art. 36 of the Limitation Act 
and not by Art. 48, since the detention was 
not Oy the Defendant but by the Collector 
who could net be looked upon as tho Defen- 
dant’s agent. In to far ns the cause of 
action might bo slander of title or slander 
«Ppl*od and not Art. 25. 
ALBERT BONNAN v. IMPERIAL TOBAC- 
CO CO. 405 

DEBTOR and creditor — ^Duty of former to pay 
latter at his place, if ariM when creditor 
ont of realm. See C. P . C. BAN8TLAL 
ABIRCHAND v. GHULAM MAHBUB 

khan 

DECREE tainted with fraud, voidable or void— 

Suit for doelaration that mortgage daoroo 
wd sala thereon were fraudulent and void, 

In olfaet a suit for sotting aside dsorgg on 
ground of fraud-Such suit brought iftor 
throe years from knowledge of fi^ud, If 
barred by limitation— Limitation Aet (IX 
of 1000), AH. 06.1 Tho PlainHffs sued to 
have Choir possogiion' conilrmod after doela- 
ration of their aUeged title to the lando 
in suit or ib tho aftoma{tlTO Ber torovory 
of possosslon of the diapvM laada after do- 
claratl(»n that an ox snortgago decroo 

r iod agaiiisl them and the anotlon oalo 
oxocntion tKoreof wore fraddnlont and 
void, and If noccMavy, after ooltbuf oiddo 
thd doovoo. ft wb 9 found that the liit woo 
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lil:ClUelllh-co«t<l4. 

bvovight more tJiau ihieo ^^cars after the 
Sluptiffa cam^, to know of the doerM -and 
ilM WO: Held— That a decree tainced witli 
fraud is not void but only, voidable and 
‘ must be avoided within the Btatutory period 
in an appropriate pruceeuing. That the 
riatntiffe' suit was for all intents and pur* 
poSea a suit lor selting aaide the decree 
and the salo and having been brought nioro 
than three years after they eome to know cf 
the fraud was barred by limitation under 
Art. 95 of the Limitation Act ‘AMlilCA 
MONI DASI V. KHETRO UHOSAL ... 59 
DIVuivciri AUi (IV ot Itf69), s. 14, proviig— 
—Fact of husband causing or conducing to 
the wife’s adultery, If may bii considered 
In granting divorce.] The proviso to sec. 

U ot the Indian Divorce Act is similai to 
the proviso to see. 51 of tjio English Matri- 
monial Causes Act and ns under the latter 
the fact that the husband canned or con- 
duced to tho adultery of the wife can be 
taken into consideration by the Court iii 
granting n divorce to the wife. MRS. 
MART HEDERIO v. MR. V. S. REIIERIO 820 
KNDOWMEET—Alienation by Muhant of Muih 
—Limitation for suit by successor to recover 
possession. See Limit-ation Act. liAL 
CHANT) MARWARi v. ilAMRDP lilR ... 721 

by a Hindu— Dedication el 

property to deity and appointment of trui- 
IdM to manage— Properties, if vested in trus- 
tees for a specific purpose— Limitation— Li- 
mitation Act (IX of 1908), see. 10-Trystee, 
if may prescribe against deity.] ^'Where the 
effect of a deed df endowment &ccuted by 
II Hindu vras to vest the propertiee 
in the deity mid not in tho trustees for a 
sp^ifie purpo.so, tiiongh trustees* were ap- 

S >inted lor tlio mauagement of the proper- 
es sec. 1C of the Limitation Act had no 
application, in view of the pronouneement 
of tho law mode in ^idyavaruthi Tirtha v. 
Balusaml Ayyar, L. R. 48 1. A. 302 at p. 315: 

A. c. 26 0. W. N. 537 (J92t), and n inis- 
teo in enoli a caso could prescribe against 
ths deity either by disrdatiner or by 
and clear nasertioii of hogtile title. Ahttur 
Ifahim V. Narayan Das Aurora, L. R. 50 
L A. SI: s. c. 28 C. W. N. 121 (1922), relied 
on. Srinivasa Moorthy v. Venkata Varada 
lyyengar, L. R. 33 1. A. 129: s. c. 19 C. W. 

N. 711 (1911), distiiiguiehed. OANOA PRO- 
SAD CDAirDHlTRY V. KULADANANDA 
SOY ... 415 

PARSI— Fire Temple of Ran- 
geon, beneficiaries of, who are— Right of 
non-PtrtI convert to Zoroostrianitm to on- 
tor and worship in Tempio— Coromonlos 
noeomary for initiation— Burushhun, if an 
OMantial ritual— Person whoso mother only 
Porsl>-if a raekil Parsi-rStranger, ii may be 
exphided at suit of beiiefieiary-p-TrMStee9, '|f 
lipund to treat stranger coming to worship 
astPsspassciw.Woynding of nlTgious fooling 
and desecration of tomplo^ If grounds for 
•etion In trospass by bsnellelarlas^Allow- 
Ipg stranger to* parlicipata In'banoBt of 
trull, when malversation and .wlion not.T 


LNHOWMENT'^concidi . . 

upon IJM mdeiico— That tlie tmu 
n tb, bir. IVtiuple at^tmigooK wen intuii* 
d«d for the prafewiog menmen «t the T«rd - 
eemipuDity, i.t., ..racial I'arria orpeonto- 
mmed alier a ieiiff lapse of .ace. to lie rorial- 
1'ar.is, protesang. the .KorooMrian trlifioii. 
.to rrcard, thi. racial claim, idhteruity ia 
of no importance; nod n permn ■ whew 
niMher was u Puwi, tbongii actually and 
,. nlidly convwtcd and iniHated into tho 
//on^na .1 wiigion, wan not entitled, on 
Of light, ^to use tiia Temple itT to a^iend or 
lo participate in any of the leligiuus cere- 
monies iierfcnned tlierein. Such a iieieon 
entering into the Tomplo may ho excluded 
or extra* led from the Temple ae a trespasser 
i>y the persons in possession, vli., the 
trustm of the Temple. But a beneficiary or 
two or or more of them cannot »uo 
.such a person as a trespasser or claim an 
injunction to restrain the entry by such a 
^rson into the Temple on the mere gronnd 
that such outry woniuls their religious feel- 
ings and desecrates the Temple. ThcfB^e- 
ficiaries as such may not be allowed to 
recover damages fop or restrain such^'en^rv- 
aji tre^ass unless, at least, they establish 
that the intrusion of such a persiin is^so 
n^oant to thrir habits ol mind that the 
entrance of such a person mu^ entail 
their own dopartnre, Uo that it >ie as it 
werp to the fierson. Anandrav Bhi- 

5*^* i.*^^J***2 Shankar Daji Charya, I. 

^ to. 

^uwrs:— Whether the presence of a convert 
tp Zoronstriauinm causes desecration of t)ie 
lemplo. Cases of application by trustees of 
the funds of ii public or charlUble trust 
fop persons not objects of the trust stand 
on a different footing from cases where the 
benefits of a trust created only for render^ 
mg some convenience op service are extend- 
ed by the trustees to persona other than 
the lawful recipients therebf. In the for- 
cla» of cases the act of the tnistees 
will ho n malversation, fop only those whb 
are objects of the tiaist musft have all the 
benefits tlioy require and if there be a sur- 
plus it must be left to the Courts lo make 
A cy-pret application of it: in the latter, 
the triisitoos are not bound to exclude per- 
fions whb have no legal title to share in the 
benefibf or to treat them as trespiissere. 
Rtx V. Qrunden. Exp. Cavison, Cooper’s 
Rapt. 319. referred to. The ritual called. 
Bunislmnn i« not an essontinl part of tho 
'^eremony for iniliiition into Zoroastrianism. 
Qinslia Manekii Petit y. Jamietii Jijibhai, 
T. L. B .13 Bom. m (1906). refenwd to. 
SAKLAT AND ORR. v. BELL^V 
EVIDENCE ACT. INDIAN (I of 1871), s. 4^ 
Spteiat custom of tneddttioii in faniilv or 
tfibe— Gsnsral evidence by mombors, with- 
out proof of spidilid instaness,’lf sbffficiontto 
olUblish eustom.) IVbore-the I^Atiff, an 
sMor. claimed to inherit tho self-arquired 
properties of her bnithsr under a special 
ewotom: Hold— That a custom of the kioii 
allogM may bo proyed by 'gontral evidence 
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liVlDENCfi ACT «ontd. 

a* to its esistoDco by members of I he tribe 
or xamtly who would hatanilly be coiynisant 
of its exisconce and its exercise without 
oontruveray, and the trial Oturt was in 
enxir in putting aside a large body of 
such evidoniio adduced by the I'loiutift’ ond 
wholly nnrebutted by the Defendants, 
merely on the ground that specific in* 
stances had not been provicd. AH.MAD 
KHAN V. MUST. CHANM BIBI ... oOfi 

«. 9, 11 (b). 13 and cl. 

( 3 )— Instrument! not between parties to the 
suit In which they are produced-RecItals 
in, If admissible in evidence.] Beoitals ot 
boundaries of lands other than tl>ose in 
jwiit, dontained .in docunwmts between 
third parties who are strangers to the buit. 
aro not admissible and cannot be relied ui»on 
in evidem c, aiid such recitals cannot be trea- 
ted ag evidence in the case under sec. 92, cl. 

(3) of tlio Evidence Act, nor under secs. 9, 11 
or 13 of the said Act, recitala in an inatiu- 
ment being evidence only ns against the 
narties who make them and not as ogainfat 

tl^p.r«>ii8. “«;*•" V 

T. SarbMwar Nag, 29 C. \V. N. 

Pramatha Nath Choudhun ^ 

Chandra ShattacharjM, 28 ,C. W N. MSa 
(1924), Chooni Lai Khemani v. Nijmaohab 
Barik. « C. L. J. 374 (1924). Soro^j Kumar 
Aeharji Chowdhury v Umadah Howladar, 

25 C. W. N. 1023: a. c. 39 C L. J. W (1921;, 
Shrinivaidat Bavri v. Meherbai, L B. 

4B I. A. 36; a. c. 1 L. 11. 41 Bom. 300; 

21 C. W. N. 558: 25 C. L. J. 311 (1916) and 
Brajeahwari PMhakar v*. Budhanudhi, 

I L. K. 0 Col. 208 llWiO). folloired 'ap- 
proved. Chooni Lai Khemani t. Nilmad- 
hab Barik, 41 C. L J. 374 (1921) Abdulla v. 
Kunj Behari Lall, 16 C. W- N. 252: » c- 
14 C. L. J. 467 (1911), Dwarkanath Bakohi 
w. Mukundu Lai Chowdhury, 5 C. L. J. 65 
(1900). Abdul All V. Syed Rejan Ah, 19 C. 

W. R. 4«8 (1913), Bithe»war Ooyal ▼. Har- 
bans Sahay, G C. L. J 659 (1907) wd 
Chamar v. Sibdhari Pandey, 17 C. W. N- 
(1911). FfUOJO MOHAN DAS ADHIKARl 
V. QAT.l rnOSAD KARAN ... .• '61 

, t. 33— Require- 


menis laid down in 'section— Proviso 2, 
scops and affect of— Suit to recovor posso^ 
Sion by party disiwssested under sec. 145, 
Cr. P. C.— Evidence given in the criminal 
proceeding by one of Iho Defendants as 
a wltnoM for the ether Defendant, If ad- 
mistibla under sec. 33 -Admitsien made in 
tho previous deposition, if may bo uw 
against eu-Detonoant— Sec. 18, offset of— 
Kobal<v. purporting to deal with property 
in suit, nrt completed and ragletwed— Legi- 
timate purpose for which eueh doeunMnt 
may bo odmittMl In ovidoneo-8eo. «.) 
'Pho Pklntiil wwd.to rocovot poos^fon of 
property tmm which he h^ bw d» 
poesroird bf Dsfoadant by nrtop ^ 
ah order w^er • sec. 115, 
that proolbdtiiikiiipij^. h (»:pefoBd«H in 
tho proerot »Sfr=sraa txomlned do g-wit-- 
— ^«b behalf of tbo Defendant attd a 


BVIDIINCE AdV.contd. 

certided copy of his depostuon was put in 
by the HamtJff at tho time of tho asgu* 
meat and admitted in evidence- On 
behalf of tJie Piaintiff a kobain purport- 
ing to have been executed by the Piain- 
titt^s vendor in Defendant’s favour in rse- 
pect of the piloperty in suit valued at 
99 but which was not completed and 
regisrerori u'us also put in evidence: 
Held— That notwithstanding that the 
v-alue of tho property which the docu- 
ment purported to convoy was less tluin 
Its. lOU, ti sale of tho property if it was 
miAo hy a document could only be made 
by a registered instrument under sec. 54 
of tho Transfer of Property Act, but 
having icgard to sec. 91 of the Kvidenco 
Act, it ought bo used os evidence of the 
natuTO and terms of the transaction which 
foil through to corroborate the Plaintiff's 
story that tho Defendant negotiated for 
the purchase of the property from tho ven- 
dor of t'lo riaintiff who had title to the 
Xiroporty. Tliat a certified copy of tho de- 
X)o«iiou of a witness would not come in 
by itself: in any case it would be necessary 
to lulcluco evidence proving tho identity of 
tho 1)01 son w'ho gave the deposition. Kvi- 
dcnce is admissible under sec. 83 of tho Kvi- 
deneo Act only when tho requirements of 
that section are fulfilled. The mere fact 
that a witness did not appear as a w'itnesa 
when cited on behalf of the Plaintiff or that 
he appeared as a witness on behalf of the 
Defcndaiic pn one occasion but was not 
oxHininod, it being found that ho was not 
kept out of tho way by the Defendant, 
would not lo a ground for admitting the 
do]mitiou*nnder sec. 33 -of the Act. The 
cfonditions laid down in sec. 33 being abaent 
and the second proviso to tliat section 
to the effect that tho adverse ]>arty in the 
first proceeding should have liad the right 
and opimrtnnity to cross-examine the wit- 
ness not having been satisfied the deposi- 
tion could not go in under the sei'iion. 

The admission made by U jn the pro- 
ceeding under aec. 145, Cv. P. C., when 
examiuod ns a witness therein is evidence 
against him as a piece of admission Imt 
as to the admissibility o'f the admission 
against Hie co-Defendant tho words of 
sec. 18 of the Evidence Act were per- 
fectly clear and inasmuch oa U made the 
statement when he had parted with hie in- 
terest in favfonr of Ills co-Defendant in 
the premnt suit, tlie admission made by 
him could not be treated as evidence of 
- admission ns against the cc-Defendant. 
BEOJA BALLAV OHOSH v. AKBOT 

BAGDI 2M 

— t. 88-Simulteiie-. 

out mortgage and pretpcetlng leaie--0|H 
tion to laeiei to convert prospeeting .to 
mining leete after a term^-Optlon exerclaed 
-Onl evidence to prove that partial agregd. 
that mortgage ihbuld stand disehirged 
in lieu of payihinit of aelemi ef lease-r 
Eviction by title peramount-^Actuif 
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EVIDENCE AGT-conM , . 

ouster^ .if must be proved, if not, v.het.] 

Soft 03 of tho Evidence Act which excltsdee 
evidence of 6ral ngreoinent or etatement to 
contradicts vary, add to or subtract from 
the terms of a written instrument in no bar 
to enoh evidence beinn admitted to prove 
a discharge of the debt secured by the in- 
stxsimont. Mohim Chandra Day v. Ram- 
dayal Dutta, 30 C. W. N. 871 (1925). referred 
to. Actual physical ouster by a title para- 
mount is not necessary to prove evictioD, 
but there must be clear proof of tho title 
of the person claiming parannmnt Utle 
and consequontly proof of the absence of 
the title of the lessor. RAM RANJAN ROY 
V. JAYANTl LAL PATRA . . ... 710 

— — , preamble, s. Si- 

Shares, transaction in— Bought and sold 
notes passed— Transaction, whether sale or 
mortgage— Surrounding circumstances, re- 
ferences to, to prove ostensible sale a mort- 
gage— Chattel mortgage— Redsmpthn after 
default, if permissible.] Sec. 92 of the 
Evidence Act merely prescribes a rule of 
evidence; it docs not fetter the Court’s 
power to arrive at iho true meaniDg and 
effect of a transaction in the light of all 
the aurrounding circnmstaucca. Bal- 
kiihan Das v. Legge, L. R. 27 I. A. 58! a. g 

0. I. L. R. 23 Alt. 149; 4 C. W. N. 153 (1899). 
and seo li2 of the Evidence Act held not 
applicable to tho present case in which in 
view of ifie surrounding circumstances 
cerUin bought and sold notes passed in re- 
apeot of certain shares were hold to be 
mortgagee and not sale out and out of 
the shares. BATJNATH 81NGH v. HAJEE 
VALLY MAHOMED HAJEE A^BA ... 242 

I, 92, prov. 

Mortgage— Oral evidence to prove dis- 
charge partly by payment and partly by 
releasa, if admissible.] Oral evidence may 
bo admitted to prove that a mortgage has 
been discharge partly by payment and 
partly by release of debt and there is 
nothing in sco. 93 of tho Evidence Act to 
prevent ouch evideoce being ladmittqd. 

G. P. Mallappa v. Matum Nagu Chetty, 

1. L. R. 42 Mod. 41 (.1918), distinguished. 
Jagannath v. Shankar, I. L. R. 41 Born. 

55 (1919). diseented from. Ariyaputhria 
Padayachi v. MulthukomaraswasmI Padaya- 
ehi, I. Ii. B. 37 Mad. 423 (1912), referred to. 
MOHTM CHANDRA DRY v. RAMD.AYAL 
DTITCA ... ... ... ... 371 

, 8- i08— Preeump- 

tkm of death, nature of. under— Onu^ of 
proof ao to time of death. Sea undsr Limi- 
tation Act. LAL CHAND MABWARI v. 

BAMRUP GIB 721 

s. IIS— Landlord 

parmitflng tonant to build, representing 
that urrittan laase conferred permanency of 
tenure but at a variable rent— Landlord. If 
may eject tenant— Estoppel.] a tenant 
denring to ereot pucca struoturee on the 
leaaod land asked tho permission bf the 
landlord nhoet agent in reply wrote to aay 
that tliQ lease was a permanent lease nnd 


Page 

EVIDENCP; AGT< concid. 

gave the tenant right to eroct buildings but 
it did not entitle him to hold at fixed 
rate and that the rent was liable to en- 
hancement after proper legal notice and 
that pending consideration of a proposal to 
.fix the rent permanently, the tenant 
might commence the house if he liked: 
Held— That the statement in tho letter 
. was a statement of fact and not an oxpres- 
. sion of opinion, and the Itouso having been 
erected the landlord was estopped from 
ejecting tho tenant bv see. 115 of tho Evi- 
idenco Act. A. II. PORBES v. SIB L. E. 
RALLI ... ^ ... ... 49 

EXECUTION Ot’ DECREE— Application for 
execution returned for aoui^ii^ent— Formal 
defect— Application amended bat not re-filed 
. within time nUbw’ed— Application, jf in 
accordanoo with law ao as to savo limi- 
tation. See Limitation. PITAMBAR JA- 
NA V. DAMOD-AR GACHAIT ... 918 

EXECUTOR, dc son tort, meaning oX— ^hen 
such executor do son tort can bo made 
party Defendant when Jegal representative 
exists. See C. P. C. SATYA RANJAN 
ROY V. KARAT CHANDRA BISWAS ... 565 

FOREIGN JURISDICTION AC1\ 1890 (53, 54 
yict , cb, 37), ss. 1, 3, 11— AcquiUiiioR of 
rightg and territory by Crown thonmnder. 

See under British Protectorate. SOBHU- 
ZA 11 V. MILLER ... 961 


FRAUD, effect of. on decree. See Decree. AM- 
BIKAAIONi DASl v. JvHETRA GHOSAL 59 

FRAUDULENT cx parte decree, suit for set- 
ting aside, if lies, when summonses had 
been served and Defendant was aware of 
tho suit— Falsity of claim and adducing of 
false evidence, if constitute sufficient fraud 
for vacating the previous decree.] B. ob- 
tained an ex parte decree against P. and 
others and on compromise against oome 
others. Sumiubnses had been duly served 
and as a matter of fact P. had 
watched the progres.s of the suit on 
behalf cl some of tho Defendants. P. 
subsequently bt^uglit a enit to set 
aside ^ the ex parte doiTeo on tho ground 
that it was obtained by spppreaaion of pro- 
cesses. and by adducing fal.«e evidence in 
enppmrt of a false claim. The lower Courts 
found that there was suppression of 
processes and that P.’ wag fully aware of 
the progress of the suit, but that B.’s suit 
was wholly folso and that the decree was 
obtained by the production of false evidence 
and by tlie praotice of fraud on tho CVmrt 
and therefore set aside the previous decree. 
Held— Tliat the balance of authority is that 
it is not open to a party to raise pleas of 
this naturo, and no suit lies to vacate a 
previous decree if the «4iit had been decreeil 
on contest or if tho suit luul biwn decreed 
ex parte and it w^as established that suiu- 
* mousey li»d been served on the nefoodetilf:. 
Nalini Kanta MukherM v. Hari Nibari, 

99 C. W N 825 (192.5>. foiliiwed. KedPr 
Nath Dat v. Hamanta Kumari Debi. 18 C. 

W. V. 447 (1913) nnd Likhmi Churn Shsha 
V. Nur All, 15 O. W. N. 1010 (V)U\ di-* 
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FKAUDULEM', KTO.- concld. 

UAgiiuihed. BAIKUNTA CHAKOUA OHU- 
PI V. PUAHLAD CHANDRA DHLTl ... SCO 

HIGH CQUUT RVhi:^, Original Side. Cliap. 
XlIIA. r. 3 -DcfiMidant lint appearing in 
persen, then through nii urtomey— Service 
of Hummons. See Rules of the High Court. 

Ctf ArrU LAL MISSRK v. THE MAKWARl 
COMMERCIAL DANK, LO. ... ... m 

HINDU LAW-Gifk by Hindu widow followed 
by surrender to next reversioner— Latter, 

, if may recover befbre widow’s death— Valid 
surrender, what is— Olffersnea of opinion in 
Division Bench hearing appeal from mofus- 
sil Court— Civil Proewdure Code (Act V of 
IMS), sor. 98, or Letters Patent, 1965, cl. 

99, if applicable.] A Hindu widow pur- 
ported to nioko a gift of a portion of her 
hu^ud's imingoveaole properties to one T. 
Later on sho executed a deed <tf relinquish- 
ment in favour of the nest reversioner B. 
but ih appeared that she did thia in con- 
eideratiou of a sum of money paid in oas»]i 
and an annuity to he paid to her during 
her life. In a suit by B to recover from 
T. the propcrlios gifted to him: Held (by 
Chatterjea, C. J., Rankin and Chakravarti, 
JJ).— That the fact that some maintenance 
has been agreed to be paid by th-) rever- 
sioner to tlie widow does not affect a surren- 
der. but whether there was a sumnder or 
rdinquisliment such as would aoceleiate the 
aucceseion of the reversioner tor whether 
the iiansaction was a transfer for valuable 
doiksi^ration depended on the facts of each 
ease and in this ease the circumstances 
showed that the tiunsaction was a transfer 
for valuable consideration. That the Plain- 
tiff's suit must therefore fail and the 
question whether upon a valid relinquish- 
ment by a Hindu widow, the reversioner 
becomes entitled to recover frem a previous 
alienee without legal recossity. imnio^ately 
or upon the dcutli of the widow, did Pot 
arise* Per Walmsley, J. -Iii the event of 
a valid surrender hy the widow, the right 
of the reversioner to recover from the pre- 
vioua alienee is postponed to the widow's 
death. Per P'age, J.— The right to recover 
arises immediately upon such furrender. 

The authorities dtscuasod. SM. PRAFUL* 

LA KAMINI ROT v. BUABANI NAT|I 
ROY lOlh 

DsdicatiOfi of property to family 

idol— Appointment of members of family at 
ihoboits and allswing sliebait to appropriate 
a siAall portion of the insomo is rsmunerto- 
tion and to reside In the thakurbaH with 
fdmily, if offsets absolute debutter eharac- 
tor of the property-^lontensut of family. 

‘ if son convort debutter property Intosetiiior 
Coilsensuii, If to^ be that of dll pcrsefit 
* Interostod I'n 'tlid blieba er of shehatts only.l 
Tbo question whetheiv an. ablate dsbiittsr 
io o’foolai or tkew is merely a choigo in 
foounr depends upon the 

tcvnW’CiftliO'iMPpiid^ the clrcumdlMees'of 
bosh base: Where the langiiaici of h 
of* aBdowment prlind fade shbwed that 
vthera'was aheolnte dddiontlon id a family 
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HINDU LA VV-contd. • - 

idol, the mere fact thut the donor by -the 
deed appointed lun*seif and other luundiorB 
of tho lamiiy shenaits in succession ana pro- 
vided ihpt the sneoait for tho time being 
i\‘ioiild at tho end of every three years- re- 
ceive os remuneration a half of the eur- 
pluB income of tho endowed properties 
(which taking the inroine as at the date •. 
of the deed proved a trifling sum) and 
uiould be entitled to reside with his family 
in the thokurbari, in a portion of which 
only tho thakur was locAt*.*d, did not affect 
the absolute debutter character of the en- 
dowment. iadu Nath v. Sita Ramji, L. R. 

U I. A. 187: 8. e. 21 C. W. N. 953 (1917), 
applied. Sonatan v. Juggjit Sundor, 8 M. 

1. A. 66 (1859) and Ashutosh v. Durga Cho- - 
ran, L. R. 6 1. A. 182 (1879). referred to. 
Quwre.— Whether in the cose Of a fiunily 
idol, the C 011 S 011 BU 6 of the family can convert 
debutter property into sociilar? But if it 
can, such consensus must be of all the 
members, male and female, interested kn 
the worship of the deity. Dictum of Sir 
Montague Smith in Doorganath v. . Ram 
Chandra, L. H 4 I. A 52: s. o. I. L R S 
Qal. 311 (1876), commented on. Gobinda 
Kumar v. Dcbendra Kumar, 12 C. W. N. 

^ 98 (1907), Sri Sri Gopal Jiu Thakur v. Radha 
Binode, 41 C. L. J. 396. 126 (1924). Promatha 
Nath Mullick v. Pradyumna Kumar Mulliek, 

I. L. R. 53 Cal. 809; e. c 30 C. W. N. 95 
(P. C.) (1925). Mon Mohan v. Siddstwor, 27 

0. W. N. 218 (1922) and Dharmadas v. Costa 
Behari, ic C. W. N. 29 (1911). relbiied to. 

Per Page, J .—By absolutely dedicating pro- 
perty to a thakur, the founder divests him- 
self of all right and title therein. Having 
appoioteif himself the first and other mem- 
lim of his family the succcedinit .hebait., 
h. a. founder became funetu. officio. Qeuri 
Kumvl ▼. Ramanimoyi, I L R. SO Cbl. 10! 
(1022). Nagcndra Nath d. Rabindra N.th 

1. L. K. 53 Cnl. 132; st. c. SO C. W. N 389 
(1925) and Lalit Mohan v. Brojandra Nath 
I. L. R. S3 CM; 251, 257 (1925), leferr^ tc 
CHANDI CH ARAN DAS v. DULAL I'AIK 990 


Mitakahara— Mortga,. by ancM* 

tor. for nacawity— SubMquant Mia af par. 
tian la pay aff martgago, If bind. d^n. 
danta— Antaeedant debt.) According to 
Sahu Ram Chandra v. Bhup Singh, L. R. 
44 T A. 126: a. c 1. L. Jl. 39 All. 437; 21 
' C. W. N. <WS (10I7>. a. explained in Brjj 
Narain v. Mangla PraMd, L. B. 51 I. A. 
129: a. r. T L. R. 46 All. 65; 26 C. W. N. 2SP 
(1923), drht. cacumd hy mortgagee executed 
hy mamben of a. Mitakthara ftimily aia 
antacadeni debta whieh would ju^fy fbr 
their liquidation ar Mila of ftunliy jaop m r 
not othatwito improper, no as to make ancii 
sA binding upon titeir doMondanta. Bnl 
thata ia no nacewitv to inanto thia 'tnla 
to MiMorb Mck a sale whore the mart, 
gagaa thamselrm were anch a. to Uad (ia 
d^ndante. LAL BAHADUR v. AUBIXA 
PRASAD 
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morto«OM friMtrated bf Inttrvantion of 
pro-ompior— Solo to pro^mptor, if to pay 
off antecotfent doM-^uit to tot atido tale 
by youngor som, after eldoet ion*t claim 
had boeomo barred through attaining majo- 
rity earlier, if alto barred— Limitation Act 
(IX of 1908), teci. 7 and 8.] A Mitakthara 
father entcr^ into negotiatioiis for cnlo of 
family property with one U in order to 
discharge certain debts due to money-len- 
ders upon mortgagee and a deed of sale for 
a consideration of lls. 13,000 was aidually 
drawn up in favour of U» when D intervened 
as pre-emptor and obtained a decree for * 
purchasing the property on payment of Bs. 
13,800. D acoordiugly paid tho amount and 
the property passed to him. The mort- 
gagees had been paid off pending the auit: 

^ Held— That the sale to J) could in no 
sense be regarded ns a sale to pay off the 
antecedent debt due \o the mortgagees. 

A contract for a loan which never was com- 
pleted to pay off a previous debt otherwise 
discharged is not an *' antecedent debt'* 
as defined in Sahii Ram Chandra vf. Bhup 
Singh, h. It. 44 I. A. 126 at p. 133: s. c I. 

L. H. 39 All. 4.37; 21 C. W. N. 698 (1917). 

Tho fact that one of the sons of the vendor 
liad attained majority so long before this 
kiuit to sot aside the sale bv his younger bro- 
thers that if brought by him, it would 
have lieen time-barred, did not affect tho 
undoubted rights of the riaintiffs to cue 
within the extended period of limitation 
to which their minority at the date when 
the oauHo of pet ion arose entitled them. 
JAWAHllt SINGH V. IJDAI PARKAdll 698 

Joint family property— E a itf- 

eneo of nuclsus of joint property necAtary 
to raise pr«sumpti.on of jointnou at to 
property in tho hands of any one member— 
Circumstances varying strength of presump- 
tion— Ancestral propurty in joint poesoeeion 
not sufficient to provide fund for acquiring 
property— Scpara;o property tubsoquontly 
acquired by individual member— Suit to re- 
cover tuch property— Presumption of joint- 
note, how far arises as to such separate 
property— Onus of proof.] It is necef«iiry 
to osiablisli llio cxislonco of a nucleus of 
joint family property before property in 
tho pome$sion of any. ono member con be 
presumed be joint family property. In 
'ordor to hold t hat property purchased in tho 
name of one of two brothers was the joint 
property of both, it is not enough to find 
that at the timo of the purchaao they were 
living tcgetlier. It has toqhe found further 
that they were Joint in mese and estate and 
that there was sufficient estate out of which 
it may bo presumed that the property woo 
aoquim. The onus of proof in a coco 
whore the property is said to be the joint 
properly of a joint family must dopciul 
upon the ciroamstaneea of each particular 
ease. W:hero tho family woa joint in mess 
and eetaie at the time of the acquisition and 
there was a nncleua of joint fund, however 
rnnall it may be, the onus ia undoubtedly 
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npoii a member of the family to prove that 
the property though purchased in his 
name was not a joint property. But when 
the only fact found was that the two bro- 
thers lived together, this circumetance 
alone did not throw any burden of proof 
on the Plaintiff, who claimed the property 
ag the bolf-acqnisition of cne of the bro- 
thers, more than is to be borne by him ea 
the Plaintiff in the case to prove that the 
property w^as purchased by tho brother 
through whom lie claimed. TRATLAETA- 
NATH CHAR v. CHINTAMONY DUTT 588 
Agarwalla Jains, law of adop- 
tion governing— Power of brothers to give 
in adoption— Adoption made in fact but not 
good in law— Conduct affirming fact of adop- 
tion, if eitopt from denying validity of 
adoption in law— Estoppel, law of, at affect- 
ing adoptions— Evidence Act (I of 1872), 
sec. 115.] The Agarwallas generally ac'bere 
to Jainism and repudiate the Brahmanical* 
doctrinhs relating tu oLseqiii.'il ceremonies, 
performance of shraddh, the offering 
of obiutiotis fur tliu solvation of the scul 
of the decoa.sed, nor do they lieliei’e that 
a eon, either hy birth or by adoption, con- 
fers spiritual iKUiofit on the father. An 
Agarwalla boy who has lost both his 
paronts cannot, accoi'diug Lo the admitted 
rule of Hindu law, be adopted, for he can- 
not be given in adoption by anybody but 
his lather, or if he be dead, by his iiiOthcr 
—not e%cn under authority delegated to 
him by the pai-ent. Where the facts were 
that aucli a boy was given to J in adop- 
tion by his brothers, the parents being 
both dead, and it was nlleg^ that 1C, a 
brother of J and a coparcener with J, 
bibughi the boy from his native village to 
J*s pl?.ce, liocaiiio a witness to the de^ of 
adoption, allowed nim to perform the cre- 
mation ceremony of J and at tho time of 
his marriage repre^nted him to bo the 
adopted son of J : Held— That there was 
no misrepresentation of fact by R. and 
R's heir was not cstopiiod frc<m denying 
the validity of the adoption in law. Gopee 
Lull T. Mussamat Sree Chundraolee Buhoo- 
jee, L. E. I. A. Sup. Vol. 131; 19 W. R. 12; 

11 B. L. R. 391 (1872), followed. Pre- 
cedents liooring on the question bf 
estoppel in relaliuii to adoption con- 
sidored and it w'as iminted out that 
in those cases the Courta considered 
in substance that a long course of lecogni- 
tion and ac-iuiescence by tho person making 
the adoption— the person best acquainted 
with the circumstances— gave riso to tho 
inference that the conditions relnting to 
the adoption were duly fulfilled, whilst in 
Rani Dnaram Kunwar v. Balwant Singh, 

L. R. 89 I. A. 142; s. c. 16 C. W. N. 675 
(1912), tho estoppel was considered puiyly 
personal. Oluwto.— Whether o status that 
rests on religious rules and religions eanc- 
tions and invhlves tho performance of relf- • 
gious duties can be Established by we*^ 
estoppel. Bringing forward exception^ to a 

4 
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decree never ui*sed before at the lieauiijf 
of the appeal upon notice wrved on the 
opponent shorllv before the heurin>; drpn'- 
cated. DHAMIAJ JOHARMAL v. SON! 
BAI 

Mithila School— Debt in- 
curred by heads cr branches of jcint 
family— Pious obligation of detcendents to 
pay.] Where the several iioads of tlu lour 
branches of a joint Hindu family Koveni- 
ed by the Alilhila School of law jointly in- 
currod a debt, a descendant of one of 
them not released from the pious obli- 
gati jn to pay ^^u^;h ilebt of his aiice-jtor, by 
reoson of liio debt having been jointly 
incurred with others, the authority of the 
VivadJi Chinlaiiiaiii in that behalf upplyiiiK 
onlv to debts incurred jointly with a s.iian- 
ger. SOUUIJNDKA MOHAN SINJIA v. 
HARl I'lfASAD SINllA .. 482 

Spiritual benefit, the test of in- 
heritance— Daugn ter ’s son’s ion, if hcir.| 

The jKiwer to confer sjiiritual Ix'iieht in 
the loiindution of the theory of inluiit- 
anio propound'..! in the DayiiblKiga and' a 
diwighicrs soil's buii who I 9 unable to con- 
fer any ..pi ritual beneiit is no heir. 

DAS Mf KlllilMl V. l*l«OHllA 8 C’UANDKA 
Mt'KHUhMf ... ... .-ia? 

Widow, decree against, If binds 

reversioners— Conditions necessary- Dispos- 
session of widow— Suit for recovery, limita- 
tion for— Limitation Act (IX of 1871), sac. 
1»-Ast XV of 1877, Art. 141.] A Hindu 
widow lias no jiower to sell or assign the 
estate »lio holds a> a limited owner except 
for necessity 9 j U 9 to bind her husband's 
rover 9 ioners after her death. HHit 9 he re- 
pre-jenta rlie estate in suits brought by her 
or against her for pos.se^.sioii of the e^tlltc 
or any iKirt of it, and she and the rever- 
donei's are cqu.'iliy bcuiid by any final 
decree which a <.'uu*'C mak?s in such a suit 
provided that the suit was funght out ac- 
cording to l.iw and was not collusive or 
fraudulent. When the suit wan nut col- 
lusive, it did not make any ciifTerence that 
in rcsi.Mting tlie suit she wun actuated by 
a purely personal and selfiHh object, if ^he 
in fact and in Jaw represented the cstiito 
tui u'ell as Jier own itUfrc.st as a Hindu 
widow. Kafama Natchier v. Tha Rajah of 
Shivagunga, » M. ]. A. m 0863) and oilier 
ca-oj referred to. W'here the widow niado 
over the esiute to n person whom she bad 
adopted ow, t** her hiislond in IHb: 
Hold— Thai aliliough the irloptieif was in 
law inva!iil. there could lic nu n-covery 
wifhout di-v)la«*ing the apparent adcpfioii 
by a suit wbkii under Ar<. lyg of Act IX 
of 1871 stood barred after tho expiry of 
12 yeirs from 18c!2. 1 . 6 ., in 1874, long Mom 
Art. 141 et 11 of Act XV of 1877 oumo 
fnto ff'roe.^iJIllblamba Chowdhriin r. Oak- 
fiinaUdOh.^^, X. « 13 I A. 31: o. c. T I. R. 

« 13 Cui: :;f44 nSSIp. foltowMl. VAlTmAH^^ 

10A Miri^fAB V. SRlR.tNGATfr ANNf 31.1 
Hlmlu widM, dobtf incuri^ 
by-*-Afn4Ufif iHNTowed Iri $nzH$ of noccciSty 
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—Effect on the traniaction— Onui of proof 
on porcon challenging tranaactioneto chow 
oxcoii— Nature and ccopo of enquiry to 
bo made by Couii.J In coses where it is 
shown tliat the mouey borrowed by a 
Hindu widow was more thau the necesbity 
justified tho Court should And whether the 
crixlitor know or could iiave known by 
means of cmiuinoa then available that tho 
money was in e.KCcS 9 of the necessity, and 
if the finding is in the allirnuitive then tho 
Cou*t should allow tlie reversioiier to re- 
dover tlie propmly on payment of the sum 
* roallv justified by the nece&sity. If on the 
other bund tho finding of the Court i» in the 
iiegMiiv?, the transact ion should be upheld 
in its entirety, riie onus is on the rever- 
sioner who challengeo the transaction to 
show that the sum which the widow bor- 
rowed fi r tl'.e necc« 8 ity which really existed 
w'lv*! in excess of the necessity and that 
there were moans available to the creditor 
for making an enquiry as to the actual 
amount needed by the lady or that tho 
amount mis excessive to his knowledge. It 
i^ impiiSMble t j draw a line as to the extent 
to which uii exue!-.M should be held not to 
vitiate the transaction. In tho absonco of 
fraud or collnsbn lietweeii the widoa* and 
the creditor, when the necessity for iho 
ksui esiublislicd, mere excess of the 
amount lent should not be held to vitiate 
the tninsaetion. When the excess is dis- 
propirt innately large that itself being evi- 
dence of colliiNoii the dbnrt should not 
uphold the tninsacHoii. Iii.cavses wli?ro tho 
Court finds that the neccssitv was inade- 
riuiite for the entire loan the rovernoner 
elmiiid be put to fermis. TARAPROSAD 
SA17 V. MADHU SUDAN GIR£ ... 204 

Adoption by Hindu widow. Sss 

Hindu Law. KdNDAPtLLl VIJAYAUAT- 
NAM V. MANDAl’AKA ... 193 

Gift to two persona- Intorocl of 

donoH,. whether joint— Siirvlvorship— Joint 
tenancy or tenancy In co.nmon— Death of 
Defendant during pendency of procotdjngc 
Doer JO passed without the legal reprceen- 
tativos being brought on tho record— Effect 
of such decree. I In a suit b.v a member of 
a Hindu family for recovery of possession 
of two jamas a rompttimiso woa arrived at 
and it wn«i stipulated In the solcnima that 
the Defendant would posses^ the properties 
during her lifp-tiino and after her death 
her two granddaughters would pet them. 
Sii)>!i(V|neiitly rent suits wo.ti brought by 
the landlord a^hinst the IMendaitt in the 
nfirp^uid Mill and ofter her death which 
took p!nc<^ when the mitfs were ponding 
decrees were passeil witlioiit bringing her 
leg.*! repn*setitaHvet on the leoord. In exe- 
eiitirti of these decree^ the properties were 
n>ld and imrc 1 insc*d by tho stmaifer who 
took pnssMmn through Osurt. One of 
the granddiiiightem then died and after 
her death the other granddaughter brought 
a suit for poasesiiton of tho entire pro- 
portion: Hold— That the rent decrees were 
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TH)id and iiifructuous as having been passed 
against a dead ponson but iho Plaintiff ms 
entitled io recover possesion of eight annas 
share only of the propertUis inasniucli as 
the two sisters took not ns joint tciiuiitH 
but as tenants in coinnrcii. The principle 
of Joint tenancy is unknown to Hindu law 
ea^cept in the ('ase of coparcenary Ijetween 
the members of an undivided Mitnkshura 
ftimily. QOITR CHANDRl DAS v. SIJ- 
DASHINf DASl ... 99 

Religious endowment— Pamlly ^ 

idol, if capaoie oi disposal ot property— 
Legal posiiion of founoer and his heirs 
When ho separate Uhepait appointed— F cun* 
der's heir, whether can determine the loca- 
tion ot the Thakur— Power to remove— Divi- 
, Sion of worship into turns— Uontsst bet- 
ween co-Shebaiis regarding worship— Tha- 
kur CO be rtpressnted by independent next 
triend appointed by court— Members ai 
family entitled to worship but not SbebaKs 
•hould be made parties— Scheme of worship 
to be framed on hearing all interested 
parties and guardian of Thakur. j a Hindu 
idol is a jurietiu entity and has a jurioical 
atiitue with the power of Miing and being 
sued. The pci sou who lia^ the deity in 
hie charge is in law its manager with 
all the powers which would, in such cir- 
cum.staiict*N, on analogy, be given to the 
manager of the estate of an infant lieir. 
Tilt) iierson founding a deity oiid becoming 
respond Ifle for the duties of the manager 
of tlio idol is da facto Shebait. This lehpon- 
oibiiity is maintained either by the per- 
uonol perforniiuire of the ndigious rit^ or. 
us in tho cose of Sudi*as by the employment 
of a llrulimin priest to do so on hts U’half. 
The founder, at any time before his death, 
or hia successor likewise, may confer tho 
office of Shebait on another. Family idols 
are not mciw moveable cliaitel^ and their 
deetruotioii. degradation or injury are not 
within the power of the founder or other 
onatodiuA for the time being. Where the 
Amndcr of the idol continuod till his death 
to bo the de facto Slielmit. his heir idood 
vested with tno custody of. and managimionr 
of tho tnist for, the fatnily idol which Ix^ 
longed to the founder. W here tlio founder’a 
heir convoyed and dedicnti\| to his family 
idol certain premises for its location and 
directed that tho idol was nn no account to 
bo removiHl therefrom except upon dcKlica- 
tiem to it of another Thoktirbart of the aninc 
or of Fargor value, and tho offcc' of fUiebait 
liaving devolved by inheritance on several 
povroos. there was a division of the woiwhip 
into polas or turna. and the ciuestioii was 
whetlwr Clio of them during his turn of 
worship was eiiUtled to tako the Tliuknr 
to hia own re«>idsiiro for such purpiise: 
Htld— That, if in the courso of a prbper and 
unassailable administration of the worship 
nf the idol by tlie Shebait, it be tiimglit 
that a family idol .nhoutd ehangi> its locn- 
tion. the will of tho idol itself, expressed 
through its gnardiiin, must he gl^eii effect 
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to. A fortiori it is open lo an idol acting 
through its guardian, the Shebait, to con- 
duct its worship in its own way at it;? own 
place, alwayp. on the assumption that the 
acts of the Shebait c\prcs?iiiig its will are 
not inooJiMistoiit with the reverent and 
proper conduct of its worship by those mcm- 
Ijers of the family who render forvico and 
pay homago to it. The quest ibu luuing 

arisen in a suit between contesting co-t^he- 
baits, tlic Judicial Committee held that 
the ifkl should bo represented in tho suit 
by a diftiuteivstcfl next friend appointed by 
(.*ouTt, .and that iho female memtera 
of tho family who are entitled to 
participate in tho worship without 
obstruction or inronveiiienr*o should also 
1)0 joined, and a seherae fianied for the 
regulation of the a*ors1iip of the idol. PllA- 
MATHA NATH MITIXICK v. PRADYVM- 
\A KLAI AR MULLICK ... 25 

Sliebnit's right of worship of 

family deity, alienation to another mo'iiber 
ot taniiiy, if legal in the absence of custom 
— Bonent to idol,*’ if justifies alienation 
— Consensus ’* of parsons interroted, if 
justifies alienation— Benefit,*’ what is.j 
itiorc. IS a ilistinotioii between a shebait's 
ubligiitUiii to jierp'rm the spiritual duties 
of his. office and his obligation to manage tho 
letiiiMiralities of the idol. A fhebsiti 
piiuoariiy and mainly is a sacred office and 
because in certain circum<ran?es a shobiit 
may bo entitled to alienate the tenipc.rali.- 
tios of the deity, it dco!!i not follow that in 
similar or any eiiviiiiistnrtcf's he is entitled 
to transfer the spii'itiial diiticgi and pri- 
vilogo.s which appertain to his office. In 
tho nature of things, there can bo no 
tieceasily for a voluntary transfer of the 
Hpirituiii duties of a shebait, and tho doc- 
trine that a shebait at his own will and 
pleasure is at liberty to alter the line of 
sffiobaits on the ground (hat to do so would 
lie for tho lienelit of the deity offends 
against the common law of India and ie in 
ouiiflict with tho uniform rulings of the 
Judicial Coinmitlco of the Privy Omneil. 
Muncharam v. Premshunker, I. L. R. 6 
Horn. 2:18 (1882), Nirad Mohini Dasi v. Sha- 
vadat Pal Dewasin, 1. L. 1!. 36 OH. 975: 
s. c. 13 W. N. lOfri (19C9) and dictum of 
Mitra, J., in Rajeswar Mullick v. Gopeswar 
Mullick, I. L. U. 35 Oil. 22G: 8. c. 12 C. W. 

N. 323 (V.M17>. diasented from. Vidyapurna 
Tirtha Swam! v. Vidyanidhi Tirtha Swami, 

T. L. R. 27 Mad. 435 roferroil to. 

Quicre.— Whether the consensus of all the 
persons intorcstod in the worship would 
justify n transfer of tho spiritual rights 
and duties of the office of a shebait. Raja 
Vurma Valia v. Ravi Vurmah Mutha, U 
R. 4 T. A. 5*1. 71 (1876). Khetter Chunder 
Ghaca y. Haridas Bandbpadhya, 1. L. R. 17 
Cal. 557 (18d9>, Promotha Nath v. Pradyum- 
na Kumar, T. L. R. 52 Oil. 599: s. e. Bd C. 

W. N. 25 (P. C.> (1925) end Sathurama 
Swtmi V. Meruswamy, I. L. R. 41 Mad. 

296 flffW), referred to. The nature of tho 
••bonefit" which would jnstify alieiialloii 
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of the corpus of endowed propel ty l#y the 
fhebtit considered. Prosunno Kumari 
Oabya v. Golab Chand, L. £. 2 ]. A. 145. 

150 (1875), Konwar Doorganath Roy v. Ram 
Chunder San, h. il. i 1. A. 53: a* c. 1. L. K. i 
Cal. W (18;6), abhiram Goswamy v. SHya- 
ma Charan Nundy, I. L. U. 86 Cal. 1003: s. 
c. 14 C. W. N. 1 il*. C.) (1903), Palaniappa 
Chatty V. S/'aamath Davasikamony Pandara 
Sannadhi, L. U. 4l 1. A. 147: a. c. 1. L K. 

40 Mad. 7(n); 21 C. AV. N. 729 (1917), Nalla- 
yappa Pillian’s caw. I. L. K. 27 Mad. 44>5. 

473 (1903), Bhugwandat Naik v. Mahadao 
Prasad, 1. L. B. 45 All. 390, 394 (I923i and 
Shankar Sahai v. Beehu Ram, I. L. B. 47 
All. 381 (1!)25>. rcfrrrrd to. NAQF.NDBA 
NATH IMLIT v. KOBINDRA NAKAIN 
DEB ... ... ... ... 389 


INAM GBAxNT JiLLLS. Rula No. V-Contii- 
tion specified in ruias, if may ba varied— 
Oacrae declaring Plaintiffs’ snare in pro- 
party and awarding share, if res judicata 
in subsequent partition suit, whan parti- 
tion might have been refused in previoua 
suit— Civil Procedure. Coda (Act V ef 1908), 
a. 11.J The liuim riile^ lay down the con- 
ditions v.’hich are usually to accompany 
iUi Inam giant, but they contain nothing 
to pieveiit (ioiirrmneiii from altering or 
modifying any of the conditions in the 
caro of any particular grant. AVIiere such 
ii grant, expressly made heritable to male 
descendants of tbe grantee to the exclusion 
of all females, was, in a sBiit by certain 
femalo do^ceiidauts, against the certificate- 
holder tor a share of the pmtits, errone- 
ously dechm>d to belfong in part to the 
Plaintiffs and they acre given a decree 
fur the share of profits claimed: Held — 
That as thore were grounds on which a 
decree for partition, if claimed, might have 
been refused to the Plaintiffs in that suit, 
and such a claim was not raised oi de- 
cided, a claim by the «ame Plaiotiffs for 
a partition of the property in a subsequent 
suit wa .4 not res judicata and should Ije re- 
fused. but the previous decree being bind- 
ing upon the parties, the certiAcate-liolder 
was til hold the property subject to the 
obligation to pay to the Plaintiffs the share 
of the proAts declared by the decree. 
MIR SUBfl4N A LI v. IMAMI Bl ^OUM 
INCOME-TAX— F isheriet within parmunantly 
tattled eitatas— Profits from ffshariat as- 
tassad at time of sattlomant, if liable to 
income-tax- Income Tax Act (XI of 1922), 
•ae. B-« Other sourcet” in sac. 9, if in- 
cludaa income from fisheries— Bengal Per- 
manent Settlement Regulation (I of 1793), 
Arts, III, IV and VI. 1 Wliero inciime 
from fisherim lying within an estate wao 
ineinded in the assets up in which land re- 
waa ■noseseed under the Permanent 
SeWenmnlJBenuiation <1 of 1798), incomes 
iroap spr>liJ|ehdllM are not further liable to 
oaaearw rt under the Inoomo Tax Act. 

ittiottffm to fake away the right 
opnlerred^ by the Regulation on fieraoni 
fieiltitg lond rerenne eaiuiot bo gatliored 
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INCOME TAX- concld. 

from the use of the general wpras "other 
sources'^ in the last item of headl of in- 
come, profits and game, mode charge- 
able to income-tax by sec. 6 of the Income 
Tux Act. KINO-LMPEUOR v. INDU 

BUUSAN SARKAK ... ... ... 634 

INCOME TAX ACT (XI of 1922), si. 91, 86 

—Question of law in *review proceeding-*^ 
Refusal by Commissioner to atato rasa be- 
cauie application was time-barred— AppI tear 
tion for review diivoiseed without stating 
case-High Court, power of, under s. 88 of 
• Income Tax Act and under sec. 45 of 
Specific Relief Act to order Commiseicner 
to stale case and ^efer it to High Court 
—Specific Relief Act (I of 1877). see. 4S.j 
The High Court cannot under sec. 66 
(3) of the Income Tax Act require the 
Cbmmissiouor to state a case where the 
application to the Commisiioner wag ro- 
fiisiMl Ijcc.'iuso it was time-barred. The 
High Court has no powop under tlie sec- 
tion to onler the CommMoner to state a 
cose when a question of law arises before 
the CoMiiiissioiicr in a review proceeding 
under sec. 33. But (semble) the High 
Court may |>o$sihiy pa-is an Prder 

in a properly const it|itud npplicatiVin 
under sec. 45 of the specific Kelh*f Act. 
Alcock, Ashdown A Co. v. Chief Revenue 
Authority of Bombay, L. R. 50 I. A. 227: 
e. c. I. L. K. 47 Bom. 742 ; 28 C. W. N. 762 
(192.U. referred to KUMAR 8ARAT KU- 
MAR ROY V. THE COMMISSIONER OP 
INCOME TAX, BENGAL ... 831 

INFANT— Suit ccmmeiiced by next friend not 
for the Ijenefit of the infant— CenrUs 
jiiiisfilction to dismiss suit. See Suit. 
CHANDK.V SEKIIAR MIULICK v. UO- 
NKSH CIIANDBA I)K ... 327 

INJUNCTION, temporary, ground! on 
whicn may bs granted— Civil Procedure 
Cede (Act V of 1908), e. 94, Or. 89, r. 1- 
Tomporary injunction restraining Defen- 
dants from interfering with Plaintiffs' pet- 
session, if may be granted, on the ground 
of apprehended interference with eollcetlon 
of rent and breach of the peace— Juriedic- 
tion.j Where it wiih nlK'god in the pkiint 
that Olio of the three I'laiiiiiffs was in imio* 
sessioii :iiid in the proyera for relief, the 
J^lai miffs avked for de«'larati(m of title and 
conseqiiontial reliefs and also for an in- 
junction to restrain the Defendants from 
interfering with the posejsHion of Tlain^ 
tiff No. 1 till I ho decision of til's miit and 
an application by the Plaintiffs for a tom- 
liorary injunction to rcstnun the Defend* 
ants from iulerfering with tbe I'laiiitiff 
No. Tfl psmesston. ufum the allegation 
that unless the injunction was granted 
there would Ini intor(erem*e with Plain- 
tiffs* co]!(«tioji of rents and there might 
be an appmlioiision ol ii breach of the 
peace, was granted by the trial Court! 
Hald— Tliat whateyer other reiuediciU 
the Plaintiffs might bava In tbe matter, 
there wae no case for tbe imne of a tem- 
porary injunction cither under Or. 89 or 
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INJUNCTIOK-Mticld. 

under ^ec. i)4 of the Civil Procedure Code 
and Aie order pasecd without jurisdic- 
tion. SACIIINDRA LAL MITTEH v. 

PANCllANON MITTBK 2U 

INSOLVKNCV— Infiolvent not producing^ bocks 
before the Official Autones on the ground 
that they are not in hit poisesslon— hcfusal 
• * by the Registrar in Insolvency to past 
protection order— When does the Court 

Interfere . with such discretion of the Re* 
glstrar.l When* tlie books of a joint family 
business were in posnession of a Keceiver 
appfiintcd in n partition suit between the 
meiubore, ono of whom had been adjudi- 
cated an insDlvoiit, and the Registrar in 
insolyeiicr refused to pass prote^ion order 
in favour of the insolvent on the ground 
that I he insolvent had not yet pi^uced 
the books bi'foro the Official Assignee: 
Held— That inspito of see. 36 of the 
Insolvency Act, whiv.h may be aviiilod of 
by the Official Assignee or n creditor for 
tlie production uf tiie liooks, the Conit 
would not iiiterfera with the discretioii of 
the Registnr unless it was convince that 
the insolvent had taken all possible etepa 
fur the production or* the books before the 
Offict.il Assign.^. JN TUE MATTER OE 
GOPAL DASS AlIhOUA ...112 

INSOLVENCY \i.T. PRESIDENCY TOWNS 
(III of 1909), $. 1S-R. 74 of the Calcutta 
Insolvency Rules, 1910— Order of adjudica- 
tion, whether discretionary— Account boeki 
of the debtor, if to be depcsited with the 
Official Assignee before the adjudication 
order— “ May ” in sec. 15, if mandatory.] 
When the conditions laid down in the pre- 
fddeiicy Towns Insolvency Act, UK®, arc 
satisfied, a delitor uiion his own pAition is 
entitled to an order of adjudication ns a 
matter of couF'O. It is not the Mettled 
practice to hand over the account books of 
a debtor tg the Official As>ignee before the 
adjudjoution order is made. Such prnclice 
ia not sanctioned by the rulcR. ' Chhatrapat 
Singh Dugar v. Kharag Singh Lachmiram, 

L. R. 41 1 A. 11: n. r. T. L. R. 41 Cal. 

JE8A: 21 0. W. N. 497 (1916:. followed. Sat 
Naraln v. Bahari Lai, L. R. 52 I. A. 22: a. c. 

29 C. W N. 797 (1921). referred to. Re Bhu* 
ramull Banka, No. 99 of 1919. dated the IGth 
May 1919: ITnreported and Re Joseph Perry, 

Ko. 32 of 1919. dated tho 28th Mar 1919: 
TTereportnd. disliiiguished. RE GO'PAL- 
DAS AVRORA 173 

s. 91 (5), application under— At whose ins^ 
tanea— Insol veney Rulos— Non-complianco 
with thi proeedura laid down by— Efffoct of.] 

An imlicatinn under sec. 36 (S) of the 
Pnoldoncy Towns Insolvency Act can bo 
ontortninM by the Court only r.t the in- 
ataiieo of tho Official Aiwignoc and of no 
body else. Thorefore whero an order was 
made under that eection on the applies*, 
tion of a creditor: Held-*-.Such an order 
was made withoot Jurisdiction. It was not 
a ease of mero irrogulnrity which may lio 
aprsd iindor seo. 119 of the Art. Oonssgueut- 


INSOLVENCY .^CIVPHESY. TOWN&-concld. 
ly an order fer commitment to jail for non- 
compliance with such an order must be set 
aside. KITAR.IM KHEMKA v. IIARIBVX 
FATEHPURIA 914 

u. 96, 55 and Sch, II, r. 18-Valldity of a 
mortgage by an insolvent within two years 
of his insolvency— Application under Rule 
by mortgagee— Creditor, if may oppose— Stay 
of proceeuipg under Rulo, when Official 
AccignM has started proceedina under uc. 

98— Objection under sec. 55, if may be con- 
lidarad in enquiry under r. 18. ] Qua re.— 
Whether the Official Assignee alone is en- 
titled to (oppose a mortgagee's application 
under r. 18 of .Sch. II of the Presidency 
Towns .Insolvency Act, so that a creditor 
of the insolvent would Imve no locus standi 
to contest the application. Held— That 
the propo,; order in this case, where the 
Official Assignee had ah'd.ady withdrawn hie 
consent to the holding of on inquiry urder 
the Rule and had started pit>?eedinga under 
sec. 36, was to stay the inquiry under r. 

18 BO as to give the Official Assignee iiii 
opportunity, if so advised, to take piococid- 
ings under sec. 55. IIA‘.1K£ TAJlB ALI v. 
PUBNA CHANDRA PAL ... 898 

tec. 39 tj), insolvent, it guilty of fraud 
under— junsaiction of Court to make an 
order of conditional discharge.} one B 

was adjudicated an insolvent under the 
Presidenty Towns Insolvency Act (111 of 
1969). I'rior to his iii*Dlvency he trunsfer- 
r^ cortuitt goods of Ins to one M. 
The Uaiisler wa^ set aside on the ground 
that it Wtis made a ith a view to use it as 
a shield against his credilcrs: Held— That 
the case c*uiue within sec. 99, sub-sec. (2j, cl. 

(i) of the Presidency Towns likiolveiicy 
Act, 1909, and the insolvent was guilty of 
fraud within the meaning of tho sub- 
section. Held further— That the jurisdiction 
of tho C.burt to discharge the insolvent 
W'as limited by sec. 39, so that it could 
make only one of the orders contGii*pluted 
by els. (a), (b), (c) or (d) of sec. 89. Hub- 
sec. (1). G. C. MOSE.S v. A. C. OAKE- 
SHtJTT 518 


ss. 7, 27, 96— Evidence of Insolvent taken 
under sec. 27, admiulbility of, against 
othars— Beuami transaction— Onus— Practice 
under sac. 36.] The evidence taken in the 
public examin.'ition of an insolvent cannot 
be used as against a third party to prove 
or disprove .a title. Madhoram Ragliumull 
V. Official Assignee, 27 C. W. N. 611 (1923), 
oonaidered. Proper uso of powers under sec. 

7 of the Presidenev Towns Insolvency Act 
and of statements of persons examined 
under sec. 86, els. (4) and (S), indicated by 
Bankiit, J. JKANENDRA BALA DEBI v. 
THB OFFICIAL ASSIGNEE ... 346 

insolvency ACT. PROVINCIAL (V of 1920), 
sae. 91— Ad interim protection erdor, refusal 
to grant, pending the hearing of a petition 
for Insolvency— High Court, if may revise 
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TNSOLVKXCV AC1\ I’UOVliNClAIx-Concld. 
order— Civ'fl Procedure Code (Act V of 190S)| 
cec. 115. J The Provincial Jnsolvenc:^ Act 
has made no provision for aii ad Interim pro- 
tej^on ponding tho heuring of a petition 
fw insMlvonry. Per Poge, J.— Ucfesal to 
grant an ad interim protecition in tho exer- 
cise of the Court *!? inherent powers, if it 
has such powers, does not bring the order 
in question within the ambit of set*. 115, 

C. P. C. Per Cuming, J. (Page, J., reser- 
Ting bis opinion) — ^The act has specifically 
laid down that protection oannot be granted 
in such a rase. JFWKAJ KHARl^VAL- 
LA V. LALB0AI KALY.ANBHAI A CO. 834 
INTEREST, post litem, discretion of Ctewrt 
as to under sec.* 34, C. I*. C. SOITRENDRA 
MOHAN SINHA v. IIARI PRASAD SINHA 482 
JUDGMENT, what If, within cl. 15, Letterc 
Patent— Order setting aside an ox purte 
decree and attachment thereunder, it ap- 
pdalable.J Fu execution of an ex parte 
decree in a Miit under Or. 37, C., 

certain piioperMes were attached. Spbse- 
qiiontly the jeevoo niij altachiiient wei*e set 
aside on the ground that the summons had 
not lx*en duly serveiU Held— Tluit the order 
was not a ''judgment^' within the meaning 
of .jl. I.*! of the I^etters Patent oni wns not 
upnealfibte. The Justice cf the Petes for 
Calcutta V. Tha Oriental Gas Co., g B. 1^. 

R. 433 (1872), iHilied on. Maharaj Kiihora 
V. Kiranihoshi, I. L K. 19 Chi. GIG (1021), 
referred to. Par Sanderson, C. J.— It was 
not a judgment because it left the iiiMits 
of the questions netwren tho parties undeci- 
ded. The setting aside of the attaclimont 
which was merely consequential upon the 
getting aside of tho dexTOo did not make 
the <wdrr appealable. Per Buckland, J.— 

An order to b»^ a ‘^judgment” within cl. 15 
must bo one affecting the merits of the di!«- 
pute between tho parties deciding acme 
right or liability. An order setting aside 
an att.*ichmcnt cons^equential on the sot- 
ting aside of the decree under whii'h the 
attachrooui wa^ made, thouga it affects seme 
right between tiie parties, does not make 
tbe «frd^ applhlable. BALDEODA.S LO- 
HEA V. SrrUBCHTJRNDAS GOENKA ... 104 
LAND ACQTJFSITION ACT FI Of 18S4), s. 54, 
as amended— Valuation, question of, Judg- 
ment of reversal on— Privy Council, appeal 
to— Practice— No interference except on 
question of law or principle.] Upon a qnea- 
Hon of valuation, whore the opinions of 
competent Ckiurla in India differ (and a 
fortiori where they concur), it is not the 
practice of tho Board to interfero as an 
Appellaio trlbnnnl unless there apiienrs to 
be error in low (inclnding error in appre- 
ciating or applying the rales of evidence or 
the Jndiciid methods of weighing evidence) or 
mieoaniage of jnstice. Where no error in 
principle or law was foand in the metliod 
adopted by tho High Court in arriving at . 

— ination of land which’ had been com-" 

4ijP acoiii^pilC the IMvy Cboncil re- 
pd^intiD the qtsestien of valhatlon 
n in an appeal preferred to it tinder 



LAND ACgL LSmON AOV-cmtM. ^ 

feoc. o4 of Act I of 1894, ae ainefi 
NUWKOjl ifUSTGMJI v. GOVERN] 

01;' JiOkfBAY gaa 

landlord and TENANT- ejeetment-rUnilfc 
of, at marfatdar— Marfatwari'jrNlk. / 
raealpts, grant of, If amountg to reodgnltMMl 
of tenancy— Title at tenant acqulnd bV 
criptien— EabiiFiyat, const motion of->-hari« ' 
tability.J It i|^ not always a fact tllH. 
where ix^rit receipts are granted with 
w'ord “marfatdar** it is couolusivo thil 
theie was no recognition by the landtovd 
.of the person who pa.vs the ront as a tenaiit 
but the CovLTt should determine in each oaeb 
whether on a consideration of all the laitb 
a Jegal inference can be drawn that thdrg 
iias been a recognition tbd 

relationship of landlord and tenant bet* 
ween the partios. Where a tenant died ip 
19G2 uud rent was paid by his heirs who 
had no lioritgble interest fiom that date 
up till 1918, and rent loceipts were given to 
them ns marfutdari: Held— That in the 
circniitsbinces of the case a legal inference 
could be drawn that the landlord who was 
entitled to take khas possession on tho diath 
ot the tenant not having done so but 
having allow^ the heirs to remain in poa- 
wssiori and leccived rent from them, his 
coudu(;t amouiiteri to recognition <f them 
as tenants. Prabhabati Dasi r. Taibatuti- 
natta Choiidhurani, 17 C. W, N. 1038 ( 1913 ). 
referred to. Th:it the iieim of the tenant 
also acquiitd the right to remaip on the 
land us tenants l>y prescription. Where 
111 a kabuhyat the other clauses werq not 
incomi/atible with the construction tlut a 
moie gig^nt for life was inteiuled but there 
uas a cJnuso that wo aa well as our heirs 
luid foprewiitatifes hliaJl be bound and 
linblo in the _snmo nuiiiiicr as we me, by all 

111 */ *! 4 *^ ,nl'® this kabu- 

l^at. Held—riiat the interest confer- 
red on the le.^seo was Fieritable. KADA- 

for dwelling-house, held for generatlens at 
*"JP**® of abnormal nice In 
yalua— Inferance of parmanency. If lagal.l 
In a suit for ejectment of a tenant affen 
notice to quit, the facts found wero thak 
there wi|s no lease creating tlie tananci:, 
tJuit It had come down to the Defendant 
by a series of successions, that the rent had 
not liecn changed for at loMt 65 yearn, that* 
the land wng let out for dwelling tiuroofed 
and waa situated within the Howrah Miiid^ 
cipnlity find that the rent had renudnad 
unchanged though the value of the land hod 
wreaeod abnormally: Hald—That the* 
Oeurt wue right in its oottcluNon thbt 
the tenancy was a pennanont tetnaaer. 

SM. 

IajKHTA dasi ,.;’793 


{•rd to on olmmidiMMM Vl 
(nt—Ttonota' of non>tramtcraMo lioWih| 
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LANDLOliD AND TENANl^concld. 

i^Ht mfikifig ov«r poiiMtIoQ to transforoo- 
IMnptiry inforcnet •• to abandORmfnt] 

Foy a landlord neeking to re-enter it is not 
HOCOSBary to prove ae a fact that the faokl- 
, 1^ !ia8 been abandoned but it io a direct 
imienoe from tlie fact that the entire 
holding vne sold and possession given to 
the pnruhasoT. PKOSONNa KUMAR DE 
V. ANANPA t HANDRA DHATTACHA1^ 
JJSR ... ... ... 231 

Bleach of cove- 
nant during subsistence of original lease— 
Waiver of such breach by <tcoeiptc.t*ce of 
rant. 8io Cabmtta Rent Act. OFFIGIAI. 
TRUSTEE OF BENGAL v. W. G. BOW- 
DEN ... 199 

LEGAL FRACriTCONERS ACT (XVIII of 
I97l>i SI. 12f 13» 14, procosdifigs undor, if 
Mhs^ wlisn allogatfon on which action 
tttnii amounts to ehargo of oommiision of 
a spacille criminal offonco.] Where the al- 
legation Against the person^ against whom 
proceeding^ under the Legal F^iilioners 
Act wore taken amounted to a charge of 
aiding and abetting or conspiring to com- 
mit n crimin'il offence, vis., causing evi- 
dence to disiappenr for the purpjso of 
screening an offender: Held— ‘That tho 
oomet procedure to be fbllowed woe that 
proeeedtngia under the L^al Fraotitioners 
Aotahoold not be tnhon but that If it mas 
thought necessary to tako action it should 
be by way of a criminal prosecution. In 
this view tho High Court diesharged the 
Referwnce. IN THE MATTER OP BAIEN- 
DRA KUMAR DUTl'A ... 186 

LETTER.S PATENT, cl. 15—Order giving leave 
to defend on furnishing security in default 
decree against the Defendant, if a fhdginent. 

See under Rules of the High Court. CHA- 
TTO LAL MISSER v. THE MARWAKT 

COMMERCIAL HANK LD 298 

■ : cL 15- Judgment, what is, 

See Judgment. BALDEODAS LOHEA v. 
SHUBCUURNDAS GOENKA ... 104 

— . . BOMBAY, cl. (15}-i*Jdg- 

ment, meaning of.] The term ** judgment" 

In the Utters Patent of the High Cburt 
niMne, in civil cases, a dt^ree and not a 
judgment in the ordinary sense. 8EVAK 
JERANCHOD BHOGIIiAL v. THE DA- 
tore TEMPLE COMMinm ... ...459 

LIHITAJION- Title by adverse poiieiiion for 
wsf tiselve years— Usufructuary nwrt- 
gige^ peeiiMien of-Usufruetuary mort- 
gngat. ^ MU rataln paiseisien after pay- 
nmt ef Hie mertgaae money in full be- 
fore the expiry ef tim ptrled,] Tlie suit 
x?** morteagod to one R^o in 
m tUtt to Khelaram in 1888 by way 
"WrtffMO io retain pon- 

Mtr ntim in uw wUb bonght it in 
IMI1IU7 IMl, pntt XlulMun tin entii« 
«wy.^P»iW fwmd 4 m to Urn up to 
iJtf* V® fntt»d Into ittMiMlnn 
• *** ^ 1 . ■*P®***V‘** dtop om n e d the 

in ItacMnlwr in7 and 
^ fMm the tfuw- 

•nee* of Bnoke win hud in IWl bought 


UMlTATlON-ooneld. ^ 

nnd« hie own mortgage decree^ to which 
Khstoum wn, no party. At tho time of 
iiooke s pun^htise and theraafter the land 
was m Khe]arom'.s poseesslan. Rocke 
never obtained possession: Held— Thai 
th^espondciits acquired title to the dis- 
puted land by adverse possession fium Feb- 
ruary 1901 till ^spossessed by the Appel- 
ihnte in DecemWr 1917. The uMfrnctuary 
mortgage terminated in 3901 when the 
mrteugee Khelaram wag puid off in full. 
Khelaram Ixad no right id retain possessioit 
Muce February IMI when the usufruf^luary 
Bmrtgye wag r^eeined upon payment in 
iwil^ of the mortgage money; adverse pos- 
semon as against KheJarum, RIooko and 
hie transferees began in February !901 
and not from April 1903. Ram Margin 

(1904), Jwtinguished. Par Mukerji. J.-A 
^pei>book opnUimng translations of the 
Aj^lonU documents of title relied upon 
^ them was not itself eecondary evid^e 
of thoir rontents. but if a proper case were 
made out for the reception of such evi- 
dem» tbefn m conjuiictian with tbo »- 
qttuite oral crMeuce it wqnld pdare tho 
wud coufonta. Cbrrect pmetico in duliiic 
wth »'hett tendered, itidirm 

^ *• DAKfUUKKtS- 

"" .y. . ®f endowment by a 

Hindu— Ttodicatiun of property to deitv 
appointment of trn«lees to mnnaiw- 
Inmertie., if tested in trustee, 

a3£ir'?:r!!2''a,''p2c„.i- 

BANAOTAWir™"’'’"'-"' '• 

ex of JJ«). .rs-Apreii 

II... •. <«. IM-At- 

avffijr:si!!.£S5ijx!a 

•ion with pwMn In whow favour nriur 

tor the purpom of limitation, poe. 
■^cii during the period during which a 
dfaqiutcd property i, kept under nttach- 

I?*C ?« to I *" rt**' *”■ Cr- 

»iJ»’ fM M -*5* poroession of tho party 
Whom the Magutrate a, a result oT tho 
p ro c ^ lng hu rily derlaros to be enUtled. to 

>*Jp§nrthe“dato 

fflSf {So®®'""' r: 

1 . It-Ordw ro- 


to admit apoeal V being out of 

Vmm' Art (IX of 

•Ml. a. It— Timo rogNlTMl for prtoarina 
rtW of dto*^ If 7 hO'dodurtMrtiS! 
rtMint airt folios oiippliad tulllclant for 
enwf of dacTM oRlir but not for. hath 
jndipnint and doeiM.l An order di*pw- 
mg of an appoal ir. the following terms.— 
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LIMITATIOX ACT- contd. 

** Tbe appeal boiuff tiuie-IxiiTed is iiot ad- 
mitted'^ amounts to a diamissal of tlie ap- 
peal and 1 .S a deci*eo. Where the judgment 
of the Muiisif was pronounced on the Glh 
October u>id the sume day the Appellant ui)- 
plied fbr a copy of the judgment and decree 
and put in a certain number of folios and 
stomps by guess, wliicii were suffioiont tor 
the copy of the doc^ree only, and on the 8th 
October tho actual numlier of stamps and 
folios required was notified and the Court 
was closed after tlie 8th October and re- 
opened on the 12th Novepibor and the re- 
maining number of stamps and tblios were 
filed on the 14th November and the copy of 
the decree was ready for delivery on the 
Ititli November, and the appeal was filed 
before the District Judge on the 19th Nov- 
ember: Held— That the Appellant was en- 
titled to deduct tho periorl from the 6th 
October to the 16th November under sec. 

12 of tbe Limitation Act. That assHpiing 
that the actual number of folios for the 
copy of tho judgment was not filed in pio- 
per time, tliat did not debar the Appellant 
from deducting the period required for the 
proparhiicn of a eopy of tho decree for 
which the requisite number of folios had 
beon filed. When an application lor ex- 
tension of tho iieriod of time iSor present- 
ing an appeal is made under sec. 5 of the 
Limitation Act, it is desirable that the 
lower ApiielLite Court shoujd record its 
opinion as regards that application, even 
when it is reje*jted. ADARPKIA CllOU- 
DliRANl V. RAMPRATAl' AGAR WALLA 926 


^ s, 19— Acknowledgment, when 

to be made— What it should be— Doctrine of 
English law- Difference between the Indian 
and English law.J Per Greaves, J.— Other 
requirements being complied with, under aec. 
19 of the Limitation Act, it is sufficient to 
take a case out of the statute if there is aii 
ackiiowledgmout of the liability, even if that 
acknowlodgnicnt is not ncce&Lttrily made 
to tho riainlilf or to some body through 
whom he clnims. Mylapere v. Yeo-Kay, L. 
R. 1J 1. A. 168: 8. c. I. L. R. 14 Col. 601 
(1887), considered. Moniram Seth >. Seth 
Rup Chand, T. L. R. 33 Cnl. 1617: s. c. 10 0. 
W. N. 871 (P. C.) (1900), Sukhamoni r. Ifhan 
Chunder, 2 C. W. N. 462 (P. C.) (1898), Ma- 
Jumdar Hlralal Itthhalal v. Desai Narii- 
lal Chjiturbhuidas, 17 O. W. N. 573 (P. C.) 
(1913) and Guru Charan Saha ▼. Surendra 
Kriito Roy, 19 C. W. N. 263 (1913) leferrcd 
to Per Baukin, J.- See. 19 of the Limi- 
tkition Act is free from tlio docirino of 
Ubgliah biw ivliich puts tho value of ati 
aoknowiodgmoiit upon its being the 
equivalent of a new promise tb poy. All 
that 18 reciuire4 under that section is that 
there must not be any d:mbt about the 
identity icf ^he debt. On«?e it is clear that 
this l^fendont admits that he owes the 
and it blear what debt he baa 
adiqimdv if is no nnswer to say that the 
,|khii4ff1ocl|^ionf is not made to the Plain- 
^ through whom tho 


LIMITATION ACT- contd. 

PlaiutitI claims. SHAMSUD ALl v 
MIRIAM ELIAS f’ ..988 

- , Art. llA— Limitation for 

HU it by auction-pui'ohascr under r. 163, Civil 
J>ro(*eaur .3 Code. See Cndor Civil Proee- 
dare Code. AMBICA CHARAN BAKTA v. 
RAM PKOSAD CHATTERJEE ... ... 1,63 

. Art. 47— S'lit for reco- 
very of poiteision by party against whom 
order has been made under see. 14S| 
Criminal Procedure Code (Act V of 
1898)— Section, how far applicabh whoro 
portion of Magistrate’s order legal and 
portion illegal— Art. 120 scope and appli- 
cability of— Civil Procedure Code (Act V 
of 1908), Or. 2, r. 2, scope and applicability 
of— Exhaustion cf reliefs in respect of one 
cause of action as distinguished from inclu- 
sion in the tame action of different causes of 
action— Res judicata— Estoppel.l In a pro- 
ceeding under sue. 115, Cr. P. C., iiii respect 
of a jalkar the Magistrate ibund that the 
first ixirty had the right to fish by large 
nets only during a certain period of llie 
3 ’ear and Iho second party the right to 
lisli by small nets during (ikat period and 
both by large and small nets for the rest of 
the year and directed that tho parties 
ehould be untitled to caicli fish in the man- 
ner aforesaid. In 1910 tho first iMirty to the 
pinicecdiiig under see. 115 rs PIbintiffs 
brought a suit for a declaration and injunc- 
tion tliut the Defendants, the second party 
to the proceeding under sec. 145, had no 
right to caluh fish with small nets or with 
any other means during tho peri^ tho 
PlaintilTs wero entitled to catch fish in 
tho jalkfir and flirtbor asked for a decla- 
ration that (he Plaintiffs had the right to 
catch fish throughout tho year. Tho wuit 
was decreed in a modified form in respect 
of a portion of the jalkar in which it was 
held tile Defendants h^id r-o right to catch 
fish with small nets or with any other 
means during the time the Plaintiffs were 
entitled^ to catch fish and a porihaneut 
injunction was granted accordingly. The 
Defendjuits again interfered with the Plain- 
tiffs* rights and in 1017 a suit was brought 
by the Plaintiffs in respect of the sumo 
portion of the Jalkar asking for a declara- 
tion and iicrmancnt injunction that the De- 
fendants liad only the right to oatcli ftah ' 
with small nets during a particular perM: 
Hold— That tho suit was not barred by li- 
mitation under Art. 47 of the Limitation 
Act. Per Snhrawardy, J.— That under see. 

145, Cr. P. C.. the Magistrate wag only en- 
titled to decide the question of posse^on 
at tho date of, the procesdiiig. His order 
that tho Defendants were in possession of 
the fishery ^ throughout tho year whilst 
the I'laintiffs were entitled to posses- 
sion jointly with the Defendants for a pot- 
iion of tho year was without jurisdiction as 
also the, fiortion of the order laying down 
the way' in which each party should ex- 
ercise his possession. Art. 47 of the IJml- 
tatton Act prescribes a period of throd .vears * 
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LIMITATION ACr~contd. 

ioT a suit by a party agiiiust whom poaaos- 
flion has been found undor iseo. 115> Cr. P. 

0. That article has no relation to any 
portion of the order of the Criminal Court 
whilch lias no reference to the question of 
poesession. The suit of 1010 w'aa brought 
j^thin three 5 ears from the order of the 
nagistrato eo far us it decided the question 
of possession and was thereforo rightly con- 
stituted and within time. Moreover eg the 
order nf the Magistrate did not dispossess 
the Pkiintiffs or maintain ]>efendAnts' pos- 
session to the exclusion of tlie Plain- 
tiffs. Art. 47 did not apply. As regards Art. 

120 tho Magistrate's order as to tho mode of 
possessLon or ihe use of large nets by the 
Defendants could not give a cause of action 
for a suit which, if not brought within the 
« statutK^ry period, made that portion of the 
order binding Y3etwcen the parties. The in- 
tention of th(> law of limitatiou is that 
If no suit is brought within the statutory 
periorl the remedy is lost and in case of 
on ord•^r of a cnniietent Court it reniaixM 
binding between tho parties. Tho cnTise 
of action was not the Magistrate’s order 
under sec. 143 but the infringement of ITain- 
tiffs* right, and when tlie Defendants again 
started doing what they had no right to do, 
it gave rise to a fresh cause of action. 
That it was also a case of otontinning wrong. 
That (he suit was not barred under Or. 2, 
r. 2, 0. P. C., whiA is directed to scewing 
tlie exhaustion of the reliefs in respect of 
a cause of action and not to the iroln- 
sion in one ond tho same action different 
causes of action even though they arise cut 
ttf the same transaction. The order under 
sec. 115, even if voHd, gave rise to two 
difforntjt causes of action: one in ress^t of 
the Plaintiffs’ period of the possession of 
the fishery and the other in respect of the 
Defendants’ p'^rksl. That the deidsion-in 
the suit of 1910 was res Judicata as to the 
size of the nets and, even apart from the 
question of res judicata, (he Defendants, 
having invifod the Appellate Court to decide 
the que^itioii althongh it was not necisunry 
for tlie purposes of that suit, were estopped 
from re-agi(ating the matter. Per Graham, 

(he order nnder sec. 145 was super- 
atoded by the dec-ree in the first suit; and 
every fresh infringement of the Plairdiffs* 
right gave rise to a fresh cause of action. 
That as regards the applic.\hility of Or. 2, 
r. 2. there wa^i no neoessity in the earlier 
suit io nsk for a negative relief in regard 
to the Defendants’ clnini. since the dec-la- 
i^tion proved for ns regards Plaintiffs’ right 
excluded the Defendants’ olaim, and there 
wns thus no relinquishment of relief within 
the ruio. That tlie decision in the suit of 
1910 WAS res ludieata a«t to the .size of the 
nets. P/WtNI NANDAN ^TIA^'DHTJHT 
V. JADT'KANDAN OffArrDHTTM ... 87S 
— . Art. 9f->T.iiiiir.ation for suit 
to wt n*i<lo award. KTRKWWD v, 
MADNG SIN ... .539 

• Art. 17— Purchase money. 
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LIMITATION ACT -contd. 

the judoment-debtor’e title— Limitiition, if 
runs from the date of the dscithn declaring 
that the judgment-debtor had no tltlo at 
the time of sale or from loss of posses- 
sion— Rateable distribution.] Tho judg- 
ment-debtor g properties were separately sold 
in diffeient lots in execution of a 
money decree and bought by tho decree-liol- 
der himself (Plalntiff-Bosiiondent)'. The 
Defendants’ tAppellants’) prqdecessor ob- 
tained another decree for money against the 
aame judgment-debtor and a portion of the 
purchase money in deposit was given to him 
under Court’s order uixm his application 
for rateable distribution. The sole of fr’^mio 
fota ont of the several lots sold was ul- 
timately set aside and declared to be in- 
valid on 11th December 1910 on tho ground 
th»vt the judgment-debtor possonsed no sale- 
able interest therein at the time of sale but 
that the same belonged to his wife. The 
Plamtiff-Bospondent brought a suit cn 4t1i 
Septomber 1920 against tho Defondnnis- Ap- 
pellants for recovery of a proporticiuito 
share of the purchase niofioy paid by him 
for thos.1 lots, and which the predecessor of 
the l^fcndants had taken ont of Oonrt 
under the above order: Held— That tho 
period of Umilaition in this case commenced 
(to run from the 11th December 1?«18. the 
date on which the auction was dcclArocl 
to be invalid on nreount of the jwlgiiunt- 
debtor's want of title, and wot fr.'itn the 
earlier date on which tho JTamtiff 
possession OusBre— Whether Art. 97 cf Srh, 

T of (he Limitition Act npplied to (he enso. 
Amrita Lai Baqchi v. Joaendra Lai Chow- 
dhury, 1. L. P. 40 Tnl. 187 n912>. nnprr ved. 
Jutcurn Bolfi v. PIrthi Chand Pal. L P- 
48 T. A. 52: s. r. T. T.. P- 45 Cnl. 870: 28 C. 

W N. 721 nOlO' nnd Gurshidawa v. Gan- 
oava. T. L. B. 22 Dom 788 0807^, rcfprrod 
to, mjPAT POYFD V. r.AJA BPJOY 
STNHA DT:DFT0PT\ ... 79 

Arts. 134. 144— Sale or mortnage 


rteovery of, owing lu tho failur# of 


by fhebait not supportable for necetsitv— 
Potteation of alienee, if adverts end from 
when.1 There i« 110 quesHon that the in's^es- 
sion of tho alienee of debiittcr uTnncr^v 
comoo adverse from (he denih of fh*» ihehAlt 
who msde the alienation. Wher<» the aliena- 
tion is in the form of an unnnthn^icM len^e. 
if the lf)«s<*c'8 possession is consented to by 
the enccoi'ding shebalt, the cense^'t b^ing 
referable to a now tenancy created by him, 
them is no .idverss posseswon until his death. 
This reasoning, however, is not applies Ide 
to the case cf a sale VIdy.i Varuthl Tirtha 
V. BalusamI Avyar, L. B. 48 I. A. .'i02: s c. 
T. L B. M Afad. »ll ; 26 G. W. N. W7 
Subbaiya Pandaram v. Mohammad Mutiefa 
Maraeayar. L. B. 50 T. A. 295: a. %•. T. L R. 
.18 Mad. 751 ; 28 0. W. N 493 M923>. Ntlna- 
oiltai Marakayar v Ramanathon 
tiar, T. L B- A7 Mad. 337: s. c. 28 C. W N. 
809 (P. C.l (1923> and Lai Chand Marwari v. 
Wemrun Oi-* T L P. 5 Pat .812: s. 

W V 721 (P. C.' G92.A), referral to. RAJA 
MANTNPRV NARATAN ROY v. SARAT 
rTr.\NT)nA nANDOPAnnTA ••• 
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, Art. 142— Suit to rocoveir 

diluviated land which has reformed— Onus 
on Plaintiff to prove possession within 12 
years, actual or constructive— Possession, 
when wilt be presumed in Plaintiff’s favour.] 
CsLsea of diluviated land or jungle or wu6to 
lands are no except ion to tJie general iiile 
that a riaintill wlio is dispossessed and 
brings a raiit for recovery of possess] on 
must show tiiiit he was in pesses^iou within 
12 yeais of the date of the suit. To do this 
lie may rply on a variety of evidence. For 
instance, iie could show that he was in 
po6se$»io'i lip to the time ^f dilnvion and 
that the land remained under water or in- 
capable of being possessed up to a point of 
time within tlio .‘^tatntiory poried. or oven 
though out of possession he might show 
that ho had a siib>i.?ting title, in wdiiidi case 
possession ivoiild Ijc coiisidewd to go back 
to him when llie trespasser was eiictod by 
vis major when tlie lands we’*e waslnd away. 
I’ANCIMNON SAFKAl? v. RANT RASAN- 
TO Tvl'MAI?! PASr ... ... ... 407 


, Arts. 142, 144— Alienation by 

mahant of math— Suit to recover by succes- 
sor— StartinQ point of limitation — Indian 
Evidence Act (I of 1872), sec. 108, presump- 
tion of death, nature of, under— Onus of 
proof as to time of death. j If a person hu.s 
not been hoard cf for not less than sevou 
yo:ir^, IIkto a presumjitioji of law that 
ho is dead: but nr wlmt timo lUiring the 
l)criod of liis disappeurniico ho died is not a 
matter of piesuinjition but Kit cvUleneo and 
tho onus of prov.ing that the death took 
place at any particular .tiuio during that 
jnuo'd lieji upon the iicrsoii ivlio claims a 
right, to Ino o.slal>li'*liiJ.ent of which that 
f.ict i.s e'..Ri>ni iiil. 'J'licre is no prc.'-nmpt ion 
that rfio dealli took place at the cle-^c cf 
the fir-i* wen yiMi-h of ijuch disaupsi ranee. 
Rango DaUji v. Mudiyeppa, I. L R. 23 
Bom. 2r«G an.l In re Phene’s Trusts, 

L. B, 5 Cli 130 (18<i0), referred to. Tn the 
case of an nnfinthoiised ulieiintiou by a 
head of a wuth: Quiere AVhethor tho 
statnie of liniilncion began lo run in favour 
of the alienee from the date of I ho iviongfnl 
Alienation, or from the date of the rUath 
of for final abandonment of office by) tlio 
mahant who alicnalod tho prc.perty. 
But the cgiit in this caste, wdiich w'ns com- 
monced by hi.s Ruce«»<»sop more than twelve 
year^ nRer lii.s predeceswr’.s ilex^h wae 
. barred in any everd. Damodar Das v. 
Lakhan Dat. I.. B. .37 T. A. H7: n. e. I. 

L. B. 37 Oil fm: 14 C. W. N. S89 (1010) 
and Vidya Varuthi Thirtha v. Balusami 
Ayyar L. B. 48 T. A. 302: s. e. T. L. B. 

44 Mad. «3I : 2ii C. W. X. .W Mfl21), i-efcr- 
Tfd to. LATi CBAND MABWARI v BAM- 
la/P GIB 721 

Art. 182 Execu- 

tion of dearee— Application for exeeution 
for amendment— Formal dofret— 

^ 'Application amended but not re-filed ^thfn 

Sy ‘Hme allowed— Apnlicition In occordanen 
• with law’’— Limitation— Civil Prof^edure 


LIMITATK/N ACT-contd. 

Code (Act V of 1908), Or. 21, rr. 11 to 14, l7,] 
Whore an application for Sxecatiou 
filed on the 25th August 1923, which W'as 
in time, was rclnriied on iho ground that 
there weio omissiouj^ ^\itJi regard to the 
amount of interest uiid*co.sts to whkdi the 
decrco-liojder was entitled, and it was 
ordered to be ro-filed within ten days after 
the Dccesanry corrections, but it was nob 
re-filed williiu that lime, and on tho 26th 
June 1924 a fresli npplicatiou for execu- 
tion was ni.nde giving the nocesbiary parti- 
^ culars and the previous application of the 
25th August 1923 was also filed along 
with it, and thereupon tho Court ordered 
the return of the previous applicatijon on 
tiie ground that it was not necessary 
08 a fresh one had been filed, and ol^ 
jeciioii MM taken by the judgment-* 
de15tor« that Iho npplicati.m filed on the 
28th .Tune was barred by limitation 
Held— That the appliuMtijon made on 

tho 2.3111 August 1923 was ono ’*in ac- 
cordance with law" under .Art. 182 (5) of 
the Tiimilaiion Act and ih? present appli- 
cation tor execution was not barred by 
limitation. 'J’lio question w'licthor an appli- 
cation for execution or for taking step in 
aid of oxeention is one "'in accurdonco with 
law" ia to i>e dolormined with reference to 
tho circuni^taiiees of each particular co.«e. 
Pap ‘^uhraw.'irdy, .1.— 'riic words "in 
ncdord.inco with law^' in Art. 182 (5) 
should bo taken to moan tiiat tlio appli- 
cation, though defective in some parti- 
culars. wiifr ono upon whicli execution 
could Iks issued. Tf tho omi.ssion.s were 
such as to make it. iniiscssible fbr the 
(>)urt to issue execution upon it, such an 
application ip, not. in aocordanco with Jaw. 
If upon tlic application tho Court is oblo 
tb take f nit her .steps in execution it can- 
not gen«*ra1]y bo said that such an appli- 
cation, if not defect ivu in material and sub- 
tantial pnrticulniv. is .an application not 
m accordance with law. Tlio only de- 
fect, in the present ^n^e. was the omission 
of certain sums wliirh the decree-holder 
was entitled to receive from tho judg- 
ment-debtors but which, ho did not men- 
tion in tho application for execntiMi and 
so there ivne no bar to the Court levying 
execution for tho lc:.?per sum claimed by 
tho docree-lioldcr. Tf an application is pre- 
sented to the Court and the Court takes 
judicial nit ion upon it oil her in register- 
ing the application fir bv returning it for 
nmeridmcnt, «nr1i nn npplicniion. though noi 
filcd within iho timo fixed by the Court, 
should not be cnnsidoi’ed as net having been 
mndo. Pep Pago, J.- -Where an npplkntion 
for cxociiHon in substaniia! complinTice 
with the law is preferred to ilie Ccnirt, ssicTi 
an applicniion will be cfTeetna! In stay tho 
pivigress rf limitation whether tho Court 
admits of returns the application or allown 
such anuHeation to be nniended. GodoI Ssh 
v. JankI Koer. T. L B. 23 Cal. 217 <1PM), 
Mathur .1 Protad v. Miisiamnt Anuraqo Koer, 
II c. W. N IRI (I9lf»). Fiifloor Rahmaii r. 
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LIMITATION ACT-concItf. 

Altaf Hossoin,' I. L. 11. 10 Gal. 5il (1684), 
Atgarali v. Trailakhya Nath Ghote, I. L. K. 

17 Cal 631 (1800), Balkissen Das v. Bedendli 
Koer; 1 L. K. 20 (;al. 388 (1892). Gopal Chan- 
dra Marina v. Gotaindas Koley, I. L B. 25 
Gal. 594 (V. D.) (1S98), Ram Nandan v. Pena 
Lanbi, ]. L. li. 0 Mad. 250 (1883), Rama v. 
Varuda, I. L. ll. 10 Mad. 142 (1892), Ramaz- 
lam V. Kader Bacha Sahib, I. L. U. 31 Mad. 

88 (1907), Natcsar Pillai v. Ganapathia 
Pillai, J. L. K. 40 Mnd. 919 (1910), Kifayet 
Ali V. Ram Sinyh, I. L. 11. 7 All. 359 (1885). 

Pfr Jade v. Pir Jade, 1. L. R. 0 llbui. G8i 
(1882), Sadai Charan Jana v. Paresh Nath 
Ghose, 35 C. L. J 82 (1921) and Bhagwato 
Prosad Singh v. Dwarka Prosad Sinyh, I. L. 

R. 2 Pnt. 809 (1923). roforrod to. PITAM- 
BAR JAN.Lv. DAMODAli GACTIAIT ... 918 

‘'LOT,' in piitiii potta, siyniticance ot the 
term— Bengal Tenancy Acc (VIII ol 1885), 

* sec. 105— Aadftional rent tor additional area, 
if recoverable, wnere the pulnidar is in 
possession of land according to the rtcord- 
cf-rights and the j'laintitt does not chal- 
lenge the rccord-of-rigiits in the sAt.l 
Cuitin*! putnidars woic in po-i^ps.'iAoiL ot 
tlie lands of tliree \illa<;e.s ius ivcordod in 
the scUleinciit reeoul-ot-rijilits. Tlio iiiud- 
lord sued I'ur addilioiiul rent on tlio alU^ga- 
tioii that the putni was oriijinallv in reapect 
of the lands oi oiao village onlv and the 
putnidars aerj in iM;sse»Mou of iiioru lands 
than tbty had taken scttloineiit of. The 
landlords did not chalicngo the corroctne.^s of 
tho record* of- rights, JU)r did the.y pruvo that 
tho in ihe putni potta meant only 

ono village: Held— That the woixl ‘ lot" in 
tho pQi'liinoe of putni potta us.ually meant 
a grroup of vilLuges A.s the JUaiutills did 
not clnll'.Migo tlio rocord-of-riRhls ois pro>4o 
that the **l«4i*^ in the putni potta ooin- 
pris'od only one village and not more, the 
Iimdlords wero not entitled to iidditional 
rent additional nroa. Kl>MAU ARUN 
CHANDRA SINHA BAH ADUR v. HKMAN- 
TA KUMAR BANWaUB ... ... 900 

LUNACY ACT (IV of 1912), ss. G2, 65, 67-Decla- 
ration about a person as to unsoundness of 
mind and incapacity to manage his affairs 
when justifiable— Different factors to be con- 
tidored by the Court.] Under tho pi'c.sont 
Lunacy Act. what tho Oouiis liavo got to 
decido whet tier the person before them 

is cl un.^iniid mind and is incapable of 
managing hiiusolf and his affairs and under 
the pnovisioiis of sec 05 of tho Act, it i) open 
to tho Onirts to find tliat a man is of un- 
sound mind so to be inc.ipable of mana^ 
ging Ins affairs but that Lo is capiblo of 
managing himself and is not dangdeoua to 
himself or 'to others. It is nccessa^’y to find 
that the person is laith of unsound mind 
and ^incapable of managing himself and his 
affairs. Whoro the Appellant was dccla- , 
red by the District Judge to be of un- 
bound mind and incapnblo of managing his . 
affairs the High Court on a eonsiderution 
of the evidence on the recoi*d and eicn- 
mination of the Appellant himself rocateil 
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LUNACY ACT-concld. 

tho order of the lower Court* tlPKNDRO 
MOHAN ROY CHOWDHURY v. NAllEN- 
DRO MOHAN ROY CHOWDHUBY ... 180 

MADRAS JiSTATBS LAND ACT (I, M. C., of 
1908). s, 12— Suit by landholder for compen- 
sation for trees cut by occupancy raiycts— 
Trees growing on tenants' lend not men- 
tioned in lease— Lease dealing with trees on 
the land as a separate entjty— Trees settled 
with pdrsons other than tenants of land 
on which they grew— Position of occupancy 
raiyat in each case— Measure of damages.) 

The iji'dinary position of a raiwai is that 
ho is in iio.-sossioiL of the land fibr agricul- 
tural uses, but that lie i.> not entitled to cut 
down t7ec!4. Advert iug to the nu)dilicatioii 
of this position enacted in see. 12 of the 
Madrna list at cm Land Act, J of 1908, M. C.i 
where occiipanty raiyal.'s cut down some pal- 
myrji trccn; Held— That sec. 12 of tho Act 
applies and Uie laiulhoIdiT has Ji') claim 
Tor cumpeixsniioti lor trees growing on tho 
land which is held by a raiyat. the ugh no 
mention of trees be lUAde in llio lease. t?ec. 

12 dues Hot apply w litre tlio tice.s are. let to 
H perooii on whose land they do not grow 
and Iho landiedde;* is entitled to tho' 
lull raluo ot tho tiees cut. Murugappa v. 
Ramanathan, 1 L. W. 8S1 (1914). approved. 
Gu»re— When the trees grew on land held 
by a r.iiyat but wtic let as a separate entity 
in hi,, lease. JiAJ.V RAJBSWARA SETU- 
TATI AVARG.4L v. KAMiD ROWTHEN 84t 

MAHOMBDAN LAW— Dower— Widow's right to 
retain possession titi debj paid, nature of 
—Right, if like ihat of mortgagee— Decree, 
directing heirs to recover on payment ot 
widow's dues tor dower— Failure to pay by 
data fixed, effect ot— Widow, if becorpes ab- 
solute owner— Subsequent suit for recovery 
on payment of nmeunt then due, if lies— 
Res judicnt.i— Civil Procedure Codo (Act V 
of 19U8), sec. 11— Limitation— Widow, if may 
assign debt and possession— Parting with 
possession to vendee, effect of. I The poeeee- 
wioii ot her •lusbaiid'.s properly being once 
l)eacotibly and laAVfully acquired, tho right 
ot the widow to retain it till her dower-debt 
is paid is conferred fipoii Jier by Mahomedan 
law. Tlio v'idow has no estate or interest 
in the property ns lias a mortgage^ \.nder a 
mortgage, ordinary or iisuiriictuary, and 
tlie principles applicablo to mortgas:es can- 
not bo sufely applied by analogy to such 
a case. In a suit by tho other heirs of the 
deceased husband to recover immediate pos- 
aossiou of tlieir shares of the estate on their 
l>ayiiig to tho widow such amount as should 
after proixir deductions be found due to liei- 
on account of dower, the decree was that on 
paying the amount found due by a fixed 
date, the Plaintiff}: would Iki put in iWBEee- 
mon of O-o shares in question. Tho pay- 
ment was never made and more than 42 years 
aftor the date fixed for payment in the 
decree a fre.sh suit was instituted ^for reco- 
very of possession on the ground "that the 
dower-debt had been wiped out from tlio 
usufi'uct or if'UUT portion of it vm* still uu* 
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MAHOMED \N LAW-contd. 

difictiarged on condition of tno Plunitifttf 
paying the amount that might l>c found due 
upon accounts being taken: Held— That 
upon lailuro of the Plaintiffs in the previous 
suit to mike the |Anyment as directed in Ihe 
decree^ tJie widow did not become nbeolute 
owner of the xiroperty, but that the parties 
wero relegated to the )iObition in which they 
■were before the suit; the ret in the pre- 
uiouH suit being different fiom thiit of the 
later suit, the trial of the later suit was 
not barrt'd by ret judicata. That the suit 
was not borrod by limifcitioii. That when 
the widow transfeiTed possession of the pro- 
perties to certain vendees^ she lost her right 
to retain possession. Qujcre.— Whether the 
wid->w ojuld assign the dower-debt and her 
right to hold possession. MUS8T. MAINA 
13TI1I V. CH AUDHKl VAKIL AHMAD ... 673 

^ Sunni Hanah School- 

Divorce, given by husband to wife under 
compulsion— Divorce embodied in a compro. 
mUe with a third person but addressed to 
wife and not mere acknowledgment of 
divorce given, if effective.] Under the 
ilanafi School of Sunni law, a divorce pio- 
nouiiced under cnnipulsioti is valid luid is 
none the less to beraubo it is contained in 
a written document, provided this di^-'inient 
is addressed to the party to be divorced ^nd 
pxvivided it actually pronounces the divbrcc 
and is not merely an acknowledgment of 
something agreed to under compulsion. 
JOlUiNA AKT.AR KHATUN v. JlAFlZ- 

UDDIN KHAN 178 

^ Marz-ul-mout, wakl 

axecuted in, operation of— Tests of death 
illness— The subjective tost of apprehension 
of depth— Capacity to pursue ordinary avo- 
cations and to stand up for prayers— The one 
year rule— Possession of senses and facul- 
ties.] T, a very old mnn and a Maliouedaii, 
was atUiked by paralysis of the lower limbs 
in ifcbniary 1895; ho at once became a help- 
less invalid, permanently confined to liis bed 
and could not perform the ordinary offices 
of raturo withjut assi-stauce and could not 
even lea\e his bed for religious cxciTfeee. 

On 20th March 1895, Ifle made a wakf of his 
properl ies. He lingered.oii in the same con- 
dition till his death in November 1893 from 
the same illness: Hold— That the wakf 
having- boon made in death illness oiieraled 
only t(# the extent of a third of his proper- 
ties. Per Walmsley, J.— That the wakf 
having been made when T was under an 
immediate apprehension of death, the 
xnionths of lingering before actual death did 
not ti^o the ease out of the docti'ine. Per 
Mukerji. J.— That the crucial test as settled 
by the authorities was whether thoro was 
an apprehension of death in the mind of 
the donor as distinguished from apprehen- 
e&on bansed in the minds of others. Tlie 
poseession of one's senses and mental forul- 
ties is no index of this apprehenaicn. There 
is no hard and fast rule tJiat continuance 
of the illness without change for one vear 
yuit vicgewenlr teke the eeae ouf of the 
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MAHDMIiDAN LAW- conoid. 

eperatiun cf the dortriuo. Quare.— Whether 
inability to attend to ordinary ai’ocatioxis 
is a sine qua non to the applicotion of the 
doctrine. K ARIMANISSA WBI ‘ JIA- 
medulla ... 129 

MAIiV’rEN.tNOK, right to, if can lie atiai.he(l 
and sold. See C P. 0., see. 60. 1<AL 
KAJINDUA NAKAJN SINGH v. MUST. 
SUNDAE lilHi 818 

MALICIOUS PllOSECCTlO.V. suit for dumatfot 
for— Giving infoimatidn to polico which 
leads to prosecution, if prosecution— What 
Plainkifr has fo prove, innocence or termi- 
nation of crinfinal proceedings in 
his favour, I AMioro, ag iu India, pixisccu- 
• tfoii It, not iirivatc, giving information 
to the iMdioe v.hii'li loads to prosecution 
amounts to prosecution for the puri> 08 es of 
a fuit for duin.'iges for malicfous piosccii- 
tion. In an action for malicious prp.S 4 'cu- 
tiba, the Plaintiff Inm (among<»t tit her 
things) to prove not that he ans innocent 
of the charge upon which ho was tried, but 
only that tiio prooeedings complained of ler- 
raii^nted in favour of Hie Plaintiff, if fumi 
their luituro they weic capable of so ter- 
miiuitiiig. Basebe v. Matthsws, L. R. 2 C. P. 

684, 688 ildiiT). Woston v. Beoman, 27 L. 

J. Ex. 57 (1857) and Huntloy v. Simson, 27 
J.. J. Kx. 131 (1S57). refornd to. HALHHAD- 
DAH SINGH V. BADKt SAII ... 866 

AIANAGINU .AGENCY lo Limited Company for 
fixed period - Circiimsiancos justifying dis- 
missal of Managing Agent before termina- 
tion of stipubuod period. See under Ctii- 
tract. Gl S ALEYANDKH MACKENZIE v 
HIMALAYA ASSURANCE CO. 410 

AIARFATWAItr rent receipts, grant of, if 
amounts lo recognilion of tenancy. See 
TJaiitHord Riid Tenant. SADANANDA 
MANUAL V. KUMAR JYOTISU KANTHA 
ROY • ... ... 7S7 

M.ATH— Alienation l.v Mahanl— Suit to rteover 
by siuccc-shrr— Starting iwint of limitation. 

See under Limitation. LAL CHAND MAR- 
WARl v. RAMRUP GIR ... 2! 

MAl’W.tLI.I (.f wakf pro|iert.v, if can grant per- 
rmineiit h'a.«« without, leave of kasi. See 
AVakf Pmpmiv. BIRI JABEDA KHATUM 
V. SYED ^lA HOMED M’OZ VFAR ALT IIOS- 

... 807 

MERGER, a question of intention— Pre-e.xisting 
debt on an original lintcliitta. whether PiCp- 
get in a subsequent mortgage for the tamo 
debt. I Where for money lent on a hatchitta, 
a subao.'iuent mortgage was executed for tlie 
.same dcht, but in which there was no cx- 
piws (Mivenaiit to pay: Held, construing 
the mortgage dead— I’liat tho original debt 
had not nicngod in the mortgage. Merger 
is a t'uolion of intention. Such intention 
is to he gathered from the deed itself and 
snn\)nndiiig circumslunces. Ethel Georgina 
Kerr v. Clara B. Ruxton, 4 C. L. J 510 
Osl06). wd’erred lo and .approved. 17AMLAL 
MUKLIDMAR v. JOGENDRO KRISHNA 

bay ... ... 58 

MINOR^Oontract for sale by guardian to pay 
off dobti, if tprcffieally anforcIblo-^Contracti 

If enferfiblt agoinif adult oarflot in rtuiort 
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V.JKOJt~e»m)d. 

Of thoir intereit.'] AUlicugu a by a 
Ipiardittii of a minor of tho latter's property 
to mfy off the debts of his father is binding 
on uie minor, u contract Ibr such a sole 
ataiida on a different footing: and a contract 
bj the guardian to sell the mimor’s property 
for the payment of his futliur's debts is not 
speoiftoaliy enforciblc. Mir Sarwsr Jan v. 
Fakhruddin Mohomed Choudhury, T. L. It. 

80 Cal. 232 : s. c. 16 C. W. N. 74 (P. C.; (1911;. 
referred to. The contract may be enforced 
with variation in le'^pc^ct of the shams of 
the adult co-e.coMitnnis. though it fails in 
respect of llio share uf tho minor. SlU- 
NATH BHATTACHAJIYA v. JATINDHA 

MOHAN CHATTKRJEE 2f,S 

NATIVE STATE, decree of Court in, transfer- 
red ior execution to British India— Objec- 
tion AS to jnrisdiction, if maintainable. 

See a P. C , see 3. PANCH KABI MA- 
JUMDAB V, OlinDHABT MAE MOBE8R] 78.1 
NEXT j?BTKM>, suit^by, not for lienciit of 
infant- Court's jnn.sdiction to dismiss suit. 

• See suit. OHANDBA SEKHAB MVLLIOK 
V. (K)NK.SH CHANDRA DB ... 327 

ORIGINAL SIDE, ifigh CJoiirt— Buies for ser- 
vice of ftimmon.o. See C. 1* C. SUDAN 
CHANI) DAG A V. KANAPPA OHETTY ... 734 

ORIGINAL .51 DE RULES, High Court- Order 
giving leave to defend, if oppeaiable. See 
Rules. MEGllJEE MANSING v. KAUH>- 
RAM LAClUfI NARAJN 706 

OCDfl ESTATES ACT (I of 1869), i. 13-Amend. 
ment Act (III of 1910), tec. 6, if operates 
retrospectively— Property included in List 
V, bequeathed to younger ton under unregit- 
tered Will, effect of— duit by Hindu law 
heir to recover fmm widow of legatee— Cem- 
promiso by widow retaining property for 
life, but acknowledging property to be 
subject to Oudh Estates^ Act, how far valid 
as family settlement— Suit by presumptive 
reversioner against Hindu widow— Decision, 
if binds whole body of reverslloners— Civil 
Procedure Code (Act V of 1906), tec. 11, 
Exp, Vl.j Ecversaoncre possess individually 
what has been called a tpes succession it, 
the bare possibility of eucoeeding to Ibe 
ttstate of the last owner in case tho widow 
dies leaving any one of them surviving en- 
titled to take immediate ixissession after 
her, unless the husband liaa loft the power 
to her io adopt a son. But the spes is com- 
moil to them all; so is the danger by the 
widow's act against the interest of the 
reversioners. The right to sue to set aside 
that oomtunn danger is given for obvious 
I'caaoiis of policy and convenience tio tho 
. person who, if tho widow died at the 
moment, would take the estate. But tho 
remilt, favourable or otherwise, affects the 
^venionom as a body. Under ExpL VI 1o 
Viec, 11 of .tbe Civil Prbocdnre (jode, in the 
abjenee of a&YtIdng to show th:it the liti- 
gation by the presnmptivo revet sicner 
was collusive or vitiated by fraud or laches ^ 
Me Mrt in' eon^ucting ihe suit or In as- 
7ever»ioUary right, the deei^r is 
res piffirete. ngnlntf th^ rereffinuere a# e 


01 DH liST/lTKS ACr -cancld. 

>*)dy. See. G of the Oudh iistales Amend* 
ment Act (III of lUlO) is not introspective. 
A taluqdiir purported to bequeath a property 
included in List V prepared under th^ Oudh 
Estates Aj't (X of 1869) to his younger wm, 
but TJic Will was not registered as required 
by sec. 13 of the Act:. Held— Tliat with the 
rnilura of the bequost the property pas.^ed 
out of the Act and became subje.it to Hindu 
law and did not once mors b^mo suijjocd 
passing of Act HI of 1910. 
Jhat in a sail by the heir of tho laluq- 
dar according to Hindu law to recover Ihe 
property irom the widow of the younger 
wji wh-a had Ijeen in possession up to Jiis 
death, it wA.s pradoiil and n^asoiiable on the 
part of the widow to enter into a com- 
promise with the heir under which she 
was leic m poss«>.s$.icn of the property for 
life, or her luknowledgiiig that the Mtate 
was subjec. to Act T of 1869, and it should 
iiplicld ns a family iM'ltlamcnt, specially 
as the coinproiniso gave effect to tlw rule of 
• the Hindu luw which applied io the case, 
tho acknowledgment of the widow that the 
property was Huhjact to Act I of 1869 not 
|iffMtiiig the rights; of tho ixirties on the 
basis of the law governing the sufccssion. 
it. IS not open to Courts in India to 
quesd.ion any principle enunciated by the 
Judicial Committee, although they have 
ft right of examining the facts of any case 
J^fore them to see whether and how far 

to the facts of tho particular case. Noi- 
ls It ojicn to thorn to question its dcriKion 
0^ ^ftct: MATA 

ffwn beneficiaries of. who are-Right of 
non-P-irsi convert to Eorostrianism to enter 
^HEIiTi***** Endowment. SUKLAT 
PARTIES — Person added at c^Piaintiwc 
un*r a«i,nm«nl tf ihtr. ^ wfc! 

fuil— Decree, whether can be” made 
jj^intly in favour of all Plaintiffs without 

Kiaintiff— Proper decree .In such a ease 
Mfeguardirq riohti of added Plaint^! 
Permns who osFort that they have a 
denvatJve interest in Ihe atake of a snit 

“* Plaintiff,, be 
aseociatej m a deem in favnnr of the ner- 
•on who he, tlie only rwa title. Tho De. 
fen^nte luiTo an interert in this ^ ^ 
a* the Plaintiff, and it i, at loart Sfo to 
<^*1 “0 dwree mould be granted to 
.to real Plaintiff and ihe added Plaintiff* 
jointljr incre had eitlier been a oon- 
wnt Mgnificd by the liefendnnU or a leaal 
PwdBoed by the 
r^ Plainhff of a ehare of tho onbjeot of 
euic. Judgrorat was given in favtmr 
! *«“*** but with tho eddition 
.""‘““"t jnnjadieo to 
^ added Plaintiff, to roompr in mpeef 
Of any convoyanco or aissignmont m^s or 

ftPT »-CI»trSof to nniirMf or OMiail tw h 
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r.VnTlKS-concId. . 

Bharo of ilio piopoily ii^coveicd uiidor the 
judsmoiiL «s iiiiijht uppeitai'L to them in 
rosnect of such i.x)nvcyniu‘o, assigiimeut or 
contract. MUST. LAJWANTl v. SAFA 

CHAND „ . •• 

PARTITIOX by Civil Court— Grant of per- 
manent lease by co-sharert before parti- 
tion— Other co-sharcr, to whom land al- 
lotted, it takes it subject to lease.] 

A pewrii to w'lioio a ixiicol of land has 
been allotted h.V a docveo for pjirtition 
of a Civil (\nirt does not take it subject to 
ii peri!iani*:it l(M-e granlod )'y his former 
cc-o.vinrs williuir Jiis coiicurronco Avhon 
t!ii 5 land was tho joint propeviy of all the 
oo-shavers. .\U.!A!NJAN .MUKlf Fit.lliK v. 

SM. SOUDAMfNl DASF ... ... hll 

rAKTLNUli.SHll* Ji I Sl.NKSS- Lunacy of 
partner, ctiect ot, it dissolution — oonlract 
Act ll< ot Sb. 234, 2b4— Dissolution, 

how atfects rigntr, ot persons dealing vuth 
firm witnout nolico— bights of persons v/ho 
commenced dealing wtih firm after dissolu- 
tion.] Luna-y of a partner doos not* 
ipso fncto .jliseilvo a partnership. It 
provided a orouiul ter dissoJuiion aiul if 
there has bein no di'iSolulioii in laet by 
reason oi f-he liinai'y of ii ii'ii'tnor, ^ tlio 
partner'diip must b.j deemed tu roiitinne. 

SSec. 2U1 of the Contract A.ct preserves 
Ui* again.**! persnii.^ i:iio\> n to lilvvo bet’Mi 
partners r!ie rights of per.sona wJio lane 
clcMlt with the Orin substaiiiently to the 
dis'^jhiti on cf the paitncrsliip or c‘iungo of 
parliicrs without notice of such dissolu- 
tion or change. The applic.itijti of the 
Boctioii is not confined to peisoiiji vho had 
dealiii/s with llie partnership before the 
dis^lulion. J\(IAT CHAXDKA IIJI \TTA- 
CH.ARVYA V. (M NNV JI AJKF AIJMKD ... H 
UERMANLNT LKASi: ()!• J’ROl’FKTY. if can 
be clogged with condition that certain heirs 
will not succeed— Such stipulation by lessee 
not operative and opposed to general 
principles of inheritance— Right of lessor 
to kh:us possession when such excluded heir 
is in possession I 'uira poutradi Kraine/' 

‘ if oxcliidss females.! 'I’hc IMaintill' granted 
A xTermaneiit lca«o ct a certain pin»perty and 
the lo.isee o.xecutod an ekrarnama to tho 
effect that lib daugh cr and daughter’s sons 
would not Ijo entitled to mcceed as heirs. 
AfUr !he death rf tin* lessee and his 
widow, his daughter (liie Defendant) le- 
mained in possession of tlic property and 
tho Plaintiff med for khas pos^icssioii by 
ejectin^; her; Held— TJiat tho clinso in the 
ekrarnama regarding tho exclusion of tho 
daughter and daughter’s sons was inopenv 
tjvo and did not gi\o the landlord tho 
right cf ro-piifry in tho evont of the nearest 
heir being the daughter or daiighter’.s «,on. 

A subject ]iad no right to , impose on 
land cr otlier j>roperty any limitiilioii of 
descent which i.< at variance with tlio 
ordinary law of descent of property appli- , 
cable tri hb cas«. Rven us^iuniing that the 
claasd in question was operative tho grantor 
Wilvld have tie right o/ np-fintry on the 
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rEUAUXFNT IKASE OP PUOPEUTY-concld. 
fuilnro of fother Jicirs^ for tho right to poa- 
session Oil the failure of heirs does not 
roYort to tho grantor but escheats to^ the 
Crown. Per 15. 15. Ghose, J.— Although the 
words ''putra poutradi krame” literally 
sigiiify doiicendn.its of the male ses they 
ordtunrily moan and iiicludo female heirs 
where by law tlio estate would descend to 
such Jmirs and are apt for conferring an . 
estate! uf inheritance to cither male or ' 
female heirs. PANGHURALA DEBI v. 

JimXDRA NATFI GOSWAMI 821 

PERPK'IUJT V, rule against, in Engflimd* and 
Indi.i. See Succession Act. 8. SO UNBAR A 
likVJAN V. C. M. N.ATARAJAN ... 434 

PLAINT presented in wrong Court returned for 
filing in proper Court— Amendment of Court 
Fees Act beford return of plaint— Court-fee, 
if to be paid as under new Act— Plaintiff, 
if to be credited with amount already paid.j 
A i)L*iiit was fill'd in a Court which wo^» 
nPimalely found not to have jiiri.s(liclion 
in the matter and tho plaint was returned 
^ to ho present Oil to the pixipor Court. Bo- 
fni j Die* plaint wa.*? rot u mod the Ccurt 
Act was anionded: Held— That when 
the jilaini which liajj boon roturned is pro- 
sontod in a (,'oiiii ol competent jurisdiction 
tho fiuil must 1)3 t.ikcn to be instituted on 
tiu) date of KUf-h picsiniation niid ccurt-fce 
was payable unilivi- Gio |;mojidcd Act. 

Tho Plaintiff w?ouJd bo loroditcd with the 
amount already jiaiil and was to pay tho ^ 
bulinco. 15nr..;LA i»nOS.VD MtJKHERJJ 
V. LAL MOM DEVf ... ... gn 


I jjrjA ui Ai aincnunicnt uf “-Discretionary 
lH>wi*r ul trial Court— Liivunistanccaj jusiiiy- 
ing iiilcrtcrcJico ut thi* High Cuuit jii revi- 
bioh. bee A'liiiulmiiil. j.t.OlBS BAAK 
y. St; iai.il. ML J.L JALAR ... ...928 

L TI'I'Ll'i-Onus of proof of supe- 
rior title— Concurrent findings of fact.] 'iho 
i laint [fi- .VpprlliiiiL uliiiiia'd to have pur- 
chased I wu-l.iii’dij .share jn a leasehold pro- 
IX’ily fri'.'ji I Ilf heirs of two biothers 
aiifl br.aiglil liiis .-.hil for recovery of the 
haul shaio agaiii.^t the JMendant-Re^pon- 
deiit who puieha!.ed the wIkJu of the leose- 
Jioifl prop.jrly from the third brother ’.*ho 
wa.s ill TK..ssc.s-ioii thereof; Held— That since 
lhc5 r’lurls below found that the Plmiitilf 
could not o>:lnblish, by tho evidence ad- 
duciil, Jii.s allegation that the liaschold pro- 
IKJrty had lr.'on acquired by the father of the 
throe paid brothers and di.-jiiissod the suit 
tho Judicial Committee would not interfere 
witJi tills concurrent finding of fact. LA- 
r' MAAJJAL V. TAKIM 

■f^flALJ IfWVl 

I*RJM^Ml'’rr0X— Sale by Mahomedaii to Hindu 
— Mahomedan co>ownar of vendor, if can 
exercijc right of pro.empticn.j Where no 
local tuslom oxUts wiih rc«:ard.to pro-emp- 
iwn amongst Hindus the Maliomwhui law 
of prc-omplion dws not apply when the 
ppiron olaimiiig tiie right of priHiiuption 
and tho vendor arc Mnhomodang. and the- 
TOTohimr is a Jlindn. Furman Khan t. 
Bhurut Chvnd«r. 4 U. L tt 134 (P. U.) ; « 
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PEE-EMPTlON-concId. 

W. R. l\ (IW. followed. ;?oc. 0 of 

Beg? VE[ of 1832 has been repealed by Act 
VC of 187'i, Boc. 21 of which line been substi- 
tuted for it, but the change effected does 
not make tlie dccUioti of Uio Full Dench iu 
Furman Khan v. Bhurufc Chunder, i 11. 

L. B. 131 (F. H>: 13 W. R. T. U. 21 (1860). 

•* inapplicable. AJIMTIILLA SAHA v. JA- 
DAVNATir CFIATvUAVER'lTV ... 272 

PRINCIPAL AND AQllNT- Difference between 
legal agent and to talled agents who- are 
ipeclally favoured or favouring buyers— 
Agent selling as principal with a view '•to 
make undisclosed profit, if may claim in- 
demnity from principal for loss.] Tiic cx- 
tenaioii which inndorii business has Kiveii (» 
the torins “agent" tuid “agency" adverted 
to. In many trades— parlicularly, for ins- 
tance, in the nfotor-car trade— the so-called 
agent is merely a favoured or favouring 
buyer, one who under an ovorriding contract 
undertakes to do his best to find a raarket 
for the manufaclurt'r's gitock. wlio is given 
Bouio special advantages, such as a special , 
disoounc or preference in complying Avitli | 
his 0Ydei*s, but who in each particular con- 
tract acts as a buver from the manufacturer 
and sella at whatever price he ran got. un- 
lesfi—es is sometimes the <‘ase— he is Ly a 
special provision in the overriding cciitract j 
forbidden to sell too' chej^ply or required 
not to spoil the market by asking too miicli. 
Held, However, upon the evidence in the 
cate— That the Ue^pondeuts were Appellants' 
"agents” in the legal «en«e of the term and 
not favoured buyers, loosely called agent ?. 
That, as ngentci, ihev hod no untboritv to 
sell as priucipals, and could not.^clnim in- 
domnily ns agents from the Appellants, 
their principals; neither could they claim as 
a link in a chain of buyers and sellers frjt 
the damages rernverod by the ultimate 
huver, becniiso ther#» was no eontract of sale 
between the Annelfant^ lind ■tbemsolTe.M, 
HOPE P!?1T1)H0MMH AND POMP ANY v. 
HAMFJi AND HORIdCY. LTMT'PED ... T:)t 

PRIVY COUNCIL APPEAL- Neglect on the 
part of Defendants substantially successful 
in Appeal before Privy Council to lodge Or- 
der in Coitncll to High Court— Prooer r«*medy 
for Plaintiffs to get execution— Civil Proce- 
dure Code (Act V of 1908), Or. 45, r. 15 (1).] 
Where the Defendants were substantially 
ouccessful in an appeal before the Privy 
Council and in accordance with the k^rdinary 
practice the Order in (Council was issued to 
them but they did not I'odgo it in the High 
Court and iho rlaintiifs who could not 
therefore get execution applied to the Priw 
(Icmncil to varv the Order ’ii Council: Held 
(In rejecHnp the aoolieatfonl— That it was 
onen to the Plain tilfs to apply to the High 
Gbnrt with a errfified cony of the order and 
ask for a, jiummiiry order on the Defend- 
ants to lodge the order which had been 
entnisled to them «o that execnftoii might 
follow in tenud of tlie Indinnent of the 
Hoard. FOURENDim MOHAN RTNHA v 
HART PIIAFIAD ST.NHA .. m 


Fay§ 

PRIVY COUNCIL, practice as to new argu- 
ment udvaiicod for the Jirst time. ISECKE- 
TAKY OF STATE FOR INDIA v. JYOTI 
PROSIJAD SINGH DEO 745 

— " “ — Practice— Concurrent find- 

ings of fact, review of.J Whero tbo Courts 
in India concurrently found that the tes- 
tator was of sound disposing mind when he 
exhaled t. ho AVill and that it was truly hie 
Will, being fuHy alive to Iho suspicious cir- 
cum8iam‘C'.s attending tho execution and to 
tlie principles of law in nccordanco with 
w'liich iho question was to be tried, the Ju- 
dicial Conunitleo found nothing in tho 
imture of the case to bring it within iho 
limited and rare claas of e.xceplional cases 
which have occasionally induced the Board 
to review concurrent findings. The fact that 
the character of the Will appe.vrod to both 
tho Courts Ixlow to have been »)mewhat 
of an iDjustice on the part of the testator 
towards his wife and children was not a 
rjrcnni'^taricft juMifving a departure from 
^o rule. BA I MONGHIBAI v. PKAGJI 
DAYAL HARIANI ... ... 4112 

Appeal— Coicurrent findings 

that irregularities in sale were waived— Ir- 
regularities, if may be made grounds of 
appeal to Privy Council.] AVhero the Cburts 
in India concurrently found that the irregu- 
larilics iu iclation to a sale in execution of 
a decree caused bv uon-publicutirn of the 
prurlnmai ion cr otherwiso, on which the An- 
pellants before the Privy (Council relied in 
piir.nort <f tbeir appeal, had been waived: 
Held— Thot no question of l.iw arose until 
these findiri*'<% were re-onened. which it was 
n-ot in nccorda»ire with the rule of tho Board 

to do. p A.i A n.iNFsirr n\p \a'an saht 

DEO V. MAXTK TAL PFriNDEB . . 48i 

PUBLIC DEMANDS RECOVERY ACT (III, 

B. C., of 1913), sec. 37— Questions relating to 
irregularitias in execution of certificate, 
must be determined by certificate officer 
—Bar to suit in Civil Court— Maintainability 
of suit on the ground of fraud— Sec. 36 (b), 
scope and effect of.J After an auction sale 
held in execution of a certificate under tho 
Public Demands Recovery Act, tbo certi- 
ficate-debtors first made an application to 
tho certificate officer for setting aside the 
sale and thou brought a suit fbr a declara- 
tion that the sale was void as being obtain- 
ed by fraud and also on the ground of irregu- 
larities iu relation to tho execution proceed- 
ings. It was found that tho Plaintiffs failed 
to substantiate tho allegation of fraud: 
Held— That the allegation of fraud being 
negatived the Plaintiffs' suit failed under 
the provisiems of tlie Public Demand.^ Reco. 
very Act. Tt is not open to a certificate-deb- 
tor to oVado tho nrovisioiu of secs. 36 and 
37 of the Pnblio Demands Recovery Act bv 
making a fictitious allegation of fraud. 
TTndor sec. 37 of Ibe Act an.v (ireetion rela- 
ting to the confirmation or ictting aside of 
a sale held in exerntion of a certifienfe 
eranted under tho Act and arising be! ween 
the cert ificato holder and the cerliricafc- 
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rUBLiC DEMANJiS KKCO\ i:KV ACT-concld. 
debtors or their represent atives shall bu 
determined not by srait )>ul by ordes of tho 
cortificate officer beforo whom such question 
arises or of such other certificate officer as 
he may dotormino. The procedure laid down 
by sec. 37 must be adopted notwitWuudiiig 
that tho purchasers under the auction sulu 
may be iinpleailed ns being interested in 
tho result. Prosanna Kumar Sanyal v. Kali- 
das Sanyal, 1. L. B. 19 Oil. 683 (1892). 
applied. UASANTA KirMATt PAL v. HA- 
RLiVDBO NATH lilUKHOPADHYAY .. 36 
PUBLIC DOCUAILNTS. entries in, admissibi- 
lity of^ Exception to rule of hearsay evi- 
dence— Reasons therefor— Evidence Act (I of 
1872), sec. 74 .] For n series of yoar^ since 
1852 Plaint ifl's family had been shown in 
tho Beveiiuo Records as belonging to a caste 
of Mohals, which, if true, would make tho 
Plain titf a Bujput and so a member of an 
Agriculliiral tribe. Tho Appellate Court in 
India discounted the?e entries on the giound 
that '• tJiftro was no proof that whoever first 
caused tliis entry to be mad 3 had any title 
to tho us-j of the term Holml Held— That 

the I'cason given w'ns not sufficient to dis- 
regard entries in public records made in ac- 
flordtince with the requirements of the law*, 
in a pedigree ease. Stutomontg in public 
docuniuiits are receivable to prove the facts 
stiled on tho general grounds that they 
were made by the authori.sod agents of the 
public ill tho course of official duty and res- 
pecting fact.s which were of publio irtorcst 
or required to Ijo recorded for tho 1»enefit 
of the connmiaity. The reason for this ex- 
ception made to tho rule c.f hearsay evidence 
is that in nearly all oafeos, after a lapse of 
years, it would b*' iinpo«siblo to givo eVi- 
Vleiico tluit the Ht,item*3iits doiitiineffl in 
such docubicnts were in fact true. GI1\T- 
LAM RASUL KUAN v. SECRETARY OF 
STATE FOR TNUIA ... lOl 

TEMPLE- Scheme of management, 

authorising Temple Committee to change 
rules, with sanction of District Court— Power 
given to High Court upon application to 
change rules— Rules sanctioned by District 
Judge, appeal against, •f lies to High Court 
— Aopaal erroneously entertained by High 
Court because appeal not objected to— Ori- 
ginal application to High Court refused— 
Appeal to Privy Council, if lay, and on 
what ground— Letters Patent (Bombay), cis. 

15 and 39—“ Judgment,” meaning of, in civil 
cases.1 A schema for the manngeiaont of 
a public Uindn temple, confiiiued by Order 
in Council on IMli May 1912, provided inter 
. alia for tho uppoiuiment of a Temple Com- 
mittee with powf*rs to mako rules for iho 
guidance of their imsine.ss and for the 
manugement of tho temple and for other, 
purposes specified in the «chcme, which on 
being ganotioned bv the Disti ict Court were 
to have the same force as if they wore part 
of tho Fcjicmo. By another clause (c*l. 2ft> 
of the flchrme it wa.s provided that tho 
pnovisions of the scheme might he altered, 
tnodlffed or addoil to h* on spplicaUon to 
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the High Court. A body of rules framed by 
the Temple Committee was utter certafii al- 
terations suimtioned by th© District Court. 

Ati appeal profoiTed against the order of 
tho District Court sanctioning tho lulee 
treating tho same as an order under ecc. 47 
of tho Civil Proceduro Coilo and an applica- 
lioii iiiidor i l. f20) to the High Omrt for *• 
nolificatioii of tho rules came on bofbi'e a 
Judge of tho High Court, who, in spite of 
doubts ns to whetlior tho appeal lay againct 
tho order sanctioning tho rules, entertain^ 
tlg^ appeal because no objection was token 
thereto, and having considered tho rules in 
the appeal, dismissed the application under 
cl. (20) of tin scheme: Held— That the 
appeal did not lie and, as jiirisdiction can- 
not bo conferred bv consent or acquiescence, 
should have bixsn rejeetod. But the High 
Court fioiild alter, modify or add to tho rules 
lOinctioned by the District Judge upon the 
application under cl. (20) of the scheme. 
That thore wa^ no right tf appeal to His 
Maje«;ty in Cbiincil from tho decision df 
tho High Onirt except on the solo ground 
that the Judgment of tlie High Court and 
tho decree drawn up thereon were inronipe- 
Jonh RRv\:\' TRTjjvrFroT* nwoon.xr v 
THl? DAKDRTJ TRAfPI.K COMMTTTRE .. 459 
I’l HDANARllJN L'\DV, dved by, law govern- 
ing •nforu'msnt of— Want of indopcndont 
advice, if in itself fatal— Intelligent exe- 
cution, onus to prove— Discrepancy between 
draft and conveyance, how affects the con- 
sideration of tho question— Duty of Court to 
??•*’/. !?* Protection of persons under 

disability strictly.) In tlio c;isc of ou illilo- 
roto puritanashin indy dispoeiiii; of a lanto 
prupoilion of Jitr piopoily witiwnt jnofev 
eionul or iudop...iidenl «dvic.>, tho aulhoriiics 
show 111. I indoiKjiKlont losul mWlco lo not 
in Usilf .j-Bontinl to its validity. Tl»o n-al 
point w that tlio dLsimsitiun mnde must ho 
Hubstantiiilly understood and must reolly bo ’ 

p<d » 1^^’ “■* ®Sf^'«t»on is tho phj-ei- 
cal not, of tho person who makes it. ff the 
Imly R ally undorstands and means to make 

ono IhnnVri that snmo 

one fhonld havo tried to persuade her i,o 

Mio contniry. The onus is on the party 
» ho sots up nml relies on a deed exc-ut^ bv 

n n*** nxphiined to and under- 
stood by her either bc'fom execution or after 

Hnn“' wt'nh establish ndo^ 

tion of It with full knowledge and comni^ 
hension. More execution, tl^ugh uHwcoSl 
pnmeil by duress, protest dr obvious siara^ 

S'TfiTlV*"’’*®* *.*■ oomp'^he^oD. 

t9 in i|.ielf no real proof of a fnio under! 

1 " *’** r.vocubint. Kvidenoa 
to osmbligh iucli cofnproheii«>iop ia aTi. 
viously fcund in priiif lhat tho iW 
read over to tho .^ttlor and. who^,o2^ 
sarv explain, d. The exienf’and chawX 

on n.« required must depeM 

nn (ho Circumstances. lonjlh. fnfrieaek 
IJio iiumlw .md eomolaxily^ of Ibn ik^|! 
tions or Ih.' iinfamiliai-ily of the snWeef- 
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PURD^NA^rlllN LADY-concId 

nwi'ittor aro all roanons for requiring an 
increased amount and officloiicy of explana- 
tion. Tiius a matter not likely to attract 
the attention of the executant in itself ought 
not to bo relied on asi binding unless her 
attention Ims been directly drawn to it. So 
if a deed, ns presented for execution, differs 
substantially, either by way of addition or 
pf omission, from the scheme and details 
whiOh the intending settlor has previously 
laid down, the discrepancy ought to be 
clearly pointed out and its nature and effect 
should fully described, unless, which 
must bo rare, the difference is so obiions 
that even a person uf the executant’s posi-e 
tion must pei*ceive and appreoiate it for 
herself. If ilio description and explanation 
ha VO been partial or erroneous, or hav0 not 
bt*en given at all, the question will then 
arise, as it arises where there has been no 
imlcpi^ndcsnt legal advice, whether, if piopep 
information bad been given it would have 
affected the mind of the executant in com- 
pleting the deed On the other hand, the 
doctrine cannot be pushed so far as to de- 
mand the impossible. Tin* more doclaration 
by the executant, subsequently mad^, that 
sho had not understood what she wag doing 
is nut in itself conclusive. It must be a 
question whether, having regal’d to the 
proved iMirsonality of the settlor, the nature 
of the seitlemont. the circumstances under 
which it was executed, and the whole his* 
tory of the parties, it is reasonably establish- 
ed that llio deed executed ivas the free and 
intelligoiit act of tJic rottlor or not. Fraud, 
durese and actual unduo influence are sepa- 
ruto rauit^^rs. It is a matter of obligation 
oil the Judicial romiiiitlce to be strict and 
unwavering in defence of those strict rules 
which have been laid down for the protec- 
tion of tho ilefeiiceless in India. F A R1 DU- 
NN fSA V. MLKHTAU AHMED ... 337 

PUTN I— Contract between Durputnidar and 
Seputnidar for durputiit rent, maintaiuabili- 
i-eiit to Futnidar out of sepiiini rent pa.yablo 
io Durputpidar— Suit by Putnidar against 
Seputnidar for dtirpuliii rent, maiutainabi li- 
ly lof. See (>)iitract- JIH.AN KRISHNA 
I^IULLICK V. NIUUI'AMA GUPTA ... 812 

PUTNI rENUlHO, nature of— Pulnidar, if may 
use fand for brick-making— Injunction, if 
may issue, at the instance of lamindar— Ab- 
sence of provision in putni lease about brick- 
making, if can be construed to prohibit it 
by implication 1 Where on the suit of the 
zamindar the lower Court granted an injunc- 
tion restraining the putnidar and his lessees 
from making bricks : Held (on the ques- 
tion whether tho relation of tamindar and 
putnidar was such as to debar the former 
from getting ihe relief claimed).— That the 
only matter to be considered was whether 
the uso made of the land affects the laiid- 
lonP.e aecui;ity in tho matter of tho rent 
reserved. If 11m u$e does :iot threaten the 
oomplelo destruction of tiio property or if 
it does' nut threaten such a change as to 
endanger the rent the zamindar has no 
cause for couiplaint Held further—That 


PUTNt TENURE- concld. 

it could not bo held that because the 
putni instrument did not authorise brick- 
making it forbade it bv implication. Real 
nature of putni taluks as distinguished 
from ordinary leasehold interests pointed 
out. SUREiVDHA NARAIN SINHA v. 
c. SINGH DEODHORIA ... 233 

'•PUTR.i POTj'lRADIfaUMR,'' if excludes fe- 
males. See permnnent lease. PANCIIU-* 
BALA DEDI v. JOTINDRA NATH GO- 
SWAMI g2f 

RAILWAYS AOT. INDIAN (IX of 1890), s. 72^ 
Risk note, Form B, consignment of goods 
by— Non-delivery of complete packagee— 
Suit for damages for non-delivery— Onui— 
Initial onus on Railway to prove lose— 

“ Lou,” meaning of— Suit, proper consti- 
tution of, at to parties— Defendant described 
*^®**'*'*y administration,” If 
sufficient— Appearance by Railway Company 
to contest sult-MIsdescription-Amcnd- 
ment.] Where goods were tranemitled by 
Bailway at a lower cliarse than the oidinary 
tuin rale upon tho consignor eieiiiiis a 
risk note. Form D, the burien ia upon the 
Plaintiff, consigiiur, of provinir tliat the 
case falN within tho exception contained 
in the ri=k jioto. viz., that tho ettode went 
lost owins to tho wilful .neglect of its eer- 
vant* etc. But before (he Plaintiff is 
reJlpJ u^n to prove that tho goods were 
« r *® neglect of. or theft by. 

and nnleee 

*•5 admitted by tho Plain- 

hft. the oiiiis i«. in the first instance, on the 
itaihniy odministration to prove tliat the 
wods have Wn lost and it will be then for 
the llaintiff to show that the fosw was due 
to the wilful neglect of. or theft by, the 
Milway servants. The loss, as conteniplo- 
l!**i Eailwavs Act. 

•’y I«Rilway and not 
i\l!* The East Indian By. 

Co. V Jogpat Singh, 28 C. W. N. 1001 (l&24> 
approv^. Smith v. G. W. B. Co., ritesj 
l a's- 1<8, distinguished. The suit hnv- 
ing been brought against the Defendant, 
ih^ '** "Agent, I'list Indian Railway." 
the ^ilway Comiiiiny entered appearanee. 
put in written statement and contested the 

V? *i ‘I*. **',®. statement it 

plead^ that tho Plaintiff had no cause 
of aetion and no right to eue tho Defen- 
dm^ no si^nfic ^und was taken that tho 
**®*' sn«d. Held— 

'I was a case of misdescription which 
form-nl amendment. 

B B Manufacturing Company v. 

B. B. ond C. I. Bailway Company, I. L. R. 

47 Bom. TSii 0923>, referred to. Ram Oas 
»m V. Mr. Cecil Stephenson, 10 W R vnt 
(1868>. Nuboon Chunder Paul v! cVell Sb^ 
phomon. Agent of the East Indian Railway 
Company. 15 W R. 53i (1871). Agent, Ben- 
.•'®'’wny r. Behari Lai DutI, 
***-’-^- (JO (192S) and East Indian Rail* 
way Company y. Ram Lakhan Ram, 1. 1. K, 

8 Pat. 230 (1921J Pat. 8 (1923'. distinguished. 

6 
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KAILWAV ACT. INDIAN- con aid. 

MESSRS. UOl'IRAM BEUAUIKAM v. 
AGENTS, EAST INDIAN RY. AND O. & 

R. RY. . ••• 

l<EC0RD-0 JMllG IIl\S-Wliotlier fijiilry in 
rccord-oi'-rij’Jits presumptive cvideucc only 
in suit between lundlurd and tenant as sueli 
or in all suits. See under B. T. Act. TAZ- 
LAR KAIIMAN v. GOI.AM KADER MIA OSil 
REGISTRATION ACT (XVI of 1908), s. 17, sub- 
sec. (2), cl. (vi) -Registration— Solanama in 
a rent suit crsiting a permanent and trans- 
ferable right in a holding, if admiss.'ble in 
evidence in a subsequent suit, though un- 
registered — Si-'lenama incorporated in subs- 
tance in the decree, if requires registra- 
tion.] In n rent suit by a Hindu widow, 
a solenama was filed by wJiicli a perma- 
nent and transferable interest was created 
in a holding and the aiiit was cleci'eed at an 
enhanced rent, the decree stating that the 
suit be decreed in terms of the solenama 
wliich bad been lilcd. Subsequently on the 
sale of Iho holding by the tenant, IJio 
reversionary licir brought a suit for eject- 
inont on the ground that the tenant had 
no iransterablo interest iind that the sole- 
nama puiporting to grant a transferable 
interest to the tenant was inadniissible for 
wvuit of registration: Held— That the 
decree in llie previous suit in substance 
incorporated tho solenama as part of the 
decree, as tlie decree could not havo been 
passed without reference to the solenama. 
Further, tho solenama, ]ia\jing used 

only as an admission by the PJaintiil who 
had hied it on behalf of tlio widow, was 
a^iS'iible in evidence without regislratiou. 
.TAGADISH CHANDRA MUKERJl v. RA- 
SIK MANUAL ... ... ... 307 

, s. 77— Suit for regis- 
tration of a conveyance— Valuation put by 
Plaintiff should determine the jurisdiction 
of the Couit and net tha real value of the 
property conveyed.] Tho Petitioner brought 
a suit under ^oo. 77 of the Indian Jtogistra- 
ticn Act in the Munsit's Court for the 
registration of a coiiveyauc? and valued tho 
suit at Rs. .500 wiiich was the value of tho 
propeiiy aa m?niioned in the document. 

'riio Jow'cr Cou i.s held that as tho iiolual 
value of tho propoity in quosii'in vuis more 
thin Rv. 1,000 tlie Munsif had no juri'*-^ 
4lklioii to try tlio «uit: Held — ^That tho"^ 
Plaiiiiifi was entitled to put liis own valu- 
ation of the siiil which wMs not with regard 
to any land or Interest in land but (he sole 
object of whi'di was to got a document re- 
gistoTiHl, and Iho Munaif hal jurisdiction 
to try Hie suit. GOT.AAf RAHAM.AN v. 

SM. SABErC.r/iN HTBI ... ... 951 

RKOl LATrON TT OF 1S19. kec. 24— Suit to con- 
test order of Board of Revenue declaring 
land claimed as part of perrranently settled 
estate liable to assessment of revenue, if 
barred by one year’s rule of limitation— Act 
IX of 1847, tec. 6.] A suit to contest an 
order of tho Jloard cf Revenue under 
eec. of Act IV I8i7 declaring the 
l&biHty of lands claimeld as part 
of a perniaiienily settled e^fate, to as- 
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REGUL VriON II OF 1819- conoid. 

sesBinont of revenue, is not barred by 
the one year's rule of limitation laid down 
in BOO. 24 of Reg. II of 1819. SECRdSTARY 
OP STATE FOR INDIA v. RAI RADIIA 
iCANTO AlCH BAHADUR ... 774 

RENT, buit for, if may be brought by joint 
co-sharcr alone. See suit for rent. KADHA- 
BINODG MONPaL v. NABA E1S.HOKE 
MONDAL ... . ... 413 

RES JUDICATA j See Mallomeicla^a law. 
MUSST, MAINA BIBI v. CHAUDHRI 
VAKIL AHM.AP ... 671 

DcciMiun by presumptive rever- 
sioner against Hindu widow if binds v;liole 
* boily of rcvoisioiiers. Sec Oudh Est.-itog Act. 
MATA PKAS.AD v. NAGESUAR SAHAI 626 

essence of the doctrine cf— 

Applicability of the doctrine in suit for 
rent or ether recurring liability— Decision 
of question nut raised in the issue but neces- 
sary to be decided, effect of, as res judicata— 
Suit for rent of put ni— Previous rent suit 
for a different period against Defendant’s 
estate dismissed but liability for rent for 
all times not discussed nor decided— Pre- 
vious decision, if res judicata.] The Plain- 
tiff sued jor tho rent of a putni tenure, 
eight annas interest in which belonged to 
one N, the same according to iho Plaintiff 
having l>eon purcliased by tlie estuto of N's 
mother-in-law which descended to N. In 
a prevLou.s suit for rent of the snmo putni 
against the os(*cutor of the c^'tato of N's 
mother-in-law the ho id estate hud been ab- 
wlyed from liability to iiay. Tho facts re- 
lating to the purchase appear^^d to bo that 
the owner of tho eight aniius interest owed n 
certain rmount to N's mother-in-law on a 
note of hand on which a decree was <ob- 
iaineef and m execution of that deciee the 
share of the putni was pun'Iiusetl : Held— 
That tlie dwi.-ion in the previous suit did 
not operate as res judicata. The essence 
of tho diictrino of res judicata is that 
where a material i-tsuo has been tried and 
cleterminoil lietHceii tho eanic ijurtlea in a 
proper siut and in a proper Court as to 
tho .'•tatus of one of them in relation to tho 
other or ns to iho right or title claimed by 
one of them against the other, tho same 
qneblion cannot ho agitated by them again 
in another suit. In the ceso of buits for 
rent i»r other recurring liability the cuuses 
of acHon for suits for eucces<.ive periods 
are different. In the ra.s»i of such fruits for 
the doctrine 1o apply it will have to be 
ehown that Iho question of right or liabi- 
lity not merely for the pcuod in I lie pre- 
vious suit but that for oil times or once 
for all was directly and for bstonti ally in 
f»ne and was tried and determined. If a 
direr.t issne on the point was raieed and 
decided, the decision would be res judicata 
in respect of any suit for a subsequent 
period. If the decision falls short of that 
requisite and if the general question was 
gone into and decided merely for fhs pur- 
pose of deciding the right or liability for 
the period involved in the suit, iben Ihe 
Issue was raised not directly and subftan- 
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1m:s ji:i)icATA-contld. . . . , „ ^ 

iiaily but collatoraily or lUGidetituUy. In 
a tiiit for rent no issuetii need be framed, 
but where issues are framed the non-exis- 
tence of a direct iesue of this character 
has to be seriously taken into account in 
determining whether the ciueetion of right 
or liability for all times was really directs 
*ly and substantially in issue. The prim 
ciplc that the decision of a question in an 
earlier suit which was not laiscd in the 
issueo but which it was ne^e^iT to decide 
therein operates as res judicata in respect 
of the eanio quosticn when it is raised in^ 
a subsequent suit bad no application to 
Ihe paeseiit case as it w'as not at all clear 
that tho question of liability of the estate 
for tho rent of the putni for all times was 
either raised or decided; while, on ihe 
other hand, the matters on tho record 
pointed to a contrary couidiision, namely, 
that Lbo estate was ab^dved from liability 
in respect of the particular decree and the 
question of the liability of the e^nto for 
all times was undetermined. GN ANAIDA 
GOBINTjA CUAVDHUKI V. NOLINI 

BALA BKBT , ^92 

Decision in previous rent suit 

on rate of interest, if res judicata in sub- 
sequent t'ent suit when law altered by 
judicial decisions after passing of pre- 
vious decision-^Sfipulation in kaliuliyat 
about interest at 75 per cent., if penal.J 
•JTio Plaintiffs sued for rent on a habu- 
llyat in which interest for arrears of i*ent 
WHS stipulated at 75 per cent, per annum. 

It appeared that in a previous suit for rent 
between the same partiea it was held that 
tho stipuJaiioii as to interest was ofei ponal 
nature and interest was allowed at 12 per 
cent, per aiuium: Held— That tho mere 
fact that 75 per cent, is the rate stipula- 
ted in a kobuliyat does :-iot frhow that the 
rate was a iienal one. Asutosh Dhar v. 
Joylal Sardar, 17 C. L. J. 50 (1912), leferred 
to. That the law on the bubject haviitg 
been altered by judicial decisions since the 
the judgment in the previous .suit it could 
not oiKirate as res judicata. (?ases must 
be decided upon the law as it stands when 
the judgment is pronounced and not upen 
what tho law was at tho date of a pre- 
vious buifc and il the said law has been 
altered in the meantime and the effect 
of tho law has been difforonliy intei^ 
proted by judicial decisions) or altered 
by statute, the decision on tho quoslion 
of interest in an earlier suit for rent would 
not operate ns res judicata with regard to 
the same question in a saiit for rent for 
wubeequont yeans.. Aliitiiinnissa Chaudhu- 
rani v Shama Charan Roy, T. L. B. .*12 
Cal. 749 followed. NABIN CHAN- 

DRA SAHA PODDAR v. DCDU MIA ... W 
REVENUE SALK AOP (XI of 1859)-^Ncn- 
sarviee of proper notice under s. 6, affect of. 
under a. 33— Combined notice under s. 5 
and s. 6, If valid notice under the latten- 
Objeot of tho respective notices under ts. 

S and 8— Sale, when to be set aside— Necet- 
•ity of showing substantial Injury— Cess, 


RKVLKUi: SALL ACT-COntd. 

if ta be included in arrears of revenue— 
Revenue money order— Collector, if can ap- 
propriate remittance to kist other than 
that mentioned by remitter— Contract Act 
(I of 1872), s. 59. J The notice under sec. 

5 is to be isbued for the purpose of giving 
warning to the iieople concerned of the lia- 
bility cf the melial Ijeiug sold iu the event 
of the payment not Ix'ing mMe writhin 
the time fixed thciein. it must theiefore 
isMue bciore the mehal has become 
liable to siile; whereas the notiiicatiou 
under sec. C lias to be issued after the 
pitiperiy has become liable to sole—a date 
tor sale having been ffxed. Therefore a 
combined notification under secs. 5 and i> 
cannot 1^ legally issued and when sucli 
a notiliciilion is issued the effect is non- 
Bervico of a proper notification under tec- 
6. Under sec. ^15 of the Act what is meant 
by irregularity is the fact of the sale 
having been held conlrary to the provi- 
.rioua of the Act. There is no distinction 
made between illegality and irregularity. 

The authuiilies sliow that when tho Col- 
lector Jtas jurisdiction to hold the sale, 
non-com pi ianco with any of the provisiomi 
of tho Act will render tho sale liable to 
be set aside only on the gfronnd that a 
IMiTty lias sustained substantial injury by 
ivason of the illeguUty or irregularity com- 
plained of. The ffiicbng of fact that the 
low price teiched at the sale w'aa not duo to 
the failure of the Collector to issue a pro- 
per noiificution under boc. 6 of tlic Act is a 
finding of fact wJiich muat be accepted, and 
whether the iion-i'ionipliance with the pro- 
visions of sec. G umountsft to illegality or 
irregul'iiity, the I’hiintiffs aro mot entitled 
to succeed in view of the finding of the 
Court below' ikat the inadequacy of price 
was net due to the breach of any provi- 
sions of tlio .let. Cesses should not bo in- 
cluded in the amount recoverable under the 
Revenue Sale Act, but if there be arrears of 
revenue due and unpaid, tho f-ict ihat the 
amount of nrroaTB claimed was different 
from what is found really due did not 
take away llie jurisdiction of the (Villector. 
Where on amount sent to the Collector 
by po.^tal money onler it must be appro- 
priaterl by the Collector to the kist iqMi- 
iioned by the remitter under sec. 59 of tho 
(V>Titract Aor. Per Graham. J.—Act XI of 
18.59 is a stringent enactment for the n-ali- 
saiion of arrears of revenue and that 
lieiug so, there ia an obligation to comply 
exactly with its requiremonts. A luitifica- 
tion under sec. G ought to be issued in all 
casf^ nnd it cannot be disnensed with on 
the ^ound that a notiGcari on has already 
been issued under see. 5. LAL BETTARY 
MAITY V. KA-lKNliRA NATH MATTY . . GIS 

, M, 10, 11— Residuary 

share, sale of— Specification in rotiree, 
whan sufficient— Largeit co-sharep delibera- 
tely defaulting and buying up estate— Other 
eo-tharers* equity to get reconveyance.! 

The Kpecificdtion in the notices of the 
ppopeity sold should coniain sufficient de- 
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taila to enable IJie purchueer tu know wliut within the niouniug ol vl. 15 of tho^Letters 

he was bujing. Where the largeiit co- i*ateuc uiid us sui-Ji uii uppoetl lay from the 

sharor iu a rcveniie-puying estate cleli- order. Sukhlal Chundermull v. Eastern 


berately defaulted with the intention of get- 
ting rid of hi» co-sharern and puixdiusiug 
the estate himself, the Court would in 
equity bo juslihcd in ordering him to re* 
convey to the other co-sharers tlieir shares 
of (he estate which he purchased ut the 
ealo on such cosharers paying to him 
the nai>')uiii .of arrears due fram them 
together with thoir i^haros of the costs 
incurred. SM. KUSOM KA-^liNl DEJII v. 
IIAR A 81- N PAK AI AJ UMDAK ...KKH 

REVKUhiONKltS, nature of the interest of— 

Suit by prcsamptive rcv'emcner against 
Himlu widow, if binds whole body of rever- 
sioners- Ste Ovdh Estates Act. MATA 
PUA8AD V. KAGESHAK SAHAI .. 620 
KEVltiW, improperly granted— Jurisdiction of 
Appellate CLurt. -NUITVA GOJ^AL 
MITRA V. J:\U1T DASl ... 584 

RIPARIAN OWNERS, rights of. See under 
Watercourse. MACNG JIVA v. MAli.NG 
KYI NYO ... ... ... 219 

RULES OK THE HIGH COURT, Original 
Side— Ch.ip. XIII A—** Swearing positively 
to the facts of :he case/* what is— Order 
giving leave to defend, if appealable.] An 
ap])eal decs not lie fram an order giving 
leave to deiend under Chap. XII I A of (he 
Rules of the High Court (Original Side). 
Karamall Raniballav v. Mangilal Dalim- 
chand. 23 C. W. N. 1017 (1919). considered. 

It is not sufhcicttt compliance with the rules 
providing lor verification of tlie caubo of ac- 
tion to lefer in the affidavit to the plaint and 
say that the statements contained in it 
are true; but in deciding nil application 
under Chap. XIII.A, the w’hole affidavit 
ought tw be looked to to tice wdicther there 
has been a proper verifiemtion. MBiGirJKR 
MANNING V. KALOOUAM LAUHMI 
NARAIN ... ... ... 70G 

— Original 

Side, Chap. XI HA, r. 3— Defendant first 
appearing in person, thon through an 
attoi nay— Summons in time, if made within 
10 days from the. date of the last appearance 
—Order giving leave to defend on furnish- 
ing security, in default decree against the 
Defendant, a “judgment** w|thin the 
meaning of cl. 15 of the Letters Patent.] 

A suit on certain promissory notes was ins- 
tituted on ilie 18tli (Vf ,Tuno 1924. On the 
llth of July 1S3I, the Defendant entered 
appearance in person; on the 21st of July, 
he agiun entered Appearance throng )i an 
attorney and on the same day the w'ritten 
Hiatoineiit was filed. On the 22nd of Julv 
1924, a f*ummons w'as taken on bidiaif 
of the l*lainti(Ts under Chap. XII T A of 
the Rules of (he High Court and H was 
ordered that tlie Uifendaiit furnishing t'-e- 
enritv (within ti time specified in the order) 
would havo leavo to defend, in default a 
df^refe shonid lie drawn up against llie De- 
Ibndfant fir the cLiim under the promivs&iy 
notes ! Nald-*-That the order involving an 
* acQtldic ition on Hie claim was ii judgment 


ISank, Ltd.. I. L. R. 42 Cal. 735 (1915), dibtin- 
Hui&d^d. Held further—TUat though the 
summons wag out of time, if the llth July 
was taken tis the dale from which the lU. 
days run, the Uofeudant's attorney by again 
entering uppeurunce on behalf of ths Dilen- 
cUiiit oil lU<.i 21st July 1924, gave the l*lain- 
tifi's another oppvrl unity and as such the 
uummons was in time as defined by r. 3, 
eChap. XUIA of the Rules. I'HATT'U LAL 
MLSSER V. THE MAKWARl COMMERp 
ClAL HANK ... ... ... 298 

SEA CUSTUAlS ACT. INDIAN (VIII of 1878), 
sec. 20, proviso to— Great Indian Peninsula 
Ry. Co., if agents op co-proprietors of the 
Secretary of State tor India in Council- 
Stores purcnaied and imported by Company, 
if liable to duty.] The railway and worke 
and all ongiiips, stoc'k. etc., pertaining there- 
to formerly helonging to the Great indiaii 
J'eniiisuia Railway Coiupanv vested by 
statutes (iJ ujid (it Vic. e. il8 in the Secretary 
of State for India in (.V>uiicjl as from 30tli 
Juno 1900: Held, upon a construction of ths 
agreement made between the Secretary of 
State in Council and the Company— That 
the Compiiiiy was theremder constituted 
the agent for (he niaiiiteiiaiice and maiiage- 
menl and working of the railway and no 
more than the agent of the Secretary of 
State in Council. The receipt under the 
agreement of .in one-twentieth share of llio 
prolitn by the Company did not make it a 
INI r tiler \vith the Serri»tary of State in 
Coumel in the undertaking, the sumo being 
remiiiieratioii for services lendered us such 
agent, (.^onsoqiicntly stores purchii^ed by 
the Company wilh money supplied by the 
Secretary of State for India in Council and 
imported by them into India for the use 
of the undertaking were, :it the lime of 
the iinporiation, goods belonging to 
( rover n/jient and exempt from duly under 
the pn^vi.bo to sec. 20 of the Sea Cubloina 
Act. ^^l;CRETAUY OP STATE FOR INDIA 
V. THE GREAT INDIAN PENINSULAR 

KY. CO. 7U 

SERVK'E TEN U RES -‘Lands held by digwar or 
ghatwul- Relation with zamindari within 
ambit of which lands situated— Onus of proof 
—Ancient document, when to be construed 
with reference to usage-TJianadari lands, 
whether resumed or not— Minerals, whether 
belong to Government or landowners— Privy 
Council practice— New ground of argument.l 
While it may well bo that the digwars or 
ghatwals arc nubordinate to the Muniii- 
dar, it is always a iiuestioii i.f fact wliether 
they are or are not subordinate. Tho bur- 
den of proving that the laiid .<9 of the didwar 
or ghatwal though within tlie geographical 
limits of the aaininduri are a part tlieraof 
is on Uie /amindar. Forbes v. Maar Maha- 
“ M. I. A. 438: U W, B. 28 
(1870), relied oil. Should tlio genoral uerde 
of an ancient grant bo uncertain, they may 
be fairly cxpiaiacd by eubsoiiuont usage. 
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Duks^of Beaufort v. The Mayor, Aldornr.en 
and Burnetiet of Swansei, 3 fixcli. 113 
Van Diemens Land Co. v. Table Cape 
Marine Board, lldOdJ A. C. U2 and Watcham 
V. Attorney-General of East Africa Protec- 
toratOi il913J A. C. 53‘i. roforrod to. T'Le 
.. question wKcthur niiuos uiid Minerals belcng 
to landowner^ or to tJio (Jovernmont not 
coDsiderod. Qiiare— Wliollicr the statement 
in the iligh t.'onri’s judgsacnt that thana- 
dari lands though made rosumable were 
nut alvrays ra^iumod is •?oiisieieiit with tJie 
obseryations of the JudieiiiL Committee ni 
Lelaund ding Bahadoor v. Bengal Govern- 
ment, 6 M. 1. A. 101, 111-113 (1883). Joy- 
kishen Mookerjee v. Collector of East Bi*rd- 
wan, 10 M 1. A. 34, 44 (1664) and Ran jit 
Singh v. Kalidaai Debi, Ja K. 44 I. A. 117, 

122: s. c. 1. L. It 4i Cul. 841: 21 C. W. N. 

609 (1917). The Ih'ivy Council would be 
very Ldmry of entertaining an orgument 
never raised befoio or considered by the 
Courts below in a case from India. .siCKE- 
TAttY OF STATE FOR INDIA v. JYOTI 
PROSriAD SLNOll DEO ... ... 745 

SUERAIT, sale or mortgage by. not fciupiMitulile 
for necessity — Possession of alienee, if ad- 
verse and Hum when. RAJA MANINDRA 
NAUAY^AN ROY v. SARAT CHANDRA 
RANDOPADHYA ... 740 

SONTH.4L PARUANAS RECiLLATTON III of 
1872, as amended by Regulations V of 1893 
and III of 1898, sect. 5, 6— Cikil Court at 
Bhagalpur, if competent to entertain suit 
to enforce mortgage of properties partly in 
Sonthal Parganai and partly in Bhagalpur 
-Interest awardable— Post litem tiniereft, 
award of, discretionary— Civil Procedure 
Code (Act V of 1908), sec. 34-Sec. 11, Expi. 

IV, objoct of— Omission to claisic relief in 
previous suit, claim barred— Preliminary 
decree refusing to award internt posi litem 
—Final decree, if may award same.J The 
joint family piopeiiy of certain Hindus who 
were gov«»riiod by tho Mithili Schc-ol of 
Hindu law, the greater portion of wliich 
was situated lu the Sonthal J’argaiias and 
the rem.viudor in tho District cf Bhagalpur 
was mortgaged in 1S96. A suit to enforce 
the mortgiige by sale of the property 
brought in P.I04 in the (^urt of Oie Subor- 
dinate Judge of Bhagalpur was dismissed 
as incompetent by the Privy Council in 
1914 in view of poc. 5 of Reg, III of 1872 
na amended by Reg. V of 1893; a personal 
decree, to tho pas.sing of wliiaK see 3 of 
Reg. T(I of 1973 would be no bar and which 
was pra,yod for in the plaint, was not 
paased in that suit owing to Plaintiff's omis- 
sion to proas for it. Tim statute was 
amendid by Reg. Ill of 1908 which only 
excluded from tho jurisdiction of the CiriT 
Osurta suits to be instituted between tho 
date of a notiftcation in the Qacette that a 
eattlement shall be made of the whole or 
of the Ronthal Parganas and 
the date on which the settlement shalii by 
oimilar notification, be declared to have 
^n completed. In 191.3, the mortgagees 
instituted the present suit in the CUmrt of 


SONTllAL I'AUOANAS KliOt/LATlON-concldT 
the Subordinate Judge at Bhagalpur upon 
tho .mortgage bond praying for the same 
reliefs: Held— That in view of the change in 
the law. in the absence of proof that at 
time tho mortgaged property was noti-» 
ned for seitlemeiit and not nfititied as set- 
tW, the Court had jiirisdi.jtion to entertain 
the suit within the meaning of sec. 6 ot 
teSS* niiieiidod by Reg. V of 

1^1. That in dealing with the suit the* 
would bo bound to give fall force and 
ettwt to the provisioiia of sec. 6 of the Regu- 
lation 111 regard to interest. Ram Chandra 
Marwari v. Rani Keihobati Kumari, i c. L. 

J. 182 (1905), approved. Where the preli- 
minary dcciee refused to award post litem 
interest upon the amount decreed on ioot off 
a mortgage, the Court had no power to 
award such iiitero.«9t by the final doevee. 

Iho allowance of interest post litem ia. hv 
Ju'* 5^ *** I**® Procedure C-jdc, within 
discretion of the (Aiurt and the Hfirh 
Cburt having in the exercise ot such ilis- 
^etion refused such interest, the Privv 
^unca Idcclined to interfere with that 
decision. That the prayer for a personal 
d^reo could not be granted in this suit in 
view of hxni. j v to sec. 11 of the i;ivil Pro- 
cetlure Code, the Pbiinliff Jiuving emitted 
to claim this relief in the previous suit 

iSisS'SJlnT"^’' "“>* .. 

STEBLlxNO WltArrs ON rONOON, contmet ‘ 

Hank! 

® kc, uujar I 'out rap. 

S- .MAUBOOB BLLAItIB AND W v 
MESSRS. COX .\ND CO. — r. 

SUO^^ON ACT (X of 1<65), ten. 101, 102, 
120— Will— Construction— Absoluts gift ttc- 
“?**“!£** votJ.yttlojinont, or ostatc for 
** '•■“llhle^ for life, romainder 
to children on .ittaining 2 l year*— Gift to 

•a’*'"**, in England 
,y '• «>» IMi ] The testator, 

'» «»f. hoqucatJied his 
trustees with directions to appor- ' 
tion the residuary trust tunds into as uiaiiy 
raual eh'iros os ho might have daughters 
living at the time of his death or wh j huv- 
ing pr^ereased him idiould have left issue 
sumiving the testator iiiid to pay the in- 
Mme of each of such sitares to' his said 
ilaivhtora rcsperiively during their ra». 
pectivo lives and from and after tho d!^c^ 
^f- *^ ** “'d donohtots to stand pos- 

fosiduory trust 
1."” “W'^nnotod ns aforesaid to such 
dni^hter nimu trust for the ehildron of 
ouch daughter who «haU attain tho am of 
21 .voara. .All his throe daughters having 
survivid him: Hold-Thnt there was iif 
disposition m favtour of ths daughters of an 
atwtute estate in the respective ehnres 
followed by a provision for settlement which 
became inoiiemtiviF within the meonine of 
sec. IM of the Succession Act ths priiwdple 
of which 18 not substantially different from 
that laid down in Latsanee v. Tierney, 1 
Mac. A O. Ul (W49). That tho ultimate 
“•'Wsitions in favour of the danghteiw' . 
liiililren on (heir attaining the age of 21 
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veavs fulled altogether us being obnoxious 
to the provisions of eec. 101 and sec. 102 
of the Succession Act, the ckildran of tlio 
. daughters being intended to take ns classes, 
f\’ithin the iiieuning of sec. 102. The differ- 
ence Iwtween the rule obtaining in Kngliind 
and that laid down in sec. 101 of the Suc- 
cession Act pointed out. Whethor Madras 
Act 1 cf 19U was ultra virea or not. Act 
Vlli of 1 j 2J of the Indiain Legislature mode 
.‘'CCS. 101 and 102 applicable to tho Will. 

The provisions of tho Majority Act oxlond- 
iug the iieriod of minority in crises men- 
tioned therein to 21 years did not validate 
the disposition, ns at tho testator's death 
4 in:' could not be certain lahether all or any 
of the members of the classes in whorie 
favour the disposition was made would 
ever have guardians appointed us contoin- 
ulated by tho Act. S. b'OUNDAUA ItAJAN 
V. 0. M. .NATAIUJAN ... 434 

Si:CCKSSlON OF PROl'l-KTY J'KOTE JTION 
ACr (XIX of 1841)— Shebait of idol, if com- 
petent to make application under the Act — 

Act not limited in application to intestate 
succession — Sec, 14 — Application made with- 
in six months of tho death of widow who 
inte**vened at holder of life interest. If with- 
in time.] Oiia 1* by his Will gave a life 
interest in his properties to his »vife and 
also authorised her io adopt a son, failing 
winch event tho pr^iperties were to vest 
in two idols. After P's death his widow 
was in possession for a long time and on 
her death one B took posse.ision of tho 
properties alleging that the wido*v had 
adopted his .son. On the application of 
the motlier of P representing hers. 2 lf uj si 
shebait of the idols the District Judge 
made an order directing that the cuiator 
appointed under the Act should malre over 
the pTopertiee to the applicant before him: 
Held— That it is competent for a snebait 
to present an application under the Act. 

The o.xpres8ion ** succession ” in the Act is 
xkot to intestate succete^ou and 

applies also to lestamentarv succession. It 
is not necessary to bring the oper.ition of 
the Act into rla.V that the buccession slM.uld 
he clviimed from the last deoea^ pro- 
prietor and tho application having been 
made within six months of the death of 
the widow of the testator wos ptDperly made 
within the meaning of ajp. 14 of the Aol. 
BENODE BEHARY SAHA v. RAT SUN- 
DARI DASSYA W 

SUIT under Ch.ip. XIIIA of the Rules of the 
Original Side— Unconditional leave to 
defend— Practice— Denial of main portion of 
tho Plaintiff’f dIaim— Sale of eecuritiei, if 
without jurisdiction.] Where there is a 
general denial of the main portion of the 
Plairitiff'e claim, unconditional leave in 
defend should he given and it is a wrong 
practice under Ohap XITIA of the Rules 
of the Original Side (new rules) to make 
an order for furnishing aecnrity merely 
heeatiiTr the Judge thinirs that tho Plaintiff 
( h# a better pfosi^t of success than tho 


Page 

.SUIT— concld. 

Defeiidanr. The Court has no juribaiction 
under C?hup. XlllA to make an order for 
sale of securities. KADHA KISSEN 
OOENKA V. THAKIJRSIDAS KHEMICA ... 228 

- — for rent— Joint co-sharer, if alone may 

sue for his share of the rent.] Tlie Plain- 
tiff and his bivtlicr were joint owners of* 
oiu-chird of an c>tatc. lie cued the De- 
feiulr'Uil for iiis one-sixth share of tho I'cnt: 
Held— That the I’laiuliff and his brother. 
)x‘ing joint proprietors with rogard to the 
«jio-Lhii‘d bharo of the rent payable to them 
the PiaiiiLiff was not entitled to enforce 
his claim to the onc-sixlh share of the 
rent as against the tonajitj without their 
consent. 'J'Jie ITaintiff might eue for the 
enforcement of the entire contract between 
him and his brother by making his brother 
a party Dofendnut but he way not entitled 
to onforeo a part of tho contract between 
himself and his brother on the one hand 
and the tenants on tho other. RADHA- 
BINODE MONDAL v. NAliA KISHORE 
MDNDAL 413 


commenced b> the n>ixt friend of an 

infant, not fer his benefit— Court's jurisdic- 
tion to dismiss the suit on an applica- 
tion.] Where it 4ippnar.s clearly uiplon 
affidavit that a suit has been commenced 
by the next friend to promote his own 
viewa and not for the benefit of the infant, 
the Court has jurisdiction to make an 
order '^iimnvu'ily dismisssing tho »iiit, 
without an eiuiuiry into its propriety. Sale 
v. Sale, 1 lhav. m (1S39>, followed. CHAN- 
DRA SEKH.AR MVT.IJCK v. GONE8II 

CUANPK.V DE ... 327 

for recovery of possession by party 
against. wTiom order ha^ been made under 


ocu. — ^^ 1 .- 0111(111 oi iiiugisrrnrc s oracr legai 

and iwriion ilh^gal— Limitation. See uiider 
Limitation. RAlflNI NANDAN OlIAL- 
DHURf V. JADINANDAN CH.AUDITIJRI 87.3 
SI MMOXS. service of —Original Side, High 
(\>urt — Rules. See Civil Pivcodure Code. 
.SUGAN CiJAND DAGA v. KA^APrA 
CHET*! Y ... ... 734 

SI ■ RETY.SHI r, eon tract of, if iiia.v be embodied 
in petition of compromise filed in execu- 
tion case See Civil I’roccdure Code. 

BKW.A w. HASIN .SARRAU ... 601) 
M RlilT for judgmonMIebtor— Content decroo 
without tho knowledge of the euroty, If 
ditcharget the surety— Payment of decretal 
amount by inetalmenti.] Where a uineent 
decree la inailo without tho kiu>wled((e ond 
eongont cf the nurety, the surety is dl«- 
choTRod. Tatum \i. Event. 54 L. T. 336 
0^), followed NATIONAL COAL CO. 

V. KSHITfSH BOSS . , ... . . 540 

TARIFF ACT. TNDI.AN (VII of ItM), t. 10 (b) 
—Sale— Buyer’s right to deduct decrease in 
custom duty from price— Tariff valuation 
yid taxation distinguished from levy of 
duty.] 'I'ariff values and their taxation 
different from the duties and 
their levying. A change of dut.v means a 
change in the rate of duty, which follows 
wifernmcub and adminskrativo notion. 

The conlenlion that a change of tariff 
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TAEIFP ACr, INDI.lN-coneld. *** 

▼alues of sugar is con8tru«:tively a cLarge 
in the sugar dvty within the meaning of 
sec. Ig of the Indian Tariff Act VII of 
1894 is untenable. PROBHUDAS v. 
QAN2DADA ... ... ... 7‘j 

TBANSfEK OF PROPIJUTY ACT (IV of 
1882). S9. 56 and 81, principles of, if appli- 
cable where some of several mortgaged 
.• properties are subject to a mining lease, 
the lessee having taken the lease with notice 
of the indebtedness of the mortgagor 
— Lessee, if entitled Is have the charge 
satisfied out of the other mortgaged pro- 
perties' first, where the mortgagor has 
still a valuable interest in the propertf, 
a.g*f the superior right to receive rent and 
royalty.] \Vhero two out of several mort- 
gaged properfcios wore subsequently leased 
out for mining, the lessees having notice 
of the mortgagor’s indebtedness, an^ the 
properties, the subjects of the lease, wei^e 
ordered to be sold first in execution of the 
decree had on the mortgage upon the 
application of the mortgogors: Held— 
That the leasoea were mot entitled 
to have the mortgage debt satisfied by tho 
sale first of properties other than those 
subject to the lease, and the principle of 
seo. 56 of tho Transfer of Property Act 
did not apply as the mortgagx>rs still hail 
a valuablo iiiiorcst in the property, i.e., the 
right to receivfs rent and royalty from the 
lessees, which superior interest might be 
sold in satisfaction uf the mortgago debt. 

The principle of marshalling of securities as 
contained in ©ec. 81 of tho Transfer of 
Property Act also did not apxdy in such a 
case as tho lessees liaviiig taken the lease 
subject to tho encumbrance with fuU notice 
of the indebtodiiess of the mortgagof had no 
equities in their favour. That in the cir- 
cumstances of tho case, tho order directing 
tho sale of tlio leased prop.?rtios fiTst was 
properly made. MESSRS. II. V. LOW & 

CO. V. IIAZARIMCLL BABU m 

1 s. 59— Mort- 
gage— Execution by punknoshin lady— 
Persons who did not see her sign— Signing 
as attesting witnesses on execution being 
reported to them— Admission of execution 
by executant, if dispenses with proof of 
proper attestation— Evidence Act (I of 

1872), S. 70. J Whoro the evidence showed 
that when the executant, a purdanashin 
Cady, signed the mortgago bond, not one 
of the persons who signed as attesting wit- 
nesses was present or saw her sign, and it 
appeared tiiat her son look the document 
beJiind tho purdah and came out and told 
tho^ outside, the witnesses amongst others, 
that sho had signed tho deed and they then 
signed as witnesses: Held— That tho mort- 
gage was not legally attested and it could 
not be enforced against the executant merely 
^use she admitted that she fjgned it. 

The words of sec. 70 of the Evidence Act 

SSer* S »ttested. HIRA 

Vi RAMBABI IiAL 3g4 

VE^B AND l*DBCHA8ER.-Tlma maile 

etience of contract— Waiver— Settlenfent of 


VE NDOr, AN D PLltCEASU?- eoncld. 

tamt— Notice by vendor to purchaior to on- 
conveyanco for oignaturo and oay 
four days, if unroatonablo, 
s^luly when purchaior gave oovuranco 
TUonRh time was ori- 
^ Mceiice of a contract of aale 
.ll* hnvinji aUowed tho nogo- 

far beyond the time au- 
pointed. the condition ns to time beina S 
the essenvo of contract was. by conduct of 
the parlies, obliterated therefrom. When 
, the negoU^tieno wire co“ 
oettled and 
remained to be done to 
- mlSr®*.® t«‘*"«‘ction, vl*., the eng^ 
njMt of tho conveyance for signatare and 

doubts as to whether the purchaser lia§ 
did 

upon demanding that the rvbnfnnrd- u 
be completed wUh ffoup tom ThMl 
purchaser was estoppe^Vm u JngShto 

Z "uUSM ¥kat Tl^ 

••• ... 4J1 

«5 

sfi?"".? ssr'5 

iiaht U hold in*|Nrpci!d^ 'affaMT**."* 

EEs; «rK; 

declaration tSt tL ^ n c Ifssesei bn on 

tamed to tho wakf ^ apper- 

thd mafwiii nn .1 ®8tate of which he was 

thereof by any matwal^?“’i?®wi®***®™®“‘ 
w»t8 bwed th“r t ik ‘he I>ef*nd. 

Plaintiff dso .Sod Ar 
rent in the olleratrfivo ,®"’‘h“re“«nt of 
the tenur, had 

-T.^t unless authorised bvn taflBn m,t 
wall con create a Whrid intewel to Tn 

no titfe by adverse posseseion^MiiS ffc? 
ooccooding matwall and that if the enwe^t 



zlviii 


INDU Of (UTOi 0A8I8. 


Yob XXX.] 


JPOtft 

WAKF PBOPKBTY-eoncld. 

ing inatweli lecoguises the interest, the con- 
sent is only retorabla to ft new tenifii*:y 
created »)y him anil there is no adverse pos- 
session until his death or until a new; mftt- 
wali lakes his place. That it was not uitli- 
in the scope of the matwali'i agency to 
make a representation on behalf of the 
Deity at Ourt sales that the tenure sold at 
his instance was a permanent tenure, eo as 
to give rise to estoppel if the lease was lu 
fact grunW without the authority of tho 
kazi. That the Defendants by admitting 
their tenancy iidniittcd that the lands were 
part of tho permanently settled estate and 
as such liable to i-ent which they acknow- 
ledged they were liable to pay and it was 
therefore for tliem to show that they held 
ft lea?se of their lands which entitled them to 
hold in perpetuity at a <fixed rent. That in 
tho circumstances of the case the Court 
should presumo that the grant was in its 
origin lawftil. The ea*es lay down that the 
meaning of the term iftimrari mukwrari 
is not necessarily permanent and liori table 
but that the nature of tho grant is to bo 
determined from the circumstances whicb 
in tho present case jnatified the Court 
to infer that the grunt was pc»rmnnent and 
heritable. BfHf JABFJJA KHATUM v. 
SYFD MAHOMED MOZAFAR ALI UUS- 

SAIN ^ . 807 

WATBRCOI'RSE-Rlahts of i-iparlan ownen 
-Artificial and natural watercourse, if differ 
—Damming up of channel— Resulting loss 
to neighbouring owner— Liability— English 
law, applied.] The widening a little, and 
deepening a little, poHsibl.y trimming the 
banks a little, of an existing ancient fresh- 
water natural watercourse does not convert 
it into n canal. Ir. tho caso of a natural 
watercourse, tho I'ip^iriun owners are each 
entitlod to the unimpeded flow of ihe water 
in its natural course and to its Toasoniible 
enjoyment as it passes through his land, as a 
natural incident of the ownership of his 
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WATERCOURSE-concld. 

land 111 tlie cuso of an artificial water- 
course, any right of the owner to the flow 
of the water mu>»c rest on prescription or 
grant from oi* contract with the owner of 
the land from wtiich the water is ortificiaUy 
bi'ought. There is, however, a well-eetab- 
lished principle of law that n watoroourao 
originally artifirsiul may have been made in 
such circuriistauccB and have licen need in 
such a way tlmt aii owner of land eituated 
on its bank will have all tho rights over 
it lliat a ripariaa owner ynould have if it 
had been a riaiuril stream. A raised road or 
bund ran transversely aeries the depressed 
ground tliiuugh which flowed an anciont 
fresh-walor channel and was properly pro- 
vided with a gap for the flow and a bridge 
over tho channel. The bund thus provided 
with an eye and a bridge to permit the in- 
flow and outflow of water was interfered 
with by tho Defendant wdib filled up the eye 
and the channel course thereat and con* 
verted an innocuous bund into n dam, which 
dammed bock tho water on to tho PlainUflf's 
land: Held— That the Defendant was res- 
poasnblo fo^ damage thui caused to the 
l?lniniiflf's properly. Tho principles of law 
ns laid down in English decitions applied. 
MAllNG m£ V. MAUNG KYI NTO .. 21S 
WILL (Hindu)— Revocation— Tx)cus‘ standi to 
apply— Probate obtained by widow upon 
withdrawal of objection by brother— 
Nephew, if may apply for revocation.] 
Wlfore an application for tho probate of 
a Will proponmied by tho widow of ilie 
alleged executant, a Hindu, was at (iret 
opimsed by his brother, but shortly after- 
wards the laiier filed a petitibn withdraw- 
ing his objecHoiis and admitting tho 
geniiincue8.s of iho Will, and thereupon pro- 
We grunted: Held— Tl'.ftt a brbtlier's 
son of tlic deceased, who had not been 
served with ei tat ion in tho r^e, had locut 
standi to pro.socnte proc^'H^dings for revo- 
cation of tho Will. RIIAMV CHARAN DB 
V. SM. KFEBALA DASSl ... .. 567 
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APPEAL-Cofiviction of rioting, if can bo 
■itorid to ono of limplo hurt in tho abionco 
of ehargo undor too. 028, Indian Penal Code 
(Aet XlV of 186Q).J In the abeonce of a 
ohaqio under loc*. 020, 1. 1*. 0., framed during 
the trial, a oouviction under aec^ 147, 1. P* 
C, cannot be idtcred in appeal to ono 
under aeo. 328. L P. C. KAKflAL CHAN* 
BiSWAb V. X(NG-BMPKKOB ... i 

CALCUri'A l^LiCE ACT (IV, d. u., of imJi 
u. 40, 4/, Mc. 44— utfmmon oam«fig 

houto— Formalitiet necesury nefore isau- 
ing warrant tor lettrcning lucn a houee 
-riiiuing oiticer must nave iniormation 
^ oain on wn«on he may have 
roaton to beueve tnat tho house to he 
Marcnea i| used as a common gaming house 
—Mere auspicion not sumcient— Wiorrant 
issued on suspicion only invalid— Evidence 
Act (I ot i8i2i, sec. 114, ills, (e.s scope and 
efiect of— Oiticial act must he proved to have 
been done berore regularity in doing can be 
preeumeo— Search a|warrant, necessity of 

caution in issuingTj A warrant such us iu 
iuiued under sec. 4d of the Cclcutta Police 
Art Iff not a public record and there ia no 
preeumption of any Kind attaching to it; 
thei'elore the^ oonteute thereof must be 
proved in the regular way. It ie incuiu- 
bent upon liio pviAsecutioii to prove that a 
warntnt of this description ig in siriot 
eouipiian^ with the provisions of sec. 46 

^ of the Act and that it was issued after in- 
formation upon oath had been bi ought* 
before the Bauing officer and after such 
enquiry as he thought it necessary to make 
hod been made. A warrant issued merely 
on the ground that the issuing officer hoa 
oauso to suspect that the promises in ques- 
tion are used and kept as and for a common 
gaming liousc is not a valid warrant under 
sec. 46 of tbe Act and that being bo, the pro* 
sumprion that would otherwise have arisen 
under sec 47 of the Act cannot arise and 
tho prosecution must fall back up-}!! sec. 
44 of the Act for the purpose of proving 
that tbe premises in question were kept 
and used as a common gaming houso- The 
expression "reason to believe” is entirely 
different from the expreadon "cause to 
suspect.” The former connotes a great deal 
more than is conveyed by tho latter. ITie 
poHoe may have cause to* suspect that a 
ca^in house or place is used as a common 
gaming house hut the officer 
warrant has to Iwing his judicial mind to 
heiw upon the quemoii and ho can only 
lasne die warrant contemplnted undw aep. 
46 of the Act if in hie opinion there » 
veeson to liciiovo that a certain house or 
plaoa ie dsea as a oommon gaining noue^ 
Tbe law clearly intends that evidence shall 
be glten of inch focte as Ml 
tbe officer tejnlng the warrant th^ 
thera ia **1000011 to fcalieve” no required by 
iiOb 46 of ibo Cakutta Peliee Act tbat a 
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CALCUTTA POLICE ACT-eonttf. 

house, room or place ia used as a common 
gaming Jiouse. ijearuh warr.iats are always 
open to very serious objections and very 
gieot DOxticularity is Justly ^pquired by law 
in cases where they are aacnori^wa, heiore 
the privacy of a man^s promises is aihiwed 
to be iuv^tfd by tho minister of the lew. 

114, illustrutioii (e) of the Indian Evi- 
dence Act cannot be invoked fbr the pur- 
pose of doing as'ay with tho necoasity of 
that the tormniities i-equircd by sec. 

46 i&Huing a warrant were ccmplied 

with. Ashanuliah v. Triiochan, 1. L. K 18 
to. B. WALV IsJvAH 

V. XUtO-EMPMROK ... ... 71S 

- — . •. 76— Daputy 

CemminioiMr's peww to deUin in 
poIlM custody person arretted without 
wairant-hueh pereon, if can ba detained 
w lon,er time than neeaitary, to 
bring him before a Pretidaney Magistrate— 
Such detention, if can ba continued for fur- 
therance cr completion of police invertica- 
tion.] A Deputy CDUimissionor of Police 
in Calcutta by virtue of his powers ns a 
Justly of. the Peace .ir otherwise canrot 
lawfully order tlie detention in police cus- 
tody of A person arrested without warrant 
for any longer time than is necessary to 
enable such person to be brought before a 
Presidencv Magistrate. Such officer cannot 
lawfully order that the detention of any 
each person as aforesaid at a police-station 
or in police custody shall continue until the 
yji? invMtibution shall have been (a) 
fmher ^vancod or (b) compleCad, not- 
wittetondiiig that the time within which 
Jttch pewn might have hiUk biBught 
Mors a Presidency Magistrate has clapied. 
MOHAMMAD MULKUAN v. 

••• ... ... 885 

■, s. 78A— Adniissibi* 


... - « •. fvn— r^HiriissiOi* 

•vid.nce cQirtalned In a lUtemant 
ohtaintd in contravention of oec, 7IA. lub- 
Mo. (3)- Commltmvnt bMod on ouch avi> 
deneo, validity of-Powon of tho Polieo, 
how roouloM, In thr Prooldency Town, In 
tiM mpfunil-Polieo, if thoy hnvo any Mno> 
Ml inhoront power in matters of invootiod. 
^n into an all^ offence, apart from tho 
» poworo conforrod on thorn by Acti and cir* 
^ “WiPaint waa preferred before 
the Ouef PKcidonrt Maxiotrate. CUcultm, 
eba*>twif 8 and othore with cheating, for. 
gary,^ theft, etc. The Magistrate directed an 
enquiry toio the matter. In tho course of 
the jwujry, the Investigatiiig Police Officer 
mnt to Howrah and got a atatomont from 8. 
No TO(|nMtion was mad. to the 8aperin(«n- 
dont rtf PoUoo. Howrah, in this behalf. 

ore. WA (3) the Odentta Police 
^ TIm Hogistrate on tho evidonrn con- 
talnad in tho stafemont oommitted 8 for 
nl the High Omirt Somionst Hold— 
limt tho evideaco was inadmteible In ovi* 
doaoo and the eoaunltmrnt wu bod. All 
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CAUiUlTA J»0LKM: ACT-concld. 

inveatigAtions oi‘ the police mu*^l lx* cou- 
tiollod in Calcnlia by the Colcutta rolico 
Act and by any Ciixular issued on Hat Irtj- 
half, and in tlic AfofuRsil iiy the Codte of 
Crindnul l^i-occdure; apart from these Acts 
and Circulars, the j'oiice has no general iii- 
horont powers in such matters. The Investi- 
gating i^olice Officer in this case had no 
power to lake the sratement without rcciui- 
sition being made to the Superintendent of 
Police, Ifowi-ah. The attendance and ques- 
tionings conitemplatod by soo. 78 A, sub-secs. 

(1) .niid i2) of the CiilcutU Police Act ai'o 
inrended to lake place within the i'rosi- 
dency Town itself but if information Jins to 
be obtained from outside the Presidency 
Town, the procedure laid down in sub-soc. 

(3) luw to ho followed. SATVA CflAKAX 
MlPrUA v. K INO-EMPEliOH ... ... 427 

CALCUTI V SrPPRESSlOX OF IMMOKAf- 
'rRAFElC .ACT CXI II, B. C., of 1823), t. 4, 
clft. (1) and (2)—** Living’* in brothel, mean- 
ing of.] Kesidence in a brothel for nliout' 
four dny.s previous to the re»‘Tuo is living in 
a hrothel within the meaning of sec. 4 (2) 
of Act X'lII, 11. C.. of lih>3. The whole pur- 
pose of tlio Fcoticiii is to ivs;:uc girls froul 
»MMtlicLi and the whole object of the .Act will 
be frustrated if a (-irl has to be an erdiiiary 
resident before the section enn -como into 
operation. SPTMATI HKMlXC.lXf DA8I 
V. KIXO-EMPEKOU ... .. 708 

s. s— Girl removed from 

brothel under sec. 4— Police, if may retain 
hor in custody ofter she attains 16 years of 
age^Aoplicatian for her releaso— Criminal 
Proeedurs Coe'e fAct V of t89S), sec. 491. { 

The Police in Oilcutta cannot retain cUh- 
tody under ^ec. 3 of the Calcutta Immoral 
Traffic .Act of a girl removed from a brollicl 
aftnr slie has .ittained the r.fic of .«i.Ntcen 
years. M.aitPWT D.ASST v. COJf MIS- 
SIONED OF POLICE, CALCrnW ... 72 
CHARGE of murder and in the alternative 
Af causing . disappearance of evidence 
of murder— Penal Code (Act XLV 
of 1860), s. 302 and s. 201, alternative 
charges under, if (pgal— Witness cognixant 
of commission of lUffnce but withholding 
information until compelled to disclose it 
not described os accomplice in charge to 
jury but otherwise suffitient directiens 
given— Misdirection, if any.] An alternn-* 
live cbuk'go niidor sgc*^. 302 and 201, 1. P. . 
C., is legal. T’nder the ruling of tho Judi- 
ciil Commit tci' in Begu •Singh y. Em|«oror, 

L. .11 32 I. A. VJl (1925). a iierson though 
* not cluirged under sec. Ofd can be convictwl 
thereunder in a trial on a charge under 
flee. 31)2. That being t«>. there cannot 
any illegality in charging him under both 
the sections altermitively. Where in his 
change to tho jury the Sessions Jiidgo in 
Telerriug to the evidence of two proseeu-, 
tion witnesses who kept quiet for nonic- . 
time olilrt'iigh they luUl knowlcfllgo 

of tbo cammisbion of the offence and . 

gnyte information oiily when threatened 

wftlt pmeputintt told them about the 


^ i’ogs 

CnAKUE. ETV.- contId. 

HiiBpicion alibi ng fioin the delay in« the 
pmdnctlon of ihe evidence and al.so ^nml 
before the jury the eKplbnutioii of the 
delay given by the witnesses and further 
advised them to place proper value on theiy 
ovidonce; Held— That there was no lais- 
dirertion inoroly on the ground tluit the . 
Sessions Judge did not toll the jury that 
tho witnesses in question were no better 
than uccomplices. TIMED SHEIKH v. 
THE KING-EAIPKROR 616 


C1KCLM.STVXTIAL EVIDEXCE, whan suffi- 
ctant for conviction— Verdict of jtfry^ 
Verdict of guilty of murder with dacolty— 

No direct evidence and circumstantial evi- 
dence wholly insufficient— Accused acquit- 
ted by^ High Court on the ground of no 
evidence— Conviction of muruer and sen- 
tence of imprisonment, impropriety of— 
Judge’s duty when in his opinion verdict 
not right. I Tho for the priSecution 
was that, tho accused wli.) w'crkcd at n pa*** 
ticular place as reapers of paddy w'cnt away 
on 'i particular night wdth a quantity of 
paddy loaded in two boats beloi\giiig to 
tlieni and accompanied by one K ancl hia 
son for whom they baddirerkod K bad a 
bolt of hi* owo which wa*. lashed to cm; 
of tho boats belonging to tlio uicused. 

The accnsei! roaebod their place ol de^^-' 
limit ion with their hDaw but iv and 
his son and their boat wire never seen 
again. ITie defence was that K and hi^ 

«««ii did not accompany the neciiM^d who 
went- homo after finishing their work with 
their •«hav(» of the paddy to which they 
were entitled The acensod • wore trieil 
On a charge under see. 3%. 1. P. of 
etoramittiSig daeoity ivitli murder and nn- 
animousl/ fenml guilty by the jury and 
sentenced to various terms <if iinprisunmeiit: 
Held— That circnnistnntial ondence in 
order to bring a eliaige home to an accu- 
ed pc'rson must bo such as to sliow that 
within Jill 1ium..in probibiliily the act 
alleged must h.ive been done by the accused 
person's Here I lie utmost proved was that 
the two ))rertiiinab1y deceased iiereoiU} went 
away with tho accused on o windy night 
in -accuscHrs boat of tJieir own froo will, 
haying their own boat in attendance and 
H'oprt nov»r *.f:en again, and it w.u itnpes- 
sible to .*-uv from this that tliov w»'r<! laur- 
dered and tJio oliarge of daeoity uNo failed 
in the ab*K)nce of evidence that the 
poddy did not belong to the accused. 

The High Courf finding thal there was 
no evidence to snbsitaiitiiite tho chargofl 
PcqiiiHed tho accused. Held further— That 
if a Judge accepts a finding of mnrder there 
arc only two jiefinltiofl and lio has no right'' 
to pns.s inadequate sentences'. If ho dM'. 
not believo the tl^rdtct is right it is his 
duty to refer it. to tbo High Court. AftAJ- 
ATJ V. KINC-EMPEROR ... ... 376 


COGNIZANCE, taking of. if a judibial' act* 
So8 unde/ sec. 478. Cr P 0. F.MPEIiOR ' 
V. COLIN MACKENZIE MACKAY 876 
rOMPLATNT-Mioitfrato’t diterathn in it* 
•ulng proeatt— Trial and acquittal of ont 
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.o.ir..t .nrthT 
Mt In respect of the seme occurrence bctore 
enetMer Mifliitrate— Plee of uutro lois 
acmdl. If lenable-Mealstrite’s duty to con- 
sider Ihe fact of the previous irlal-Onils- 
sioh to do so, effect of.] Under ilio Code 
of criminal J?rocodure a wide discwtiou is 
given to Miigi3trat.?9 with lesp^t to the 
* grant or lefusal «if i>i*ocoss and in tlie in- 
terest of the community generally it is 
Mential that Magistrutiis should )je v •'‘ted 
with an ample diserotion in this mutter. 

In India whoro the Grand Jury 
does not exist us 411 additional shield ^ 
'innocent persons ugainst wliom unfound- 
ed complaints ui*o laid in a Crimin;)! Court 
it 1si gpccittlly necessary that eautiou and 
discrotioji should be used in is^^utng pro- 
cess. An acciisi?d lier«on ought not to w 
dragged off to answer a chargo merely I e- 
cause Si C0Kii3laint li.is lieeu Itidgcd agiiinst 
him. The itfagistralo’rt di^^ryiejn uiu^t be 
exercised judicjally siud if after carry- 
ing out tlrj in&tvuctioiis cont.iiiicd in the 
Code of Criminal Proccdnij he i«4 of opi- 
nion iip‘ 3 n the materials b^dore him that 
a prima facie case has been made cut lie 
ought to i’^ue iniog*^s and in such circum- 
stances ho is not entitled to ref|i>o to issue 
process merely bocauao he thinlts that it is 
•unlikely that the procoeiliiigs will ,iv5;uU 
iu u conviclion. It ]•> sctilcd practico that 
if the Magistrate, having follow«*d the pro- 
cedure laid down jii the Code, has exerei-c'l 
a judicMl dis'jretiii’i as to whether he ought 
to ishiie pro.’css or uov, the Jligh Court 
will rcspe*:t ln^ dcewioii and will bo slow 
to disturb the order that he has p«^•?e<l. 
Whore on a coinplaini one s^et of accused 
persons are tried and acquitteif by a 
Magi'^rato and “iibscqiieutly another 
cbmplaliit in resiK-ct of the same occur- 
rsneo is filid lieforo another Magistrarc 
against other iiersoiis tho plea of autre fois 
acquit would mt bo uvadable to tiie uccu-*- 
ed in tlie bubsequerir case but the foet 
that other persons accused u|>on. the same 
facta of having been implicated iu the 
same offence has been acquitted may pro- 
perly be taken into consideration by tho 
Ifagiatrate in determiiiiiig whetliei* upon 
the materials befoio him there is sufficient 
ground for issuing proeosj and the Magis- 
trate acts improperly in summoning the 
accused witliiov.t paying any regard to what 
luid taken placo in the earlier pixK*eedingH. 
STUIAU CHAMiH.V NAMAD\S v. AHA- 
DULLAH SHEIKH f.4C 


COX8PIUACY to commit rriminal broach of 
truit-'Only three accuicd alleged to be 
eqnepiratore— Acquittal of two and Hi effect 
on tno other aceuiod— Penal Code (Act XLV 
of IMl, ii. 110/408. Where the conspiracy 
alleged in th3 charge id one in whicli oiily 
three persons are said to have been par- 
tio(patorR and twO of them are acquitted, 
the other Jg entitled to an acquittal ae a 
matter of course. PBOFDUA KUMAR 
ROY CHOWDnilBY v. KINq-EMPEKOR M 


I 


Yn 

Page 


CRIMINAL VROCBDURE C(H3E (Act V of 
1800), 1 . 108— Security for good behaviour for 
ditsomlnating matter^ publication of which 
punishable under s. 153 A, 1. P. C.— Scope 
Of the lection -Intention to promote fool- 
ingt of enmity between classet must be 
present— More tendency of matter dissemi- 
nated to promote clasi hatred not suffi- 
cient-Facts not sufficient to prove 
fluilt uniler sec. lS3A, I. P. C., do 
not Justify proceedings for security 
under sec. 108, Cr. P. C.—Penal Code (Act 
XLV of ISlffi), sec. 153A- -Internal evidence 
and meaning of words used, not the only 
test of intention— Admissibility of other 
evidence for the purpose— Publication of 
news having tendency to promote class 
hatred without such intention not sufficient 
to bring publisher within the mischief of 
the section— Scope of restriction put by 
logielature en liberty of the press.] The 
Appiellhnt who was tlie editor of a 
neweiHaKr calli:d the ‘‘Forward” pul> 
lished Ihvreiii uu article headed ** Yellow 
Urdu Iieailet; Attempts at Iiicite- 
mont; Will .M'ahomedau Leadens Inter- 
vener” in which he animadverted ou 
a pamphlet in Urdu circulated for thu 
benefit of the MubomedcLns. In the Iciiy 
of tho ariiclo an English translation of 
the paniphlct was printed ae also a tran- 
sliteration in English letters pf tho ovigi- 
nul Urdu and it was observed tliat the 
paiiiphlet was being circulated anU it was 
not difficult to trace tho source from 
which it cmuiiatcd. The Appellant add- 
ed ” Let us \vnit and tee w'hnt epeps tho 
guardians cf law and order take lit the 
matter.” I'ot this the Appellant woe pro- 
ceeded against luuicr »cc. 1U8, Cr. P. C., and 
orderi^ td enter into his own recognizance 
in the tum of ll^. 500 to bo of good behavi- 
our. Held -That the utmoat that is war- 
ranted oil any view of sec. 105 of the Code 
of Criniiiial Procedure is that a pereon 
comes within its scope if ho diaseminates 
.matter wluck reve:il4 an iutehtioii to pro- 
mote feelings of ciiinily between classes. 
Where there is no such intention, the 
mere public.-iiion of news which is of such 
a character that it iiosArible to suppose 
that somo people reading it may momon- 
tnrily or foolislily be induced to entertain 
unreasoiuiblo feelings towards a class of 
other^ jieoplc is not enough to bring it 
within the mischief either of sec. 153A. 
T. P. C., OP of sec. 108, Cr. P. C. 
Tt is iiol for the Criminal Cburtu to 
abandon ‘intention, ' the ancient and 
statutory test and to put in peril of 
tlmir process persons of innocent inlontioii. 
If the legislature meant to. say tliut a 
Magistrate could, proceed under sec. 108. 
Cr. P, C.. against any person who was 
fbund to have disseminated matter which 
in the opinion of the Magistrate had 
a tendency to promoti class liatm). 
it would have said this very plaiuly 
in fenna \*ery diffdnmt fttim thofie 
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CRIMINAL PBOCEbURfi CODl^HE0AM. 
wiiich it luis enijiloyed. If peiw 
«oa piooeeiled agiaiii«t under see. 106 of 
tho Code of Criminal Procednre Sg inno* 
cent under sec. 15SA, I. P. C., he not 
oome niidor the former section aa a person 
disseminating matter, the pnhUoation of 
which ie punislmble under see. 168A, I P. 
C. Sec. 108 , Cr. P C.. eeoma to as- 
aumo that one has only to look at 
tho mattfT to tell whether its pub- 
lication is punishable or not. This 
la broadly trae nc doubt but it is not the 
truth and it ill consist^ with seo. 1&3A, I. 
P. C., uxidor which no matter ia set aside 
or claasifled except with refexenoe to the 
intention of the particular person accused. 
See. IMA, I. P. C.. does not mean that 
any person who publishes words that hare 
a tendency to promote class hatred can be 
conrietecl under that section. The words 
"promotes or attempts to promote feel- 
i^ltis of enmity are to be read as connob 
ing a successful or unsuccessful* attempt 
to promote fei^lings of enmity. It must 
be fbr tho rnrprwe or part of the purpose 
of the accused to promote such feelings 
and if i< is no part of his purpose, the mere 
•Hreumsisnee that there may be a ten- 
dency is pot auffieient. The internal eyi- 
deneo of tho words used and the tnesulng 
of the words used will yery generally be 
de^i«{vc of tho nuestion whether or not the 
ffniirt confronted with a suocessIHil or un- 
sncr^cfnl eiiemnf to promote feeling^ of 
e^mitv. They will bo decisive in all cases 
where ihe intention is expressly declamd: 
als.i i7 the -voTde u«ed naturally, clearly 
aud indubitably have aoch a tendency, then 
it must he presumed that the putdi^er in- 
^nded that which is the natural xwsult of 
the words used. ^ But the words used and 
their true meaning are never mote than 
evidence of ititention end it fs the real 
i;;fention of the accused that is the test, 
whether or not the promoting of enmity is 
the intention is to be nolleetod in most 
CMea from the internal evidence of the words 
th^selves. hut other evidence can aleo be 
looked at The explanation to the section 
Bhows quite conclusively that in any matter 
on which other evidence could aaaist It may 
be taken. An explanation is not the some* 

M a proviso. The explanation to gee. IMA, 

L P. C., cannot be used to enU^ tha pro- 
TOwns of tho substantive section any more 
than .1 provioo can be used to enbuie the 
provision to which it is a proviao, enck 
wnga are put in constantly to enable cer- 
tun elaasM of pwiple to feel aafo that the 
■Mtkm win not penidiM them if they nt* 
acttfig in a certain manner. Held— T^ in 
publishing the article in quee^n the newe* 
mwr hu firm it. rtmieM ia the etdiaary 
ijv ■ perfectly legitioMto nod MOiihle 

tumt for the pwpMo 
w je ewiotlng iw fortliMin^ olaaa kabed and 
eeiw iipiarijig ike arHete to bare in some 


CWMIMAL PBOCBDDM OODB-eonM. 
fenw fc tond^ to promoto ilMMlof ia 
tto miw of certala penoaiL it ii.jnlti 
plaia that the editor or the BablfehwwM 
not tempting to do aayUupf ef the eett 
m .he lUMiuble ex^uUoa of the mh* 
UMtioa of nutter in qnaettoa wee the 
ordinorj- dciiie of tho editor to pnblfeh a 
fairly importiint piece of newe liliely to be of 

tH? 5* inoMnUbto iradete. 

That n^H from the fact that the articis 
dost not come within the flrat ni^ or 
IMA. IP. C., it i, abo"^d!itaSL*rf 
too esplanauoa to that aeotion whioh prhM 
*1 wit hetoff impntoUa 

Wha^, tlu^ent tfc, ^ndamit of aae. 

^ aei introduotloii of the 

srord iiitontioiialiv p w pITAimA 
VABTI V, KING-EMPEROB ^ 

IhlJiUr 

fIS****** aetion againtt— evioonca jiisiifv. 

“•J « a perum u unahia to t>xt>va 11m 
ot •'ill. liveiiiiood ho ought n" 
.xocutc u bond unuer tees. 

IW ( 0 ) ana iig. Cr. P. c., 0010^016^5 
•wwoiiable groood for sospectiog that he ia 

euiitoimiig Juiubolf by uoioonoat “ 

iho uuio 111 a certain atreet ta oU cut. 
“PPewaucea innooontiy aud in a 
a^iwr void of buspiwou would not bnng 
1^ nilhtn tho ambit of scoa. Mig (g) ,5^ 
i». If proeeeuiogo under m*. lOg (g) u« 
t^en i^uioH ii pci-sun becuose he rannot 
Wro a Mtimfarlury accouot of hUneelf tha 
Magirttule wciLd not bo Jtutitied in pi^atog 
an ..rdor oiider me. llg, Cr. P. C.. m^ 
ho u unable to prove that he MMunfa 
** loieure houra in a 

mtirfaclory wanner. In auch a ooea the ptm 
eocution muat satirfy the Mafiatrato t^ 
■wpicion that he ie living dishonoatly 
^tMhce to_ the acenaed baeanaa of hie 

whin" • aatiafactofy ozplanatioa 

whOT called upon to aceount fey hia nroMnea 
in the place whore he i. fouL, eJ^ttS 

^ ^pimy ^ pprwiu living a 
" Uto or detected to aome^iiM 

where ho hue no legal right to ha VICTTllt 
V. KINO-BMPBIWB VICTOR 

eat OOV 

—Denial of tha eulilence of piiblig^%h?iii 
MMTur to proceelilng under ^ Tl| 
dure to be MM^gy MaglifirteirwK 
tome Ie a denial of the euietonce of tha 
pn^ rtoht it ia the duty gf the 
be iuidre Into thie nuttor and enue to a 
eouliMon naifalr toe provieloag ef laa ne'a ' 

the qaaition whether he ehenUte 
vnoeed^ or ehonld piooaed ulltr ala 
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137 tfv MSp, Cr. P. C. RAHANADDY PAT- 
WARV AHA N AU J AMADAK 

2fCL . t. 148-At- 




taehintnt, when can he released^Eiitry in 
reeorA^f-righti, if an atfjudieition of a 
eomhitent Court ai to the rights ef the 
partioi-^. 433-Fcrm in which reference it 
to#be ihado to High Court.] An order of 
attnohmOnt made under eec. 146» Cr. P. C.» 
can only come to an end under one of 
two ciroumetaucei^ vi<.| where the Magi^ 
irate withdraws the cider because there is 
no likelihood of a breach of the peace or 
where a competent Court has determined 
the rights of the parties to the proceeding 
or the person entitled to possession of the 
aubject-iiiatter of dispute. When after the 
order of attachment was made there wore 
^earies of litigations between the parties^ 
and the Mugistruto vacated his order re- 
lying solely on an entry in the fieually 
published 7eiM>rd-of-rights: Held— That 
the entry in the recoid-of-rights could at 
best be treated a<» presumptive evidence of 
the leliition of landlord and tenant 
existing between the parties but could not 
be regarded as consiithting the final ad- 
judication of a competent Court within 
the meaning of sec. 116 (1). The Bigh ^ 
Gburt set aside the order and directed the 
land to i>u rc-aitached. A reference under 
sec. 438 should be mado in the form pre- 
scribed by High Couit Circular Orders, 
Oiminnl Ax^peliate Side. Chap. I, r. 136. 
JiTKNURA NATH HEN v. KUTISWAU 
MONDAL ... ... ... 646 


v s. 147, pro- 
viso— Institution of enquiry, moaning ^f— 
Three months, if to be calculated from 
date of order directing police enquiry or 
when proceedings actually drawn up.] 
Where on receipt of a petition regard- 
ing an alleged obstruction of a pathway 
the Magistrate immediately ordered a 
police enquiry but proceedings ^nder tec. 

147, Cr. P. C, were actually drawn up 
more than thi^ months after and a final 
order mad^ thereon: Held— That the order 
under sec. 147 was without jurisdix^tiom. 

Tho word enquiry'' in the proviae haa 
reference to the words “ enquire into the 
matter" in the first paragraph. The en- 
quiry that ia contemplated there is enquiry 
by the Magistrate and not enquiry by the 
police. Institntion ef the enquiry into the 
existence of the likelihood of breach 
of the peace mast precede the enquiry 
into the respective rights of the parties 
and the Magiliterial enquiry ig constituted 
when proomings are drawn np by the 
Court under m. 147. RAM CHANDRA 
ACHABJKE V. ADITTA CHANDRA PAL 197 
' 9» 147, cla, (2), at 

amended by Act XVIII of 192S-Order 
direetlng thq. doing of gn act, if legal.] 
The' change in the wording of ceo. 147 
was made with a view to make it clear 


CRIMINAL PROCEDURE CODE-lontd. 

that the Magialrate hag only the i^wer to 
issno a piroiiibitory order restraining any 
person from doing any act interfering with 
the right of another when the Magistrate 
finds that it exists, but tho Magisliuto has 
no JuriEdictiou to mpke an order in the 
naturo of a mandatory injunction directing 
a party to perform a certain act. HARI 
MATI DAHl V. HARI DAHI DAHI ... 238 

: , t. 162-Slate- 

ment to police in course of investigation 
under Chap. XIV, legitimate use of— Jury 
not property warned as to the inadmissibi- 
lity of such statement— Verdict set aside.] 
Under see. 1C2 as now amended, state- 
ments made by uny person to a police 
officer in the course of an investigation 
under Chap. XIV ^liali not bo used for any 
purpob’-^ except to contradict a witness at 
the request of tho accused in tho manner 
provided in the second paragraph of the 
section. Where a witness for tho prosecu- 
tion made statements to the police sup- 
porting the case for the prosecution but 
resiled from them in the Mugistrato’s Court 
as also in the Sessions Court, and the Judge, 
although he did not positively draw the 
attention of tho jury to theae statemento 
as evidence against the aurused, refrained 
from warning them that these stutementa 
made by tJiis witness to the police were not 
evidence at all: Held— That, under the 
present Jaw it was vlie duty of the 
Judge to withhold from the jury's know- 
ledge the statements made by this witness 
to tho police unlese they were proved in 
the manner provided by law at tho request 
of the accused. OAHUR IIOWI-ADAB v. 

KINQ-EMPEKOR 503 

— ,, 152, scope 

of— Evidence of investigating Police Officer 
that he had e.xaniinect certain witnesses for 
tne deience who stated that they were not 
present at the occurrence, if admissible— 
Map prepared by Police Officer with state- 
ments of witnesees made to him noted 
thereon— Inadmissibility of such maps— 
Jury, misdirection to.] Where in a See- 
eioua trial tho investigating Police Officer 
was asked if he had examined witnesses 
for Ihe defenco in the course of the in- 
vestigation and deposed that he had ex- 
amined two such persons who stated that 
they were not present at the occurrence: 
Hdld--Th'it the etatemont by the Police 
Officer was not admissible. Siiec. 162, Or. 

P. C., is clear enough to exclude any state- 
ment made by any person and directs that 
such statement shall not be used for any 
purpose. The manner in arhich the state- 
ment was brought out commented on. 

A map prepared in a criminal case 
shonU.not have thereon any statement 
made by a witness to the person preparing 
the .map. noted thereion. Such statements 
in a .map prepared b.y a Police Officer are 
inadmissible under sec. 162, Cr. P. C., and 
as hearpay evideucs: Held— That the 

2 
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trial wBa vitiated by the iuadmisaibla end- 
dance of the investigating Police Officer 
and the improperly preporod map being 
placed before the jury. BUAQIHATH 
CHOWDHUIU V. KING-EMPEROU ... 112 

, I. 164— Con- 

fetiion, record of— Inveititfation unoer 
Chap, XIV at the request of the police 
within whose jurisdiction offence is com- 
mitted— S. 307, Cr. P, C.] The .Stbisiona 
Judge of Buidwuii disagreeing with the 
uuaiiimous verdict of the jurors found Iho 
accused guilty of the olleucc of cuutdug 
grievous hurt on grave and sudden pro- 
vocation under sec. 33.), 1. Codi and 
subniiitod the case to the fligh Court 
under sec. 307, Cr. P. Code. The muiii 
item of evidence, lelied on by tho 
learned Si*sl)ions Judge, ivaa the confes- 
sion mado by the accused* before a Presi- 
dency Magistruto at his residence in Cal- 
cutta in tho course of an investigation 
mado by the Calcutta police at the icqiic&t 
of the Jl^rdoian ixtlice. 'lliis confession 
was not taken down in ihc ferm preecri li- 
ed for the Iklagistrato’s guidance in record- 
ing confessions. The only warning given 
to the accused by the llagistrate was that 
he asked him whctlier ho was willing to 
make n voluntaiT coufeseion and that smh 
confession might be used ngaiiisi him 
without .informing him flint he was a 
Magistrate, nor did he put to the accused 
questions to enable him to find out wlic< 
ther the confession was a voluntary one 
or not. Tlie confession was taken down in 
a narralivo form. Held — Although tho in- 
vestigation under Chap. XIV of the Criminal 
Procedure Code was being held by the Burd- 
wAii police, tlie accuschI^s arrest in Calcutta 
and his piroduetion before the Magistrate 
in Calrnita must be considered as some- 
thing done in the course of and not apart 
from that investigation wliich wag being 
held in llurdwan and the officer of the 
Calcutta police merely lent his services (n 
the Burdwau police who were holding the 
inve5-tigation. Tho Magistrate was ihere^ 
fore bound to recoTd^tlie confession strictly 
in compliancs with the provisions laid down 
in sec. 161. Cr. P. Code, and the Ru]e<4 and 
Circular Orders issued by High Court. 
Tliough he might have given the waining 
required by the first part of cl. (3) of sec. 

164 he liiid done nothing which he was 
bound to do under the latter part of that 
clause. Nor wag there such enoniry in the 
case a« waa neces.iAry for tho Magistrate to 
make, in order io enable the High Court 
to form an opinion as to whether tho con- 
fession wa.s a voluntary one or not apart 
from the nrovi^inns of see. 164. Cr. V. Co«le. 
KINQ-EMPEROR v. CARTB HAHT ... ill 

fi. 203. 476- 

Coifiplaint. transfer of, -after cognltanea 
taken— Oisjniiial by trying Court under toe. 
263— Coivt to make complalrit under ter. 

,■476— JufWietlOn.'! Where . on a coropfaint 


criminal procedure CODE-contd. 

having been transferred to another Court 
ai>d dismissed under sec. 'M, Ci^ P. C., the 
Alagistrate before whom the potion ol com- 
' plaint was filed took pruceedings under sec. 

211, 1..P. C-, by making a complaint under 
sec. 476, Cr. P. 0 , and transferi'ed the same 
f4)r action to another Magistrate. TARA- 
KIISWAU MUKirOPADHf'AV v. KJNG- 
EMl'EROR ... " ... 504 


^ 236, 287 

—Trial on charge of abetment of forgery 
—Conviction for using a forged document, 
if legal. J Jn a trial on a charge of abet- 
iiieut of forgery under sec. 467 read with 
t»ec. UiO. i. V, C., the accused cannot be 
convicted of using a forged document 
under ibec. 471, J. J\ C. Hece. 236 and 237, 

(Jr. J*. C., do not wurrunl guch a conviction. 

The olfeuic of abetment of forgery ig com- 
ple1,^ yheu the document is written ai^ * < 
signod but the user is a distinct and 
different offence for wUicii the accused is 
oniitlod to bo bopiiniloly cliiir^od. HARUN 
RASHID V. IvINa-EMPEKOR ... 100 


^Charge of murder— Conviction for removal 
of dead body, if legal— Aisessors, opinion 
taken in writing and not orally, not shown 
to cause miscarriage of justice, if ground 
for consideration by Privy Uouncil.J Under 
sec*. 237 read with sec. 236 of the Criminal 
Proceduio Code, a man may lie convicted of 
an oAbnee alt hough there has been no charge 
in rwpcct of it, if tlio evidence is such es 
to e^-ablish a charge that might have lH.*en 
made. Where several persons were chaiged 
under sec. 302 of the Penal Qide with 
mui'dering the deceased, and the evidence 
wq^it to show that several persons had »t 
upon the deceased in a field, and after he- 
had boon killed, his corpse was wrapped 
up in Ji cloih, ]>Iur.ed on a horse and in that 
wav removed, and og regards some of tho 
acriisiHl. the Judge was of opinion that the 
ovirleiice did not siifficiontly or definitely 
prove that they were present at and had 
t^aken part in the murder, but on the other 
hand, ho coiniicted each of them of having 
removed the body and roiivicj^d them of 
tliat offence : Htid-Tliat iheyKere proper- 
ly convicted under sec. 2-37 of tlie Oiminal 
iracodure Code of that offence though they 
wero not formally charged with it. Unb'S'i 
an alleged aberration from the proclss 
dirw?tioiis of tho Code of Oiminal Proce- 
flnre is shown to have led to a miscorrisge 
of jnsnee, the point fs not one for ocnei- 

ifm-o’Eu'pgSB ‘ 

*"0 over of tho dopoiitiont of witnetw, okoih- 
tiwd on on. day at tho elyo of tho day, If 

'“"‘••.'J*"®* ’^h tho wftlon.i 
Whore the doiiontioii of oacli witntM woo 
not rood oTor on,l .xnloinM t« him after 
it woo reronled but Ih. depooitiona of hll 

«ml«inj*d nt the rloiw of (he do.v; Hold.* 
That line wn<» not a sufficient compliance 


I 
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with the jH'viviBioua ot tiec. 380. AoJJUIi 
MiLLLlK V. KINtMiSMrKUOru ... Oii 

— •■ 380^Dt- 

petition of witness retd over to tccuted’s 
pleader—Leotllty.] Ueading over the de- 
poBition of A witness in the presence ul 
the ^pleader of the accused end not in his 
own presence although he is in attendance 
in Court is not a sutticient compliance with 
aec. 880. KASfM ALi v. SAKADA KlUrA 
LAUA • 33G 


^ I, 370.^Convic- 

tion by a Presidency Magistrate— Omission 
to record all the particulars required by 
ssstibn, whather an illegality or irregularity 
when siieh omission is not of real importancs 
-^Rsftrence in recording reasons on re*trial 
to those recorded on the first oceasion> 
ffhpriety ofO A Prosidency Magistrate 
kili not to write a judgment in acisordunce 
with th? provisions of sec. 367, Cr I*. C. All 
that he ie n*(iuired to do is to record certain 
particulars laid down in sec. 870 and in 
case of conviction and sentence of imprison- 
ment %)r fiuo exceeding two hundred nipers, 
a brief statement of the reasons for the 
conviction; Where the Magistrate did not 
strictly f'omply with sec. 370 and did not 
record the various particuUrs required to 
be recorded in the usual way on the printed 
form provided for the purpose, but the 
omisaiims were of no real iminortanco: 
Hald«**That the cinission to comply with the 
provisions of sec. 370 was no mere than an 
irregularity and was not an illegality which 
vitiated tho trial. Where the Magisirato 
in Twording reasons under sec. 370 iu*a 
re-trial held under orde«^ of the High 
Court retciTed to those recorded by him 
when tho ca^e had been tried in ilie iiiwl 
instance: Held— That sinco tho Magis- 
trate is only lehuired to recoid bi ief reasons 
for the ooiivictioii there wiw no eerioua 
objection to his referring to la document 
on the record instead of taking the iiouhlo 
to i*6-wiite those prtioas of it which 
should have been included in his final 
orde*\ IJISHM-PADA DKB v. KING- 
EMPEROU 


981 


, ,s. 374-^Rets- 

rencs to High Court for confirmation of 
death sentence— Duty of High Court, to be 
satisfied on evidence as to the correctness of 
the finding of the Jury— Identification test, 
held during trial, propriety of.] lu a refe- 
rence under see. 374 of tho Cudo of Criminal 
I’rooedure for confirination of a sentence of 
death parsed by a Resnions Judge, the High 
Court must be satisfied that the finding of 
fact arrived at by the jury is Justified 
nn the evidence on the record. The High 
(3onrt came to a contrary view on the exa- 
mtnation of the evidence and acquitted the 
aroused. Propriet/ of iudsntification test 
held during trial commented on by 
Mukerji, J. ARRHED ALI v. KTNCK 

EMPBHOR 166 

— ^ 408***Pre« 

vious acquittal on a charge under esc. 198, 




CRIMINAL PROCEDURE CODE-contd. 

Indian Penal Code (Act XLV of 1980H* 
Subsequent trial on charges under secs. 
465, 171, 120B— Facts exactly the tame— 
Subsequent proceedings quashed.] Tho Peti- 
iioaRi*e had previously been tried under 
sec. 193, 1. P. 0. and, upon a careful and 
exhaustive consideration of the whole evi- 


Pogs 


dence, acquitted. He wne again put on bis 
trial undhr eecs. iC5, 471 and 190H: Held— 
That inaHikli’ch as the facta on Which thh 
complainant founded the present case 
w'ere iiistpiirablo from thoi^ upon which 
the previous case was proceeded with, rlie 
proceedings shyuM be quashed. COERA- 
0.4LI DEPART V. RATISTt CHANDRA, 
GHOSH 884 


— ^ f, 403— Ben* 

gal Food Adulteration Act (VI, C., of 
i9i 9), sec. XI, failure of prosecution under, 
for want ol sanction^SuDiequent prosecu- 
tion after sanction properly obtained, if 
list— Auer j fuis acquit, principle of, when 
applies.J i*roHCciition of ihd accused for an 
otfoiU ‘0 under sec. 21 of tho Bengal Food 
AdnlterAtion Act having fallen through for 
want c>l u valid sanction and the accused 
acquitted under 6ec. 245, Or. P. 0., tho 
Municipal Commissioners later at a nuot- 
ing passed a resolution sanctioning tho 
piv>-eciition of the accused under the said 
Act and lie was again prosecuted and tried 

« for the same offence i Held— Thiat tte 
previous acquittal of the accused did not 
operate os a bar to his subsequent trial. 
There having been no order or consent in 
writing of the Municipal Commissiogiere 
i^uctionijig the prosecution of ,the atTused 
for any offeiice under the Bengal Food Adul- 
teration Act, the prosecution was incom- 
petent nni no cognisance could have been 
token by any Omrt of any offence^ and an 
such ther>$ could havw been no trial of the 
accused within tho meaning of sec. Cc, 

P. 0. A \eTdict of acquittal is no doubt 
immune from challenge; but it ie only 
when an accused has been tried and ac- * 
qaitfed of an offence that tho immnnitv 
arises P BANNEHJI v. BEVIN BEHART 
GHOSH ... ... ... 368 

s. 481-Furw 

ther enquiry, nature of, which can be 
ordered— Complaint dismissed under sec. 

203 after enquiry under tec. OQ^Further 
snquffy after summoning aceusad, if can 
be ordered.] Where on receipt cl a com* 
plaint, a Mngietriite holds on enquiry under 
sec. 202. Cr. P. C., ond dismisses the com- 
plaint uuilrr sec. 203, Cr P. C., the Sesaons 
Judge und'.'r sec. 48(i, Cr. P. C., can only 
direct a full and proper enquiry of the 
same nature us the Magistrate has already 
held, and cannot direct « further enquiry 
after gamnioning the accussU. The 
proeUce of allowing accused to be repre- 
sented in nil enquiry under sec. 202. Cr. P. 

C.. has boon condemned. BECHU AflA v. 
ANWAR NABl ... .. 812 
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, I, 438— rorm 

iin which reforeiwe hits to be made. JJTEN- 
DRA NATH SI;N v. KUTISWAR MONDAL €16 

f s. 438— Ad- 

mitiion made by party before Sctsione 
Judtfe at the time of hoarinj of application 
for roforenco ta High Court— High Court, if 
should accept such admission.] If in a pro- 
cecdir-e Ixitoo the Sessiona Judga for a 
Reference to the lligh Court under cec. 

438, Cr. r. C. admissions of fact are made 
by either party, then those admissions of 
fact ought to be accepted by Ihe High Court 
for the purposes of the ReFe'*ence. SHEIKH 
GARIB HAJl V. MCCHTRAM SKaHA 359 

, s. 470— Uhiaf 

Presidency Magistrate making complaint 
against a witness before himself— Transfer 
ot case to Third Presidency Magistrate- 
Enquiry and commitment to High Court Ses- 
sions by latter—Objection to trial overruled 
—Letters Patent, cl. 26. review under Advo- 
cate-General's fiat— Validity of proceedings 
before Magistrate and of commitment, how 
may be questioned— “ Complaint." " taking 
cognisance." meaning of— Proper tribunal 
for quastfoning legality of commitment— 

*' High Court." meaning of. in sec. 215— 
Sect. 4 (h), 18 (4). 190. 195. 215, 487 (2K 
529. 537— Sec. 537, if applicable under cl. 28. 
Letters Patent.] Where the Chief IVesi- 
dency Magistrate made a complaint to 
hiiueelf under eec. 4"i; (1) of the Criminal 
Procedure Codo and then transferred the ' 
ttuue to the Third Presidency Migiistrate 
for disposal, and ihe latter after ha>iing 
enquired into the case committi^ the 
accursed to the High Court »Se8.sion8 for 
trial : Held per Curiam (Rankin and Chakra- 
narti, JJ.,.dissentiente)— That the proce- 
dure' followed was siibstantially correct. 

Per WaliuKlcy, J.-Th© Chief Presidency 
Ma^strato in taking cognizance of a com- 
plaint mode by himself and sending it to 
the Third Preeidonoy Magistrate made a 
mistake, but a tecbnical one only, iiot 
going to ihe root c-f,tlie caee. Per Cuming 
and B. B. Ghose. .TJ.-There was nothing 
m the Code to prevent the Chief Presidency 
Magifitralo from taking rognizance of his 
own complaint. Taking cognizance of a 
comidaint ie not a judicial act. Semfcle. 
m' CumiiiB and B. B. GhOM, 

JJj— The legality of the commitment was 
not open to question before the Court 
SoMioni.* Tlie remedy of the Mcnwd 
was In move the High Court in its Revl- 

krav^rti, JJ.— Tn making a comnlaint to 
1 Rresidency Magistrate 

Mopted a ^urse unknown to the law. Furw 

foenwance of the cimi- 
plaint under «*c. 100 conirary to the pro- 
Jvihitioiw of »ec. 19.5 and *7C.^r P C*^oi* 

Joid e'>mptai»t Vfi.re .% Vairtstnife irlin 

pow t*> tehe cofeniaiiico of it under aeo. 


x'oge 
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476. The proceedings having (been com- 
menced and continued in defiance of the 
exj>Tes9 provisions of the Code and of fun- 
damental principles of law, there was not 
merely an irregularity but a broach of the 
public order. See. £>37 of the Code is ap- 
plicable under cl. 26 of the Letters Patent, 
but tfiere was no question of error, ouiiasion 
or irregularity in the complaint in the 
present case, for the proceedings wem illegal 
from beginning to end. EMPEROR v. 

f COLIN MACKENZIE MACKAY ... 276 

, I. s26-Traiift- 

fer of case— Conviction of accused by a 
Magistrate at previous triaii it ground 
unuer lec. 5ktf for transiar ot case penamy 
tor re-tnai by the same Magiitrate— " Ex- 
pedient tor tne enos ot justice/' as used 
in joc. 520. interpretation or— Ke-trial. order 
ot. by High Court, without stating, if tA 
trial to be lieiii by the same Magistrate or 
some other Magistrate— Effect of such order.] 

Tho que.’^Uon ag to whotlior a trial before 
a particular Magistrate is expedient for the 
ends of just ice or nut has got to be cciui- 
dered froia tho point of view of the accused 
person as i\ill, and uiile-e ic is impossible to 
get a Magisirato other tluiii ihe uite who 
lias already convicted tlie accused x>erson ou 
the sanio cioirge ut a previous trial, or un- 
lesg there be circumstances which would 
necossitaie the trial of tho same case before 
the same Magistrate over again, it is desi- 
i^ble that the re-trial should not be held 
before the saiuo Magistrtitc. If an order 
for re-t rial is made by the High Court and 
it not .stated in the order whether the 
retrial is to be held by the same Magistrate 
of by some other Magistrate, then it altoultl 
not be presumed that it woa the intention 
of ihe Ojurt to direct that the re- 
trial should be held by the same Magbirite. 

J he matter left entirely in the d&retion 
of the Magistrate who has got to appoint 

BAW lUM KALWAB v. SITABAlt KAL- 

WAK ... 

CBIMfNAL TRIAL— Witnm for proioculion 
acting at interpreter— Impropriety of aro* 
Mwlinpi viliat np trial.] in * tried on a 
chaise of ronnler one of the witnewce for 
“® interprotw and ha 
interpreted , the ovidonce if tlie nitneeMo 
iSfirf '.K hie own evidence to the nccuerd: 
Held— Ilut It wae a preredure which waa 
abeurd from the very outeet and opposed to 

V cvidwica in the 

^mmittins MMietrato's Court on behalf 
^ ^a proseciitjon and who wioa fonid to 

theisf5«n7^ **’'• ®vld<«ire la 
the Seaeiou CSonrt on behalf of the sreee. 
ouUon ainitut a man who waa 

t-t have been choaen to act aa 

interpreter la the cnee wae a pre^ure 
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wai highly irregulait the irregulanty be- 
inff of Bucii a uature as to bord.3P cn 
U^ality. AU SOI v. KlNG-EMl'lSHOR 696 
DELAY in the dispo^l of 

affect of Sea under Evidence. THUMAb 
J H AilNUr V. KEDARNATH GllOSE 835 
EASTERN BENiOAL AND ASSAM DISORDER- 
LY ttUUSES ACT (II, E, B. & A., of 1907), 

MC. 8— Proceedings under Act not governed 
by Code of Criminal Procedure must be 
- decided according to ordinary rulei ot fair 
neat and propriety— Findings necessary *10 
be arrived at to justify order of discontinu- 
ance under lec, 3— House must be used as 
deicribed in sec. 2, cIs. (a), (b). (c) to 
attract the operation of sec. 3»Joint enquiry 
about several houses— Necessity of indi- 
vidual finding as to annoyance to local 
Inhabitants.] Proceedings under tiw Easi- 
arn Bengal and Assam Disorderly Ifousea 
Act are not governed by tbe provisions of 
the Code of Criminal Ppjceduro and it is 
not necessary for tbe Magistrate to act only 
on legnl evidence and he need not administer 
oaths but before passing an order under sec. 

S he must satisfy himself not only that the 
houses aro used os brotiieU or for the pur- 
poseg of habitual prostitution or as disorder- 
ly houses but ho must further find an addi- 
tional fhet to bring it within the provisions 
of cle. (a), (b) or (c) of sec. 2 of the Act. 
The Magistruic may come to his decision in 
any way that does not violate tlio ordinary 
ruloj of fairness and propriety. While 
considering the cases of several houm 
togotlier the Mugislroto should apply his 
mind to tin: case of each house lepnrately 
on the question whether annoyance was 
cauM to the inhabitauts of the vieinity. 
ram: P.ADA CHATTERJEE v. BASANTA 

BATSHNABI ... 9i 

EVlDENI7h>*Htutomonts of accused and a 
servant of the accused obtained uhile in 
custody of excise nulhoritios, ii admissible 
in evidence. See under ICxciso Act. 

, BATASI MONl DASSI v. KING-EMPER- 
OR 85 

— * Statement made by complainant 

ta Deputy Commitiioner of Police, if ad- 
miifible in evidence at the trial— Magis- 
trate’s refusal to coniider such statement, 
offoct of— Conviction set aside on ground of 
admissible evidence not having been con- 
sidered by Magistrate— Usual course of re- 
trial— Special circulars not warranting 
order for re-trlal— Delay in the disposal of 
ease, mischiovous effect of, amounting to 
denial of Justice— Evidence Act (I of 1872). 
•oci. 15S (3). 14S-Penal Code (Act XLV of 
1380), sec. 323.] The Petitioner, a eergeaat 
of the Calcutta Police, wa^ convicted by an 
Honorary Presidency Magistrate under eec. 
S29, I. P. C., for causing hurt to the com- 
plainant, the driver of a tazi-oab, and sen- 
tenced to pay a fine of Rs. 50 It appear- 
ed that tlie Magistrate refused to consider 
certain statement by tho comjdbinant to 
the Deputy Commissioner of Police on the 


EVIDENCE--concld. . , . . 

giroaPd that they were inadmissible ui evi- 
dence: Held— That the etatements in quee- 
iion which were at variaiwe with those 
mode before the Magistrate were admia- 
eible in e\pdenco and ae they were import- 
ant from the point of view of the defence 
and tho Magistrate had not taken them 
into consideration in convicting the accused, ' 
the convicUon and seutenco ehoubl be eet 
aside. Held— Tliat such a delay ae took 
place in the case was inexcusable having 
regard to the simple nature of tho ease and 
it might easily amount to a denial of 
justice, ilaving regard to tho circumsianret 
of the ca.eo and especially to the fact that 
the trial extended over more than a year, 
the High Court did not direct a re-trial. 

Per Pearson, J.-The evidence was admis- 
sible under sec. 155, sub-sac. (3) of the Evi- 
dence Act subject cnly to this that the 
provisions of sec 115 of the Eviden're Act 
had been complied with in the matter of 
patting the specific partg ef it which were 
to be relied upon tp the witness in cross- 
examination. Tbe delay which occurred in 
the .?a8e was only inviting evidence which 
could not be relied upon. The longer the 
period allowed to elapse from the time of 
the event to tho time when the witnesses 
gave evidence tho greater the probability of 
confusion and of the truth being obeonred. 
particularly in a case whore the accused 
happened to be a police officer and the 
alleged offence arose out of hie ftondoct 
during (he course of his duties. THOMAS 
J. H. ARNITP v. KEDARNATH GHOSH 835 
EXCISE ACT (V, B. C., of 1909), rule undcr- 
posieising more than one tola of guli 
(opium mixture for smoking)— Opium 
diluted in water, if smoking mixture.] 
Under the rnios under the Excise Act a 
Person cannot lie convicted of having an ^ 
excess of a mi.viure of opium for smoking 
when the quantity of smoking mixture 
found in his possession is not teyond that 
allowed bv the ruLes but over and altove 
that quantity he has a quantity of opium 
diluted in water. Such solution cannot be 
held to lie an admixture for the purpose 
ot .vmoking. DWARIKA NATH MISHA 
V. KlNG-E.MPEROPw . ggi 

; — 7 — . 88-lllegal possession and 

sale of cocaine-statements of accused and 
a servant of the accused obtained while in 
custody of excise authorities, if admis- 
sible in evidence— Opinion of exeiso officor 
as to roputotion of accused at a dealer in 
cocaine, if admissible— Conviction on residue 
of evidence— Exemplary sentence pasted by 
MHKtrata relying on ,xb<wwo«, matter, 
net supported by evidenee— Impropriety of 
such Nntence-Proiecutlon, how to be con- 
!!!?**•« ..T!'*"®"* to aecuicd.i 

. ‘*“victed under eec i6 

of ths l^niTd Excise Act for Ulegal ponwr- 
non and Mie of cocaine and wntenced to 
one year, ngonmi imprisonment on Mch 

cb^. The tryin, Uogiatrate in deter- 
nuniug the wntenco remarked that the ,c- 
®n9*d was carrying on cocaine de>iting in a> 
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iS l-r r,p»uii» l». 
Tew« U«* bet H that of one of the noto- 
rious of cocaine dealers and that she po^ 
some of tho finest cquipagea ui Cal- 
cutta and three motor-cars and an exemplary 
Mutenee vns necessary. It appeared that 
in the courm of the trial yAiiou*, 
jrere mode by tlio accused as regards the 
inanner iJt tvl.ich the starch was 
and tn which she he^lf *«*,^''*^^* 
certain 6t.iteiiient8 obtained from the ac- 
cused and one of her servants while m cus- 
tody in the excise barraeVs wi-ie received _*» 
evidenco and that the opinion of the excise 
officer ns to the reputation of the 
a dealer in cocaine on a large scale elicited 
from him liv the Magislmlo w^ aUo admit- 
ted in evidenio- Held— That the etatemenls 
in question which cotild not he consid^ero 
as voluntary -.tateiiients eliotild not have 
boon icccivJd in evidence. That the Magi^ 
trate should not have allowed the esciM 
officer's opinion as to the i-eputntion “f ‘ha 
^used io be admitted in evidence. That 
...plo win g the inadmissible evidefo^ the 

residue was enough to i«*‘'‘'i',‘‘4o"mnlter8 
but there beixi;; sio ovidcnco os to tiio maiters 
relied on bv Hie Mugistruto in passing on 
oxemplaiv sent.‘iice. in fixing which bo ^vas 
influenced by extruneous matters the sen- 
tence iiUlicU’d was oxlraoidiUsWly sexeie 
and quite uncallcil for. That there >uight 
be Cshaggerationd in the couiplaint iiiude by 
tlie accused the amnner in which her 

premises were searched and the aaj she 
was treated, but indications were not want- 
ing en the mord to show 
wL coiidufUd and Hie accused detained in 
an inconsiderate nuuincr. I’rosecutions 
ought to be cciiiiucted fairly and i^iuareJy 
.and iiOLliing should be doiio so 
ground for complaint on the of th^e 
accused. JUTAr?l 
EMPKROR . , 

EXEMPLARY senlcnee paS5»ed bv Magistrate 
relying on oxtraneou** mattery not supiKirtea 
by evidence- Impropriely sentence. 

Sea under Excise Act. RAlAbl MOM 

mSSI V. KING-EMPEROR ... •• WA 

GOONDAS VCT fl. B. C., of 

Arrest under warrint issued by Local 
Government with provision for bail- Prin- 
ciples on which amount of bail should bo 
fixed a«d on which bail should be qrantod 
and sureties accepted— I mpfroper rejection 
of ball and refusal to accept surety, effect 
of— insufficiency of tho amount of bond 
required and of the sureties to control him, 
if lawful consideration under such worranl 
— Proeecdingi of Commissioner of Police, if 
Judicial proceedings— High Court, when 
un interfere with arrest under such 
warrant— Criminal Procedure Code (Act V 
of 'IM). toe. 4S1— Writ of habeAs corpna, 
when Mleoal detention in custody is proved.l 
Tho yotitioiiOT iViia armied under a wairant 
isaacd bf tlif lioc^jl Omeriiment iindar w. 

4 of tjb# warrant diTOcted 


JPbiO 

GOOMJIS ACT-concld. 

the J^eputy CommibSioncr of Police, Cal- 
cutta, to arrest the Petitioner and it waa 
pniv idl'd ill tho warrdiit that if the Peti- 
■ tioiior sliouid give bail himself in' the sum 
cf ten thousand rupees with two sureties ■ 
each ill Iho sum of five thousand rupees to 
aiiond bolorc the ConiDiissioner of Police* 
(ialcutto, and to coriitinue to attend, he 
may lio released. U was alleged that bail 
was lofusi'd oil the ground that the Peti- 
tioner was not ill tho opinion of the Deputy 
Commis^iuiior good for toil thou^And rupees 
and the sureties instead of being examined 
us to Ihoir sutflcieiicy were rejected on the 
ground that they were not likely to keep the 
pQtitiuiior under control: Held— That re- 
fustil ol bail oil either of tho aforesaid 
grounds alleged would be uii illegal abuse 
of law not merely on general princijiles os 
regunis the liberty of the subject but on 
tho time rf the Hooiulas Act itself and r.n 
the face of the waiTant which is notified 
for use under the Goondas Act which is in 
torins al see. 76 of the Code of Ci'iminal 
J'roeediive. t.)n such a warrant the business 
of Hie ofliciM* who fixes the sum of money is 
to soe that lie Hxrs a reasonable sum of 
money having regard to all the circum- 
stances and Hint it is not an exce$6ive 
ono and iL is sufficient so far as the pei^n 
under arrest is loncerned that ho is willing 
to exccuto a bond in that $.uni. As rc^rds 
the .surety ctreiud, when tho object is to 
secure Hie attendance of poison arrested, 
embarking cii a lonsiddiv.uoii of uintrol 
the pei-mii arre-.ted (waiving aside the 
mere qucffitioii of sufficiency) is an illegal 
abuse ot iiowcr on the face of the Goondiia 
Act iind tho ivairunt. Tho Commissioner 
of police acting iindei <^u(h u warrant is not 
acting under Hie t;ode of (.Vimiiial Pi*o- 
ceiluiv The proceedings are of tho exer.u- 
tive armed wiHi certain special powers and 
the High Courl c'nu interfere under hcc. 461 
of -the Code oi Criminal 1*1*000(1 ure by 
iv«uirig a wiit of habeas corpus only when 
tho8» powers li.ive been exceeded aiil the 
psiwii .arrested i.'* illegally or impioperly 
detained in public custody. That in the 
Cl rcu instances of the ease no illegal deten- 
tion WPS inndc out which could justify the 
inteileriMieo of the High Court. 1USSE8- 
WAR Rf»Y GARIA v. KINO-EMPEROR 7fl 

J int I SD K T1 OX— I mproper trial— Con vict Ion 

by Magistrats of offence triable by him when 
facts proved showed commiesion of offanct 
triable oxcluiively by Caurt of Session— 
Convmticn tot atido by High Court and 
Magiitrato directed to commit accused te 
Court of Session— Indian Penal Code (Act 
XLV of 1860), tecs. 196, 471.] Where the 
Petit ioner was convicted by the Magiidrato 
under see. J'.tO, I. P. C., but it appeared on 
the findings arrived at by biin that there 
w'ot a prime focie cate against him under 
-eec. 471 which wna exclusively triable by 
the Court of .Session, the High 0)urt in 
revision set aside the convi.dion and senteneo. 
and dimcled the Magietrato te commit the 
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to lUe Court of Session. HARA 
MOIf AM DAS V. KLMU-KMPEUOH ... 840 
JURY ‘trial by— Charge to jury—Necossity of 
direction as to the applicability of excep- 
tion in tec. 300, I. P. 0., euen if no cate 
of provocation made by accuied.j The 
lAere fact that Iho accu^tid poTsons do not 
admit their proisence at the ccourreuce and 
raise a of pinivocalioii or of iimt of 
passion cr something of tlial sort does not 
render it imno90ssiur.v to give tiio jury a 
proper direoiion as to tlie e«\ccption in tec. 

300, I. r. C. The' question is whether on 
any rea.eouable view of the facts certaif of 
tJie excepliojia can mutter. If ^ they can 
matter and if a proi>or direction is not 
given io the jiiry, then it is not open to 
the Court to guess and gamble as to v'he- 
Ihor or not tlic jury’s verdict would have 
been diifoivnt. d AllUR SHEIKH v. KING- 


EMPEKOR »i2 

trial by— Ditagreement between Judge 
and jury— Unanimous verdict of guilty— 
Reference to High Court for acquittal— Ac- 
cused fliven benefit of doubt and acquitted.] 

The AppelLiiits were tried by a jury on 
charges under sees. 147, 325 read with sec. 

149, J. P. C , and unaniiimiisly found gnilty. 

The SOffisiuns Judge made a refereuizo under 
sec. 307, Cr. l\ C., recommending tho sot- 
ting aside of the unanimous verdict: Held 
(on a consideration of thp entire circum- 
stances)— That tiio wlioJe case was suspicious 
and the real facts in connection with the 
occurron«^Q and circumsUiices under which 
it took place had not been disclosed by the 
prosooiitiou, nor wa^ the case for the de- 
fence entirely true and to convict the ac- 
cused un.dor such circumstunces was likely 
to cause ini«cnrr:ago of justice and the ac- 
cused should be given the benefit of the 
doubt and tlie v^'idicl of the jury set aside. 
EMPEROR V. YAKXH! m 


trial— Duty of Judge when verdict 

confused and unintelligible— Duty of Judge 
to explain law to jury clearly— Impropriety 
of placing before the jury Codes and legal 
treatises— Heads of charges must convey 
•ufficient information as to explanation of 
law and important questions of fact.j 
Wbero the verdict of the jury fs confused 
and uniuieUigiblo it is tho duly of the 
Judge to obtain from them a proper Lnd 
correct vnidict l)efore aciH^pting (he ver- 
dict given. Uiuler the law cf procodvro it 
ig tho dutv of the Judge to explain to the 
inry the law applicable to the caso ami it 
ie the duty of the jury to ^accept the law ns 
laid down bv the Judge without any extra- 
neinis aid. If the jury is unable to under- 
stand the law fully and cleiarly it is the 
duty of tho Judge to explain it to them 
afresh, but in doing so he cannot place 
before them the <}ode or any legial treatiee 
for the purpose of ftmling out the law. Un» 
dcr t>ee. 897 the Judge is not to write a 
iiidgbient but to record the heads of the 
ehargVs to Hie jury i but as an appeal liog to 


Mge 

JUEY-'Concld. 

tho Jiign Cdurt in jury trials it ia ne(*ee- 
eary Unit the chargo isicordcd sliould be 
viuch iji to convoy sufticiont information 
to tho Uourt as tj tJio explaiutim of the 
law by the Judge and about important 
. questions of fact. Sli ERIMTEMUEKT 
AxVD KEME&fHJcAXCLU OE LEGAL AF- 

FAIKS V. a. C. WlLSOxN 093 

misdirection to— Witnesses for prese- 

cutlqn absent— Application for adjourn- 
ment-refusod and trial proceeded with and 
jury directed to return a verdict of not 
. guilty for want of evidenco— Misdirection 
- Acquittal set aside on appeal by Locaf 
Government.] On tho dato fixed for hear- 
ing in the Sessions Court the witnesses 
for the prosecution were not present and 
the trill was adjourned to the ne.\t day 
when to'j the witnesses not being present, 
the puUic prosecutor made an application 
for lurllicr udjouriimeiit which was refused 
and the Judge thon empanelled a jury 
and called uik>ii the public prosecutor to 
open his case and upon the accused to 
pleads whorenpon the public pr.itccutor 
opened the enso under protest and inform- 
ed the Court that ho had no witnesses piw- 
sent to ^ipport tho case for the pioseru- 
tion and the Judge directed the jury to 
return a verdict of not guilty ns there 
Wbb no evidence: Held— JIuit fti tho cir- 
cumstances of the case it woe a miediiec- 
tion for tho Judge to tell the jury that 
there waa ei^deiicu and that they 
ehould return a verdict of *'not guilty.'' 
That the Judge had exercised his dis- 
cretion uDwiwly in not giving the public 
prosecutor an opi^rtunity to produce his 
w) tresses, since it appeared that there 
were vitno&sos wlibse httcndauco had 
not been procured on the date fixed 
through blunder. The High Onirt set 
asiilo the erder of ncqiiitial and diiectod a 
re-trial. ^L’PIIHTNTENDKNT AND RE- 
MEMBRANOER OF LEGAL AFFAiRS v. 

SADER RATK ... igg 

MAPS in criminal cases how to lie prepared. 

See Oimiual Proerdnro Code, sec. 182. 
BJT.AGTRATlir CHOWDHUKJ v. KING- 

EMPEROR ... _ 142 

MURDER, case of— l^roper sentence. See 
under CirciimsUntial Evidence ARAJ- 
ALI V. KING-EMPEROR ... .. 576 


OPIUM ACT (I of 1878), t. Il-Confitcatioii of 
conveyance used in the illegal removal of 
opium— Opportunity to owner to show 
cause, whan should bs given.] Sec. 11 of 
tho Opium Act in onaoting that the con- 
veyance in arbieh opium liable to con- 
fiscation shoU he found shall be liable to 
confiscation leaveg it to the discretion of 
the tribunal whirh^ is trying the case to 
dcMfido whether having regard to the facts 
of the particular case the conve.vance 
used in carrying the opium should be 
confiscated and ui cn«os where there is no 
iuipirop*>r conduct imputed to the owner 
and where during t hr course of the case 
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nothiiiis if proved to show improper codp 
duct on the part of the owner it would 
be advisable for the Maffistrate wl» is 
tryina the case ^to tfive the ower a» 
opportunity of being heard before he comes 
to the conclusion that the convejance 
ehoiild be confiscated. MOIIAMED KLb- 
HAU V. KlNG-EMPLUOlt ... ... 2i0 

PENAL CODE (Act XLV of 1860), t. W, in- 
tefpretatlon of— Criminal Procedure Code 
(Act V of 1898), t. 2S3-6overnment Savings 
Banks Act (V of 1873) and the rules relating 
thereto.j TJje ccrtincate given under the 
rule, viz., iliat in the case of female dc- 
positoie withdrawing money from Post 
Office sfavinge Bunk by their authonsed 
agents under r. 18» the agent must sign 
a certificate on the application for with- 
drawal to the effect *' Certified that the de- 
piositor is on this day alive and eane," ia 
not a certificate prescribed 1-7 the Qov- 
emmen;;: Savings Banks Act (Act V of 
or statutory rules made thereunder and 
this certificate is not n certificate 
wdthin the meaning of sec. 197, I. P. C. 

Per Suhrawordy, J.— The word "certi- 
ficate^* occurring in sec. 197, 1. P. C., con- 
templates a certificate whicli is required by 
law to bo giion or signed for the purposs 
of being u^d in evidence in the course of 
administration of justice. BIEENDRA 
NATH CHATTEIUEE v. UMANANDA 
MUKHERJEE WO 


s. 304— Causing death by rash 

and negligent act— Crinfinal rashnes^ 
criminal negligence, what is— Road closed 
to traffis for repairs— Coolies sleeping on 
closed road at night— Driving a motor car 
into the closed road and running over 
coolies, iff rash and negligent actj Oi- 
minal rashness is hazarding a dangerous or 
wanton eot with the knowledge that 
it is so and that it may cause injury 
but v/ithout intoDlioii to cause injury or 
knowledge that it will be probably caused. 
The criniinalily lies in running the risk 
of doing such an r.ci with recklessnens or 
indifference as tc the consequence. Cri- 
minal negligence is the gtoBO vind culp- 
able negket or failure to exercise that 
reasonable and proper care smd precaution 
to guard against injury either to thw pub- 
lic generally or to an individual in parti- 
cular, which, Laving regard to all the cir- 
cumstancoa out of which tho charge arises,, 
wan the imperative duty of the accused 
person to have adopted. A person driving 
at night a motor car along a portion of a 
Toad which was dosed to traffic for repairs 
cannot be reasonably expected to tako pre- 
eautiona against the chance of oooliea 
sleeping on that iiortion. Two coolies who 
were so sleeping with their bodies covered 
except for their ibees having been Jhin 
ever and killed by the accumd driving 
.ever them in a motor car in the above 
d^umstaiices. the latter could not be held 


PENAL CODE— concid, 

to have caused their death by a rash and 
negligent net. H. W. SMITH v. KJTHQ- 

emperor efi 

•, s. 339— Exception, aecuseil In 

revitional stage, if can claim benefit of« 
when he did not raise the defence under 
the Exception in the lower Courts— Dispute 
of civil nature, propriety of trial by Crimi- 
nal Court.] A person accused of an offence 
under see. 311, I. P. C., for obstruction of a 
way by raising n wall, did not raise tho 
defence that ho was entitled to tho Excep- 
to sec. 3J9. I. P. C.. and denied having 
raised the wall. But at the same time he 
eontended that tho wall which had been 
raised v/os on Lis own land: Held— That 
the dispuio between the imrties wag evi- 
dently one which could bo better deter- 
mined in tho Civil than in the Criminal • 
Coui-t. In the pi'c<«nt case the obstnittion 
put up by the accused having been put up 
in good faith in the belief that he had a 
lawful right to obstruct the complainant 
fiv)m going along the path, he was entitled 
to the benefit of the Exception to sec. 839, 

1. P. C, though he did not clearly raise 
that defence in the lower Courta KALI- 
DAS RAHA V. DEODHARI MISTRI ... 198 

■ s. 362— Kidnapping— Elements 

necessary to constitute the offence.L In 
order to 8upx>ort a conviction for kidnap- 
ping from lawful guardianship tho follow- 
ing are the points requiring proof— (1) That 
the person kidnapp^ was then a minor 
under si-xieen years of age if a female. 

(2) 'Phat Kuch person was in tho keeping 
of n lawful guardian. (3) That the accused 
took ir fntired such person out of such 
keeping. (4) TImt ho did so without the 
consent of the lawful guardian. The mere 
fact that the minor leaves tho protection of 
her guardian does not put her out of the 
giianlian*s keeping. But if the ntinor 
abandons her guardian with no intention 
of returning she cannot be held to con- 
tinue in the guardian’s keeping; Held, 
on a consideration of the circumstances off 
the case— Til at the nffenco of kidnapping 
was not made out. tt W. VALLIANT v. 
MILS. ELE.AZAR .. ... .. gig 

• s. 378— Theft, charge of, not 

maintainable when object of theft admitted- 
ly in possession of accused.] Where it ap- 
peared that certain trees which were the 
Mubjcct of the charge of theft stood on rhe 
Jiolding ill tlie imssession at the accused: 
Held-That the charge of theft could not 
stand iMKauso the offence under sec. 379, I. 

P. C., is an offence against posaeesion. 
SHEIKH OARFB HAJI v. MUCHIRAM 
SHAH A ... gijg 

TOLICE investigation in CalcuKa, law govern- 
ing. See Calcutta Police Act. SATYA 
CHARAN MHTER v. KING-EMPEROR 417 
PRIVY COIfNCIL, not a Court of Criminal 
Appeal— Grounds on whieh it will interforo 
with criminal sentence— Penal Code (Act 
XLV of 1860), sec, 111, proper diroction as 
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to-HMifil of Govornor*Qonora| to trani- 
fer caio to another Provinoo*- Violation of 
natural Jii»tice.J Thu rule in Dillat’i caae 
that ihu King in Council ia not a Court 
ot Crimuiul Ap|)ual and will not review or 
interfere with the course of criminal pro. 
^ ceedinga unlesg it is shown that by a dis- 
regard of forms of les^ process or by 
some violation of the principles of raitural 
jwaticG or otherwise substantial and grave 
injustioe has been done— was re-offirmed. 
A question whether the trial Judge ht^ 
properly explained sec. Ill of the Pen A 
Code ia one for a Court of Criminal Ap- 
peal and not one for consideration by the 
Judicial Committee. The refosal by the 
Qovernor-Qoneral of India to transfor the 
cose for trial to another Province on 
the alleged ground that there had l*cen 
such copious and prejudicial newspaper 
comment on the* crime committed that a 


fair trial bv a local jury was impossible 
cannot hg challenged before the .ludicial 
Committee as a violation of the principles 
of natural iuriioe. SITAFI AHMED NADI 
AHMAD V. KTNO-EMPEROR ... .W 

PBOSECXTTION, how to be conducted without 
prejudice to accused. See under Excise 
Act. H^VTASI MONI D.\SSl v. KING- 
EMl»EHOR 851 


RE-TRTAIi ordered by High Court without 
meniiouing before which Court re-trial to 
take ulacc- Effect of such order. See under 
sec, .m Cr V. C. h\U RAM KALWAR 
V. SITARAM KALWAR ..1002 


KEARCH WARRANT, necessity of caution in 
issuing and observance of formalitiiw. 

See Calcutia Police Act. B. WALVKKAH 
V. KING-EMPEROR ... 713 


THUMB IMPRESSrON of arcuied, taking of, in 
Court under orders of Magistrate— Compari- 
son by expert of thumb impression so taken 
with others in evidance— Procedure, if pro- 
per and legal— Act XXXIII of 1920, sec. 5 


Pea* 

THDMB IMPRESSION— concicll 

— magucrates power in init respect— Evi- 
dence Act (I of Wfh fee. 40 | ill. tc/— Opi- 
nion of expert on comporiien ot thumo 
impression.] The Respouaent was pioeecu- 
ted under sec. 02 of the itegii^truuoii Act tor 
having iaisely personated atritner womau 
at the time of the registration of a aiicu- 
ment purporting to have been executed by 
the lailer. Under orders of tne trying 
Magistrate the Respondent g tnumb impres- 
sion was taken by an expert and compared 
with that on the document in question and 
relying on the evidence of the expert that 
the two tallied and were totally different 
from the thumb impreseion of the woman 
whom the Respondent had personated, the 
Magistrate convicted the acensod but 
the dessiona Judge on axipeal set aside the 
conviction and the local Government ap- 
pealed: Held-That sec. 5 of Act XXKlll 
of 1920 authorised the Magistrate to direct 
tho thumb impression to be taken in the 
manner in which it w'as done and lilusira- 
tion (c) to see. i5 of the Evidence Act 
makes it abundantly clear that in a case 
like the pro.<ont the opinion of the expert 
formed by comparison of the various thumb 
impressions referred to is admissible in 
evidence. The procedure adopted by the 
Alagistraio was therefore in strict accord- 


ance witii law. ihe High Court in setting 
oaide the acquittal directed, upon a con- 
sideration of the circumstances of the case, 
that the Respondent should be releaacii 
under soc. 582 of the Criminal Piooedare 
Code on her entering into a bond with 
surety to appear and receive sentence 
when called upon within one year. SVPER- 
IN'rENDi^NT AND REAfEMBRANCER 
OP LEGAL AFFAIRS v. KIRAN BALA 
DASSI ... 3731 

TIU.AIi, inproperly held — Magi<«trate trying 
and convicting when fticts proverl 
offence exclu'^ively triable bv Court of Sc«- 
eion. HAKA MOHAN DAS v. KTNG- 
EMPEROll .. 84« 
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boiil T«uier Act (7111 of 1885). 

Ilf 9A 60 Prmnption under aeo. 60 
cl. tS) it can be rebutted by eoDfirniitory 
Kebuliyiti oonteming egreement to piy rent 
at an enhanced rate in future cxxirnlSd) 

^ *■ » - , I. 171 (J^-Auctlon- 

purchaier of tenure if may apply to aet aaide 
■ale under Or. 21, r. 9], 0. P. 0., on the 
plea that decree not rent decree. Sasadiiar 
CR ornriPRY «. BianKr Nahain Kundu li (60) 

CMlFreeidiire'Ooda (Aet V of 1908). i. 2« 

Or 20, r* U-'Meane profits, aaaeaament of. 

Kahin Shriku f. KAsiMiTDOt Hhrtkh ... xxfti (32) 

■ — — — 1. 2 n OP. 20. 

nr. lM2.-*Order Appointing (^ommiaaiooer 
to ascertain meane profits made after pre- 
liminary decree if appealable. DwiJiximA 
Narain Roy v. Joi^Rsn Chandra Dry ... cli (161) 

" 1. 47— Appellate Court, 

If competent to aet aside decree appealed 
from in farour of person not party to appeal. 

Biiutnath Dib V. Sasriuukhi Bkahmani ... cviii (108) 
, 1 . Il6.0r.6f r.l7- 

Written statement, amendment of— Dis- 
oretion of Court. Llotds Bank e, Sdbajt 
Mull Jahcr xxtvi (36) 

— > ■ , 1. 116— Dismisial of 

poflftessory suit— Interference by High Court 
in Reeision. Upindra Nath Qhosm t. Hira 
Lal Chosh .• ... ... cxlif (144) 

f Or. 26| r. 8-Depoai- 

tion taken on eommiuion when can be read as 
evidence— Practice in the Moffusail Courta. 

Mohim Chandra Guha v. Kara Chandra 
Chowordrt — .. .. CXI (120) 

— — — , Or. 39, r. 1-Damages, 

suit for, for attachment before judgment 
wrongfully and malicioualy obtained If^main- 


Pttgi 

tainable. Harkduar Di o. Jaoat Banobo 

^ Di elri(U6) 

OOBtnet Aet, l. 73— Interist Act, aec. 1— 

Interest on arrears of house rent not oon- 
traetod for, if can be awarded by way of 
damages Basaht Lal r. Puhro Chandib lair (64) 
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‘Loxd Atkinson. 

'Mb. Akiib Alt. Sbihati KATUTANf 

Lobd Saltbsbn. Dbbi, Appellant, " 
1924, r. 

fleard, 3, 4 and Udot Komab Dab, 

6, November. Respondent. 

Judgment, 

11, December. 

' Bmgal Ttrnny Act { VIII of 1S8B), tea. 160, 
lOt'^Pem.wMRt (enure, nature of lenanlt intereet 
r-Tenanfi duty to proteet Mmtdf from illegal 
eneroaehment -Treipatier acquiring title to lands 
of tenaneg hg adverts poueetion aguinit t naAl>- 
fmant, if mag claim abatement of rent againH 
landlord— Stipulation hg tenant not to claim cAate- 
ment of rent, if hindt purehater at rerAeote— 
FaUure of landUord to give tenant pouettlon of ail 
land leased, when ground for suspension of 
Tenaneg at lump resital and at a rate pea 6igha, 
diferena between. 

The tenant under a permanent and 
iranaferdble .leaee held at a fixed rent vir- 
tually becomes the proprietor of the sur- 
face of the lands subject only to the pay- 
ment of the stipulated rent,' and the lessor 
dnd the succeeding landlords have no in- 
terest in the lands except in so far as tiiey 
form a Security for the payment of rent. 
The purchaser of the tenure at a rent sale 
acquires title to the lands on the terms of 
the original lease unaffected by any in- 
cumbrances created by previous tenants, 
not being a protected interest within secs. 
160, 161 of ^e Bengal Tenancy Act. • 
The dtety of a tenant under such a- per- 
'peUtal tenure is to protect himself against 
illegal encroaelHmeni by others on the 
'krtdi of whkih he has exelusive possession. 
If he fails to do so, he egnnot prejudice 
the landmd^'tdahn jor'reni'.' 


, WOMBSH CUUNDBR QOOPTO V. BAJ 
Nabain Box (1) referred to. 

. Where a purchaser of such a tenure at a 
retU sale suffered a person who at the data 
of the purchase was in adverse possession 
. of soine lands of the tenure to remain in 
such possession for the statutory period: 

■ Held— T/mt the purchaser could not 
claim an abatement of rent against the 
landlord in respect of the land the posses- 
sion whereof he lost by his own neglect,. 

The doctrine of suspension of payment 
of rent, where the tenant has not been put 
m possession of part of the subject leased, 
has been applied where the rent was a 
lump rent for the whole land leased treat- 
ed as an indivisible subject. It has no ap- 
plication to a case where the stipulated 
rent is so much per acre or bigho. 

The Judicial Committee accepted the 
soundness of the long and consistent body 
of judicial dedsions referred to in the judg- 
ment under appeal [Udox Kdmab v. 
Katxaxi (2)] denying the validity of 
the argument that a trespasser, beitiy 
liable to ejectment by the lessor, ac- 
quires title by limitation against the lessor 
as well as the tenant and that when this 
happens the tenant is entitled to an abate- 
ment of rent. 

Qu»re . — Whether a compromise by a 
former, landlord and the tenant under 
which the latter stipulated not to apply 
for abatement on any ground whatever in 
respect of the area then found on measure- 
ment to be in their occupation would 
necesswrUy bind a purchaser of the tenure 
■at a rent sale. 

'aM0W.B.I5(lSC6). 

(S) I.L.B.49Cal'«48(l932), 
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These were consolidated appeals 
(Nos. 134 and 136 of 1923) from two de- 
crees of the Hish Court of Bengal, dated 
the 27th February 1922, which vMied two 
decrees of the Court of the Subordinate 
Judge of Khulna, dated the 24th July 
1919. 

The suits were instituted by the Ees- 
pondent as landlord agamsi the Appellant 
his tenant to recover arrears of rent. 

The Defendant contended that she was 
never put in possession of the whole of the 
demised premises and claimed an abate- 
ment of rent. 

The facts so far as material to this ap- 
peal were as follows - 

In 1878, S. N. Tagore, the predecessor- 
in-interest of the Respondent granted a 
reclamation lease on a tnourasi mokurari 
tenure of 3,800 bighas of land to Banetjee 
and Sarkar the predecessors-in-intetest of 
. the Appellant. The lands comprised seve- 
ral mouzas including Daskati, with the ex- 
ception of 61 acres. This latter estate was 
purchased on behalf of the Appellant’s 
husband H. C. Chaudhuri at a revenue 
sale in 1876. 

Ten years later Chaudhuri purchased 
an under-tenure in Daskati, and in 1888 
he dispossessed the original grantees 
from the whole of that mouza. 

The interest of Banetjee and Sarkar 
was purchased by Nilkantha Singh at an 
execution sale in 1889 and when Nilkantha 
Singh in his turn failed to pay his rent a 
further execution sale took place in 1894 
at which the present Appellant became 
the pmchaser of his tenure. 

From 1894 until the institution of "the 
present suits in 1917 the Appellant' had 
paid to the landlord the entire rent Axed. 

The area in respect of which rent was 
now claim^ was 6,161 bighar. I^e De» 
fendant contended that she was entitled 
to a soB|Knridn of rent on the gtbimid tl^t 


she had been dispossessed by the Plaintiff 
of certain land included in the tenancy, 
and that ahe was entitled to an abatement' 
of rent for portions of the land which did 
not form part of the tenan<^, and of whidi 
her husband had been in possession.* 

Tho Subordinate Judge allowed the 
abatement claimed and on appeal the High 
Court (Woodroffe and Cuming, J,T.) deli* 
vered separate judgments differing from 
each other. The former held that the De- 
fendant was entitled to the abatement of 
rent, the latter that she was not an en- 
titled. 

The decree of the Subordinate Judge 
was accordingly confirmed under sec. 98 
{2) of the Code of Civil Procedure, 1908. 

The Plaintiff appealed under cl. 16 of 
the Letters Patent and the Court (Mooker* 
jee, Nev/bould and Pearson, JJ.) decided 
in h's favour. 

For the judgments i appeal vide Vdoy 
Kumar v. Katyani (2). 

M<e 9 $rs. L. DeGruyther, K. C. and 4. 
'Majid for the Appellant. — ^The claim is 
for arrears of rent but th3re can be no 
arrears of rent unless the area of the pro- 
perty leased is specific. The original ' 
lease pro/ided for an assumed number of 
bighas within defined boundaries. The 
Appellant has not had title in those boun- 
daries, and an area of 61 bighas therein 
was the property of her husband. She 
was entitled to be put in possession of the 
whole lands contained in the original lease 
free from all incumbrances. 

It was not the duty of the Appellant but' 
of her landlord to eject the trespasser. 

Metere, Dunne, K. 0. and Duhi for the 
Respondent. — ^The tent has been paid by 
the Appellant until 1913 and any rights ao* 
quired by her husband were not in violation 
of the lessor’s title, moreover the Appel* 
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lant had power to annol any incumbrance 
on tbe holding. 

Bengal Tenancy Act, VIII of 1685, aeca. 
169, 161 and 1G7. 

A statutory title by 12 years* possession 
is an incumbrance within the meaning of 
tbe Act, and it was the duty of the Appel* 
lant to protect herself against any en* 
croachment by a trespasser. ' , 

They referred to Goluck Monee Dosee v. 
Huro Chunder Qhose (3), Womesh Chun- 
der Goopto y. Raj Narain Roy (1), Khanto- 
moni Dasi y. Bijoy Chand Mahatab (4), 
Harm Khan y. Brojo Nath Das (5), 
Nuffer Chand Pal Chowdhury y. Rajendra 
Lai Goswami (6) and Bipradaa Pal 
Chowdhury y. Kamini Kumar Lahiri (7). 

Mr. DeGruyther, K. C., replied. 

Their Lordshipb’ Judgment was deli* 
vered by 

Lord Sadvesen. — This is an appeal 
from the High Court of Judicature in Ben* 
gal in two actions for arrears of rent 
brought by the Bespondeut against the 
Appellant. The Bespondent is the ftoc* 
cessor in title to a certain Tagore, who, on 
the 27th Noyember 1878, granted a recla* 
mation lease of certain lauds which were 
then lying waste and in a state of jungle, 
at a rate which fell to be calculated at 13 
annas per bigha of the area embraced in 
tbe lease. Since the date of the lease the 
greater part of the area has been brought 
under cultiyation and has been in tbe pos* 
session of seyeral successive tenants. The 
Appellant acquired the tenant’s rights in 
the lands as a purchaser at a sale in execu* 

(1) 10 W. B. 16 (1888). 

(8) 8 W.B.eS(18S7). 

(4) I. L.R. ISOM. 787 (1893). 

(6) I. L. B. 98 OM. 841, 861 (1894). 

0) L L. B. 86 CM. 107 (1807). 

01 LB. 48 LA. 400: i.o.1. L. B. 40 Oai. 

« 871 80 0. W. N. 466 (1881). 


tion of a decree for arrears of rent due by 
the prior tenant. 

For the purposes of this appeal,- in which 
a single question of importance has been 
raised, it is only necessary to consider the 
state of matters at the time of the Appel* 
lant’s purchase, which took place in 1894. 
The Appellant then obtained possession of 
the whole lands within the boundaries 
mentioned in the lease with two excep* 
tions — (1) a small area of (ii acres or there* 
by to which her husband had established a 
paramount title dating from 1875 against 
tbe original lessor, and (2) a much larger 
area of which her husband had taken pos* 
session without any title some six years 
previously and of which he liad continued 
to hold possession, notwithstanding cer* 
tain efforts by the previous tenant to eject 
him. 

I'rom 1894 until the hrst of the two suite 
now under consideration was raised m 
1917 the Appellant paid without objection 
the rent of Bs. 4,300 which bad been fixed 
as between the prior lessee and the then 
landlord, to be the rent due under the 
lease in question. In her defence to this 
suit the Appellant contended that she was 
entitled to an abatement of rent in respect 
of such portions of the area embraced 
within the boundaries of the lease d 
which she was not actually in possessioD. 
It was conceded that she is entitled to an 
abatement of rent applicable to the 61 acres 
above referred to, and this has been allow* 
ed by the judgment under appeal. Tbe 
controversy that stilt remains to be deter* 
mined is whether she is entitled to a 
(XETesponding abatement in respect of the 
much larger area which her husband conti* 
nued to possess and which is now possessed 
by his representatives. 

The lease which is evidenced by the 
JeabiRiyat of 27tb November 1878, is of a 
kind which is familiar in the province of 
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Bengal. As .it expressly bears, it is 
permanent and transferable, and at a fix* 
cd rent. . The tenant under such a lease 
virtually becomes the proprietor o| the 
surface of the lands subject only to the pay- 
ment of the stinulated renf, and the lessor 
and succeeding landlords, have no interest 
in the lands except in so far as they form 
li security for payment of the rent. Whefi 
the rent falls into arrear the landlord's 
only remedy is to bring the tenure to sale 
by public auction on the execution of a 
decree for payment of rent. The pur- 
chaser of the tenure, as has now been 
settled b^' a long scries of authorities in the 
Indian Courts, which are enumerated in 
the learned and exhaustive judgment of 
Mr. Justice Mookerjec, acquires title to 
the lands on the terms of the original lease 
unaffected by any incumbrancies created by 
previous tenants. An incumbrance is de- 
fined by sec. 161 of the Bengal Tenancy 
Act, 1885, as any " right c: interest creat- 
ed by the tenant on his tenure or holding 
or in limitation of his own interest there- 
in, and not being a protected interest." 
There is no question in this case of any 
protected interest but only of such right as 
the Appellant's late husband may have ac- 

E ' ed in respect of his possession of a 
ion of the lands embraced in the lease 
i period exceeding 12 years. 

At the date when the Appellant acquired 
the lease by purchase only six years of ad- 
verse possession by her husband had run 
against the former tenant. It is admitted 
that she could immediately have put an. 
end to this tortious possession by her hus- 
band on her purchasing the tenure. She. 
did not do so, but allowed him to continue 
in possession, so that it may be assimoed 
that he and his heirs have acquired by limi- 
tation an absolute right as against tne pie- 
Bent tenant to continue in .possession. 

The cose for the Appellant is that this 


right . which her husband, has acquired 
against her is also good against the Eob* 
pondent as in right, of the famdlord’s inter- 
est under the lease. It was .argued that 
the lessor had . a title ta eject tlie thes- 
passer and that, if he did not do »>;* the 
trespasser obtained a title by hmttatkni 
against him as well os against the ieiiaxii 
and that, as the latter is. now depiived of 
the possession of the lands, she is entitled, 
in a question with the landlord, to an 
abatement of rent. There is a long and 
consistent body of authority to the oppo- 
site effect in India, and although the matter 
has not been made the si'bject of direct 
decision by this Board their Lordships see 
no ground for doubting the. soundness of 
the decisions refeired to in .the judgment 
of the High Court. 

The duty of u tenant .under a perpetual 
tenure such as the one in question is Co 
protect himself against illegal encroacli- 
ments by others on the lands of which he 
has the exclusive possession. If he fails 
to do SO' he cannot prejudice the landlord's 
claim for rent. The considerations which 
appear to their Loirisbips to be conclusive 
are those stated .by Peacock, C. J., in 
Womesh Chunder Goopto v. Itaj Harahi 
Hoy (1) and cpnnected appeal, and which 
are quoted in the judgment of the High 
Court. It has also been pointed out m 
other judgments that the landlord cannot 
in the ordinary case know whether tha 
possession of a particular area of land ia 
adverse to the tenant or has taken place 
with bis consent. He could not therefore 
safely rae an action at his own hand f<«f 
ejectment of a trespasser, as he might 
always be met with the objection that the 
apparent trespass was acquiesced in by the 
tenant, who can deal with the land^ as he 
pleases. 

On the assumption that the High Court 
(1) tow, B.ta (lean 
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bas (Sorhfctly biatiM the law applicable, ihe 
Appellant BevertheleM maintained that, 
nn^ the terns of the particular kabuHyat, 
she was entitled to sncceud. The clause 
quoted is in the following terms : — 

: Should any dispute about the bounds ricA given 
be!ow arise with, any maJik we will report it to you 
and you will investigate it. If through neglect we 
lose bold^of any land, we will be^nnswerablc.nnd will * 
cNSmptniate ydn'for the salne.'* '.9. 

• The latter part of the clause, which In 
their Lordships’ judgment is directly ap- 
plicable to the present case, is adverse to 
the Appellant’s contention. It was en- 
tirely through her own neglect that she lost 
-possession of the lands now occupied for 
More than 12 years of her bwn tenancy by 
her husband. So far as these lands wem 
concerned he was a mere trespasser, and 
it is of no consequence whether a tres- 
passer is a malik or holds some inferior 
position. With regard to the earlier part 
of the clause it may be held to cover the 
dispute with regard to the 61 acres of land 
that have been^uly investigated and in 
respect of which an abatemeht of rent 
corresponding to the area has been made. 
The further contention (which w'as but 
faintly maintained) that as this plot of 
lond was originally embraced within the 
boundaries of the tenure and that the Ap- 
pellant has not been put in possesriou of 
flame, she is entitled to suspend payment 
of the rent of the remaining area, was de- 
cided adversely to the Appellant in all the 
kwer Courts, and their LCrdships see no 
reason for differing from their judgments. 
The doctrine suspension of payment of 
tent, where the tenant has not been put in 
possession of part of the subject leased, has 
been applied where the re^ was a lump 
lent for the whole land leased treated os 
an indivisible subject. It baa no applica- 
tion to a case where the stipulated rent is 
n:Maoh.per acre or bigba. 

So far their Lordships are- in -entire 


agreement with the judgment, <ff 'the High 
Court, and this is sufficient fw the dispOMd 
,of the case. ’ • ^ 

An altei^ative ground of judgment A 
based upon a settlement wbich- took pfa^ 
between the former landlord and tenants 
of ■ the lands in question, under hrbieh-4 
compromise vras arrived at to the effadi 
that the tenants should not be entitled to 
^Ppiy for abatement of rent on any ground 
wliateVer in respect of the area of 4,30© 
bighas then found to be the measurement 
in their occupation. Their liordships arfe 
not, at present, satisfied that such an 
agreement between the lessor and the for- 
mer tenants would necessarily be binffing 
on a purcha.ser of the tenure at an auction 
sale, but, us the point is unnecessiary to 
the decision of the case, they refrain froth 
e-xpressing any opinion lipon it. 

' Their Lordships will, therefore, liumbly 
advise His Majesty that the appeal should 
bo dismisseJ with costs. 

Solicitors ; Messrs. Watkins and Himtir 
for the Appellant. - 

Solicitors: Messrs. IP. ir. Box rf Cov 
for tho Hespondent. • 

C. L. M. 

PIIVT OO0IO1I.. 

[ArnAL FROM Bomba r.J 
Lobd DuMBDIM. ' 

Loan Atkimsom. 

Mb. Ahxbb Ali. e , 

Lobd Saj.vbsbn. ■ Motilal HtBABQAi 
192-1, - Appellants, 

Heard, 31, Goto- ' 
berand3, Nov> Bai Masi, 

emlKsr. Respondent. . 

dodgment, 

5, December. J 

Citil Procedure Code (Act F of tSOS), eee. 
tkene for rodomptiou-^ WAolAer certain neu ekaref 
•MVteKM of fd^ed eidfee within the meamt^ of 
the decree, a qneetioH- fi>r~ the exfcvttng Court— 
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CMnttt A t (IX of lS7M),Me l$S—Aooiuio>t to 
hnltd£Ood$ 

H obtained o decfee for redemption of 
certain pledged shares “ together with all 
the issues thereof,” and applied for execu- 
tion. thereof by transfer to H of certain 
newly allotted shares lohieh H claimed to 
he accessions to the pledged shares : 

Held— T/wi the question to be deter- 
mined depended upon considerations 
which necessarily were connected with the 
original case and was therefore a matter 
which the executing Court was fully 
competent to go into under sec, 47 of the 
Civil Procedure Code, 

That having regard to sec. 163 of the 
Contract Act the newly allotted shares 
were ” issues ” of the pledged shares and 
recoverable as such. 

This an apiieal (No. 139 of 1923) 
from a decree, dated the 6th September 
1921, of tb'i High Court- at Bombay, affirm- 
ing an order of the Subordinate Court at 
Ahmedabad, dated the 28th September 
1918, made in execution proceedings of 
a redemption decree pissed in favour of 
the riaintiff-Bespondenf. 

In 1883, 48 shares of Bs. 1,000 each and 
shares of Bs. 500 each in the Ahmeda- 
Ginning and Manufacturing Company 
j^aod in the name of Oirdbarlal, the father 
of the present Plaintiff Bai Mani. In 
1883 there were disputes between Acbrat- 
lal and Qirdharlal as to the ownership of 
the shares, the formei alleging that the 
latter was his benamidar. The disputes 
were settled by arbitration and each party 
was entered as the owner of 24 shares of 
Bs. ] ,000 and of 24 shares of Bs. 600 
subject to certain conditions. 

Shortly afterwards Girdharlal pledged 
6 shares of Bs. 1,000 and 6 shares of 
Be. 600 with Achratlal for Bs. 7,600. 
Achratlal died in 1866 and the Appellants 
Ws traste^d and representatives* “ 


In 1886 the Company issued " B '* 
shares one of Bs* 1,000 to every bidder of 
a Bs. 1,000 share and one of Bs. 609 to* 
every holder of a Bs. 600 share. 

Achratlal’s trustees remained in posses- 
sion of the shares pledged by Gir^arlal 
and received also the " B " shares issued 
• in respect of them. 

Ik 1913 a suit was instituted by Girdhar- 
lal ’s heir against Achratlal’s trustees for 
redemption of the pledged shares and the 
“ B ” shares issued in respect of them. 

The Subordinate Judge passed a decree 
for redemption of the mortgaged shares 
and their ** issues ’’ on payment of a sum 
amounting to about Bs. 12,000 and that 
decree was confirmed on appeal in 1917. 

On the 20th February 1918 the present 
Bespondent applied for execution of the 
decree and tendered the decretal amount. 

The tnistees admitted her right to the 
“ A ” shares in the Company and their 
“ issues ” but denied her right to the 
" B ” shares submitting that they were 
not the Object either of the mortgage or 
of the redemption suit. 

Both Courts in India decided in favour 
of the Plaintiff. 

The trustees appealed to His Majesty 
in Council. 

Messrs. DeGruyther, K. C. and E. B, 
Raikes for the Appellants.— The question 
as to the right to the " B ” shares cannot 
be raised in an application such as the pre- 
sent application under sec. 47 of the Code 
of Civil Procedure, 1908. 

The only thing that can be recovered in 
execution is something which was the 
subject-matter of the decree. The “ B ’* 
shares were <|kOt mentioned in the plaint 
nor in the issues and were not taken into 
consideration in the decree. 

The diares did not in law belong to Qir- 
dharlal and he cannot therefore claim any 
accretion of sub-shares. 
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7n re Piereey (1). 

There are admittedly others -who may 
have a claim to the shares and there is 
not sufficient materiid to decide their 
various rights on an application of this 
kind. 

Sir Ocorge Lowndes, K. C. and Mr. 
Parikh for the Respondent. — ^The suit ia 
by tlie mortgagor and no question arises as 
to the ownership of the shares or the 
rights of drd parties and no such decision 
is desired in this application. 

The contention that the “ B " shares 
are mot included in the relief desired is in* 
oorreci. The “ B ” shares bear the same 
numbers as the " A ” ahares and the Ap* 
.pellants themselves refer to the “ B ’* 
diares as “ Bachan " or issues of the 
" A ” shares. 

The decrees and pleadings are at least 
ambiguous and the question can be raised 
■under sec. 47 {2) of the Code of Civil Pro- 
cedure, 1908. 

. Any accession to the mortgaged pro- 
perty goes to the mortgagor. 

fiec. 163. Contract .Act, 1872. 

Sec. C3, Transfer of Property Act, 1882. 

.The decision .whether a .dividend or 
.bonus shares are to be regarded as capi- 
.tal or income rests with the Company, and 
.the recplutiona of the Company show 
vthat their intention in the present case 
was to increase their capital. 

in re Evans (2), In re Hatton (3) and 
Commtssioners of Inland Bevenue v. 
.Blot (4). 

Mr. E. B. Raikes replied. 

Their JjObdships’ Judgment was deli- 
vered by 

! Me. Auebr Au. — ^T his appeal arises 

0) [U*071 1 Ot. 289, m. 

[1918] 1 Ch 88, 88. 

(8) [1917] I Ob. 8ii7. 

(4) [198I18A.O. 


xmt of proceedings in execution of a de- 
cree made by the Subordinate Judge of 
!Ahmedtbad on the 28th September 1915« 
which was affirmed by the High Court of 
Bombay on the 26th June 1917. 

The circumstances that gave rise to 
this litigation are simple. It appears 
that one Achratlal had purchased 48 
shares of Rs. 1,000 each and 48 sub- 
shares at Rs. 600 each issued by a Com- 
pany which carried on business in Ah- 
modebad under the name of the Ahmeda- 
bad Ginning and Manufacturing Com- 
pany. The purchase was made in the 
name of a person named Girdharlal Dal- 
pat Ram. This Girdharlal was the 
nephew of a woman called Eai Gulab, 
who IS said to have been under the pro- 
tection of Achratlal. In the year 1883 a 
'controversy arose between Achratlal and 
Girdharlal as to the real ownership of the 
48 Rs. 1,000 shares and the 48 Rs. 600 
sub-shares. Achratlal alleged that Gir- 
dharlal was only his benamidar and that 
in fact he was the real beneficial owner of 
the said shares. The contest was settled 
between Achratlal and Girdharlal on the 
18th July 1883. On that date an agree- 
ment was entered into by which it wffi 
agreed that 24 sbaies of Rs. 1,000 each 
24 sub-shares of Rs. 600 each were tc^l 
transferred to Achratlal under certain 
conditions. The remaining 24 shares of 
Rs. 1,000 and the 24 suo-shares of Rs. 600 
were allowed to remain in the ©f 
Gii'dharlal, subject to the following 
among other conditions • 

" That daring the lifetime of Achratlal and Gnlab, 
.,Oirdbarlal should not soli or mortgage the same 
without their oonsent, (2) that out of the amount to 
be received by Girdharlal as the dividend in respect 
thereof (excluding such shai^s as might have been 
sold with their consent) he was to retain for himself 
Bs, 1,100 and hand over the balance, if an^i to 
JU)bratlal and Gulab or the survivor of them, and (By 
that after the death of both of those persons the 
iharea were to belong to Girdharlal abso]iitel 7 «'* 
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"-• Sh<*lly after' the Mttlfemeut Girdbarlal 
to have got into financial difft- 
•cdltied'-'-nd in' September 1883, Achi*atlal 
-advanced him Es. 7,600 without interest 
on the pledge by Girdharlal of five shares 
-out oi the 34 shares that had been allotted 
•to him in his own right, consisting of 
Nos. 260-270 each of Rs. 1,000 and five 
Bub-dhares of Es. 500 each corresponding 
•thereto. These shares, which were pledg- 
•cd to Achratlal, were transferred to his 
•name as mortgagee or pledgee thereof. 
-Achratlal died two years after. Before 
-his death, on the 12lh February 1885, 
-Achratlal appointed by his Will certain 
-.trustees, five in number, to carry out the 
.directions of bis Will ; one of these 
-trustees was Bui Gulab. 

In 1886 the Compaiiy passed certaih 
special resolutions to the effect that its 
capital should be increased by the issue of 
350 shares of Es. 1 ,000 and 350 sub- 
jshares of Es. 500, to be called “ B ” 
shares. And it was provided that those of 
-the present share-liolders who had a 
whole share of Es. 1,000 should be given 
one whole share of Rs. 1,000 of the “ B ” 
.pital, and similarly with regard to the 

t share. The second resolution pro- 
d:— 

. ** That if ill respect of those shares, a call be rc* 
paired to bo the same be mado in this manner 

that a oall of half of tho amount of the call whicli 
would bo made in respect of a whole share, is made in 
the ease of a half-share of Rs. 500." 

' The third resolution was as follows : — 

'•'That until all the calls in respect of the 
capital are completed (? paid up), th^ dividend which 
is distributed every six months out of the earnings 
O profits)- be distributed on this understanding that* a 
wm is to be deduoted for depreciation in aocordanco 
■with the provisions of the deed and a portion repre* 
ienting two anpas (in the rupee), out of the actual 
if net) eanpngs, is to ^be vet apart fof the Reserve 
j^to^^and tito jfemaMi^^ distributed 


The fourth resolutiou^ ia in tliefie 
terms I — - 

, r 

“ That ot the time of the declaration of the dividend 
as stated in tho above clause, there should been 
understanding that interest (? dividend) at the rata of 
(♦ft, amounting to) 6 per cent. Is to bo p«id to tlia 
sliarcholders in cash and tliat tho remainder is to 
be entered and aoknowledgod in the share oertifloaie 
(as i>aid) on account of oall." 

Giidharlal appears to have been unable 
to carry out his obligation under the agree- 
ment of 1883, and had not paid to Bai 
Gulab the dividends he had undertaken to 
pay her out of the income of the shares 
he bad pledged to Achratlal, and accord- 
ingly an arrangement was entered into 
between him and the trustees of Achrat- 
lal under which they advanced him a sum 
of Es. 4,430, out of which they paid the 
dividends to Bai Gulab and debited Gir- 
dharlal with the amount thereof. The 
trust es have remained in possesnon of 
-the. shares pledged with Achratlal collect- 
ing the dividends and paid the value to Bai 
Gulab as provided in the old arrangement. 
They appear also to have received the 
“ B ” shares which were issued undar 
the resolutions adopted in September 
1866, by the directors of the Company. 

- It ia unnecessary to refer to certain 
.other arrangements wbicht wrere entered 
into between Girdharlal - and Bai Gulab 
and tho trustees as they do not bear 
directly on the present controversy. 

Girdharlal died in 1892. The Plaintiff 
in the suit before the High Court, w'bo is 
the present Respondent, is his daughter 
and heiress. ■ She brought a suit in -913 
' in the Court of the First Class Subordi- 
nate Judge of Abmedabad against the five 
trustees of Achratlal’s Will, indiading 
Bai Gulab, for the redemption of the 
pledged shares " together, with all the 
issues thereof ithat there may be at pre- 
sent.” 

Tho trustees ;(tbe Defendants)* in their 
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defttnoe to the Flaiiitiff’s action rained 
varions quentiona which were decided hy 
the Hi(;h Court in the dc^inion arrived at 
in 1917. Ko reference was made by the 
trustees in their defence to the “ B " 
shares which they had obtained from the 
Company and which they held at the 
toe, nor was any specific reference made 
to these " B *’ shares in the judfpnents of 
the Subordinate Judge and the High 
Court. 

On the 20th February 1918, the Ites> 
pondent, Girdharlal’s daughter, applied 
to the Subordinate Judge of Ahmedabad 
for the execution of the decree passed in 
her favour on the 28th ' September 1915, 
and which as already staled was affirmed 
by the High Court in June 1917. Her 
application was to the effect that the 
trustees might be ordered to transfer to 
her the said five shares mentioned in the 
decree bearing Nos. 266-270. “ together 
with sU sorts of * Bacban ’ (issues; ap- 
pertaining to the same,*’ and she brought 
to the Ckiurt the amount she was directed 
to pay for the redemption of the mort- 
gaged shares. 

The trustees admitted that slie was en- 
titled td redeem the “ A ” shares bearing 
Nos. 266-270 and their “ Bacban ” exist- 
ing at the time of the mortgage, but denied 
her right to the “ B ” shares. 

Bai Gulab died daring the course of 
those proceedings, and one Harilal, who 
styled himself the trustee of Bai Quiab, 
was placed on the record on the 18th July 
1918. His case is that he was by virtue 
of Bai Gulab’s right entitled to the “ B *’ 
shares as representing dividends to which 
she was entitled in her life-time. 

On this state of facts two questions arose 
for determination in the Courts in India. 
First, whether the -Plaintiff was entitled 
to proceed under sec. 47 of the Code of 
Civil Procedure, or whether she was 


bound to bring a separate action for the 
relief she was seeking. Secondly, whe- 
ther the ** B ” shares which were held by 
the trustees were in fact the “ Benhnu '* 
of the original shares called '* A ” shares. 
Both the Subordinate Judge and the High 
Court have held that the Plaintiff was en- 
titled to proceed under sec. 47 and that 
in fact the “ B ” shares were included in 
her’ original claim as “ accretions ” to the 
“ A” shares, the word "issue” being 
wide enough to cover the claim. 

On appeal before His Majesty in Coun- 
cil the contentions advanced by the 
trustees have been repeated with some 
force. In their liurdships’ opinion the 
sec. 47 of the Code of Civil Procedure re- 
ferred to above covers fully the present 
controversy. The section runs thus : — 

All questions erisinj; between t ho parties to the 
snit in which the decree was passed, or their repro- 
sentitives, and relatiug to ti>e ez*cn(ion, disoharffo 
or satiafNCtinii tho decree, shall be deterininod bj 
the Court exoouting the decree and not by a separate 
suit/' 

Every matter relating to the " execu- 
tion, discharge or satis.'action '* of the de- 
cree has thus to be dealt with in the exe- 
cution proceedings. The new sub-section, 
which runs thus : — 

“ Ti e Court m.iy, subject to any objection nsjjjl 
limitation or jurisdiction, treat a proceeding under 
section as a suit or a snit as » proceeding and 
if necessary, order payment of any additional cou^ 
fees,” 

gives to the Court the power of couvurting 
an application into a suit or a suit into an 
application. It is not necessary, however, 
.to lay stress on this particular provision, 
gs the first section abundantly covers the 
question in debate. 

The question is whether or not by the 
word " Bacban " the " B " shares are 
included in the claim. The object of the 
proceeding ia to have this question deter- 
mined upon considerations which neces- 
sarily .are connected with the (uiginal case. 

» 
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In that view the application appears to 
their Lordships to be fully competent 
under see. 47. The main question, how- 
ever, remains, viz., whether the Plaintiff 
is entitled to redeem the " B ” shares. 
It has been objected that in the present 
proc edings the rights of Bai Gulab can- 
not be properly adjudicated. In their 
Lordships' opinion any declaration made 
in these proceedings cannot affect the 
inght (if any) of Bai Gulab to the shares 
in dispute. It is quite competent for her 
personal representative, she having died, 
to bring an action for the ascertainment of 
her rights. But it is equally clear that 
the mortgagees hare no right to withhold 
the “ B ” sliares from the Plaintiff. The 
Ginning and Manufacturing Company 
compulsorily capitalised the excess pro- 
fits after payment of dividends of 6 per 
cent. The Company w’as perfectly com- 
petent to make such capitalisation and 
there is nothing to sliow that it was in- 
valid in any way. These shares were re- 
ceived by the trustees, as arising out of 
and appertaining to the original "A" 
shares, and it is impossible to contend 
that the right to these shares could be 
differentiated fiom the right to the " A " 

t lares. It has been objected that the 
ord “ accretion ” applied by the Sub- 
'dinate Judge and the High Court in res- 
pect of the " B " shares does not apply to 
moveable property. It may be that tho 
word “ accretion ” is not quite appro- 
priate to moveable property. But sec. 
163 of the Indian Contract Act (Act (IX 
of 1872) is clear on the point. It de- 
clares : — 

** In the absence of any contract to the contrary, 
the bailee is bound to delirer to the bailor, or accord* 
ingto hie directione, any increase or pro6t which 
may have accnied from the goods bailed.” 

These shares are clearly gccessions to 
the shares expressly pledged or hypothe- 


cated, and the pledgor or his repi’esenta.-. 
tive, the present Plaintiff, is entitled to 
recover the same. 

Mr. Justice %hali, one of the Judges in 
the Appellate Court, in a well balanced 
judgment has held as follows : — . ' 

It is clear that the old sluircs carried with thorn 
the right to the allotment of the new shares. For 
instance, it is diflicnlt to hold that if tho shares 
bf^d not been mortgaged and transferred to Aohratl*! 
and liad continued in the name of Girdharla), the 
new shares could have been or should have been 
issued to Aehratlnl as part of tbe profits of tho old 
shares, and it is not suggested on behalf of tbe De« 
fondants that in respect of tho remaining 19 shares or 
such of them as continued in tUo name of Girdharlal, 
the trustees of Aehratlnl have or could liavo claimed 
the shores of tho now capital * H * issued to Girdhoi*- 
la] as part of tho dividends which weiw claimable 
by them under tho sottlemout. Tho light to bo 
allotted the new shares went with tlie old shares ; anil 
1 ftiid nothing on tho i*ocord to support tho view that 
the now shares formed imrt of tho dividends in 
respect of the old shares. The evidence as to how 
tho calls were leccivcd is nut clear; but it seems to 
me to be a fair inference under tbo circumstaucos 
that tho pi'ofits of the Cointiany were capitalised and 
that the new shai-cs were allotted to the holders of 
the old shares as part of the capital and did not 
represent vho dividends on the old shares. At any rato 
tho trustees have proiluced no evidence to show tliat 
that is not the correct infei’ciice. On tlie eoutinry 
their own statement of tho profits received shows 
that tbo now shares were not treated ns part of the 
dividends received on tho old shares,” 

Their Lordships concur generally with 
the conclusions arrived at by tho High 
Court, and they will humbly advise His 
Majesty that this appeal should be dis- 
missed with costs. 

Solicitor : Mr. E, Delgado for tbe Ap- 
pellant. 

Solicitors : Messrs, T. L, Wilson tC Co, 
for the Bespondent. 

G. D. M. 
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Civil Procedure Code (Act V of 1908)^ Or. 81, 
r, 50, 8ub-rr» (i) and {A) --Decree against partner- 
ship firm - Application to e.rcc\ite personallg against 
person alleged to he partner, hut not served with 
summons in the suit, if maintainaUe— Procedure 
for determining individual liahUity of such person 
-^Zunacy el partner, effect of, if dissolution— 
Contract Act (LV of 1878), secs 85^, 8 O 4 - Dissidu- 
tion, how affects rights of persons dealing with firm 
without notice— Rights of persons who commenced 
deeding with firm after dissolution. 

Or, 21, r, 50, sub-rr, (2) and (4) of 
the. Civil Procedure Code arc intend^ 
ed to give persons other than those 
referred to in els. (b) and (c) to sub-r. (1) 
an opportunity in the execution proceed- 
ings to dispute their individual ITabiliiy 
as partners in respect of the decree made 
against the firm. A person icho has been 
served with the writ of summons in the 
suit is not one of those contemplated by 
sub-r, (2). 

Per Buckland, J.— Su6-r. (1) of Or. 21, 
r. 60 is intended to apply to persons 
against whose property execution is 
sought under sub-r. (2). 

Per CuBXAU.— Lunacy of a partner does 
not ipso facto dissolve a partnership. It 
provides a ground for dissolution and if 
there has been no dissolution in fact by 
reason of the lunacy of a partner, the 
^partnership must be deemed to continue. 

Sec. 264 of the Contract Aet preserves, 
as against persons known to have ^heen 
partnera, the fights of persons who hWe 
dealt with the firm subsequently to the 
(Ussolution of the partnership 01 change of 


partners without notice of , such dissolu- 
tion or change. The application of the 
section is not confined to persons who had 
dealings with the partnership before the 
dissolution. 

This was an appeal against the judg- 
ment of Mr. Justice C. C. Ghose, dated 
the 24th August 1924, passed in the exer- 
cise of Ordinary Original Civil Jurisdic- 
tion. 

The facts of the case will appear in the 
judgment. 

Sir B. C. Mitter, Messrs. S. N. Baner- 
jee and N. C. Chatter jee for the Appel-' 
lants. 

Messrs. B. K. Ghose and P. C. Ghose 
for the added Respondent. 

Sir B, G. Mitter for the Appellants. — ■ 
The decree was against a firm. 
Kush Chandra Bhattacharyya was not 
served with the writ of summons' nor 
did he enter appearance in his own name* 
nor w^as there any adjudication in the suit 
as to whether he was a partner. Such a 
decree can be executed only against the 
property of the partnership and not against 
any personal property in the hands id 
Kush Chandra Bhattacharyya, or his sons 
and legal representatives. 

Or, 21, r. oO (4) specifies what pro- 
l>ertiea are available in execution of a de- 
cree against a firm and that is only partner- 
ship property, unless a summons to appeal 
and answer was served upon a partner, 
^o summons to appear and answer was 
served upon Kush Chandra Bhattacharyya . 
Iherefore the decree cannot be executed 
against premises No. 90, Raja Nobo 
Kissen Street. 

[Sandersox, C. J. — If a decree against 
the firm cannot be executed against the 
personal property of a partner, then the 
object of a trial of issue under Or. 21, r. 50 
(2} is rendered nugatory.] 

Sir Bt C. Mitter . — Circumstannees 
may happen in wbicli pro 2 )erty may be in 
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the hands of a person who Was connected 
with a firm, but denies partnership. In 
such a case a trial of issue under Or. 21, 
r. 60 (H) is necessary and on such A person 
'being adjudi&ited a partner, that property 
would be available in execution as partner- 
ship property. 

No leave was taken under Or. 21, r. 60 
(8). Even if it was applied for, it ought 
not to have been granted as the liabifity 
of Kush Chandra is disputed in this case. 
In any case the Appellants ought to have 
been served with summons and given an 
opportunity to meet an application for 
leave under r. 50 (8). 

“ Summons to appear and answer ’* in 
Or. 21, r. 60 (4) means the writ of sum- 
mons and in the absence of such a writ 
being served upon Kush Chandra, the pre- 
sent application for execution should have 
been dismissed. Sub-r. (i) controls the 
rest of Or. 21. r. 60. 

fS.AXDEBSON, C. J. — ^How are you pre- 
judiced? What additional advantage 
could you have derived in case of being 
served with a writ of summons in this 
suit?] 

air B. C. Miller . — ^If I had been served 
hwith a writ of summons in this suit, 1 
pbuld have contested the Plaintiff’s claim, 
^and could have urged that the suit was 
bad, e.g., on the ground of limitation or 
insufficient stamp on the promissory note. 
I cannot do that at a trial of issue under 
Or. 21, r, 60 {8). Cites Davis v. Hyman 
( 2 ). 

The suit was bad ab initio. Under Or. 
80, r. 1, a firm can be sued, if it was sub- 
nsting at the time of the accruing of 'the 
cause of action. In this case the cause of 
action arose at the earliest in March 1921. 
The partnership was dissolved on Kush 
Chandra becoming a lunatic in 1914, or, 
at the latest, in March 1919 when Kush 
(£ AyjiK.B.eee. 


Chandra's wife dissolved the partneiahil 
by notice to the other partner. A decree 
has been passed on the 19th June 1924 in' 
a suit for dissolution of the partnership -on 
the basis of the aforesaid notice of March 
1919. 

Lunacy of Eush Chandra In 1914 ipso 
fMto dissolved the partnership. The law 
is different in India. Contract by a luna- 
tic is voidable under the English law, but 
is void under the Indian law. Cited 
Mohori Bibee v. Dharmodas Ghose (3) and 
sec. 11 , Contract Act. The implied agency 
of a partner is revoked on the lunacy of 
the co-partner (sec. 261 and sec. 201 of 
the Contract Act). In any event the 
lunatic’s personal estate should not be 
liable for the debts of the partnership on 
the analogy of an infant (see sec. 247, 
Contract Act). 

Mr. B. K. Ghose for the added Res- 
pondent Mahomed Fateh Mahomed, 
the assignee of the decree-holder 
Gunny,, Hajee Ahmed, argued tliat 
Or. 21, r. 50, is in its genesis, a 
crude and carele^s adaptation of Or. 48, 
r. 8. 11. 8. C. Taking the rule as it 
stands, however, it has to be construed, if 
posnble, so as to give a reasonable mean- 
ing to it. The construction suggested by 
the learned Counsel for the Appellants 
would make the rule utterly meaningleBs. 
It would moreover serve to defeat the bene- 
ficial provisions in regard to suits by or 
against firms in the name of the firm. It 
would be absurd to suggest that the Plain- 
tiff in such a case must, at the initial 
stage of the suit, finally make up his mind 
as to how he would proceed in executing 
the decree in the suit if and when he suc- 
ceeds in getting it. Or. 21, r. 60 (8) 
clearly contemplates a case whera the 
decree-holder wants to proceed -agunst s 
( 8 i 1.L.B.8OO11I. A 30 ( a e. 7 c. W. It. 
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IHMsMi. other than s partner who has been 
. inSividaaUy aerred with the summons and 
against property other than the ■ partner* 
ship assets. Davis v. Hyman (2) dees not 
help the Appellants’ case. The word sum- 
mons in Or. 21, r. 50 (4) can be interpret- 
ed only as referring to a summons or notice 
to appear and answer the application under 
Or. 21, r. 60 (2). It cannot refer t(? the 
writ of summons at the time of instituting 
the suit The practice with regard to ap- 
plications under Or. 21, r. 50 (2) is not 
quite settled. I must admit that in the 
juresent case there has been an irregularity. 
The application ought properly to have 
been made on summons to the Itespon* 
dents under Ur. 21, r. 50 (4) to appear and 
answer the application for execution 
against the personal property of Kush 
Chandra Bhattacharyya, as being a partner 
of the Defendant firm. However, u notice 
was in tact served on them although as 
under Ur. 21, r. 22 (L) (a) (b), which 
specified all the particulars. , 

There has not been the slightest pre- 
judice to the Appellants. In fioint of fact 
they appeared and contested the issue 
whether Kush Chandi'a Bhattacharyya was 
liable as a partner of the firm. They never 
took any objection as to any irregularity in 
the notice. [Referred to sec. 99 of the 
Civil Brocedure Code.] 

Lunacy ipso facto does not dissolve n 
partnershin whether in this country or in 
England. It can only afford a ground for 
dissolution. [Cited sec. 254, Indian Con- 
tract Act; sec. 85, English Partnership 
Act : Jones v. Noy (4).1 Whether a luna- 
tic’e contract in this country is void or 
voidable is immaterial for the purposes of 
this case. The analogy of an infant 
however does not seem to be quite appU- 
pririe in the case of a lunatic. The quea- 

CO [iOOa] I K. B. 865. 

(4) II888J 8 Hylm. 4 Kwa*! Usp . «». 


tion b one as to the liability of a principal 
who subseqnently becomes a lunatic, as 
regards third persons contracting through 
the agent of such principal without having 
any knowledge of the lunacy. The bw of 
partnership is in its essence only an a^li- 
cation of the law of agency. [Cited Dieto 
V. Nunn (5) ; secs. 201, 208, Indbn Con- 
tract Act.] The minutes show that 
Counsel has admitted before the trbl Court 
that the Plaintiff knew that Kush Chan- 
dra Bhattacharyya was a partner of the 
firm before lunacy. Assuming even that 
there has been a dissolution whether in 
1914 or in 1919, there is no suggestion that 
any public notice has been given or that 
the Plaintiff had in fact any ^ow'ledge of 
such dissolution. The matter is quite con- 
cluded by sec. 264 of the Indian Contract 
Act and the Plaintiff cannot be affected by 
such dissolution at all. Therefore there 
is no question remaining which requires to 
be tried on evidence. 

Mr. S. N. Banerjee . — ^I shall rely on 
Giovani Gorio t. VaUabhdas Kalian\i (li). 
The Plaintiff does not come within the sec. 
264 of the Contract Act as there is nothing 
to show that he used to deal with the finn 
prior to its dissolution. 

Mr. B. K. Ghose (continuing).—' 
observations of Beaman, J., in Gorio 
VaUabhdas (6) are merely obiter dicta, 
which moreover are entirely unwarranted 
by the bnguage of the sections. Kotico b 
required even in the case of a new customer, 
that is, one dealing with the firm for the 
'first time after the dissolution. In the 
case of an old customer, however, mere 
pubtic notice is not sufiScent and an express 
notice will l)e necessary. [Cited Chun- 
. dee Churn Dutt v. Eduljee Cotoasjee (1).] 

Sec. 86 (English Partnership Act). 

(1) I u R. a Chi. 67a naas) 

16 ) 4 Q B. B. 601 (187*0. 

W) *7 Bom. L B. 708 (1916). 


O 

finoi. 

I 
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’■ Lindley on Partnernhip, 9th Ed. (1924), 
pp. 281,291. 

Mr. S, N. Banerjee in replj*. — Sec. 264 
rofers to a ]>erson dealing habitually with 
a firm prior to dissolution. Observations 
to the contrary in Chundee Churn Dutt's 
case (1) are obiter dicta> 

The Jl'DOMEXT OF THE CouRT was as 
fdlows : — 

S.AXDERSON, C. J. — This is an appeal by 
Jagat Chandra Bhattacharyya , Jogesb 
Chandra Bhattacharyya and Jyotish Chan- 
dra Bhattacharyya, who were sued os re- 
presentatives of Kush Cliandra Bhatta- 
charyya : and, the u])|)eal is against an 
order of my learned brother Mr. Justice 
C. C. Gliose, which was delivered on the 
24th of August 1924. 

The suit was based on a Hundi for 
Bs. 2,009 drawn by the firm of Kush 
Chandra Bhattacharyya, carrying on busi- 
ness in Calcutta, in favour of the Plaintiff 
and dated the 24th of February 1921. 

Tire facts which it is necessary for mo 
to state fur the purpose of iny Judgment 
are as follows 

Kush Chandra Bhattacharyya started 
"Wfirm of Kush Chandra Bhattacharyya 
Bo. in 1907 — the other partners were 
pjnkul Chandra Bhattacharyya, Atul 
Krishna BhattacharvyiS and one Baj 
Krishna Sinha : and the firm carried on 
business, in Calcutta. 

In 1914, Kush Chandra Bhattacliaiyya 
became a lunatic, and the business, as far 
vt I know, was managed by the other part-, 
aera. 

It was alleged that the wife of Kush 
Chandra sometime in March 1919 caused 
a letter to be seat to the partners, referring 
to the lunacy of her husitond and claimmg 
a dissolution. That letter, however, was 
not produced at Aho hearing of this case. 

(0 1. U B, t :Cal. 678 (1682} 


^’v Hajee Ahmed. 

The suit was brought on the 16th 
July 1921. Kush Chandra Bhattacharyya 
was not personalty served, but the writ of 
summons was served upon the firm in the 
way provided by the Code of Civil Proce- 
dure. 

The decree was made on the 8th of 
August 1921 for the amount of the Hundi 
und<intercst, and was cx parte. After the 
decree was made it was assigned to Hajee 
Gunny Ahmed, who was Joined as a parly 
lo this appeal. 

In September 1921, llie partnera of the 
fiiin other than Kush Chandia Bhatta- 
charyya petitioned the Court and, on their 
petition the firm was adjudicated insol- 
'cnt. Kush Chandra Bhattacharyya died 
on the 27lh of August 1923. 

Gn the 7tli of April 1924, the Plaintiff 
made an application ex parte lo the learn- 
ed Judge for p.n order that he should be at 
liberty to c.\ccuto the decree against the 
three .\j-.j)ellauts describing them as the 
sons, heirs and legal representatives of 
Kush Chandra Bhattacharyya, deceased, 
wlio was a partner of the Ilcfendant firm, 
by attachment of the Jiousc and premises 
No. 90, Baja Xobo Krishna Street in Cal- 
cutta. This Jiouse was not partnership 
projierty, but was the private property of 
Kush Chandra Bliattacharyya. 

The learned Judge upon this application 
niade tlie order as prayed, ex parte. 

On the 8th of April 1924, the Plaintiff 
caused a notice to he served upon the three 
Appellants describing them as the sons, 
heirs and legal representatives of Kuril 
Chandra Bhattacharyya, a iwrtner of the 
Befendaut finn. This notice puriiortcd to 
be gyen in the suit, Gunny Hajee Ahmed 
V. Measr,. Kueh Chandra Bhatiachjiryya 
<0 Co., and to be under r. 22 (1) (a) (b) of 
Or. 21 of the Civil Procedure Code and 
oalled upon them to upxicar on the day 
mentioned, to show causci why the decree 
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passed against them on tho 8th of August 
Jd21 in the said suiir should not be exe- 
cuted against them : and, on the same 
day the Plaintiff filed a tabular statement 
setting out the Plaintiff’s claim against 
the Defendant firm and praying that the 
decree might be realized by the attachment 
and sale of the premises in question, 
v.'hich belonged to Kush Chandra Bhatta- 
charyya, a partner of the Defendant firm, 
which, since his death, passed into tho 
hands of his sons and legal representatives, 
the Appellants. The tabular statement 
concluded as follows : ‘ ‘ Leave was grant- 
ed on the 7th day of April 1924 to execute 
the decree against the legal rcpi'escnta- 
tivcs of Kush Chandra Bhattaeharyya, 
who was one of the partners of the De- 
fendant firm." 

The matter came before the learned 
.Judge on tiie 21st of ISfay 1924 and on the 
29th of May 1924 when the issue between 
the parties was tried. I do not find that 
the issue was specifically stated, but I 
assume for the purpose of my Judgment 
that the issue raised was whether Kush 
Chandra Bhattaeharyya was a partner in 
the firm at the time the Hundi was exe- 
cuted by tho firm, namely, tho 24th of 
February 1921. 

The learned Judge after hearing the 
parties noode an order granting the Plain- 
tiff leave to execute the decree by attach- 
ment and sole of the house and premises 
No. 90, Baja Nobo Krishna Street. 

The matter was determined upon state- 
ments contained in the affidavits which 
w'ere filed and upon certain admissions 
which were made at the hearing on the 21st 
and on the 29th of May 1924. 

It appears that Mr. Bannerjee, who ap- 
peared for the Appellants, examined a wit- 
ness on the 21st May and then Mr. Sircar, 
who appeared for the Plaintiff, stated that 
it was not necessary to cross-examine the 


witness, as for tK purposes of the case he 
was willing to proceed on the footing that 
Kusl) Chandra Bhattaeharyya was a luna- 
tic. Then Mr. Bannerjee,-. apparently, 
having regard to what Mr. Sircar said, 
withdrew the witness. 

On the 29th of May, there was a further 
admission made, as appears from the 
minutes, hlr. Bannerjee, -who appeared 
for the Appellants, admitted that Mr. Sir- 
car’s client knew ■ that Kush Chandra 
Blwttachaiyya was a partner of the firm 
prior to the lunacy, and Mr. Sircar said 
that he w'as willing to proceed on the 
footing that Kush Chandra Bhatta- 
charyya was a lunatic from 1914 onwards 
and Mr. Bannerjee said that he was will- 
ing to proceed on that footing. 

There is one other fact which I ought to 
mention and that is that on the llth of 
July 1921 the wife of Kush Chandra 
Bhattaeharyya instituted a suit on the Ori- 
ginal Side of this Court for dissolution of 
the partnership. That was before Kush’s 
death, who, as I have said, died in August 

1923. 

After Kush’s death, . the Appellautr 
were substituted as Defendants in tb( 
pai*tnership suit : and. on the 19th Ju|| 

1924, a decree dissolving the partnerala 
was made : and, it was directed that w 
dissolution should take effect as from the 
19th of March 1919. 

The application upon which the learned 
Judge’s decision was given was alleged to 
have been made in pursuance of the’ pro- 
visions of Or. 21, r. 30 (2). It w’as based 
upon the fact that the Plaintiff’s decree 
was against the firm, and upon the allega- 
tion that the Plaintiff was entitled to exe- 
cute the decree against Kush Chandia 
Bhattaeharyya, as being a partner in the 
firm, and inasmuch as Kush Chandra 
Bhattaeharyya was dead, against Hie Ap- 
"pellants as his representaHves;- 
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There is no doubt that the procedote 
adopted by the Plaintiff was irregular. 

The application to execute the decree 
against the Appellants should not have 
been made ex parte, and the order of the 
7th of April giving the Plaintiff leave to 
attach the premises should not have been 
made ex parte, as it was in this case. 

That order was made upon the assump* 
tion that Kush Chandra Bhattacharyya 
was a partner in the firm — but the ques- 
tion whether he was a partner had not 
been decided, either at the trial of the suit 
or at any other time. 

It was admitted by the learned Advo- 
cate for the Respondent that a summons 
should have been issued under the provi- 
.. sions of Or. 21. r. 50 (4) reciting the de- 
cree against the firm, and calling upon the 
Appellants to appear and answer the alleg- 
ation made by the Plaintiff that Rush 
Chandra Bhattacharyya uas a partner in 
the firm and to meet the claim that execu- 
tion should issue against the Appellants as 
Kush Chandra Bhattacharyya’s represen- 
tatives. 

This irregularity, however, in my opi- 
nion should not be allowed to vitiate the 
lipoceedings, and it is not by itself sufii- 
pfent to justify a reversal of the learned 
fudge’s order because notice was subse- 
quently given to the Afqiellants. They 
appeared before the learned Judge and con- 
tested the question whether Kush Chan- 
dra Bhattacharyya was a partner in the 
firm and whether the Plaintiff was entitled 
to execute the decree against the Appel- 
lants and the property in question ^ and 
the irregularity in my opinion did npt in 
any way affect the merits of the case. 

The first point raised by the legtrned 
Advocate for the Appellants was that the 
Plaintiff was npt entitled to execulp the 
decree against Kpsh 'Chafidra -Bhatta- 
cbaiyya or hia ntmsantativee or their 


private property, beoause 
Bhattacharyya bad not been aimaetr'Mh 
the writ of summons by which the sinA 
was instituted. 

He based his argument on Or. 21, r. 60 
(4), which provides as follows : “ Save as 
against any property of the partnership, a 
decree against a firm shall not release, 
render liable cr otheiwise affect any part- 
ner therein unless he has been served 
with a summons to appear and answer.** 
His araument was to the effect that nnless 
a person who was a partner in a firm, 
against which a decree had been obtained, 
had been served with the writ of summons 
by which the suit was instituted, he or> 
his private property could not be made 
liable under the decree, and the Plaintiff's 
right to execute the decree was limited to 
proceedings against the property of the 
partnership. 

I am not able to accept that argument. 

If it were held that in no e\ent could a 
decree, obtained against a firm, be exe- 
cuted against a partner personally or his 
personal property unless be had been serv- 
ed with the \vrit of summons in the suit, 
tlie object of Or. 21. r. 50 (8) would be 
rendered nugatory. 

The result would be that in any case 
when a Plaintiff sued a firm, he would have 
to determine at the outset and before he 
issued the writ of summons who were the 
persons against whom he would execute 
the decree when it was obtained. 

In many eases it might be difficult and 
in some cases impossible for ja Plaintiff, 
who bad been dealing with a firm and who 
has been obliged to sue the firm, to ascer- 
tain before he brought bis suit against the 
firm, who w«m the partners against whom 
he must eventually exeeb'te the deeme. • 

The Code enables the Plaintiff to bring 
the’Buit against the'fihn, and if afthr the 
decree faai been drained against the-fiisq 
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th|LiBiMe<<&tM«r dldiu to tosMttto it 
an pcnctai otti«r than iboM man* 
ticmed in Or. 21, f. 60, nib*!*. <2), ds. (6) 
.and (o) as being a partner, he is enabled by 
flob-r. 08) to apidy for leave : and that ntlo 
jffo^idea what procedure is than to be 
adopted. 

In nay judgnient the intenti<m Of the 
rule is that when an appUcation undw the 
rule is nnde it should be on notice to the 
peram, who is alleged to be liable as a 
partner; he ig to be served vnth a sum- 
mons and called upon to answer the appli- 
cation. Then if the Court finds that tho 
liability is not disputed, the Court may 
grant leave to execute the. decree against 
the person who does not dispute the 
liability. 

If the person who is sought to be made 
liable as a partner having been served 
with the summons and having appeared to 
answer, dhputes his liability, thou the 
i'^siie i^rto be tried in any manner in which 
any issue in a suit may be tried and deter- 
mined. * 

There is a further reason which mili- 
tates against the argument of the learned 
Advocate for tiie Appellants. If it were 
adopted, it seems to me that it would ren- 
der the provisions of sub-r. (3) meaning- 
less. 

Sub-r. (3) applies to the case of persons, 
against whom the decree-ludder seeks to 
execute the decree, other than the persons 
mentioned in sub-r. (1), ds. (6) and (o). 

Cls. (b) :<nd (c) refer to persons who have 
appeared or who have been individually 
served ae partners |nd who have failed to 
•PPtor. 

A person Iberrfon who has been served 
with Aa vrrit of amnaoins is not one 
those eontetnplidei by sub-r. (3) : and, if 
the learned Alwcato*e argument beooeept- 
pal and tiia deeree4iolder'8 remedy under 
Me deWea dgainet a’dna ulimited to paH- 


neksbip janpaffy, unlesa toe person seegbt 
to be made liable ae a partner hes been 
served with toe writ eununons in the 
suit, sub-r. (3) would be unnecessary, lor 
toe decree egainst toe firm can be eKecut- 
ed against partnership jooperty under the 
provisions of Or. 21, r, 60, eub-r. 1 (a). 

In my judgment the meanii^ (^. 21, 
r. 60, sub-rr. (3) and (d), is that a decree, 
obtained against the firm, cannot be em* 
forced, except as to partnership property, 
against a person allied to be a partner, 
and against whom an application has been 
made under sub-r. (3) unless he has been 
served with a summons to appear and ans- 
wer the applicatiou specified in sub-r. (3) 
and he has had an opportunity of disputing 
his liability as a partner, if he desires so 
to do. 

II was argued by the learned Advocate 
for the Appellants that this could not be 
tbo meaning, for it might be that the per- 
son sought to be made hable as a partner 
might desire to contest the validity of the 
decree, and if he had not been served with 
the writ of summons be would not have 
had any opportunity of so doing. 

In my opinion, there is no substance in 
that argument. If on the trial of the 
issue contemplated by Or. 21, r. 50 (3) if 
is decided that the person, alleged by the 
decree-holder to be a partner, was a parti 
ner in the Defendant firm, then it seems 
to me he has no cause for ccHoaplaint. 

Or. 30, r. 3 provides for the service ol 
the summons in a case where persons are 
sue^ as partners in the name of the firm. 
Assuming that the summons has been senr* 
e^hgi one of toe ways specified in Or. 80, 
r. 3 and that the persim, sought to be 
made liable as a partoer, was foimd in fact 
to be a partner, he would have had au 
opportunity to defend the suit eitbw by 
himself or through his otbw partners who 
wife his agents. 


3 



.THE CALCUTTA WEEKLY NOTES. 


.{Tol. XXX. 


n 

JAOAT CHANDBA BEATTAaKABYTA «. OxiMNy Hajbb Abiibd. 


In my judgment therefore the first 
point, on which the learned Advocate for 
the Appellants relied, must fail. 

The second point upon which the learn* 
ed Advocate for the Appellants relied was, 
that the lunacy of Kush Chandra Bhatta- 
charyya, which occurred in 1914, dissolved 
the partnership between him md the 
other members of the firm as from that 
time. He based his argument on the 
allegation that in India a lunatic cannot 
have a contractual relationship with any 
one. There is however no doubt th.it 
Knsh Chandra Bhattacharyya was of 
sound mind when he entered into the part- 
nership in 1907 ; and it remains to be con- 
sidered whether the partnership came to 
an end as far as he was concerned by 
reason of his becoming a lunatic. 

The learned Counsel argued that it was 
a partnership at will, and that as soon as 
Kush Chandra Bhattacharyya became 
lunatic, he became incapable of exercising 
his will and making a contract and conse- 
quently the contract of partnership came 
to an end. 

I find some difficulty in following this 
argument. 

L . Kush Chandra Bhattacharyya was a 
[partner from 1907 ; if he became incapable 
of exercising his will-power when he be- 
came a lunatic in 1914, as alleged, it 
seems to me that it would follow that he 
was incapable of expressing his will and 
determination to put an end to the con- 
tract of partnership and that in the absence 
of an order of the Court dissolving the 
partnership or any action by a person dhly 
appointed to represent the interests <rf‘the 
lunatic, the partnership would continue. 
A man, who has been oi sound mind, and 
who beoxnes of unsound mind, may re- 
ooyer his sanity ; and, in my judgment the 
lunacy of a partner does pot of itself' dis- 
solve a partnership, .bu . confixmeA lunai^ 


is a ground for dissolution if the other Mrt- 
ners apply to the Court for a dqpree oFclia* 
solution on that ground. 

See. 264 of the Contract Act provides that 
“ at the suit of a partner the Court may 
dissolve the partnei^ip in the foUotring 
cases : — 

“ (I) When a partner becomes of un- 
s6ond mind ’’ 

This contemplates that an order of the 
Court is necessary to dissolve a partnerdiip 
on the ground of the unsoundness of mind 
of one of the partners — such an order 
would not be necessary if the nnsoundness 
of mind by itself dissolved the partnership. 

It was then argued that by the decree 
of the Court, dated the 19th of June 1924, 
the partnership was in fact dissolved as 
from the 19th of March 1919. 

It was alleged on behalf of the Respon- 
dent that the suit, in which this decree 
was made, was a collusive suit : having re- 
gard to the parties to it and the date when 
the suit was instituted, viz., the 11th of 
July 1921, and the date of the decree, viz., 
the 19th of June 1924 and the date when 
the suit on the Hundi against the firm was 
instituted, viz., the 16th of .July 1921, 
there scerns some ground for tliat allega- 
tion. 

The decree of the Court for dissolution 
however was made and still icmains, and 
I assume, therefore, for the purpose of my 
judgment, that the partnership as between 
Kush Chandra Bhattacharyya and the 
other partners was dissolved as from 19tb 
March 1919. 

The question still remains whether that 
fact is sufficient to relieve Kush Chandra 
Bhattacbar 3 rya and hia estate from lipbflity 
to the Plaintiff in ^is suit. 

Sec. 264 of the Contract Act provides 
as follows : — 

Pemons dealing with a firm 'will not' 
be affected by a dus^irtfoo.oC wliioh no 
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public, notice bas been given, unless they 
th^^Ivee^ had notice of such dissolu- 
tion.” 

The learned. Advocate for the Appellants 
a^ed that this section applies only to 
persons who dealt with the firm before the 
dissolution and therefore the Plaintiff, 
who, he alleged, had not dealt with the 
firm before the dissolution, was not en- 
titled to notice, and he could only make 
liable those who were in fact partners, at 
the time the Hundis were executed. 

There is no express decision by the 
learned Judge on the question whether the 
Plaintiff had dealings with the firm 
before the dissolution, although the learn- 
ed Judge held that the Plaintiff had many 
dealings with the Defendant firm before 
the execution of the Hundis. If the Ap- 
pellants' contention on the above-men- 
tioned point were correct, I should be of 
opinion that it would be necessary to re- 
mand the case for a further hearing in 
order to have a decision on the question 
whether the Plaintiff had dealings ^th the 
firm before the dissolution in March 1919. 

J am of opinion however that no remand 
is necessary fur I do not think the Appel- 
lants’ contention in this respect is correct. 

In the first place the section says ; ” per- 
sons dealing with a firm.” It does not 
say ” persons dealing with a firm before 
its dissolution ;” and I see no reason why 
the words ” before its dissolution ” should 
be interpolated in the section. 

In the second place the Appellants' con- 
tention is in my opinion, contrary to the 
decision in Chundene Churn Dutt v. Edul- 
jje Cowasjee Bijtiee (1), which is a deci- 
sum of a il^ch of this Court, oonnsting of 
Q«th, C. J. and White, J. 

El that case ^ learned Chief Justice 
said |hat he felt a difficulty as to the mean- 
higofaw.iMaftiieOontnctActeq;>ecial- 


ly as regards old customers who like the 
Plaintiff in that case had dealt . with the 
firm befme its change .or dissolution. 

He proceeded as follows (p. 683) : — ” I 
suppose the section means, that all perr 
sons dealing with a firm, whether old 
customers or new, will be affected by any 
dissolution of the firm or any change of its 
members, if they have actual notice of. the 
fact. This would be quite in conformity 
with the law of England. But supposing 
they have no actual knowledge of the fact, 
is it intended toat all persons dealing with 
the firm, whether old or new customers, 
are to be bound by public notice of such 
dissolution or change, whatever the words 
‘ public notice ’ may mean?” Again at. 
p. 684 the learned Chief Justice is report- 
ed to have said : ” The law which regulates 
the liability of partners for the acts of their 
co-partners is a branch of the law of 
agency ; and in the absence of any specific 
role upon the subject under the head of 
partnership, we must look to the law of 
agency for the solution of our present 
question. Each partner is the agent of 
his co-partners for the purpose of conduct- 
ing debts and obligations in the usual 
course of partnership (see secs. 249 and 251 j 
of the Contract Act, Lindley on Partner'^ 
ship, 3rd Edition, p. 248). And when 
this agency has once been established, it 
does not cease as regards third persons, 
until its termination has become known to 
them (see sec. 208 of the Contract Act).” 

[Sec. 208 of the Contract Act |bo- 
vides — ” The termination of the authority 
of an agent does not, so far as regards the 
agqnt, take effect before it becomes known 
to him, or, so far as regards third persons, 
before it becomes known to them.”] 

In the case, therefore, of a dissolu- 
tion of the partnership or of the retirement 
of one of its members, the agency as 
between the partners themselves would 



20 THE OALOtrUTA WEEKJLlT HiM'ad.’ 

Jaoat Chandra i^CATTAOHAmA 0. (^trNNy'HAJBB ABtii^. ' 


cease fi^m the time of sueh dissolatikm at' 
retirement ; but as ref^ards third persons 
the agency would continue until it had 
been duly notified. And the mode of noti- 
'fication which the law requires is different 
in the case of old and new customers of 
the firm from what it is in the case of 
other persons.*' 

In my judgment it is clear that the 
above-mentioned case is an authority for 
the proposition that the section applies not 
only to persons who dealt with the firm 
before the dissolution but also to persons 
dealing with the firm after the dissolutiun 
or change of partners. 

This, as already stated, is the natural 
construction of the section giving the 
ordinary meaning to the words used in the 
section. 

In this case it was admitted that the 
Plaintiff knew that Kush Chandra Bhatta- 
eharyya was a partner of the firm prior to 
the lunacy : and it has not been suggested 
that any public notice of the dissolution or 
change of partners was given, or that the 
Plaintiff himself had notice oi the dissohi- 
tion. 

In my judgment, therefore, the Plain- 
tiff dealing with the Defendant firm, of 
phich he knew Kush Chandra Bhatta- 
:haiyya was a partner, and having had no 
notice of the alleged dissolution was not 
affected by the dissolution. 

For these reasons, I am of opinion that 
the appeal should be dismissed with costs. 

Bcckland, J.— On the 8th of August 
1921 Gunny Hajee Ahmed obtained a de- 
cree against the firm of Kush Chandra 
Bhattacharyya & Co., fat Bs. 2,009 and 
costs upon a Hiindi, dated the 24th Febni- 
iity 1921, and uxecutedon behalf of the De- 
fendant firm. Subsequently an applica- 
tion wag made under Or. 21, r. 60 (9) for 
an Older, for leave ta execute the. decree 
ugidtist tlief|)n!sei»t .Appelluute oa the sons 


Ahd legal' reprbsehtativea Of their d ectyed 
father Kush Chandra Bhattaebpryya^by' 
attachment of the house and prendses 
No. 90, Baja Nobo Krishna Strieet which 
is a part of the personal estate of their de- 
ceased father. 

The applicant has since assigned his 
decree, but that does not affect the pohits' 
which now arise for decision. 

On the 8th of April notice was issued to 
the Appellaofs imder r. 22 (2) (a) (b) 

Or. 21 of the Code of Civil Procedure to 
show cause why the decree in question 
should not be executed against them. To 
that notice I shall have to refer later in 
more detail. - 

The Appellants, as observed, are the 
sous of Kush Chandra Bhattacharyya who 
is admitted to have been a member of the 
firm of Kush Chandra Bhattacharyya & 
Co., from the year 1907 onwards. It is 
also admitted that in the year 1914 he be-' 
came of unsound mind. 

In the year 1923 he died. It is also 
alleged and not denied that in March 1919 
the wife of the deceased wrote through her 
Solicitors on behalf of her husband to his 
partners giving notice of dissolution of the ' 
firm carried on under the name of Kush 
Chandra Bhattacharyya & Co. 

The applicant Gunny Hajee Ahmed 
alleged that he dealt with the firm know- 
ing Kush Chandra Bhattacharyya was 
partner and that no notice of disMlutipn 
was given to him or by public advertise- 
ment. 

The learned Judge made an order grant- 
ing leave to the Plaintiff to execute the 
decree in the manner desired. There is ' 
no finding as to dissolution, 'though' the 
learned Judge appears to have dealt -^dtil 
the matter upon the basis of -a cKssdtitiM 
in March 1919. ^ ‘ 

The first point aigued is that unStt Oi*# - 
21, r. 60 of the Code ci CivH Piecedhre no 
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execiiticta can issue against property 
other-than the partnership {Hoperty unless 
the alleged partner has been served with 
the writ of sammons in the suit. This is 
based on Or. 21, r. 50 (^) which is said to 
extend to the whole rale. 

Under Or. 80, r. 3 the sammons in a 
suit against partners in the name of their 
firm may be served either upon an]( one 
or more of the paitnera, or at the principal 
place at which the business is carried on 
upon any person having, at the time of 
service, the control or management of the 
INtrtnersliip business there, as the Court 
may direct.. Or. 30, r. G provides : 
“ Where persons are sued as partners in 
the name of their finn, they shall appear 
individually in their own names, but all 
subsequent proceedings shall, neverthe- 
less, continue in the name of the firm;” 
and r. 7 provides : ” Where a summons is 
served in the manner provided by r. 3 
upon a person having the control or 
management of the partnership business, 
no appearance by him shall ber necessary 
unless he is a partner of the firm sued.” 

Execution in a suit decreed against a 
firm is provided for by Or. 21, r. 50. As 
regards the partnership property no difli- 
culty arises. Execution may issue in 
every case. As regards private property 
of .individual partners rr. 50 (2) (b) (c) 
limit it to cases of persons who have ap 
fieared under Or. 80, rr. 6 or 7 or who have 
admitted that they are or have been ad- 
judged to be partners or who have been 
individually served as partners and failed 
to appear. The persons so classified com- 
prise all who prior to execution against 
tliek private estate for one reason or an- 
other ifiay be held to be aware of theii* per- 
smiaL liability to-satisfy the decree against 
the firm. 

' EubH^. . (Jt) deals with cases of persons 
Baid.to.be portae^ who are not-within the 


foregoing categories and who therefore 
may be held not to be aware of their per- 
sonal liability. Hence the need for sub- 
r. (4). 

The principle underlying this rule *iB 
that as regards the firm and the partner- 
ship property there has been a complete 
adjudication prior to decree. Service in 
the manner prescribed by Or. 30 ensures 
.that due notice shall be given to the firm 
as such. Then, as regards the liability of 
individual )jartners, the object of the rule 
is to ensure that no partner shall be held 
[x^rsunally liable unless he shall have had 
individual notice or may be held to be 
aware of his liability. 

It has been argued that sub-r. (4) is 
generally applicable and that its effect is 
to limit execution against individual part- 
ners to execution against those who have 
been served with a writ of summons under 
Or. 30. Such a construction cannot he 
reconciled with sub-r, (2). It would in- 
volve both repetition and inconsistency 
and be so meaningless as to be inconceiv- 
able. If ” summons to appear and ans- 
wer ” means the writ of summons, as 
argued, this leads to the anomalous con- 
clusion, that service on partners is twm|| 
ensured, by sub-r. (2) (c) and by sub-r. 
while sub-r. (.2) is ineffective and cand|||| 
be utilised. ^ 

The only sensible interpretation is t bM 
sub-r. (4) is intended to apply to persons 
against whose property execution is sought 
under sub-r. (2). 

This rule is adapted from the English 
Or. 48A, r. 8, mference to wbicli makes 
it clear that the provision us regards ser- 
vice in sub-r. (d) was intended tp be appli- 
cable to persons gainst whom execution 
w&a asked for other than those gainst 
whom the .decree-holder was entitled to 
execution by reason of sub-r. (f). The 
sub-division of the English rule into Or. 
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21, rr. 60 (2) and (4) has led to the elabo- 


rate argument which we have heard. The 
two would more appropriately have been 
combined in one sub-rule which would 
htyre made the intention clear. 

The English rule of course is in no way 
binding as an authoritative guide to inter- 
pretation, but I am fully satisfied both a-i 
to the genesis and the meaning of the rule 
which we have to construe. 

The form of summons is challenged and 
it is argued that by reason of the form 
there has been no proper service. Befer- 
ence has been made to the words in sub- 
r. (4) " summons to appear and answer ** 
and it is rightly contended that in relation 
to sub-r. (.2) they mean that proper notice 
of what is intended shall be given. The 
summons should recite the decree, that it 
is against the firm, and that the decree- 
holder claims to be entitled to execute it 
against the individual to be chaiged on tl)e 
ground of his liability as a partner in such 
firm. 

In this particular case the summons 
was issued by the master under Or. 21, 
r. 22 (2) of which sub-rr. (a) and (6) are 
both applicable. Where necessary the 
Simons should issue under both rules of 
n||k21 and the requirements of each 
^piUd be complied with. 

^Applications for execution are ordinari- 
ly made ex parte on a tat>ular statement. 
Id chses to which Or. 21, r. 22 applies it 
appears to be the practice, to file the tabu- 
lar statement and at the same time to take 
out a summons under that rule. This 
practice appears to be convenient, and it 
might well be followed where Or. 21, r. 50 
(2) applies, whether in conjunction with 
Or. 21, T. 22 or not, but the summons 
should be served before any order is made 
agsinst the persons to be held liable. 

To conclude .these observations on the 
practice under 21i r. 60 (2) whieh does 


not seem to be well settled it also appear 
to me that the effect of the language of 
the sub-rule as to granting leave or trying 
the liability of the person to be charged, 
where disputed, is that upon the parties 
being before the Court or properly served, 
as the case may be, if liability is not dis- 
puted, the Court may grant leave forth- 
with, but if liability is disputed, leave may 
only be given after such liability has been 
tried and determined in favour of the de- 
cree-holder. 

In this particular case, the summons 
does not conform strictly to what in my 
opinion is required by the Code. But I 
am not prepared to say that on that ground' 
the appeal must succeed. 

Though no reference is made in the 
summons to Or. 21, r. 50 (2) nevertheless 
it contains the title to the suit indicating 
that the fii'iu was the Defendant against 
whom the decree referred to later was 
made. It is addressed to the Appellants as 
legal representatives of Kush Chandra 
Bhattacbaryya, “ a partner of the Defen- 
dant firm above-named," and calls upon 
them to show cause why the decree should 
not be executed against them, which must 
mean in the capacity in which they are 
summoned. They appeared and they 
took no objection. They met the case 
made against them on its merits, though 
it was not open to them at that stage to 
challenge the decree, for the; liability of 
the firm and of its partners, whoever they 
might be, liad been thereby established. 
How can they now complain ? In my opi- 
nion, there is no substance in this objec- 
tion. Bee. 99 of the Code of Civil Proce- 
dure has been referred to and it pro- 
vides : " No decree, shall be reversed or 
substantially varied . . . . pn account of 
any .... error, defect or irregularity in > 
any proceedings in the suit, not affecting 
the merits of the case or. the juiisdietios 
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of the Court.” If necessary I should be 
prepared to say that this section 'applied. 

The next point argued is that Kush 
Chandra Bhattacharyya's lunacy in 1914 
ipso facto dissolved the partnership. This 
aVgumeDt is based upon an alleged uialogy 
to infancy which, however, in my opinion, 
does not exist. An infant is under a 
continuing contractual disability which is 
finally removed when he attains n^jority. 
The disability of a person of unsound mind 
may begin and end at any time ; it may l)e 
continuous or it may be intermittent. 
Sec. 12 of the Indian Contract Act is con- 
sistent with this for the second paragraph 
provides that, ” a person who is usually of 
unsound mind, but occasionally of sound 
mind, may make a contract when he is of 
sound mind ” and the third paragraph of 
the section provides for the converse case. 
Sec. 254 provides that ” at the suit of a 
partner the Court may dissolve the part- 
nership when a partner becomes of un- 
sound mind.” This provision of the law 
is wholly inconsistent with the Jiropositioi) 
that the lunacy of a partner ipso facto dis- 
solves the partnership. It shows that 
lunacy provides a ground fur dissolution 
and whether or not it affords a ground 
for dissolution and whether or not ii is 
open to another partner to dissolve a 
partnership without an order of the Court, 
in the circumstances it is hot necessary to 
consider. It may be necessary, therefore, 
in cases where a partner has become of 
unsound, mind, to consider whether there 
has been a dissolution in fact, otherwise 
the pjs^ership must be deemed as conti- 
nuing. In these circumstances, I find 
tiiat the partnership continued after 1914. 

in this case no ^solution in 1910 as is 
alleged to have ttkea place was actually 
proved before the learned Judge, nor is 
there any finding by him to that effect, 
for • the judgment of the Court dedariitg 


the partnership to have been dissolved at 
that date was delivered between the time 
when the learned Judge heard the appli- 
cation and the date when he made the 
order which has been appealed again^. 
He assumed, however, that there had been 
a dissolution in 1919 and seems to have 
dealt with this matter upon that basis. 

I may digress at this point to draw 
attention to the fact that under Or. 21, 
r. 50 (2) the question of liability should be 
tried ond determined like an issue in u 
suit. That means on evidence which may 
be oral or documentary. This ordinarily 
should be the course pursued. A form of 
issue which would probably be appropriate 
to most cases was considered and approved 
in Dttcis v. Hyman (2). 

In this particular instance the admis- 
sion by learned Counsel on the one hand 
of the lunacy in 1914 of Kush Chandra 
Bhattacharyya, of partnership and of the 
Plaintiff’s knowledge of the partnership 
before that date on the other, made this 
unnecessary. Assuming, therefore, that 
there was no dissolution in 1919, the Ap- 
pellants are clearly liable. 

The only remaining question is whether 
upon the materials before the learmjr 
Judge he w'as able to decide the cm| 
having regard to the state of the law, bm 
ing that the transaction upon which the 
decree was founded did not occur till 1921. 

It is not alleged that any notice of dis- 
solution was given to Gunny Hajee Ahmed 
or that the alleged dissolution was pub- 
licly advertised. It may, therefore, 
reasonably be assumed that neither of 
these things was done. 

It is put on issue upon the affidavits 
whether Gunny Hajee Ahmed ever dealt 
with Eush Chandra Bhattacharyya A Co., 
prior to 1921 when the Hundi on whicli 
the decree was made was executed. I 

WIfiwe] 1 K. B. 866. 
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Ahmed was a new customer df the firm in 
the sense that he had not dealt with the 
firm before 1921. 

The position, therefore! -may be sum- 
marised as follows : — ^That prior and up 
to 1914 Kush Chandiu Bhuttacharyya was 
a member of Kush Chandra Bhatta- 
charyya & Co., that he then became a 
lunatic, that his widow on his behalf gave 
notice of dissolution to his co-partners in 
March 1919, that no further notice of dis- 
solution was given nor notice to Gunny 
Hajee Ahmed, that Gunny Hajee Ahmed 
knew prior to 1914 of the constitution of 
the firm and was a new customer in August 
1921. On these facts is the estate of 
Kush Chandra Bhattachmyya liable to 
satisfy the decree against the firm ? 

The matter appears to be governed iii 
part by sec. 264 of the Contract Act, 
Gunny Hajee Ahmed was a person dealing 
with a firm. Prinui facie, he was not 
affected by the alleged dissolution. 

It has been argued that as a new custo- 
mer he is not withm that section. The 
law of partnership depends on the law of 

I ency. Sec. 201 of the Contract Act 
pvides that an agency is terminated by 
i principal becoming of unsound mind, 
but sec. 208 provides^ that the ter- 
mination of the authority of an agent does 
not take effect . , . . so far ag regards 
third persons, before it becomes known to 
them.” Apart from authority sees. 201, 
206 and 264 appear to conclude the matter. 
But we have the authority of this Court in' 
Ghundee Chum Dutt v. Eduljee Cowasje^^ 
Bijnee (1) in which the effect of sec. 264 
was fully considered by Garth, C./., who 
-Was clearly of the opinion th^ as regards 
persons had not dealt with,the.firm 
tlMj implied 'agency <rf ..partners wopld 

«- lit?*. B. i giL 


publicly notified. 

It hag been submitted that inasmuch as 
•the question in that case was tme of. liabi- 
lity to an old customer the learned Chief 
Justice’s observations were but obiter. 
With this cannot agree. It . doea . not 
seem to me that an interpretation .of a 
statute directly necessitated in order to 
apply its provisions to the facts of a case 
should 1)6 described as obiter dictum be- 
cnuse it involves reference to facts other 
than those before the Court. 

I had some doubt at one time whether 
it would not be necessary to remand the 
case for trial upon the points last dis- 
cussed, but in view of the admissions and 
the law as I conceive it to be, that course 
now seems to me to be unnecessary. 

' The directions contained in Or. 21, r. 
50 (3) as to the trial of an issue should 
however not l)e overlooked, and it is very 
desirable that the issue to be tried should 
be framed and recorded. The same ap- 
plies to arfy admissions which may be held 
1o render oral evidence unnecessary either 
in whole or in part. 

I have no doubt that the learned Judge 
who tried this case was fully cognizant of 
the position, but the absence of any full 
and accurate record of what occurred be- 
fore him, resulting iu the prescribed pro- 
cedure not being strictly followed has 
added considerably to the difficulties in 
dealing with this matter on appeal. 

1 agree that this appeal should be dis* 
missed with costs. 

Meeere. H, N, Dutt db Co., Soheitors for 
the Appelknts. 

. Meesrt. Leslie d Hiude, Sdicitors' for 
tbe.Begp(mdents. ’ 

P. D, . 
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Hindu law— Rdigwu* endowment— Family idol, 
if capable of ditpotal of property -L»gal poeitiou 
of Jounder and hit keirt when no separate Shebait 
appointed- Founder* t heir, whether can determine 
the loeatiou of the Thatur— Power to remove — 
Division o' worship into turns —Contert between eo* 
Skebaits regarding worship — Thakur to be represent- 
ed by independent next friend appointed by Court— 
Members of family entitled to worship but not 
Skebaits should be made parties— Scheme of worship 
to be framed on hearing all interested parties and 
guardian of Thakur. 

A Hindu idol is a juristic entity and has 
a juridical status voith the power of suing 
and being sued. The person who has the 
deity in his charge is in law its * mana- 
ger with all the powers which would, 
in such circumstances, on analogy, be given 
to the manager of the estate of an infant 
heir. 

- The person founding a deity and be- 
coming responsible for the duties of the 
manager of the idol is de facto Shebait. 
This, responsibility is maintained either by 
the personal performance of the religious 
rites or, as in ihe case of Sudras, by the 
employment of a Brahmin priest to do to 
on his behalf. The founder, at any time 
before his death, or his successor likewise 
may confer the office of Shebait on an- 
other. 

Family idols are not mere moveable, 
chattels and their destruction, degradation 
or injury are not loithin the power of tite 
foyndet or other eustodian for the time 
being. 


Where the founder of the idol conti- 
nued till his death to be the de facto 
Shebait, his heir stood vested with the cus- 
tody of, and management of the trust for, 
the family idol which belonged to the 
founder. 

Where the founder's heir conveyed and 
dedicated to his family idol certain pre- 
mises for its location and directed that the 
idol was on no account to be removed 
therefrom except upon dedication to it of 
another Thakurbari of the same or of 
larger value, and the office of Shebait 
having devolved by inheritance on seve- 
ral persons, there was a division of the 
worship into palas or turns, and the ques- 
tion was whether one of them during his 
turn of worship was entitled to take the 
Thakur to his own residence for such 
purpose { 

Held — That, if in the course of a pro- 
per and unassailable administration of the 
worship of the idol by the Shebait, it be 
thought that a family idol should change 
its location, the will of the idol itself, ex- 
pressed through its guardian must be 
given effect to. A fortiori it is open to 
an idol acting through its guardian, the 
Shebait, to conduct its worship in its own 
way at its own place, always on the as- 
sumption that the acts of the Shebait ex- 
pressing its will are not inconsistent with 
the reveremt and proper conduct of its wor- 
ship by those members of the family who 
render service and pay homage to it. 

The question having arisen in a suit 
between contesting co-Shebaits, the Judi- 
cial Committee held that the idol should 
be represented in the suit by a disinterest- 
ed next friend appointed by Court, and 
that the female members of the family 
who are entitled to participate in the wor- 
ship' without obstruction or inconvenience 
should also be joined, and a scheme fram- 
ed for the regiUation of the worship of the 

m- 


4 
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. This- was an appeal (No. 59 of 1924; 
from a decree, dated the 10th April 1923, 
of the High Court at Bengal, which re- 
versed a decree of the same Court, dated 
the Ist June 1922, in its Original Juris- 
diiction. 

The Appellant and Bespoudents are 
descendants of a wealthy Hindu named 
Mutty Lai Mullick who died in 1846. 

During his life-time Mutty Lai Mullick 
established and consecrated three family 
deities w'hich were located in his family 
dwelling-house in Pathuriaghatta Street, 
Calcutta, and by his Will he provided for 
the maintenance of the worship of the 
deities. He was succeeded by his adopt- 
ed son Jadulal [Mullick who pulled down 
and re-built the family house in Pathuria- 
ghatta Street and erected a Thakurbari 
qn an adjoining plot of land at No. 1, 
Prosonno Kumar Tagore Street. In 
1888 Jadulal executed a deed of trust 
whereby he dedicated the Thakurbari to 
one of the three family deities and pro- 
vided that the Thakw should not be re- 
moved therefrom unless another suitable 
Thakurbari of equal value w'ere pro- 
vided. 

On the death of Jadulal disputes arose 
among his three sons (represented by the 
Appellant and Bes^iondenis) and a parti- 
tion was effected and provision made for 
carrying on the worship. 

[Further quan'els took place and a 
scheme was framed and agreed to under 
which each of the contesting parties was 
to take it in turns to conduct the Sheba 
and worship of the deities for a year. 

When the Appellant’s turn came to 
conduct the w'orship he desired to remove 
the deities to hig private residence » & 
course which was opposed by the Bespon- 
dents. 

- The AppeUant thereupon filed a suit 
PW^ll(,Jgr a declaration of his right to 


remove the deities and for an injunction 
to restrain the Bespondents from interfer- 
ing.. The trial Judge (Greaves, J.) made 
the declaration as prayed for on the 
ground that Jadulal was hot the founder 
of the worship, and was not entitled to 
place restrictions on the location of the 
Thakur which would bind Shebaits who 
cabae after him. 

An appeal from this decision was heard 
by Sanderson, C. J., and Biohardson, J., 
who allowed the appeal and set aside the 
decree of the trial Judge. (Bee 27 C. W. 
N. 684). 

Mr. Justice Bichardson regarded the 
question of Jadulal’s right to impose the 
restriction while making the gift to the 
Thakur in the deed of trust as being the. 
only question of substance in the case, 
and he held that the restriction was for 
the benefit of the Thakur. He stated in 
his judgment as follows : — “ I cannot 
therefore accede to the contention that the 
terms of Mutty Lai’s Will conferred on 
Jadulal an unlimited discretion to deal 
with the deities according to his pleasure. 
I will assume on the principle stated in 
Girijamnd v. Sailajanand* that Jadu- 
lal could not bind his successors by 
any act which was not for the bene- 
fit of the deities. No one suggests 
that the dedication of a Thakurbari 
was not the act of a pious Hindu ... In 
his secular capacity he had a perfect right 
to make the gift and to impose the condi- 
tions which he did impose. The only 
question of substance in the case is whe- 
ther in his capacity as Shebait he exceed- 
ed his authority in accepting the gift on 
the Thakur’s behalf subject to the condi- 
tbns. The test to be applied is whether 
the condition with which we are imme- 
diately concerned in the present case was 


• I. L. B. as Oal. 016 (1806). 
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or wan not for the benefit of the Thakur," 
and be held that the restriction as inter- 
preted as aforesaid was for the benefit of 
the Thaknr on the ground that " the 
Thakur is at least secured from undigni- 
fied journeys from one place to another.'* 
The learned Judge continued : — “ As the 
worship of the deities was made by Mutty 
Jjal a charge on his estate, now converted 
into a trust fund, Jadulal has no right, I 
think, to the title of a founder of the en- 
dowment. His liberality, however, should 
dispose his successors and the Court to 
respect bis wishes as far as possible . . . 
and in my opinion the condition cannot 
be said to be unreasonable.” 

Sanderson, C. J., in a short judgment, 
in effect concuiTed with the judgment of 
Richardson, J. 

Messrs. Dunne, K. 0. and Hyam for the 
Appellant. — The position of a Shebait is 
laid down in Prosunno Kumari Debya v. 
Golab Chand Baboo (8), Greedhareejee v. 
liumanlolljee (.^) and liajeshwar •Mullkk 
V. Gopeswar MulUck (9). 

He has power to deal with the dedicat- 
ed property only for the benefit of the idol 
and in cases' of necessity. He has no 
|)ower to deal with the location of the idol. 

The idols were founded by Mutty Lai 
W'ho made a valuable foundation in their 
favour. 

•Tadulal succeeded his adoptive father 
and was Shebait of a hereditary Thakur 
even before he executed the deed of 1888. 
He was not entitled as Shebait to add 
restrictions to the foundation to which he 
had succeeded. 

There is nothing intrinsic in Hindu law 
to prevent a Shebait from taking an idol 
to his dwn house during his turn of duty. 

(8) n R. IS I. A. 187; •. o. I. L. B. 17 Osl, 
8 0888). 

(8) L. B. 8 I. A. 146; B o. 14 B. L. B. 460 
( 1876 ). 

(0, 18 0. W. N. 888 (19d^. 


See Stokes’s Hindu Law Books, 
Maynkha (citing Narada), p. 80, Mitak- 
shara, p. 467. 

Dtoarka Nath Roy v. Jannobee Chon- 
dhrain (10) and Ram Soondur Thakoor v. 
Taruck Ch. Turkoruttun (11). 

There w*as nothing in the original 
foundation to restrict the removal of Ibe 
deities and the evidence shows that they 
were actually removed both by Mutty Lai 
and Jadulal from the Thaknrbari to the 
Puja Dalan on the occasion of the Ibirga 
and other pnjas. 

From this it is clear that the prohibition 
in the deed of 1888 was not imperative 
so as to apply to temporary removal for 
the purpose of worship. 

The I’estriction in any case does not 
apply to the two Thakurs who are not men- 
tioned in the deed. 

They referred also to Rambrahama 
Chatterji v. Kedar Nath Banerji (1). 

Messrs. DeGruyther, K. C. and Parikh 
for the Respondents. — ^If the Appellant’s 
contention is upheld it would follow that 
each Shebait during his turn could remove 
the idol to his own house, with the result 
that it would never be in the Thakurbari : 
moreover it is quite probable that other 
Thakurs will be consecrated and in an- 
other generation they may be numerous. 

The idol was the absolute property of 
Mutty Lai, it was in fact his chattel, 
with which he could deal as ho pleased 
and as such it passed to Jadulal, who be- 
came sole proprietor. On dedication of 
the Thaknrbari he had full power to Im- 
pose any condition he pleased. 

The Appellant is not a Shebait of the 
Thakurbari except under the terms of the 
deed of 1888 and under the terms of that 
deed he is not entitled to remove the idol. 

(1) 86 0. L. J. 478 (1922). 

(10) 4 W. B. 79 (1866). 

(11) 19 W. B. 88 (1872). 
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Apart from agreement a Shebtnt ia not 
entitled under Hindu law to remove an 
idol to his private house. 

Similarly apart from agreement family 
worship would have to take place in the 
Thakurbari. 

Had there been an intestacy the idols 
and Thakurbari would have descended to 
Jadulal’s heirs as joint property. 

If each member of the family has a 
right to take them to his own house the 
idea of joint property is lost, and if there 
is a right to remove them, one member of 
the family may take them to the other end 
of India and prevent the other members 
from performing their pujas. 

The passage in Narada cited by the Ap- 
pellant states that w'hen the family is 
joint the worship is joint, when the family 
is separate the worship is separate, but 
that does not give a right to one of the 
separated parties to remove the object of 
worship. 

Stokes — Dayabhaga, sec. 1, ch. 6, sec. 
2, cb. 6, para. 25, p. 285. 

hlayne’s Hindu Law, paras. 499 and 
468. 

Sethuramastcamiar v. Merusvoamiar 

( 12 ). 

Bengal Regulation, XIX of 1814, sec. 11. 

The decisions in -Dtoarka Nath Boy v. 
Jannobee Choudhrain (10) and Rajeshwar 
Mullick V. Gopestoar Mullick (9), 
on which the Appellant relies, lay 
down general propositions which are too 
wide and are not applicable to the present 
case which must be decided on the terms 
of its own deed of endowment. There is 
abundant authority for the proposition 
that although all the Shebaits — ^because 
they -are co-sharers — can remove an idol 

(9) 12 0. vr. K. 822 ( 1907 ). 

(10) ' 4 W.B. 79 (1866). 

(Ul U B. 46 I. A. 1: a. C. I, 1 .. B. 41 IfaA. 

^ 22 0. W. R. 467 (1917). 


from the Thakurbari,' yet one of them 
has not that power. 

Konioar Doorga Nath Ray v. Ram Ch. 
Sen (13), Ramanathan Chetty v. Muru- 
gappa Chetty (14), Khetter Ch. Ghote v. 
Hari Dag Bundopadhya (2), Nuhicisgen 
Mitter v. Hurrischunder Mitter (15). 
Mitta Kunth Audhicarry v. Neerunjun 
Audhicarry (7), Thandavaraya Pillai v. 
Shunmugam (16) and Sethuramastoamiar 
V. Meruswamiar (17). 

As to the relationship of the idols and 
the nature of the Salgram they referred to 
Hindu Manners, Customs and Ceremonies 
by the Abb4 Dubois (Beauchamp's tran- 
slation), Oxford Edition, Vol. II, p. 666, 
Hinduism by Monijer Williams and 
Modern Hinduism by Wilkins. 

Mr. Dunne, K. C., in reply contended 
that the properly in an idol included a 
right to worship as well as a right to pos- 
session. After partition the right to wor- 
ship is separate. 

He (Referred to Mann, Chap. Ill, sec. 67. 

Gour Mohan Chowdhury v, Madan 
Mohun Chowdhury (18). 

Their Lordships’ Judgment was deli- 
vered by 

Lord. Shaw. — The questions raised by 
this appeal are of a wide and general im- 
portance. They have reference to the 
control and worship of a Hindu family 
idol. It may be explained that although 
one idol is referred to, called of course the 
Thakur, there were two others, the 

(21 1 U. n l7Cnl 667, 660(I8P0) 

(7) 14 BeDg. L. B. 160 (1874). 

(13) L. B. 4 I. A. 62, 68 : r. I. L. B. 2 Osl 
841 0876). 

(14) L. B. 33 1. A. 189, 148: s. r. I. L. B. 29 
Mad. 2»3s 10 0 W. N. 826 ,1906). 

(16) 2 Morley 140 (1818). 

(lO; I. J:. B. 88 Mad. 167 (1P08). 

(17) I. L. B. 84 Mad. 470, 478 (1909). 

(1^ 6 Brag. L. B. 862 (1871). 
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Thakarani, a female idol referred to in 
some of the papers as the consort of the 
Thakur, and there was also a thirds a 
sacred or deified stone called the Salgram 
Sila. These three idols became the ob- 
jects of the pious worship of the family of 
the founder, Mutty Lai Mullick, who ori- 
ginally installed them. But the points in 
the case can be more simply treated by 
referring to the one, namely, the principal 
idol the Thakur. 

The appeal is from a decree, dated the 
10th April 1923, made by the High Court 
in Calcutta in its Civil Appellate Jurisdic- 
tion reversing a decree., dated the 1st June 
1922, made by the same Court in its Ori- 
ginal Civil Jurisdiction. 

The case was argued at great length, 
and a large mass of authorities was cited. 

Before entering upon the legal ques- 
tions which were del>ated, their Lordships 
thin k it not inadvisable to state the 
family history, in so far as it concerns the 
installation of this idol. It was estab- 
lished and consecrated many ^ears ago by 
a wealthy Hindu, inhabitant of Calcutta, 
Babu Mutty Lai Mullick, in his family 
dwelling-house, in a Thakur Ghar. or room 
therein, set apart for worship. 

Mutty Lai Mullick died in 1846 leaving 
a widow, Banganmoni, and an adopted 
son, Jadulal, then two years of age. He 
left a Will, dated 17th August 1846 
(shortly before his death). He had for 
some time prior to his death set up and 
established and consecrated the idol, and 
no doubt is thrown upon the fact that the 
idol BO installed became unquestionably 
the object of worship by himself and the 
family. The Will provided that his widow 
should be the malik or proprietor and 
attorney, for the protection and care of 
the whole of his estate until his adopted 
son Jadulal attained the age of 20, and 
the enimeration indudpd the Sri Iswar 


Euiiab 

Thakurs, Thakuranis, etc.', e^blished by 
him and ancestorial. 

Upon the adopted son attaining 20 the 
property was to be made over to the son 
as his heir. There was a power to the 
widow in case the adopted son died with- 
out issue to adopt another. A gift was 
made to the widow of one lac of rupees, 
together with various jewels and silver 
with right of residence in the family resi- 
dence. With regard to the maintenance 
and worship of the idol certain funds, 
amounting to Es. 600 a month, were to be 
drawn by the widow and therewith she 
was to defray the expenses of the idol’s 
Sheba (or worship) and for religious festi- 
vals and ceremonies, ‘ in the method 
that I have paid and defrayed the same 
hitherto." Upon the adopted son attain- 
ing 20 the widow was to " make over the 
whole of the property to him fully and 
he will in a like manner protect the whole 
of the property and effectuate the Kreah 
Karmas, or religious acts and ceremonies.’’ 

It seems accordingly clear that in 
Mutty Lai Mnllick’s life-time the idol 
was, as already stated, established as a 
household god; and the pious founder, 
narrating his own upkeep and mainten- 
ance of the deity, gave funds in order that 
those should be continued; and he pres- 
cribed the duty of continuance to the 
widow during the adopted son’s minority 
and upon the son thereafter during his 
life. 

One of the questions emerging at this 
point, is as to the nature of such an idol, 
and the seiA'ices due thereto. A Hindu 
idol is, according to long established 
authority, founded upon the religious cus- 
toms of the Hindus, and the recognition 
thereof by Courts of Law, a " juristic 
entity." It has a juridical status with 
the power of suing and being sued. Its 
intere^s,.are attended to by the person 
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who has the deity in his charge *and"who 
is in law its manager with all 'the powers 
which would, in such circumstances, on 
analogy, be given to the manager of the 
estate of an infant heir. It is unnecessary 
to quote the authorities ; for this doctrine, 
thus simply stated, is firmly established. 

A useful narrative of the concrete reali- 
ties of the position is to be found in the 
judgment of Mookerjee, J., in Rant- 
brahatna Chatterji v. Kedar Nath Banerji 
0 ):~ 

“ Wo nsed not deacriln here in detail tho normal 
tjpo of continued worship of a consecrated image— the 
sweeping of the temple, the process of smearing, the 
removal of the previous day's offerings of flowers, the 
presentation of fresh flowers, the respectful oblation 
of pice with flowers and u'ater, and other like prac- 
tices. It is Hufficiont to state that the deity is, in 
short, conceived as a living Ijeing and is treated in 
the same way as tho maaler of the house would he 
treated by his humble servant. The daily routine 
of life is gone through with minute accuracy ,* tho 
aivifled imnge is regaled with the necessaries and 
luxuries of life in duo sneoessitm, even to the chang- 
ing of clothes, the offering of cooked and uncooked 
food, and the retireinont to rest." 

The person founding a deity and becom- 
ing responsible for these duties is de facto 
and in common parlance called Sbebait. 
This responsibility is, of course, main- 
tained by a pious Hindu, either by the 
personal performance of the religious rites 
or — as in the case of Sudras, to which 
caste the parties belonjged — ^by the em- 
ployment of a Brahmin priest to do so on 
bis behalf. Or the founder, any time 
before his death or his successor likewise, 
may confer the office of Sbebait on an- 
other. 

Under the Wilpof Mutty 'Lal Mullick 
he did not adopt the latter course, but he 
acted as Sbebait with the Brahmin assist- 
ance referred to. After bis death his 
widow clfficiated similturly as‘tbe minis- 
trant of the worship, and' .she used, as 

mibc i,7. stp. m tms). 


directed, the endowed funds specialty 
destined for the upkeep and worship of 
the deity. After the adopted son Jadulal 
reached the age of 20 he then became de 
facto the person, charged with the same 
duties, to be performed as fully as his 
adoptive father and mother had performed 
them. 

It must be remembered in regard to this 
branch of the law that the duties of piety 
from the time of the consecration of the 
idol are duties to something existing 
which, though symbolising tho Divinity, 
has in the eve of the law a status as a 
separate persona. The position and 
rights of the deity must, in order to work 
this out both in regard to its preservation, 
its maintenance and the services to be 
performed, be in the charge of a human 
l>eing. Accordingly he is the Shebait 
custodian of the idol and manager of its 
estate. And so, paying pro]^)er respect to 
the religious proprieties of the case, the 
father, mother and adopted son were suc- 
cessively and de facto ministrants and 
custodians of this idol. 

The period during which this state of 
matters existed was in the narrative from 
anterior to 1846 till the year 1864. The 
widow’s charge of the affairs of the idol 
had come to an end ; and Jadulal the son’s 
period of administration, he having 
reached the age of 20, had begun. Jadu- 
lal died in the year 1894. What had 
happened during his period of administra- 
tion was this ; that in 1881 he enlarged 
the old family dwelling-house containing 
the Tbaknrbari in which the household 
gods had hitherto resided and were wor- 
shipped. He had erected a puja d.*ilaii foe. 
the worriiipof all the family Thakurs, in- 
cluding the three refened to, that is to 
•ay, instead ci one house with its Thdcnr. 
bari for^eiamily,. two houses wen ereet- 
-ed on ndjpii.mi>g plots of ground and 
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between Aeae the puja daian .waa>eM(^, 
haTingB private entimioe from, eaekat the 
private dwellings so that the> fam% wor<> 
ship was conducted, with dtia> deowom. 
and. propriety in what jras practically an. 
annexe to either house. 

' Two other events occurred which are 
important during this period of Jadulal’s 
regime. In 18^ he executed a deed of 
trust providing particular premises for 
tl^ location and worship of the deities in 
the puja dalan aforesaid. The terms of 
this deed are the centre of the contentions 
raised by the parties in the appeal and 
will be more particularly hereinafter re> 
ferred to. The other fact affecting this 
period was that in the year 1891 Bangan- 
moni, the widow of Mutty Lai Mullick, 
died. She- made a very large endowment 
in favour of the family idol, amounting to 
about one lac of rupees. By her 'Will she 
appointed Jadulal her executor and trustee 
and she made a disposition of her property 
in these terms : — , 

** 1 give and '{devise my tenanted land, No. 189, 
Bowbazar Street in Calcutta, to my said trustee, his 
heirs and representatives to be held by him and them 
upon trust, to apply the rents and income the^f, 
after providing for.the',!payment of taxes and other 
outgoings, in the performance of the daily and perio* 
dioai; worship of the idol, consecrated by my late 
husband, called Badha-Shamsunder, such worship to 
be performed by my said son and his descendants.” 

Jadulal died in 1894, leaving iaaue three 
sons and four daughters. The estates 
were hurge, and a suit for partition among 
the three sons ensued. Questions of im- 
portance were raised as to : — 

(1) The provisions of Jadulal’s Will ; and 

(2) The endowment by Banganmoni. 

On the former head tha disputes and. 

difEarences were- submitted' to the'arbitrsi- 
tion of the late Mr. W. G. Bonneojeei who 
delivered an .award.in.l88Si^ That, avani 
VM made- aemk^of Gouflbe !bfttbaKpMtk< 
tioD proceedings, Mr. BeB Hwj evdpel aged* 


that-tite^thneetsouii aa- Jadul^’s heirs, 
wega» ^it led-t o die roaidae of the father’s 
estate in three equal, shares. He allotted 
one.of 'die two houses to the first soi), an- 
other to the third son, and, in regard to 
the 8econd.:son, the present Appellant, he 
was, so.to speak, paid out in money in 
order that he might erect a desirable resi- 
dence for himself. Among other txuata 
declared in Jadulal’s Will was the follow- 
ing, namely : — 

The trust for the worship of the said Jadulal 
Mullick's hereditary Goddess Sri Sri Singhabahini 
Debi and other family deities during Jiis turn or pala 
of worship. 

It is to be observed that, although the 
turn or pala of worship as amongst the 
three sons was recognised in that part of 
the award the idols in question in this case 
were not named. 

In a subsequent part of the award 
various tums.of worship were given to the 
sons in order. As to the Thakurbari, or 
puja dalan, plana were referred to, and it 
was. declared to be the joint property of 
the three sons. Prohibition was made 
against the two sons vested in the adjoin- 
ing properties raising any structure oir 
building of any kind which might interfere 
with, the joint property. The situation 
created by this deed accordingly was that, 
while the deities were not named, the 
joint property of the three sons in the 
house dedicated to the idol was declared 
and the system of worriiip by turn or pala 
was established. 

With regard to Banganmoni’s estate 
and endowment, a suit was brought in 
1904i and in June 1905. it -was decreed 
that a scheme should be framed for carry- 
ing on the varied trusts of the lady’s Will 
and, subject to provision being made 
therefor, her estate should be divided into 
ttuee'equal' shares among the Plaintiff and 
Dflfenddnts' bar this suit. A copomissiou 



32 


T&E CALC!I)t:f A WBEELX BOTES. 


[VoL.;XXX. 


Fbauatha Nath Mulliok v. Pbadtumna 

was accordingly issued to Babu Bhupen- 
dra Nath Basu to frame a scheme of wor- 
ship and to partition the residue. This 
was done by return to the commission, 
which appointed the worship of Thakur 
Sri Sri Badfaa Shamsunderji, the idols in 
question in this suit, in the following 
terms : — 

“ I dit«et that theldielja and worabiptof the Thakur 
Sri Sri Eadha-Shamsundetii and of the Thakur locat- 
ed at Maheeh and Brindaban and the Bkodiatha aradh 
will ho performed by tho partioa and their heiia by 
tnnia of one year each, tho first turn commencing 
fMm tho lat daylof Baieakh in the Bengali year 13 iT 
and such first -tmu ahall devolve on the said 
Pradynmna Kumar Mullick and his heirs, tho second 
turn commencing from first day of the month of 
Baisakh 1*18 shnll; devolve on the- said Pramatha 
Nath Hnlliok and his heirs, and tho third turn com- 
mencing from the first day of the month of Briaakh 
1319 shall devolve on tho said Manmatha Nath Mullick 
and his heirs, and so on by rotation. On the demise 
of any one of tho parties, his hoira will become 
entitled to hte turn of worship, and tho party having 
tho turn of worship will perform such worship with- 
out any interference by any of the other parties.” 

The family very sensibly acted in ac- 
cordance with the rules set down in these 
proceedings. The practical result was 
that the parties, now judicially separated, 
continued the worship of the idols. The 
idol was, of couise, not removed by the 
parties during their period of worship or 
pala because in the building as constructed 
the idols were located as mentioned in a 
building adjoining their respective houses. 

In the year 1910-11 the second son’s 
establishment was set up. The idol was 
removed to his house in connection with 
certain festivals considered suitable for the 
occasion and, after these were concluded 
in February 1911, was brought back to the 
puja dalan. In May 1911 , the second son’s 
year of pala, or turn of wor^ip, came round 
and the family idol was removed to the 
Thakurbari ,of his house and family 
cemtimijsd t^re Ux one year. _ In- 
oocuixed, tlm j^ 


EumAh Muluox. 

Bespondent being still an infaiR. It is' 
not suggested in any part of the case that ' 
these tempmery transfers of the location, 
of the family idol (such temporary trans-' 
fera on occasions of festivals are familiar 
in the community) were not conductod 
with complete reverence and propriety 
and without interruption of the ordinary 
daily services tendered to the idol or any 
of the rights connected with its worship. 
In short, the results of the partition suit, 
the interpretation of the Wills of Jadulal 
and Banganmoni, and the awards made 
therein, were so far worked out without 
defect or friction. 

When the Appellant’s pala, however, 
again came round, namely, in 1917, the 
transfer of the idol by him as before to his 
Thakurbari was objected to by the first 
Bespondent, who had now attained major- 
ity (with whose objection the third son 
concurs); and the broad question in this 
appeal is whether that objection is well 
founded in law. 

In substance the objection is founded 
upon the deed executed in 1888 by Jadu- 
lal. 

The argument in the Appellate Court 
is thus recorded by Bichardson, J. : — 

The learned Standing Connael, Mr. B. L. Mltter, 
fonnding on Mntty Lal'e Will, argned that the teatator 
treated the idols or images which he had set np aa 
his personal property and left them absolntely to 
Jednlal. When pnshed, Mr. Mitter said that Jodnlal 
might, if he. had so pleased, have thrown them Into 
tho rivor. 

The Appellate Court rejected that pro- 
position. And this Board can give no 
countenance to it. As ij added in the 
judgment referred to 

The inolasion of the idols, however, among items of 
propertjr, movable and immovable, does not show that 
the testator regarded his interest in them in the 
light as his interest in his secular property. The 
oareful!direotiops!given later in the Will riiow that 
the ’testator intended' the worship of the ancestral 
deities aed the deities he bed estebliidied to bee 
ohssgeupbn.lilt «it^s . 
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There may be, in .the. natqre. of th^e, 
^ffioolties in ediusting the leftal statue of 
the idol to the drcomstancea and require* 
menta oi its ^tection and locatipn and 
there may no doubt also be a vamty of 
other oontaots ct such a persona with 
mundane ideas. But an argument which 
would reduce a family idol to the pontion 
of a . mere, moveable chattel is one to which 
the Board can give no support. They 
think tiiat such an argument is neither 
in accord , with a true conception of the 
autliorities, nor with principle. . The 
Board does not find itself at variance with 
the views upon this subject taken in the 
Appellate Court or with the analysis of the 
authorities there contained. 

The Appellate Court, it is true, felt it- 
self constrained by the terms of the deed 
of 1888 to arrive at a conclusion adverse to 
the case of the Appellant; but upon the 
main points in argument, both as to the 
contention that the household god was 
mere property, and as to Jadulal’^s right 
being absolute therein, this appeal was 
argued before the Board by the Counsel 
for the Bespondents here on the footing 
that if the Appellate Court’s decree de- 
pended on the reasons given, it could not 
be defended. The Board is, on the con- 
trary, of the opinion that, upon the two 
points they discussed, the reasoning and 
view of the High Court are sound. 

Their Lordships would only add, on 
the subject of property, that the argument 
is said to be supported by the judgment of 
Banerjee, J., in Khetter Chunder Ohose 
V. Hart Das Bundopadhya (2). In that 
case the facts were that the household idol 
was made over to relatives, owing to the 
family, whose idd it- was, Mng unabk to 
cany on the wmahip <m account cl the 
pahoil^' pf profito of . the endowed lands, 

- ‘ mLIi;&nOBi.S67(U90!)k ' 


and it was held that the tranner was jnsb* 
fied in the interests of the idol. It vras a 
proper . and a pious act. The Shebait, 
being ch urged fundamentally with the duty 
of seeing to the worship being carried oft. 
and, having the concurrence of the entire 
family .to the transaction, did have power 
to carry through the. transaction “ for the 
purpose of performing its' worship ri^* 
larly through generation to generation,” 
The members of . the family were thereby 
deprived of no right of worship. The ip- 
terests of worshippers and idol were con- 
ser\'ed. Their Lordships do rmt think 
that Such cases form any ground for .the 
proposition that Hindu family idols' are 
property in the crude sense 'maintained, 
or that their destruction, degradation or 
injury are 'within the power of . their cus- 
todian for the time being. Such ideas ap- 
pear to be in violation of the sanctity 
attached to the idol, whose legal entity 
and rights as such the law of India has 
long recognised. 

The argument as to property being thus 
displaced, their Lordships have now to 
consider the position of Jadulal, the grant- 
or of the deed of 1888. 

Was he Shebait of this idol in the 
narrower sense as the Appellant contends 
or did he succeed by virtue of Mutty Lai’s 
Will to the rights and privileges possessed 
by the testator? In the deed of 1888, 
Ja'dulal declares as follows : — “ Whereas 
the said Babu Mutty Lai Mullick, the 
father of the said Jadulal Mullick, estab- 
lished and consecrated the Thakur oalled 
Badha Shaimsundetji.” .As has been 
^en, during his life Mutty Lai Mullick 
had de facto performed piously and regu- 
larly all the duties which the law would 
chaige u^n the custodians of the idol. 
It stands without question that Jadulal 
himself was fully perfonuing similar 
duties and fubetitas. As was 'said by 

5 
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liord Hpbhoase in Gossammee Sree Gres- 
dharreejee v. RumarUolljee Gossammee (8), 

According to Hindu law, when the worship of a 
Thakur has been founded the Shebaitphip is held to be 
invested In the heirs of the founder, in default of 
e^denoe that he hss disposed of it otherwise, or there 
has been some usage, course of dealing, or some 
oi'cumstanoes to show a different mode of devolution.*’ 

A nmilar principle appears also to have 
been implied in the judgments of Jagan- 
noth Prasad Gupta v. Bunjit Singh (4), 
Sheoratan Kunvaari v. Bam Pargash (5) 
and Musammat Jai Bansi Kunwar v. 
Ohattar Dhari Singh (6). 

To apply this law to the present case, 
rladulal was the sole heir of his father 
and, by the general law of India, he thus 
stood vested with the right of custody of, 
and management of the trust for, the 
family idol which his father had conse- 
crated and set up. So far as the legal 
status and rights of Jadulal as grantor of 
the deed of 1888, the deed proceeds to 
narrate : — 

** Whereas the said Jadubil Miillick is now ilottiroiis 
of dedicating the said premises to the said Thakur 
in the manner hereinafter expressed.” 

This is perfectly correct language in ac- 
knowledgment of the fact that the Thakur 
existed and was the capable recipient in 
law of the property dedicated to it. The 
deed then proceeds to declare that certain 
premises, described in the schedule, 

** shftll be for ever held hj the said Jadulal Mullick 
bis heirs executors administrators and ropresentarives 
to and for the use of the said Thakur Badha Sham- 
snnderji to the intent that the said Thakur may be 
located and worshipped in the said promises and to 
and for no other use or intent whatsoever Provided 
always that if at any time hereafter it shall appear 
expedient to the said Jadulal Mullick his heirs oxe- 
entors administrators or representatives ao to do it 
shall be lawful for him or them vp'in his or the'f 
providing and dedicating for the l«»catiou and worship 

^ L. B. Id 1. A. 137, Y44 : S. c. T. L. B» 17 
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(6> 1. L. B. 18 AU. 227 fl896). 

. 6 tefng. L, E. 181 (1870). 


Ettmab Minucjos. 

of the said Thakur another snltable Thakur Bari of 
the same or greater value than the premises herel^ 
dedicated to revoke the trusts hereinbefore contained 
and it is hereby declared that unless and until another 
Thakur Bari is provided and dedioated as aforesaid 
the said Thakur shall not on any aooonnt be removed 
from the said premises and in the event of another 
Thaknr Bari being provided and dedioated as aforesaid 
the said Thaknr shall be located therein but shaU not 
aimilarly bo removed therefrom on any aooonnt what* 
soever.” 

This passage has been quoted in full M 
as to make clear the three propositions 
which seem to follow, namely. First, the 
recognition as mentioned of the idol as 
the dedicatee : Second, the conveyance in 
no respect whatever appears to be a con- 
veyance of the idol, but is a conveyance 
of the premises described in the schedule 
to and for the use of the idol and for no 
other use ; Third, this use is not to be in- 
terfered with by Jadulal’s heirs, executors, 
administrator or representatives except 
upon providing for the dedicatee another 
Thakurbari of the same or a larger value. 
When that is done Jadulal’s heirs, etc., 
could • revoke the trusts of the premises 
aiTecting the present nuja dalan, and 
unless and until that is done the idol is not 
to be removed therefrom. 

It is this last proposition which raises 
the real difficulty in the case and their 
liordsbips express no surprise that the 
High Court should have felt it. Upon a 
full consideration their Lordships have 
come to the conclusion that this was not 
a dedication, in any sense of the word, 
of the idol as property, nor of the idol at 
all. It was a dedication of real estate in 
trust for the idol, recognised as a legal en- 
tity, to which such dedication might be 
made. 

The true view of this is that the Will 
of the id(d in regard to location mnst be 
respected. If, in the course of a proper 
and unassailable administration of the 
wmrship of tiie idol by the Shebait, it be 



Voc* 


THS OXLOtJTTA WEEKLY E0TE8. 


85 


pBAUATHA Nath Muluos v . Pbadtdmna Eoiiaii MnuAcnc. 


thought that a funily idol should change 
its Ideation the Will of the idol itself, ex* 
piessed through his guardian, must be 
given effect to. This is in accordance 
with .what would appear to be the sound 
principle of the position and it is further 
in accord with the authority on the sub- 
ject. In the case already referred to so 
far did the decision go that it was express- 
ly said by Jjord Hobhouse in Ootsammee 
Sree Greedharreejee v. RumanloUjee 
Gossammee (3), *' The Thakur Dowjee. 
or those who speak for him on earth, need 
not take advantage of this gift.” 

A fortiori it is open to an idol acting 
through his guardian the Shebait to con- 
duct its worship in its own way at its own 
{dace always on the assumption that the 
acts of the Shebait expressing its will are 
not inconsistent with the reverent and 
proper conduct of its worship by those 
members of the family who render servi^ 
and pay homage to it. 

A question was raised whether the right 
of worship of an idol can be made ^e 
subject of partition. Their Lordships 
have already referred to this point when 
dealing with the arbitration proceedings. 

In 14 Bengal L. B., page 166, the point 
arose especially in the case of Mitta Kunth 
Audhicarry v. Neerunjun Audhicarry (7). 
The head-note is as follows : — 

** The reasons for which one of seyeral joint owners 
s entitled to a partition of the joint property, apply 
also to the oase of a joint right of performing the 
worship of an idol. The joint owners of such a right 
are entitled to perform their worship by turns." 

And, in Sir Bichard Couch’s judgment, 
the following rule of law is referred to : — 

"The mit !• foiinded upon the right of the Fleintiff, 
as prcqperty, to a partition. No doubt the Plaintiff is 
entitled to thatf and the decree of the First Court 
^ras right In awarding it. But th%t decree has not 
made provision for the turn that each of the three 

00 L. E. 16 1. A. 187s e. 0. 1. L. B. 17 Cal. 

8 (1880). 

(7)UBeiig.Ii.B.166 (1874). 


persons, the Plaintiff and the two defendants, should 
h‘»ve, and does not state whether the Plaintiff is to 
have his turn first, or second, or third. We must 
therefore direct the Extra Aseistunt Commissioner to 
determine by lot in what order the Plaintiff end the 
two Defendants shall exercise the righc to womhip 
the idol. And having determined that, he should 
insert in his decree, so that it will be settled in what 
order they are to exercise the right of worship." 

The sole objection made in these pro- 
ceedings to the removal by one of the 
Shebaits during his pala or turn of w<Hr- 
ship to his residence is founded upon the 
deed of 1888 already analysed. In para. 
18 of the defence ” this Defendant ad- 
mits that the Plaintiff’s turn of worship 
commenced on and from .... the 14th 
April 1917. On the 2nd April 1917, this 
Defendant, who had attained majority on 
or about 20th November 1914, .... ob- 
jected.” In the evidence of the first Bes- 
pondent, he deposed as follows : — 

** Babu Bhu endra Nath Basa divided the turn of 
worship of 6 Thakurs, and each of us have one year 
• • • my only objection is based on the deed of 
dedications apart from the deed there would be ob* 
jection to the removal because the Thakur has its own 
house where arrangements are made for sheba. I 
have said that uiy only objection is on the deed of 
dedication." 

While, however, this is the only objec- 
tion actually made by the objecting De- 
fendant, it has to be pointed out that the 
idol is not otherwise represented in the 
proceedings, though the result might con- 
ceivably vitally affect its interests. In 
that sense the contest has related to the 
establishment of individual rights as 
between contesting Shebaits. The in- 
terests of the female members of the 
family, especially in view of the fact that 
they are excluded from the managership 
of the idols, might need special protection. 
They are entitled to participate in tlie 
worship established by Mutty Lai MullicK^ 
without obstruction or inconvenience. 

Their Lordships are accordingly of 
opinbn that it would be in the interests of 



UVeK'^SX,’ 


3« the OiiLCUTTA WEEKLY NOTES. 

t*BAHATHA NAtH MtJLUOS V. PRAlNnniKA EuMAE MulU^O^. 


all eonoemed that the idol should appeax 
by a disinterested next friend appointed 
by the Court. The female members of 
the family should also be joined, and a 
scheme should be framed, for the regula* 
tion of the worship of the idols. 

Their Lordships will therefore humbly 
advise His Majesty that thj case should 
be remitted to the High Court to be dealt 
with in accordance with this report. It 
will be necessary in these circumstances 
to set aside the decrees of both the Courts 
below. The parties most bear their own 
costs in the Courts of India and before 
this Board; any costs paid under either 
of the decrees of the Courts below will be 
repaid. 

Solicitors : Messrs, Sandersons d Orr, 
Diffnafni for the Appellant. 

Solicitors ; Messrs. J. G, Edwards d Co, 
for the Bespondents. 

G. D, M. 
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. Appcas niox Oriqinal Dbobbis 
Nos. 122 AMD 123 or 1922. 

' B A SANTA Eouau Pal 
and anr., Detendanis 
Nos. 4 and 5, 
Appellants, 

V. 

Hariroba Nath 
Mdkhopadhta and 
ors., Plaintifis, 
Bespondents. 

PMic Dmcmds Beeovsiy Act (III, B O, cf 
161$), fc $7^Qucni«nt relating to irragtikariHei 
in execution of certificate, mue* be determined bg 
eertifieote t^fieer ~ Bar to suit in deil Court-^Main- 
tainM^ of euU on the ground of JrandSec. 
$6 (bb, eeepe and ^eet of. 

AftsT an auction sale held in execution 
of a eerUficate under the PuUie Demands 
Recovery Aet,.the certifieaie-dehtqrs- first 
ne$dg,)i^fiffflication- ■ to .the. certificate 


officer far setUnq aside t^ sate and tken 
brought a suit for a declaration that thesale. 
was toid as being obtained by fraud and 
also OH the ground of irregularities in reta- 
tion to the execution proceedings. It was 
found that the Plaintiffs failed to substan- 
tiate the allegation of fraud: ' 

Held — That the allegation of fraud, 
being negatived the Plaintiffs' S^ failed 
under the provi^ons. of the Public De- 
mands Recovery Act. 

It is not open to a certificate-^btor io 
evade the provisions of secs. 36 and 37 of 
the Public Demands Recovery Act by 
making a fictitious allegaUon of fraud. 

Under sec. 37 of the Act any question 
relating to the confirmation or setting 
aside of a sale held in execution of a certi- 
ficate granted under the Act and arising 
between the certificate-holder and the certi- 
ficate-debtors or their representatives shall 
be determined not by suit but by order of 
the certificate officer before whom such 
question arises or of such other cerUficate 
officer as he may determine. 

The procedure laid down by see, 37 
must be adopted notwithstanding that, the 
purchasers under the auction sale may be 
impleaded as being interested in the result. 

Pbosakra Ecmab SARXAIi V, Eaudas 
S^isvAL (1) applied. 

These were appeals agunst the decrees 
of Babn Jagadish Cliandra Sw, Submdi- 
nate Judge of Zillah Jessmre, ^ted the 
16th of January 1922. 

The facts of the case will appear frmn 
the judgment. . 

Dr. D. N. Hitter and Bahu Nwain 
Chunder Kar for the AppeUants. 

Mr, N. K. Bttsu, Bobus PrefuBu (EtUfik' 
der Chuherbutty and SUrendfu #ath 
Guha and Mr. Nuruddirt Ahmed for &e 
Bespondents; 

(0 i.ii.li.ietw.6Ba(X8(iiDk 


WAUIStBT, J. 

Paw, j. 

1925, 

28, January. 
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• The Judgment of the Coubt was as ed and tliat the Plaintiff has sustained 
follows : — substantial injury by reason of the irre- 

No. 122 of 1922. gularity : provided that no such suit shall 

Page, J. — ^The Plaintiffs, who are the Be- be entertained if the certificate-debtor has 
spondents in this appeal, in the suit out of made appearance in the certificate pro- 
whioh the appeal arises claimed a decla- ceeding or has applied to the certificate 
ration that a sale by auction pursuant to officer under sec. 22 or sec. 23 to set aside 
a cei;tificate granted under the Public De- the sale." The answer of the Bespon- 
mands Becovery Act, III (B. C.) of 1913, dents is that their complaint was not 
was void as being obtained by fraud and merely that the notice required by sec. 7 
also on the ground of certain irregularities had uot been served but that there were 
in relation to the execution proceedings, other material irregularities in the execu- 
The suit was decreed and the 4th and 6th tion proceedings and that, therefore, sec. 
Defendants prefer this appeal and contend 36 would not render their suit incom- 
that the suit was incompetent and was not petent. The Appellants further contend 
maintainable having regard to the provi- that the irregularities complained of were 
sinns <rf sec. 37 of the Public Demands irregularities which involved the decision 
liecovery Act. At the auction sale, the of questions between the certificate-holder 
property in question was purchased by the and the certificate-debtors or tlieir repre- 
second Defendant who subsequently as- seutatives relating to the confirmation or 
signed his interest therein for value to the setting aside by an order of the Court 
4th and 5th Defendants. under the Public Demands Becovery Act 

Now, certain irregularities which were of a sale held in execution in such certi- 
material and, therefore, would have justi- ficate and that, pursuant to sec. 87 of the 
fied an application to the certificate officer Act, the suit was not maintainable be- 
to set aside the sale were canvassed before cause that section provides that " any 
us, the two main irregularities being that such question shall be determined not by 
no notice was served upon the certificate- suit but by order of the certificate officer 
debtors as provided by sec. 7 of the Act before whom such question arises or of 
and that no sale-proclamation was pub- such other certificate officer as he may 
lished. Originally, an application was determine.” Now, it is, in my opinion, 
made, on behalf of the Plaintiffs inter alia clear that the questions which arose with 
to set aside the sale under sec. 23 and the respect to the irregular process of execu- 
Appellants contend that the suit was in- tion were questions which arose between 
competent by reason of the provisions of the certificate-holder, that is, the Secre- 
sec. 86 (b) of the Act which provides that taty of State, and the certificate-debtors, 
■ 'notwithstanoling anything hereinbefore because, if the questions in issue were 
contained, a sale of immoveable property determined in a manner favourable to the 
in execution of. a certificate shall not be certificate-debtors (who are the Bespon- 
held to be void on the ground that the dents in this appeal), the effect would be 
notioe required by sec. 7 has not been that the execution levied pursuant to the 
served ; but a suit may be brought in the certificate on behalf of t^ Secretary of 
Civil Court to .recover possessbn of such State would be rendered nugatory. It is 
(opperfy or to set aside such sale <m the set^d law tiiat, whm a question arises 
ground'that such notice has not been servf between tiie certificate-holder and .the 
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certificate-debtors or their representatives, 
the procedure laid down by see. 87 must 
be adopted, notwithstanding that the pur- 
chasers under the auction sale may be im- 
pleaded as being interested parties in the 
suit. See Prosanna Kumar Sanyal v. 
Kalidaa Sanyal (1). But that case is an 
authority for another proposition, ntunely, 
that it was the policy of the legislature in 
enacting the Public Demands Becovery 
Act to provide that such questions as 
would arise in the course of execution pro- 
ceedings should be settled in the manner 
provided by sec. 37. Lord Macnaghten 
in delivering the judgment of the Board 
in the case to which 1 have referred ob- 
served as follows : — " It is of the utmost 
importance that all objections to execu- 
tion sales should be disposed of as cheaply 
and as speedily as possible. Their Lord- 
ships are glad to find that the Courts in 
India have not placed any narrow cons- 
truction on the language of sec. 244 and 
that when a question has arisen as to the 
execution, discharge or satisfaction of a 
decree between the parties to the suit in 
which the decree was passed, the fact that 
the purchaser who is no party to the suit 
is interested in the result has never been 
held a bar to the application of the sec- 
tion.” In my opinion, those observa- 
tions are apposite in a consideration of tbe 
provisions of eec. 37 of the Public De- 
mands Becovery Act : and, in relation to 
any question which comes within the 
ambit of '^hat section, recourse must be 
bad to the procedure therein specked. 
I, therefore, think that, if the present suit 
was a suit based merely on the irre- 
gularities in tbe execution proceedings to 
which our attention has been adverted, it 
tras not maintainable. .4 fortiori it was 
not paaintainable when, in point offact, an 
^plicati^ in that behalf had been made 
Ift flilf «U. <88 OBBS). 


to the certificate officer pursuant to t^ 
Act and in this suit it was sought' to cm- 
vass anew the same question. 

The Bespondents, however, take one 
further point in opposition to the objefs- 
tiou raised by the Appellants to the main- 
tainability of the suit. The learned Ad- 
vocate on behalf of the Plaintiffs has., 
strenuously urged that sec. 37 in any 
event has no application, because in the 
suit it was sought to set aside the sale and 
to recover possessiou of the premises, the 
subject-matter thereof, on the ground that 
the execution proceediugs were brought 
about by the fraud of the Defendant : and 
he argues that the terms of the first para- 
graph of that section are to take effctet sub- 
ject to the proviso that ” a suit may be 
biought in a CiA'il Court in respect of any 
such question upon the ground of fraud.” 
Now, it is abundantly clear from a peru- 
sal of the record in this case that the main 
contest in tbe trial Court ranged on the 
question as to whether the sale had been 
brought about through the fraud of the 
Defendants. Evidence was led for the 
purpose of proving that tbe Plaintiffs' 
Gomastha Najimuddin, the auction-pur- 
chaser, (the Defendant No. 2) and 
Krishna Behari Bay, a co-sharer with the 
Plaintiffs in the property in question, had 
combined to defraud the Plaintiffs of a 
valuable property by so acting in the 
matter of the execution proceedings that 
the sale should take place without the 
Plaintiffs having knowledge of, .or, being 
privy to, such proceedings. My learned 
brother and I invited the Advocate fmr the 
Bespondents to draw our attention to the 
evidence in support of this charge of fraud; 
but the evidence to which he refened as, 
in my opinion, was wholly inadequate to 
found a (^arge of fraud. With respect to 
tbe allegation of fraud, the learned trial 
Judge hat arrived at a dear finding a4* 
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disturbing that finding that I find myself, 
after a perusal of the evidence, in full ac- 
cord with it. The matter, therefore, 
stands thus : The Plaintiffs, after taking 
steps to have the sale set aside by making 
application to the certificate officer pur- 
suant to the provisions of the Act, seek in 
this suit to re-open the same questions 
and, in addition, have added a claim to 
the same relief upon an allegation of 
frand which proves to be groundless. If 
it were open to a certificate-debtor to 
adopt such a procedure, the provisions of 
secs. 36 and 87 would to a large extent 
become nugatory ; for, a certificate-debtor, 
if minded to evade the provisions of the 
37th section, could always bring a suit by 
making a fictitious allegation of fraud in 
respect of matters which under the sec- 
tion and in the absence of fraud, must be 
determined by means of the procedure 
therein specified. In my opinion, in the 
circumstances obtaining in this case, the 
allegation of fraud having been negatived, 
there is no other alternative but to hold 
under the terms of the Act that the Plain- 
tiffs should fail in their suit unless they 
satisfy the Court that they are entitled ‘<0 
a decree based upon some ground other 
than those to which sec. 87 is made ap- 
plicable. To my mind, the Plaintiffs have 
wholly failed to make out their claim on 
any such ground, and this suit must be 
held to be not maintainable. The decree 
passed therein must, therefo^, be set 
aside and the suit dismissed with costs 
both here and below. The transferee 
Defendants Nos. 4 and 5 and the Secre- 
tary of State for India are entitled to sepa- 
rate sets of costs in both the Courts, 

WALM«caz, J.— I agree. 

No. 128 of 1922. 

The' jniigment that has ]ost .been deli- 
v^ m appeal No. 122 will apply equally 


creed and the Plaintiffs' suit dismissed 
with separate sets of costs to the transferee 
Defendants Nos. 4 and 5 and the Secretary 
of State for India in Council. 

S. C. M. 

fClVlL APPBLLATB JUBISOICTION.] 

APrrAl B TBOH Apfeuatb Decbbks 
Nos. I 'i62 AND 1263 or 1923. 

' OouR Cbandra Pas, 
Grtaves, J. Defendant No. 1, 

B. B. Gmsp, J. Appel ant, 

1925, «. 

10, June. SoBASBiNi Dasi, 

. Plaintiff, Respondent. 

Hindu lav>~Oift to two ptrtonM— Interut of 
donee$, whether joint— Survivorehip— Joint tenancy 
or tenancy in common— Death of Defendant during 
pendency of proceedingt— Decree paned without the 
legal reyreemitativee being brought^on the record - 
Effect of ench decree. 

In a suit by a member of a Hindu family 
.for recovery of possession of two jamas a 
compromise was arrived at and it was 
stipulated in the solenama that the De- 
fendant would possess the properties 
during her life-time and after her death 
her two granddaughters would get them. 
Subsequently rent suits were brought by 
the landlord against the Defendant in the 
aforesaid suit and after her death which 
took place when the suits were pending 
decrees were passed without bringing her 
legal representatives on the record. In 
execution of these decrees the properties 
were sold and purchased by a stranger who 
took possession through Court. One of 
the granddaughters then died and after 
her death the other granddaughter brought 
a suit for possession of the entire pro- 
perties; 

' Held — That the rent 'decrees were void 
and infruotuous as halting been passed 
against a dead person but the Pkdntiff was 
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entitled to recover possession of eight annas 
share only of the properties inMtnueh as 
the two sisters took not as joint tenants 
but as tenants in common. 

The principle of joint tenancy is an- 
known to Hindu law except in the case of 
coparcenary between the members of an 
undivided Mitakshara family. 

These were appeals against tlie decrees 
of R. F. Lodge, Ksq.. District Judge of 
Zillah Murshidabad, dated the 15th of 
Decendter 1922, nuid-.tving the decrees of 
Bahu llabindra Kumar Bosu, Munsif, 
Additional Court at Jangipur, dated the 
27th of September 1921. 

The facts of the case will ajipear from 

the judgment. 

Babu Vrukramdas Chakravarti for the 
Appellant. 

3fr. Mahendra Nath Roy (Advocate) 
(with Babu Satindra Nath Mukerjce) for 
the Respondent. 

The JlTDOMENT OP THB CoUBT WOa 
follows 

B. B. Chose, J.— These two appeals 
are against the judgment and decrees of 
the District Judge of Mnrshidabad modi- 
fying those of the Munsif of Jangipur. 
There were two suits for declaration of 
title and . khas possessfon of two jamas. 
The lands originally belonged to Gagan 
Chandra Majhi and TJday Chandra Majhi 
and were mortgaged by them to on* 
Keshab Choudhury. 

Eeshab Choudhury died sometime in 
1889 and left a widow, a grandson and two 
granddaughters by his predeceased son. 
The widow waa named Rukmini. The 
grandson Asutpsh died, in the year 1899 
leafing a widow Bajabala. ' 

The two .granddaughterB of KesHah 
'weie named ^uhaahini ’and i^ndubashini, 
i^^ feardiaB of 'KetdiAb’a grwd<- 
led thi meiii^gaiia' aBld 


purchased the mortgaged property in exe- 
cution of the mortgage decree on the Idth 
June 1892. Thereafter, Bajabala brought 
a suit against her for possess'on of the pro- 
perties left by her husband Asutosfa. 
This suit was compromised by a solenama, 
dated the 22nd January 1902. Under 
that solenama it was stipulated that cer- 
tain properties, including the properties 
in KU't. would l)e possessed by Bujcmini 
during her life-time and after her death 
her grandd'.uightera Siibashini and Bindu- 
bashini would got thorn and they being en- 
titled to them would possess them (Satra- 
bati and Dakhal Karini). Then in 1914 
-and 1915 , two rent suits were brought b;^ 
the landlord against Rukmini with regard 
to the lands in dispute. 

Rukmini died on the 14th January 1915 
and decrees in the rent suits were passed 
after her death without bringing on the 
record the legal representatives of Ruk- 
mini. The rent decrees were then put 
into execution and the Defendant purchas- 
ed the properties and took possession 
through Court in August 1917. Bindu- 
basini died sometime in 1920. The pre- 
sent suits were brought by Subashini 
alone for possession of the entire lands in 
dispute. The Munsif passed a decree m 
favour of Bubashini with regard to. eight 
annas share on the ground that the rent 
decrees in execution of which the Defen- 
dant No. 1 had purchased the property 
were void and infructuons as having besh 
passed against a dead person. After the 
death of Rukmini, Subashini and 'Binda- 
bashini were entitled to eight annas dhare 
each of the properties in dispute and as the 
heirs of Bindubashini did not bring wy 
suit/ Plaints was only entHl^ to ai .iftii- 
(uree for j<^t posse^bn of dght aitoas 
share of the lands in each ' cd- the "^ts. 
There were i^peals by both pwtiBs jigaiBBi 
the lisccet.ei '^e Muhilf! - ^ 
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Held ihst b]r terms of sole- 
namo, ths plaint lands went to Eokmini 
and after her death to her two jprand- 
daiighters for their lives and he further 
held that after the death of Bukmini her 
two granddaughters Subaihini and Bindu- 
bsshuii succeeded to the properties in dis- 
pute as jotet tenants, and that after the 
death of Bindubashini, Subashini was eu- 
ititled to the whole of the lands as the sur- 
vivor of the two joint tenants. In that 
view, he passed a decree for the entire 
lands iO'faVour Cf the Plaintiff. ' The De- 
fendant No. 1 appeals, and the ground 
laited on his behalf is tbat the learned 
Dudge was wrong in holding that Sub.iHhini 
and Bindubashini took as joint tenants. 
It ought to have been held that they were 
tenants in common. It was further con- 
tended that the two sisters were entitled 
to absolute interest in the properties and 
not only for their lives. It is not dis- 
puted before us tbat Subashini is nut the 
legal heir of Bindubashini and the decree 
of the learned Judge can only be supported 
if his decision that the two sisters took us 
joint tenants and not as tenants in com- 
mon is correct. There is nothing in the 
tolenama which would show that the two 
ladies were to take as joint tenants. .As 
was observed by the Privy Council in the 
case of Jogestcar Narain Deo v. Ram Ohan- 
dra DuU (1). “ The principle of joint 

tenancy appears to be unknown to Hindu 
law, except in the ease of co-parcenary be- 
tween the Ambers of an undivided 
family.” The District Judge, therefore, 
was in error in holding that the two sisters 
took as joint tenants. The contention on 
behalf of the Appellant that the ladies took 
an absolute interest was not persisted in, 
but it was arjonied that even if they took as 
life-tmants the share which belonged to 
^ •d^ tb a.isi.AiSTi f. 0 . 1. L B. as cu. 


Bindubashini would reveti to the irue 
owner; and in this case it would be Baja- 
bala. The mere fact that Bajabala’s re- 
presmitatives do not dispute thp inte^re- 
tation -of the sotenama could not confer 
any right on the Plaintiff to eject the De- 
fendant from the entire land. The Defen- 
dant is entitled in a suit for ejectment to 
plead the title of a third party and to show 
that the Plaintiff is not entitled to the 
whole of the interest she claims. The 
Plaintiff’s share is only eight annas. 

It must, therefore, be held that the 
Plaintiff is entitled to recover possession of 
eight annas share only in the lands in dis- 
pute. The judgment and decree of the 
District .Judge must, therefore, be set 
aside and those of the Munsif restored 
with costs in both appeals in this Court and 
in the lower Appellate Court. 

Cl REAVES, J. — ^I agree, 

S. C. M. 


. [CtViL APPELLATE JURISDICTION.] 
Appeal prom Appellate Ordar 
No. 1 18 UP 192.t. 


Ka>eh Biswas, 
Defendant, Appellant, 

V. ' 

Bahaduk Khan and 
ors., Plaintiffs, 


Pearson, J. 

Grauam, j. 

1924, 

Heard, iO and 

21, May. 

Judgment, 

2, June. 

Civil Pneedure Code (A<d, V of 1908), tee JT', 
Or 41, r. 88, Or. J^S (1) (n) Leeree at dramt up 
aUeged to indvde more land than claimed in t^ 
tuit— Matter, if for exeenting Court or for fireih 
enit— Remand otder- Appeal, 


The Appellartt sued the Respondents for 
recovery of possession of 6 highas of land 
alleged. to be within specified boundaries 
and got an ex psxte decree. In a tuit by 
(he latter against the former to set aside 
the decree on the grounds, firM, that the 
decree had been obtained by' -fraud, and 

6 
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secondly, that it was beyond the CouH’s 
jurisdiction in that it gave the Plaintiffs in 
that suit more land than he had claimed, 
the trial Oourt held that no fraud had been 
made out and that there teas no substance 
in the other objection. On appeal, the 
Appellate Court without displacing the 
finding of the triad Court on the question 
of fraud remanded the suit for tried on the 
merits, being of opinion that the decree 
made in the previous suit was in excess of 
the Court’s jurisdiction, having included 
land outside the subject-matter of the 
claim : 

Held, on further appeal to the High 
Court — That an appeal lay to the High 
Court as the order though irregular was in 
form and substance one made under Or. 
41, r. as of the Civil Procedure Code. 

Basum.\ti Debi V. Tarit Basini Dasi 
(1) and I^ASANNA Chandra Chvtto- 
PADHTA V. Baidya Nath Mtstry (2) fol- 
lowed. 

That the Court in the previous suit had 
territorial jurisdiction over the land in 
suit, and if the area specified in the decree 
in that suit which in terms gave them the 5 
bighas claimed included any land which 
'did not form the subject of the suit, that 
was a matter for determination under sec. 
'47 of the Code and not by a suit. 

This was an appeal preferred on 
the 26th February 1923, against the order 
of K. N. Chowdhury, Esq., Additional 
District Judge of Zillah Khulna, dated the 
1st of December 1922, reversing the order 
of Babu Jogendra Kumar Dey, Munsif, 
Additional Court at that place, dated the 
20th of June 1921. 

Tl^. Appellant Kayem Biswas had oh- 
taiiiw an ex parte decree against the Bes- 
]^e|p|eiits Bahadur Khan and others in 

a) tl 0. L. S . 8B4 (IMS), 


1916 for recovery of possession of lands on 
establishment of his title. The latter 
then brought the present action for setting 
aside the said eai parte decree of 1916 as 
fraudulent and without jurisdiction. The 
trial Court, holding that no fraud had been 
established and that there was no Bnb<- 
stance in the objection as to jurisdiction, 
dismissed the suit. The Appellate Court 
without displacing the finding of the trial 
Court on the question of fraud, was of 
opinion that the decision of the Court in 
the previous suit was without jurisdiction, 
because it included land in excess of what 
was claimed in the plaint and set aside 
the decree and remanded the case for 
fresh trial. Against this order Kayem 
Biswas preferred the present appeal. 

A preliminary objection was raised that 
no appeal lay as the order of remand was 
not under Or. 41, r. 23. The questions 
on the merits raised were, (1) wiiether the 
decree in the former suit, which is sought 
to be set aside in the present suit, having 
comprised land in excess of that which 
formed the subject-matter of the said for- 
mer suit can be impugned by a fresh suit, 
or its validity could be determined only 
by an execution Court in an execution 
proceeding under sec. 47, Civil Procedure 
Code; and (2) whether in the absence of 
any finding of the lower Appellate Court 
08 to fraud the trial Court having found no 
fraud the suit was competent. 

Dr. Jadunath KanjUrd for the Appellant. 

Babus Surendra Chandra Sen and 
Hemendra Chandra Sen for the Bespem- 
dents. 

The Jttdouent of the Court was as 
follows : — 

This appeal is against the judgment and 
decree of the Additional District Judge of 
Khulna reversing a decision of the Mnnaif 
of the Additional Court at Khulna and n* 
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the osse for fresh decision in 
acbordance with certain instmctions given 
in the judgment of the lower Appellate 
Court. 

The Defendant No. 1 Eayem Biswas, 
now Appellant, brought a suit in the year 
1916 against the PUdutiffs-Bespondents 
for recovery of possession of certain lands 
on establishment of title, and obtained an 
es! parte decree. The Plaintiffs then filed 
the (aresent suit to set aside the said de- 
cree as fraudulent and without jurisdiction, 
and for confirmation of their title to the 
land, and for other consequential reliefs. 

A number of issues were framed upon 
the pleadings, one of which No. 8 was in 
the following terms : — 

“ Is the decree in Title Suit No, 343 of 
1916 fraudulent and without jurisdiction 
as alleged? Is it liable to be set aside? *’ 

The Munsif found upon this issue that 
no fraud had been established and that 
there was no substance in the objection as 
to jurisdiction. He accordingly in view 
of bis findings on this issue and on issues 
Nos. 9 and 11 dismissed the suit. 

On appeal the learned Additionsd Dis- 
trict Judge without going into the question 
of fraud, or coming to any finding there- 
on, held that the decree was without juris- 
diction inasmuch as the claim was for 6 
bighas odd, whereas the decree was for 12 
bighas 16 cottas. He therefore set aside 
the decree and remanded the case for 
fresh decision in the manner indicated 
above. The Defendants thereon filed this 
second appeal. 

A preliminary objection has been taken 
on behalf of the Bespondents to the hear- 
ing of the appeal, the urgument being 
that there are (mly two provisions in the 
Code of Civil Procedure, relating to re- 
mand, 9k., rr. 28 and 26 of Or. 41, and 
lhat* aa the present case does not omne 
either, no anieal lies. . It is .<4ear 


that the order was not made under Or. 41, 
r. 26. It is urged, however, on behalf of 
the Appellant that in form and substance 
the order, though it may have been irre- 
gular, must be held to have been made 
under r. 23 of Or. 41, and that, that being 
so, an appeal lies. This view is supported 
by authority, see Basumati Dehi v. Tarit 
Basini Dost (1) and Prasanna Chandra 
Ghattopadhya v. Baidya Nath Mistry (2) 
and we think following those decisions 
that we must hold that the appeal is com- 
petent. 

On the merits two points have been 
urged before us on behalf of the Appel- 
lants. Firstly, it is argued that having 
regard to the findings of the lower Appel- 
late Court and the admitted facts in the 
Court of first instance the question which 
arises being, as to whether the decree in 
the former suit comprises excess land 
which did not form the subject-matter of 
the suit, is a question which can only be 
gone into by the execution Court under 
sec. 47 of the Code of Civil Procedure and 
a fresh suit did not lie. Secondly, it was 
contended that, inasmuch as the Plaintiffs 
sought to set aside the former decree on 
the ground of fraud, they could only suc- 
ceed on proving fraud, and in the absence 
of such finding the merits of the case could 
not be gone into in the second suit. 

In regard to the first point objection is 
taken on behalf of the Bespondents that 
this question was not raised in the Court 
of Appeal below, and that it ought there- 
fore not to be allowed to be argued here 
for the first time. We think, however, 
that we are bound to take notice of the 
argument. It appears to us too to be 
well-founded. Sec. 47, Civil Procedure 
Code, lays down that all questions arising 
between the parties to the suit in which 

(1) 81 0. L. i. 864 (1918). 

Oij 81 0. Ji. J. 800 (19801. 
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the decree was passed, on their represen- 
tatives, and relating; to the execution, dis- 
cha^e or satisfaction of the decree, shall 
be determined by the Court executing the 
decree and not by a separate suit. 

The main object underlying this section 
is to prevent multiplicity of suits and to 
secure that all matters, which can be de- 
cided in the suit, shall be so decided. The 
question which then arises is whether the 
matter arising in this particular instance 
was one which ought to be determined by 
the executing Court and not by separate 
suit. Now the kernel of the matter ac- 
cording to the lower Appellate Court was 
that the decree was for laud in excess of 
that which formed the subject of the suit, 
and that it included land which ought not to 
have been included. It seems to us that 
these are matters for determination by the 
Court executing the decree, and that 
looked at from that point of view the sub- 
sequent suit was bad. 

Coming to the second point it is to be 
observed that the main contention in the 
present suit was that the decree had been 
obtained by fraud. The trial Court came 
to a definite finding that fraud bad not 
been estabUshed. That finding has not 
been displaced in the judgment of the 
lower Appellate Court; Indeed the learn- 
ed Judge has not gone into the question 
Of fraud at all. The finding of the first 
Court upon this point must therefore 
stand, and in the absence of any such find- 
ing in the Court of Appeal below we do 
not think it was open to the learned Judge 
to go into the merits of the case. The 
learned Judge without entering into the 
question of fraud held that the decree had 
bete passed without jurisdiction and upon 
this ground held that it should be treated 
as^ a nulhty and set it aside. We do not 
how' ^-lie decree can be regarded as 
without jurisdiction. 


[VoL< Ekk. 


The word jurisdiction may be' used in two 
senses, viz., in the sense of jurisdiction 
over the subject-matter of the litigation, 
or in the sense of power to make the 
order. Jurisdiction certainly does not fail 
here in the former sense, as the Court 
clearly had territorial jurisdiction over the 
land in suit, nor has this apparently ever 
been disputed. It seems to follow there- 
fore that jurisdiction must have been held 
by the learned Judge to be defective in the 
other sense, viz., that the trial Court bad 
no power to make the decree as drawn up. 
In this connection the learned Additional. 
Distiict Judge has observed as follows : — 

“ Now jurisdiction of a Court in a parti- 
cular suit is confined to the subject-matter 
of litigation as specified or sot forth in the 
plaint. No Court can by its decree go be- 
yond that subject-matter so as to affect 
matters outside, or matters not included 
therein, nor has any Court power to give 
a Plaintiff more than what he claims, or 
to give him one thing when he claims a 
different thing altogether in his suit.” 

The question is, were the Piaiuliffs in 
the original suit given a decree for some- 
thing different from what they asked for? 
What they asked for was for about 5 
bighas of land within certain defined 
limits. The decree apparently gave them 
about 5 bighas (vide opening sentences of 
the judgment of the trial Court), and if 
the area so decreed included any land 
which did not form the subject of the-suit, 
that was a matter for the determination of 
the Court executing the deonie, and could 
not form the subject-matter of a sepuate 
suit. 

For the reasons stated we think that 
the decision of the lower Appellate 'Court 
cannot be sn^iorted. The a^ipeal |ni^t 
accordingly be allowed with 
Courts^ the decree of the Cout^ of Apfiebl 
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b«l6w wt aside, and the judgment and 
decree of the Munsif restored. 

i). 0. 


(CIVIL APSBLLATB JURlSDlCTfOR.| 

' Appial fbom Appillatr Deobbb 
No. 167d or 1921. 

M tNlNDBA OhANDBA 
I Nandt, Defendant No. 1, 
BuBBAWAROVt J. Appellant, 

Duval, J. 

1925, BaAOAB\Ti Dkvi 

11, March. Cbauducbani and ors., 

Uespondenls. 

Appeal, eompetenop of—Parfiet, defeat of— Decree 
for Joint potteeeian of land— Appeal bp Defendant 
—Death of one Plaintiff-Reepondent pending appeal 
—Dietnieeed of apfdieation for eetting aside abate- 
ment -Effect of abatement of appeal as against one 
Pleunliff-ltespondent, if renders whUe appeal in- 
competent —AppliooUion in sneh drcumstanees for 
adding legal representtUive of deceased EeMpondent 
as party, maintainability of— Civil Procedure Code 
(Act V of 1908), Or. X8, r. 4, cl. (3;, Or. 41 , rr. 4, 
SO and 88 - Or. 41, r. SO, s ope of, if overri^ pro- 
visions of Or. XS— Addition of party— Coures 
inherent power 

The Plaintiffe jointly sued for recovery 
of possession of certain lands on declara- 
tion of title thereto and obtained a decree 
for joint possession. TJCe Defendant ap- 
pealed to the High Court. During the 
pendency of the appeal one of the Plain- 
tiffs-Bespondents died. The Appellant ap- 
plied after the period of limitation to have 
the abatement of the appeal as against 
that Respondent set aside and for substi- 
tution of his legal representative. A Rule 
was issued but it was discharged. There- 
upon the Appellant filed an application to 
have the legal representative of the deceas- 
ed Respondent added as a party. At the 
hearing of the appeal, a preliminary objec- 
tion was taken U> the competency of the 
appmlt 

13Mdr~-That the appeal was incom- 


petent and could not proceed in the ab- 
sence of one of the PbUntiffs-Bespondents. 

Kali Datal Bhattaohabja «. Nagbn- 
DBA Nath Pakbashi (2) followed. 

Dhabanjtf Nabain Singh v. Chandbbs- 
WAB Prasad Nabain Singh (l) referred to. 

Ohandbbsanoh v. Khimabhai (3) and 
Upendba Kuhab Chakbavabti V. Rwam 
Lal Mandal (4) dissented from. 

That the provisions of Or. '41, rr. 
4, 20 and 33 of the Civil Procedure 
Code, were not applicable, and the Appel- 
lant s application to add the legal repre- 
sentative of the deceased Respondent as a 
party was incompetent. 

Or. 41, r. 4 is limited to the case of Ap- 
pellants, and does not entitle a person 
against whom the decree is passed to have 
it varied in the absence of a person in 
whose favour it was made. 

Or. 41, r. 20 is not intended to override 
the provisions of Or. 22 of the Civil Pro- 
cedure Code. 

IHilin Bbhabi Roy v. !ALviiendr,\ Chan- 
dra CrUosAL (6) referred to, 

1 he right obtained by a Respondent 
when 'the appeal abates is a valuable right 
and should not be lightly treated. 

Bold, further — That whatever view 
might be taken with regard to the in- 
herent power of the. Court as contained in 
Or. 41 of the Civil Procedure Code or out- 
side the Code, the present case was “not 
one in which such power should be exer- 
cised. 

This was an appeal against the decree 
of H. Comyn Maitland, Esq., District 
Judge of Zillah Eangpur, dated the 19th 

(l) n 0. W. N. 604 (1907). 

(2/ 24 0. W. N. 44i a o. SO 0. L. J. 217 
(1919). 

(8) I. L. B. 22 Bom. 71841897). 

(O 1. L. B. 84 OaL 1020 (1907). 

(6) 84 0. Ih 1, 406 0921). 
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of April 1921, modifying the decree of 
Babu Maumatha Nath Basu, Subordinate 
Judge of that District, dated the 22nd of 
September 1919. 

The facts of the case material to this 
report are as follows : — 

The Plaintiffs jointly sued the Defend- 
ants for declaration of title to and recovery 
of possession of the lands in suit. The 
suit was decreed, and the Plaintiffs ob- 
tained a decree for khas possession. De- 
fendant No. 1 preferred this second ap- 
peal. During the pendency of this appeal, 
the Plaintiff-Kespondent No. 3 Gopal Das 
Roy Chaudhury died on the 26th November 
1923. More than three months after the 
death of the said Respondent, the Appel- 
lant obtained a Rule ("Civil Rule No. 574 
(s) of 19241 on the 9th May 1924 to have 
the abatement of the appeal as against 
that Resjwndent set aside and for substi- 
tutiun of his legal reprewiitative in his 
place. The Rule was opposed juid a 
counter affidavit was filed to prove that 
the Appellant knew of the death of the de- 
ceased Respondent just after his death. 
Their Lordships (Suhrawardy and Duval, 
JJ.) discharged the Rule with costs on the 
18th February 1926. 

The present appeal came on for hearing 
on the 11th March 1925. Before the hear- 
ing the Appellant filed an appli<»tion 
praying to have the legal representative of 
the deceased Respondent added as a party 
to the appeal, and this application was 
heard along with the appeal. 

Mr. liam Chandra Majumdar, Baiiu 
Sarat Kumar Mitter and Kali Kinkar 
Chakravarty tot the Appellant. 

Bobus Hemendra Chandra Sen, Pro~ 
motha Nath Mitter and Jatindra Mohan 
Chaudhury for the Respondents. 

.Babu Biraj Mohan Majumdar for the 
Minmr Respondents. 

Bdbu H^ndtt^ra Chandra Sen for the 


Respondents took a preliminary objection 
to the competency of the appeal. The 
appeal had abated as against the Plaintiff- 
Respondent No. 3, and his legal vepceseiDr- 
tative had not been brought on the record. 
The Rule for setting aside the abatement 
of the appeal as against the deceased Res- 
ix)ndent and for substitution of his heir 
had been discharged. The whole appeal 
became incompetent in consequence and 
could not proceed in the absence of one of 
the Plaiutiffs-Respondents. The decree ob- 
tained by the Plaintiffs was for joint pos- 
session. The effect of the abatement of 
the appeal as against one of the Plaintiffs- 
Respondents was that the appeal could not 
proceed as against the other Plaintiffs- 
Respondents. The appeal had become 
imperfectly constituted and the Appellant 
could nut invite the Court to hear the ap- 
l)eal. 

Referred lo Bijoij Gopal v. Umvs Chan- 
dra (6), Tarif v. Khatijannessa (7), 
Dharanjit v. Chandreswar (1), Baser v. 
Fazel (8), Azimuddin v. Tara Sankar (9), 
Srirain v. Uridoy (10) and Kali Dayal ▼. 
Nagendra Nath (2). The point has been 
fully considered by Mookerjee J., in the 
decision in Kali Dayal v. Nagendra NaDi 
(2) in which all the cases have been re- 
viewed. Even in the case where the 
Plaintiffs’ shares are specified it has been 
held that the abatement of the appeal as 
against one Plaintiff-Respondent renders 
the whole appeal incompetent. See the 
case of Arjan Mirdha v. Kali Kumar 
Chakravarti (11). 

(1) U 0. W. N. 604 (IflOT). 

(2) a4 0.W.n.44: •. o. 80 0. L. J. 817 

(1919). 

(0) e 0. W. V, 196 (1901). 

(?) 10 0. W. N. 081 0906). 

(8) 19 0. W. V. 890 (1914). 

(9) 88 0. b. J. 801 (1918). 

(10) 89 0. L, J. 461 (lOlD. 

(U) 68 lad. Oai. 194 (1988). 
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Mr. Ram Chandra Majumdar for the 
Appellant. — ^The appeal was not imper- 
fectly constituted and can proceed in the 
absence of one of the Flaintiffs-Bespon- 
dents. Belied on Chandersangh t. Khima- 
hhai (8) and Upendra Kumar Chdkra- 
varti y. Sham Lai Mmdcd (4) and Or. 41, 
r. 4 of the Civil Procedure Code. The 
appeal was not incompetent though one of 
the Plaintiffs-Bespondenta is not a party 
to the appeal. In any case, the Court 
was competent, under Or. 41, rr. 20 and 
33 of the Civil Procedure Code, to add the 
legal representative of the deceased Bes- 
pondent as a party to the appeal. An ap- 
plication for that purpose had been put in 
and the prayer ought to bo granted. The 
order should finally be made in the exer- 
cise of the Court’s inherent powers to 
have the legal representative of the de- 
ceased Bespondent added as a party. Be- 
ferred to Pidin Behari Roy v. Mahendra 
Chandra Ghosal (5). ^ 

The Judgment of thb Court was as 
follows : — 

SuHRAWARDT, J. — ^The present suit was 
brought by several persons for declaration 
of title to, and recovery of possession of, 
the disputed land which is said to be on 
the boundary between the Plaintiffs’ and 
the Defendant’s Mouzahs. The real 
issue in the case that was tried was whe- 
ther the disputed land forms part of the 
Plaintiffs’ Mouzah Badamtola or of the 
Defendant’s Mouzah Sitaijhar. The trial 
Court decreed the suit in part holding that 
a portion of the land in suit belonged to 
the Plaintiffs’ Mouzah. On appeal by the 
Plaintiffs, the learned District Judge found 
that the entire land in suit belonged to the 
Plaintiffs’ Mouzah and decreed the suit. 

(8) I. Ii. R. 88 Bom. 718 (1897). 

1. 1<. B. 84 (M. 1080 (1907). 

(Q.840.L.'.Jr 405 (1981), 


Against this decree the preeenf; appeal has 
been preferred by Defendant No. 1 
making all the Plaintiffs and some of the 
Defendants Bespondents to the appeal. 
Daring the pendency of the appeal in this 
Court the Plaintiff-Bespondent No. 3 
Gopal Das Boy Chaudhuiy died and an 
application was made by the Appellant 
after the period of limitation fixed for that 
purpose to have the abatement of the ap- 
peal as against that Bespondent set aside 
and for substitution of his heirs in his 
place. A Bulo was issued by this Court, 
but it was finally discharged on the 18th 
February last. The result of the decision 
in the Buie is that the* appeal as against 
the Plaintiff-Bespondent No. 3 has abated. 

At the hearing of this appeal a prelimi- 
nary objection is taken on behalf of the 
Bespondent that the appeal is incom- 
petent and cannot proceed in the absence of 
one of the Plaintiffs-Bespondents against 
whom it must be taken to have been dis- 
missed. 1 am of opinion that this objec- 
tion must prevail. The suit was brought 
jointly by a number of persons for recovery 
of possession of a certain property. The 
suit was decreed and the Plaintiffs with- 
out specification of their interest in the 
property were declared to be entitled to 
possession on a certain right claimed by 
thejp . Any person who is dissatisfied with 
the decree must have a declaration in the 
presence of the entire body of the Plain- 
tiffs that they are not entitled to the right 
claimed by them which is based upon a 
common ground of title alleged by them. 
In a case like the present the real test to 
be applied is what is suggested in the case 
of Dharanjit Narain Singh v. Chandres- 
toar Prasad Narain Singh (1), namely, 
whether the suit as framed could proceed 
in the absence of one of the Plaintiffs. 
There is yet another test— whether, if the 

a).nO.W..N.504a907). 
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Plftintiffg were Appellante, the appeal 
Donld proceed in the absence of one of the 
Plaintiffs either as Appellant or Bespon* 
dent. If the Defendant succeeds in this 
appeal and it is declared that the property 
in suit belonpfs to bis Mouzah then there 
will be two decrees, one against all the 
Bespondents on the record in whose pre- 
sence it is decreed that the property be- 
longs to tlie Defendant’s Mouzah and an- 
other decree of the lower Court in favoiur 
of Plaintiff No. 3 who is no party to this 
appeal to the effect that the property in 
suit belongs to the Plaintiffs’ Mouzah of 
which he was a part proprielor. In view 
of this anomalous result it has been held 
that an appeal arising out of a suit for 
possession of land to which one of the 
Plaintiffs-Bespondents is not a party can- 
not proceed in his absence. The point 
was fully considered in the case of Kali 
Dayal Bhattacherji v. Naftentlra Nath 
Pakrasi (2), where all the cases on the 
point have been referred to and comment- 
ed upon. Most of these cases were placed 
before ns by the Appellant and the ques- 
tion re-ai^ed. I have given my best 
considerations to this point and decided to 
follow the decision in the case of Kali 
Dayal Bhattacharja v. Nagenclra Nath 
Pakraahi (2). Beliance is placed on behalf 
of the Appellant on the decision^ ii^ the 
cases of Chandersangh v, Khimabhai (3) 
and Upendra Kumar Ghakravarti v. Sham 
Lai Mandai (4) which follows the Bombay 
case. These cases have been considered 
in the case of Kali Dayal Bhattaeharja> v. 
Nagendra Nath Pakraahi (2) and have been 
justly distinguished uid are libt of much 
authority because no reasons were assign- 
ed in support of the view there taken. In 

(S) 84 0. W. N.44: a. «. SO 0.. L. 3 , 817 

1. L. a. B8 Bom. 718 

(i) I^Ulk 84 Od.. 1080 .(180X1, , 

• , < 1(1 


the Bombay case the real point was as lo 
the competency of the appeal in the ab- 
sence of one of the Appellants. In con- 
sidering the case of one the Bespon- 
dents who had also died and whose heirs 
were not brought on the record, the learn- 
ed Judges observed that the Court could 
proceed under sec. 544 of the Code of 1882 
(coiTesiwnding to Or. 41. r. 20 of the pre- 
sent Code) against the rest of the Bespon- 
dents. In the case of Upendra Kumar 
Ghakravarti v. Sham Lai Mandai (4) the 
Bombay case was referred to and accepted 
without any argument. I do not find my- 
self prepared to follow these cases. It is 
argued fjirther on behalf of the Appellant 
that we should proceed in this case under 
-1. G. P. C., though one of the 
Plaintiffs-Besimndents is not a party to this 
appeal. I do not think that we should fol- 
low the course suggested. That rule is 
limited to the case of .Appellants. An ana- 
logous j)rovision is to be found in the pro- 
viso to Or. 9, r. 13, C. P. C. Where a 
number of persons are adversely affected 
by a common decree any one of them may 
move the Court to have the decree varied 
and the Court may vary it not only in 
respect of such person but also in favour 
of other parties against whom it was 
pasMd, But it does not entitle a person 
gainst whom the decree is passed to have 
it varied in the absence <A a person in 
whose favour it was made. 

It is next prayed that we may proce^ 
under the provisions of Or. 41. r. 20. C. P. 
C. , and bring in the heirs of the deceased 
Plaintiff-Bespondent No. 8 on the lecoid 
and hear the appeal in their presence. Ah 
application for that purpose has been for- 
mally made. I do not think that we 
.should accede to this requests Or. 41, 
r. 20 is ordinarily intended to apply to 
cases wheie the Court finds .ittiat 
H..se(|4l. H)8Q (HOT). 
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proceed with the suit without the pre- 
senoe of a party who was not made a party 
to the appeal. It is not intended to over- 
ride the provisions of Or. 22, G. P. 0> 
The right obtained by a Bespondent when 
the appeal abates as against him is a valu- 
able right and should not be lightly treat- 
ed. Reference in this connection has 
been made to the case of Pulin Behati Roy 
V. Mahendra Chandra Ghosal (5), where 
the procedure sngeested by the Appellant 
was adopted. Without examining the 
ratio of that case we ara not prepared to 
follow the procedure adopted therein. 

We are again asked to exercise our 
powers under Or. 41, r. 33. That provi- 
sion of the law is also not applicable to this 
case. It is intended to cover cases where 
the Court may vary the decree in such a 
way or pass such an order as to make the 
party in whose favour the order of the 
lower Court was passed liable under the 
order passed by the Appellate Court. 
Whatever view may be taken with regard 
to the inherent power of this Court as con- 
tained in Or. 41, C. P. C., or outside the 
Code, the present is not one in which sudi 
power should be exercised. 

In the result, this appeal must be held 
to be incompetent and dismissed with 
costs. 

The application filed by the Appellant is 
rejected. 

Duval, J. — ^I agree. 

H. C. 8. Appeal ditmmed with coatt. 

(6) 84 C. L. J. 405 (1621). 


PRIVY coungil; 

[Appial rROM Patha] 

Lord Shaw. 

Lord Oabson. 

8ir Josh Edge 
Mr. Auser Au. 

1925, 

Heard, 23, February 

and 10, 12 A 1 3, 

March. 

Judgment, 3, April. 

Brndenee (I of i87i), tee. llS—Lan^ttord 
permitting tenant to iuUd, representing that written 
leate conferred permaneneg of tenure but at a vari- 
able rent— Landlord, if may eject tenant— Eitqppel. 

A tenant desiring to erect pucca struc- 
tures on Ihe leased land asked the 
permission of the landlord whose agent 
in reply wrote to say that the lease 
was a permanent lease and gave the 
tenant right to erect huUdings, hut 
it did not entitle him to hold at fixed 
rate and that the rent was liable to en- 
hancement after proper legal notice and 
that pending consideration of a proposal to 
fix the rent permanently, the tenant might 
commence the house if he liked; 

Held — That the statement in the letter 
was a statement of fact and not an expres- 
sion of opinion, and the house having been 
erected, the landlord was estopped from 
ejecting the tenant by sec. 115 of the Evi- 
dence Act. 

This was an appeal (No. 5 of 1924) from 
a decree of the High Court at Patna m^e 
in a Letters Patent appeal on the 17tb 
May 1922. 

That appeal reversed a deciee, dated the 
19th July 1921, of a single Judge of the 
said Court which had reversed decrees by 
tlie District Judge of Furnea, dated the 
8th September 1919, and the Mnnsif of 
Araxia, dated the 16th September 1918, 
who had dismissed the Appellant’s claim. 

The Aim^l)(mt,’as lessor, sued to eject 

7 ‘ 


A. H. Fobbvb, 
Appellant, 

V. 

Sir L. E. Balu and 
ors., Respondents. 
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the Eesponde'ntB from certain lands in Par- 
gana Snltanpnr which had been leased to 
them by a kabuliyett and patta, dated -the 
22nd June 1894 and registered shortly 
afterwards. Certain buildings for trading 
purposes were contemplated by the lease 
and w'ere erected by the Respondents.' and 
in 1903 the latter applied for a licence to 
build a pucca house. 

Permission was granted by tlie Appel- 
lant whose manager wrote to the Respon- 
dent’s agent a letter, informing him that 
the lease was a permanent one but that the 
rent was liable to enhancement. 

The house was erected and a “ nazar- 
am ” or bonus paid to the Appellant. On 
the 23rd August 1916 the Appellant de- 
siring to raise the rent on the land gave 
the Respondent firm notice to quit but 
offered them at the same time a new 
tenancy at Rs. 80 per bigha. 

The Respondent firm refused to quit the 
premises and at the expiry of the notice the 
Appellant instituted this suit for possession. 

The facts and the relevant documents 
are fully set out in the judgment of the 
Judicial Committee, 

The suit was dismissed by the Munsif 
and his decision was upheld on appeal by 
the District Judge. A second appeal was 
preferred to the High Court and was heard 
by Ross, J., who was of opinion that the 
terms of the lease were plain and consti- 
tuted a lease from year to year. 

He rejected the plea of estoppel put for- 
ward by the defence and made a decree for 
ejectment. 

A further appeal under the Letters 
Patent was heard by Dawson-Miller, C. J., 
and Mullick, J., who reversed the decision 
of Ross, J., and dismissed the suit. The 
learned Judges were of opinion that the 
lease in its inception did not create a 
Immanent tenare but they held that the 
*v^**^*^1^- behalf of the Appel- 


lant by the letter of the 31st December 
1903 were statements of fact which con< 
stituted an estoppel under sec. 115 of the 
Indian Evidence Act, which operated to 
prevent the Appellant from evicting the 
Respondent firm. 

Messrs. DeGruyther, K. C. and 7fen- 
ujorthy Brown for the Appellant. — On the 
construction of the document the lease 
was not a permanent one. From its terms 
it was clearly a lease from year to year. 
That such was the intention is clear from 
the evidence, which is undisputed, that 
the Appellant was an executor and had 
no power to grant a permanent lease. 

[Lobd Shaw.— 'There is no ploa that 
the lease was ultra otrcs.1 
The Appellant does not raise that con- 
tention but the fact is relevant in construr 
ing the lease. 

Further no permanent buildings were 
contemplated by the lease and when a 
permanent building was required both 
parties realised that a licence should bO 
given for its erection. 

There is no estoppel under sec. 115 of 
the Evidence Act. The letter of the Slst 
December 1903 did not in fact make any 
representation, but if it is construed as a 
repi'esentation, that representation was 
never acted on by the Respondents. 

The letter was written without the Ap- 
pellant’s authority and at most it can oidy 
be construed as an unauthorised state- 
ment by the Appellant’s manager on a 
question of law. The words in sec. 115 of 
the Evidence Act " to believe a thing to 
be true ” make it abundantly clear that 
the representation to create an estoppel 
must be a representation of fact. 

They referred to -Bamsden v. Dyson (1), 
Beni Bam v. Kundan Lai (5), Rashdall v. 

(1) L R. I H. L. 120 (ises). 

(Q) L. B. as I. A. es; I. c. T. L. R. 21 All. 

400; 8 0. W. N. 602 (1899). 
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ford'iB)', Jorden v. Money (7), Maddiion 
V. Alderson (8), Beattie v. Lord Ebury (9), 
,.Gopee Lall v. Chundraolee Bvhoojee (10), 
Narsingh Dyed Sahu v. Ram Narain Singh 
. (11),. Cooper V, Phibbs (12), Earl Bean- 
champ V. Winn (13) and Sarat Ch^ Dey 
Y. Gopal Ch. Laha (4). 

Sir John Simon, K. G., Mestrs. A. Af. 
Dunne, K. C. and S. Hyam for the Bes- 
pondent firm. — The Bespoudents were 
under the impressmn that their lease was 
a permanent one and that construction is 
fortified by tlie fact that there was no fixity 
of I'cnt and the lease was for building pur- 
poses. 

Vromoda Nath v. Sri Govindo (14). 

In order that there should be no mis- 
understanding the Bespondents obtained 
from the Appellant a written assurance 
confirming them in their view of the con- 
struction und on the faith of such assur- 
ance they erected a permanent building. 
There is no question of equitable estoppel 
outside the provisions of sec. 116 of the 
Evidence Act. That section which is 
probably based on the decision in Freeman 
V. Cooke (15) sets out the mode in which 
estoppel shall operate, and the facts prov- 
ed ill this, case bring it within the section. 

Sarat Ch. Dey v. Gopal Ch. Laha (4) 
shows that it is incorrect to say that a ro- 
. presentation of law cannot operate ns an 
estoppel. 

But the representation here, even if it is 

t4) L. R. 10 I. A. 808 (1808). 

(6) L. R. 8 Eq. 7fi0, 764 (1806). 

(7) 6 H. L. C. 186, 814 (1864). 

(8) 8 App. Cob. 467, 473 (1880). 

(9) h. R. 7 Ch. A. 777 (1878). 

(10) Ii. R. I. A. Sap. 131 , 14 Ben. L. B. 891, 
896 (1878). 

(11) 1. L. B. 80 Onl. 888 (1908). 

(18) L. B. 8 H. L. 140 (1807). 

(18) L. B. 6 H. B. 828 (I878)i 

rl4> 9 0. W;n.468 (1006). 

(16) L. B. 8 Bxob. 664, 608, 068 (1848). 


a rOpresentatioli as to a right of ownership, 
is a matter of fact. Cooper v. Phibbs 
( 12 ). 

The principle of English law laid down 
in that case and in Earl Bvanchamp v. 

. Winn (13) has been applied in India. 

Narsingh Dyal v. Ram Narain (11), 
Sarat Ch. Dey v. Gopal Ch. Laha (4) ami 
Ahmad Yar Khan v. Secretary of State (3). 

Beference was also made to Ismail 
Khan v. Joygoon (16) and Ewart on 
Estoppel, pp. 74 and 76. 

Mr. DeGruyther, K. C., replied. 

Their Lordships’ Judgment was deli- 
vered by 

Mr. Ameer Ali. — T his appeal arises 
out of a suit brought by the Plaintiff- Appel- 
lant in the Court of the Munsif at Araria 
in the District of Purnea to evict the De- 
fendants from certain lands he had leased 
to them in the year 1894. 

The suit was dismissed by the Munsif, 
as will be more particularly mentioned 
later in the (X)urse of tins judgment. The 
Munsif’s order was affirmed by the Dis- 
trict Judge. The Plaintiff preferred an 
appeal to the High Court, whihh was 
heard by a single Judge, Mr. Justice Boss, 
who reversed the judgment of the District 
-Judge, and decreed the Plaintiff’s claim. 
On the Defendants’ appeal under the 
Letters Patent, a Division Bench, consist- 
ing of the Chief Justice and Mr. Justice 
Mullick, reversed the decision of Mr. 
Justice Boss, and agreeidg with the Dis- 
trict Judge, dismissed the suit of the 
Plaintiff. He now appeals to His Majesty 

(8) L. B. 88 L A. «1, 818 1 a. c.'# 0. W. •». 

634(1901). 

(4) L. B. 19 I. A. 203 (1802). 

(il) I. L. B. ad Oal. 1^9, 8(H (19031. 

. 00 I*. B. a H. L. 149 at p, 170 (1807). 

(13; L. B. 6 H. II. 228, 284 (1878).. 

(10) 4 0. W. N. Bio (1899). 
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in Council on the grounds that the High 
Court misconstrued the terms of the lease 
under which the Defendants were let 
into possession, and have wrongly applied, 
.under the circumstances of the case, tlie 
doctrine of estoppel in resfiect of his claim. 

A brief narration of the facts which have 
led to this unfortunate litigation will ex- 
plain the position of the parties. 

Mr. Forbes, the Plaintiff, owns consi- 
derable landed property in the District of 
Pumea. The Defendants are Greek mer- 
chants trading largely in country produce 
in India under the name and designation 
of Balli Brothers. On the 2‘2nd June 
1894, the Defendants’ agent, one Acatos, 
obtained from the Plaintiff a lease of four 
■bighas of land “ for the purpose of erect- 
ing buildings, putting up presses, etc., for 
trading.” The lease (Ex. 5) is in Eng- 
lish. Acatos executed a kabuliyat which 
is identical in terms with the lease. As 
the question for determination turns, in a 
great measure, on the words of this lease, 
their Lordships think it desirable to give, 
so far as is necessary, the actual language 
of Ex. 5. It is as follows ; — 

“ That whereis land is required by Mr. C. Acatos, 
Agent of Messrs. Ralli Brothers, Merchants, of Cnl- 
entta, for tlie purpose of erecting buildings, putting up 
presses, etc., for trading;, 1, A. T. Bickrtts, Manager 
for A. H. Forbes, Executor to the Estate of the late 
A. J. Forbes, agree to give a lease of four bighas of 
land (o the aforesaid Mr. C. Acatos for the above pur- 
pose from year to year at an annual rental of Rs. 4^ 
per bigha or total annual rental of Rs. 180." 

Admittedly the Defendants took posses- 
sion of the leased lands for the purposes 
stated in Ex. 5. In 1903 a gentleman of 
the nune of Carras took the place of Mr. 
'Acatos as the local agent of Balli Brothers 
at Pomea. So far as appears from the re- 
cord, he resided at a place called Forbe.v 
ganj, which had be«r established by the 
||i^tiff^r -Us father as the centre of his 
Otation had been open- 


ed close by, and Forbesgauj acquired a cer- 
tain importance. 

About this time circumstances appear lo 
have arisen which necessitated the erection 
of a pucca or masonry building for the resi- 
dence of Mr. Carras. As the lease, to use 
the language of the District Judge, was 
somewhat vaguely phrased, tlie Defend- 
ants, Balli Brothers, considered it expedi- 
ent to obtain the Plaintiff's express per- 
mission for the purpose of erecting the 
structure they proposed for their agent. 
At this time a Mr. Duff was acting as Mr. 
Forbes' manager or agent. 

After going carefully through the evi- 
dence. their Ijordships have no doubt that 
both the IVfunsif and the Distiict Judge 
have correctly held that at the interview 
which took place in consequence of the De- 
fendants’ applications for permission to 
raise the structure they proposed, and at 
whhdi the terms of the lease of 1894 were 
discussed, Mr. Forbes was personally pre- 
sent. In his evidence in the Munsif’s 
Court the I’laintiff states that he does not 
remember whether he was present or not. 
Mr. Carras positively swears that he waa 
present ami, in fact, took part in the dis- 
cussion. Mr. Duff, for some reason or 
other, has not lieen .examined on behalf of 
the Hnintiff. If, as it is said, he waa ill 
at the time and unable to attend, he could 
have been examined, as the lower Courts 
point out, on commission. 

Their Tjordsbips arc thus left face to face 
with two statements, one by Mr. Forb 3 s 
saying that be does not remember, the 
other by Mr. Carras, who positively swears 
that ATr. Forbes was present. 

In their Ijordships’ opinion, the Courts 
which were bv law vested with the juris- 
diction to deal with the facts have properly 
come to the conclusion that Carras’ state- 
ment should be accepted. The letter of 
the Slst December 1903 (Ex. A)^ which 
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Doff wrote to Carras, is clear and precUe 
on this point. Mr. Doff, writing; as 
manager of the Sultanpur Estate, namely, 
the Plaintiff’s estate, says as follows : — 

J* My dear Came, 

**lleferring to your conversation of this morning 
with Mr. Forbes and myself, I write (.*•) at yonr re- 
quest to say that the lease executed by Mr. G. Acat^s, 
dated the 22nd June 1894, is a permanent lease and 
‘gives yon the right to erect buildings, but it does 
not entitle you to hold at fixed rate, and the rent is 
liable to enhancement after proper legal notice. If 
your firm clesiros to have a pennauent lease at a fixed 
■ rate of Ctorn) will be glad to » co the proposed draft 
of lease and to show it to Mr. Forbes. In the mean- 
time, you can commence the house if you like to do 

BO.” 

With reference to this letter the Plain- 
tiff Ins raised a number of objections 
which appear to their Lordships lo be 
feeble and untenable. In the first placo. 
he says that it was a private letter. The 
District .Tudge held, as their Lordships 
think rightly, that it is an official letter 
written by Duff in his capacity as mana- 
ger. It is precise in its language and tells 
the Defendants that the lease of June 
1894 is " a permanent lease and gives 
you the right to erect buildings, but it 
does not entitle you to hold at fixed rate 
and tjlie rent is liable to enhancement.” 

The Defendants appear to have paid a 
bonus or nazarana for the permission to 
raise the structure they proposed, and on 
the 10th January 1904, a ” parwangi ” 
was issued from the Plaintiff’s zemiadarl 
eutcliary in the Hindi language, the 
vernacular of the Province, giving the 
sanction for the erection of the building. 
The parwangi, as it is called, requires 
some attention. Its translation is as fol- 
lows ; — 

** To the Manager, 

” Permission granted to Messrs. Ralli^Brothers, Qole- 
dar of Gola at station Forbesganj, Pargana Sultanpur. 

**Whoroas yon prayed tbrough the agent of the 
■aid- Gola for permission to erect a Fucoa house in 
your Bandobasti (settled) Gola. As on enquiry and 


tueasurement you wi^ to erect a house on 2 C. 19 
Uhurkis of land on payment of Bs. 21 as Nasarana 
per mensem, and the said sum has under a Chalan 
been deposited through your agent in the estate. 
Therefore permission is granted to you to erect a 
masonry house on 2 0. 16 Dhurkis of land in yonr 
Bandobasti (settled) Gola. A NdSarana (bonus) of 
rupees twenty per Cottah will be taken in case more 
land is occupied in constructing the Pucoa house. All 
rights which you possess in your Bandobasti (settled) 
Gola land under the Patta and Kabuliat will remain 
intact. No other right will be created under this 
permit. This Parwangi (sanction) or permission is 
intended for the said house only. Dated the 10th 
January 1904. Bultanpnr.*' 

Considerable stress was laid by Plain- 
tiff’s Counsel on the words which appear 
towards the end of this document — ” No 
other right will be created under this ner- 
mit and it was urged that the intention 
of the Plaintiff was to restrict the rights 
of the lessee within the limits imposed by 
the original lease of 1894. Mr. Carras 
deposes that he does not know the Hindi 
language and did not, therefore, know of 
the terms of this document until soa>.e 
time after, and that he took it to be an 
acknowledgment of the bonus that he had 
paid. This statement has been accepted 
by both the Munsif and the District 
Judge. In their Lordships’ opinion, in 
whatever way this document may bo 
understood, it does not affect in any de- 
gree the effect of what took place at the 
interview with Mr. Forbes and Mr. Duff, 
the result of which is embodied in (Ex. 
A) the letter of the Slst December 1903. 

Acting on the suggestion contained in 
the letter of Mr. Duff of the Slst Decem- 
ber 1903 (Ex. A), viz,, that if the Defen- 
dants desired to have a permanent lease 
at a fixed rate (of rent), he would be glad 
to see a proposed draft of lease and to 
show it to Mr. Forbes, the Defendants 
appear to have instructed their solicitors, 
Messrs. Sandbrson and Co., to prepare 
the neceaaaiy draft. 

From the document, to which reference 
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‘will be made preseRtly, it appears that 
Sandersons’ applied to Mr, Forbes for the 
production of a number of pa}^>eT8 which 
■they wished to inspect before preparing 
'the draft. 

The Defendants have put in tlie reply 
of Mr. Duff to this application of Messrs. 
Sanderson and Co., but not the letter 
Sanderson and Co. W'rote to Mr. Forbes. 

The Plaintiff’s advisers appear to have 
produced in the Munsif’s Court a certain 
paper which, for purposes of identification, 
■appears to have been marked “X.” It 
w'as alleged that that was the communi- 
cation in question, but they failed to prove 
■the signature and naturally it was not 
admitted in evidence. 

Another effort was made in the first 
Court to introduce the paper in question 
among the exhibits. They again failed to 
prove it. No question regarding the 
non-admission of this paper was raised 
before the District Judge or in the High 
Court. Although in the appeal to the 
High Court twenty-three grounds were 
taken, not one relates to it ; nor is there 
any reference to this rejected letter in the 
grounds for leave to appeal to His 
Majesty’s Council in the case lodged by 
the Plaintiff before the Registrar. 

Their Lordships are of opinion that 
there is no substance in the present con- 
tention relative to what is called **X.” 

Coming to the letter addressed by Duff 
to Messrs. Sanderson (Plx. Al), it bears 
date the 23rd January 1901, and is in 
these terms : — 

“ Sira, 

With rcfeiiencc to your No. 302 of l3Ui instant 
to the address of Mr. A. H. Forbes, I am desired by 
him to inform you that matters of gi*oator iiiiportaneo 
thAn the lease of a few bighas of land ore constantly 
transacted in this estate without the production of 
80 ^, papers as ybn wish to inspect. There fre no 
title deeds for the plot of land which 'Messrs. 
Belli BfOthen ^ve hold for the last nine and 
IK Ifr. jk {oUoira tbafc Meant. MaUi 


Brothers Lave also liad no title for the pest. Sr. 
Forbes, theiofore, declines to produce snob valuable 
papers as he holds, and' considers that the existing 
lease, with the addition of the sanction recently given 
to erect the building is sufficient for all requirements." 

This being the position of the parties, 
•the point for determination resolves itself 
into a simple question of fact. There cftti 
be no question that upon the letter (Ex. 
A) of the 31st December 1903, the De- 
fendants commenced the building for the 
residence of their agent and completed it 
at considerable expense. Mr. Forbtls 
knew of it and frequently visited the place. 
No question was raised until 1916. In 
that year the Plaintiff’s zemindati 
cutchary (estate office) was bunit down. 
He demanded conti'ibntions from his ten- 
ants to rebuild the cutchary. Tliey all 
agreed to pay except the Defendants, who 
stood on their rights. It was then that 
the question of their eviction was first 
mooted. His evidence, long and involved 
as it seems to their Ijordships, appears 
thoroughly consistent with the view taken 
by the District Judge. 

Doth the Munsif and the District Judge, 
in view of the purpose for which the lease 
was granted and the surronndiTig circum- 
stances to which they refer in their judg- 
ments, were of opinion that the demise in 
its inception was of a permanent character, 
save and except as to the rate of rent ; and 
that the words ” from year to year ” did 
not affect the permanent character of the 
lease, but only gave expression to the pro- 
vision that the rent was variable from year 
to year upon proper notice. They also 
held that the Plaintiff was estopped by his 
acts and representations from questioning 
the permanency of the tenure. ^ 

In the view their Lordships take of the 
case, they do not think it necessary to de- 
termine whether in its inception the lease 
created a permanent tenuio, for they fully 
agree with fhe Courts in India that the 
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Plaintiff is estopped from interfering with 
the Defendants’ right to hold the land. 

The doctrine of estoppel which the 
Courts in India, save and except Mr. 
Justice Boss, have applied to the claim of 
the Plaintiff is embodied in sec. 115 of the 
Indian Evidence Act of 1872. It is as 
follows : — 

“ When one person has by his declara- 
tion, act or omission intentionally caused 
or permitted another person to believe a 
thing to be true and to act upon such be- 
lief, neither he nor his representative sliall 
be allowed in any suit or proceeding be- 
tween himself and such person or his re- 
presentative to deny the truth of that 
thing.” 

The MuneSf and District Judge have 
rightly held, in their Ijordships’ opinion, 
that the statement in Ex. A is a statement 
of fact and not an expression of opinion, 
as is contended by the Plaintiff. The 
Plaintiff distinctly represented to the De- 
fendants’ agent, Carras, that the lease 
granted in 1891 was a permanent lease, 
and that under it he was entitled to erect 
bdildings, as the lease distinctly stated ; 
but that there was no fixity of rent. It 
has been urged on belialf of the Plaintiff 
that it was a yearly tenancy, and to hold 
that the Plaintiff was estopped by his con- 
duct as evinced by the letter of the 31st 
December 1903, from enforcing eviction, 
would be tantamount to creating a new 
contract. It is said also that the contract 
of 1894 was a registered document, and no 
variation or alteration or change can bo 
made in it except by a registered contract. 
The Defendants did not contend that it 
was a new contract or ask for a new con- 
tract; nor have the Ciourts in India held 
that estoppel creates a new contract. 
Estoppel prevents the Plaintiff from evict- 
ing, from their holding the Defendants, 
whom he, the. Plaintiff, induced by his 


representation and conduct to believe that 
they had a fixity of temure, although not 
of rent, in the lands that had been leased 
to them. It gives effect to the represen- 
tation that induced them to act as they 
did. 

In the case of Ramsden v. Dyson (1), 
the principle which governs this class of 
case is stated by Lord Eingsdown in the 
following terms : — 

“ The rule of law applicable to the case appears to 
me to be this : If a man, under a verbal agreement 
with a landlord for a oertain interest in land, or, what 
amounts to the same thing, under an expectation, 
created or enconrsged by tbo landlord, that ho shall 
have a certain interest, takes possession of such land, 
with the consent of the landlord, and upon the faith 
of such promise or expectation, with the knowledge 
of the landlord, and without objection by him, lays 
out money upon tho land, a Court of Eiiuity wilj 
oom|xsl the landlord to give effect to such promise or 
expectation. This was tho principle of tho decision in 
Qrtgory v. iHyhiU (2), and, aa I conceive, is open to 
no doubt.’' 

This principle has been accepted by this 
Board in tJie case of Ahmad Yar Khan v. 
The Secretary of SUUe for India (3). 

The exposition by Lord Shand in Sarat 
Chunder Dey v. Goyal Chunder Ldha (4) 
of the rule of equitable estoppel embodied 
in sec, 115 of the Indian Evidence Act 
has been quoted tn extenso in the judg- 
ment of the learned Chief Justice in the 
present case, and does not need repetition. 
Their Lordships desire to record their full 
concurrence with the principle there laid 
down. 

They do not consider it necessary to re- 
fer to all the authorities that have been 
cited on both sides, as they think that 
the views expressed by Lord Eingsdown 
and Lord Shand completely answer the 
contentions of the Appellant. Upon a 

(1) li. E. J U. L. 12!) (1865). 

(2) 18 Yea. 828 (1811). 

(3) Ii. B. 28 I. A. 211 : a. r. 5 C. W. N. 03A 
(1901). 

(4) L. B. i9;i. A. ar3 am). 
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view of the facts as well as of the author* 
ities, their Lordships have come to the 
conclusion that the judsment of the High 
Court is right and that this appeal should 
be dismissed with costs, and their Lord- 
ships will humbly recommend His 
Majesty accordingly. 

Solicitors : Messrs. Barrow, Rogers 
Nevill for the Appellant. 

Solicitors : Messrs. Sandersons and Orr, 
Dignams for the Bespondents. 

G. D. M. 


PUVT COONCIL. 

[Afpial from thk Chiff Court of 
TOE Punjab.] 

^ ] ^Io^T. L*jwanti and 

in Dunfdin. I A II 1 

I ors., Appellants, 


Lord Donfdis. 

Lord Si'AW. 

8l> f s„, .i.c« 

^ , I dcc«'a8«»d, and ors., 

19. M.rcb. J 

Parties— Person* aifded as co-Plaintifs under 
alleged assignment of *Aare in subject of suit — 
Decree, whether can he made Jointlg in favour of 
all Plaintifs without the consent of Defendants or 
without production of deed of assignment hy 
original Plaintiff -Proper decree in such a ease, 
safeguarding rights of added Plaintiffs. 

Persons who assert that they have a 
derivative interest in the stake of a suit 
cannot, by getting added as Plaintiffs, he 
associated in a decree in favour of the per- 
son who has the only real title. The De- 
fendants have an interest in this as well 
as the Plaintiff, and it is at least safe to 
say that no decree would he granted to 
the real Plaintiff and the added Plaintiffs 
jointly unless there had either been a 
eonseat signified by the Defendants or a 
legal conveyance or assignment produced 
by the real Plaintiff of a share of the sub- 
ject of the suit. 

. .judgment wag, given in favour of the real 
^^with the addition that this 
was 4o beM^^ffOut prejudice io the added 


Plaintiffs to recover in respect of any con- 
veyance or assignment made or of any 
contract to convey or assign such share 
of the property recovered under the judg- 
ment as might appertain to them in res- 
pect of such conveyance, assignment or 
contract. 

This was an application by the Appel- 
lant and Plaintiff ISfusammat Lajwanti 
for the rescission of an order in Council 
made in appeal No. GO of 1922, and a 
fresh order made in conformity with the 
words of the judgment. 

The appeal was heard on the 10th and 
11th of December 1923 and the judgment 
of the Judicial Committee was delivered 
on the 29th January 1924 and was rejwrt- 
ed in 28 C. W. N. OCO. 

In the concluding paragraph of the 
judgment of the Board (28 C. W. N.. at 
p. 0G2) the following words appeared : 
" The result is that the appeal must be 
allowed and judgment pronounced in 
favour of the Plaintiff ” — the word being 
used in the singular. Tho order in 
Coundil pronounced judgment in favour 
of the “ Appellants,” in the plural, and 
the present application was by Lajwanti 
who contended that the order should he 
amended so as to conform to the judg- 
ment pronounced and that the relief 
granted should be in her favour alone. • 
Mr. W. Wallach for the Petitioner. 
.Messrs. DeGruyther, K. C. and Dubd 
for the other Appellants. 

Their liORDSHips' Judgment was deli- 
vered by 

Lord Dunedin. — This petition is pre- 
sented under somewhat peculiar and un- 
satisfactory circumstances. In thie recent 
Appeal of Musammat Lajwanti and 
others, judgment was pronounced «n 
which their Lordships siud that they 
would humbly advise His Majesty to 
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bilow ihe appeal and pronopfioe judf^dfit 
in favour H the Plaintiff. That by the 
exj[fra^on' " Tlaintiff,'* tbedr Lordehipa 
deeignaied Musammat Lajwanti ' alone 
'without the addition of the other Appel- 
lanta, as made perfectly cleai* not 6nly by 
the UM of the singular and not the plural, 
but also by a sentence in the judgment 
in' which their Lorddiips, after narrating 
the claim and suit of the Musammat, 
added, “ Certain persons who might have 
b^n Respondents backed up the 'Plain- 
tiff and were added as Plaintiffs, a very 
unhecessary proceeding, na no decree 
.could pass in their favour." No repre- 
'wntation 'was made to their Lordships as 
to there being any error in this. 

. On the judgment being presented to 
TIis Majesty in Council for embodiment 
in the formal order, the word " Appel- 
lants ’’ in the plural was used. The 
Plaintiff and Appellant, ^hfusaminat rjaj- 
wanti, now presents this petition to have 
the order made rescinded and an order 
pronounced in favour of herself alone. 
Now in ordinary circumstances this peti- 
tion would be granted as a matter of 
course^ It is tho duty of their Tiordsbips 
to see that the order which His Maje^y 
makes in Council faithfully represent^ 
the advice which in the . judgment they 
have said they 'would huipbly tender to 
him. 

But the petition is opposed by the other 
Appellants. The Counsel who at the 
hearing pleaded the case of the Musam- 
mat now appears for these other Appel- 
lahts and points out that the Musammat 
herself in her original pleading had set 
forth that by arrangement between her 
and three ^ other Appellants she was to 
take oply three-fifths of all she recovered, 
the*ouier two-fifths going to th^m; and 
it is further alleged that the Musammat 
herself has not auttiorised this petition. 


An affidavit is presented to' that' effeot, 
It is met by oounter-.affidavit'B.. 

Their Lordships disregard the affidavits 
on both sides. They are quite contradic- 
tory and it is impossible to determine 
what the truth fs. . 

Their Lordships have no, doubt that 
the prayer of the petition must be .grant- 
ed in so far as it prays to have the 'Order 
in Council made to conform to the' judg- 
ment jnnnounoed. Even had the .faote 
now brought forward been elearly set 
befqie their Lordships, it 'would not fol- 
low that the judgment would have been 
altered. It is out of the question that 
persons who assert that they have a deri- 
vative interest in the stake of a suit can, 
by getting added as Plaintiffs, be asso- 
ciated in a decree in favour of the person 
who has the only real title. The Res- 
pondents have an interest in this as well 
as the Plaintiff. At least it is safe <to 
Kiv that no decree would have been 
granted in favour of all the Appellants 
jointly unless there had either been a: 0 ou- 
sent, signified by the Respoindents or' a 
legal conveyance or assignment, produced 
by the real Plaintiff of a share of tlie 
subjects of the suit. 

At the same time their Lordships wish 
to do justice and not to allow anyone to 
take advantage of a slip in order to a{^ro- 
priate to himself property that is not 
fairly his. Their Lordships 'will there- 
fore humbly advise His Majesty to res- 
cind the order complained of and to pro- 
nounce' judgment in favour of the Plain- 
.tiff Musammat Lajwanti alone, but with 
the addition that this judgment is to be 
without prejudice' to' the Appellants othet 
thm Lajwanti to recover in respect 
any conveyance tsr assignment, made or 
of any contract to convey of amign, jmeh 
share of the pr^oerty TeoOvdidd under the 
judgment as may appertain to them in 

8 
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respect of such oonTeyance,- assignmeiit 
or contract. 

As their Lordships think that both 
parties were in fault, there will be no 
costs of the petition. 

Solicitors ; Messts, T, L. WUson di Co. 
for the Petitioner Lajwanti. 

Solicitor : Mr. H. S. L. Polak for the 
other Appellants. 

Q. D. M. 


[OBDIHART ORIOllTAL CIVIL JDHISDICTION.] 
Suit No. 1170 of 1924. 

Rahlal Moblxdhab 


Buoklahd, J. 
1925, 

20, August. 


JOOBNDBA KbISBNA 

Rat. 


Merger, a quettion of intention— Pre.exitting 
eM>t on an original h •tchitta, whether merget in 
a eubeequent mortgage for the tame debt. 

Where for money lent on a hatchitta, a 
subsequent mortgage was executed for the 
same debt, but in which there was no ex- 
press covenant to pay : 

Held, construing the mortgage deed — 
That the original debt had not merged in 
the mort-gage. Merger is a question of in- 
tention. Such intention is to be gather- 
ed from the deed itself and surrounding cir- 
cumstances. 

Ethel Geoboina Kerb «. Claba B. 
Buxton (1) referred to and approved. 

The facts of the case are as follows : — 
•On the 14th November 1920, the Plaintiff 
firm lent on a hatchitta Bs. 25,000 to the 
-Defendants at interest 10| per cent. On 
the 4th May and 23rd May 1921, the De- 
fendants paid Bs. 619-12 as. for interest. 
On 3rd May 1921, by way of further secu- 
rity the Defendants executed a mortgage 
in favour of the Plaintiff firm on certain 
colliery properties, in which there was no 
personal covenant to pay. 

!nie suit was instituted to recover the 

a)4:o.L.L6iofi8oe».' 


money on the heAekkta, the defence was 
that no suit lay as the cause of action oh 
the hatchitta had merged in the subs^ 
quent morigage executed for the same 
sum. 

Mr. 8. C, Mitter for the Pli^tiff.-- 
Merger is always a qxiestion of inten- 
tion. Refers Ooluk Nath v. Premlal (2), 
Palmer v. BranUcy (3) and Lachanbati 
Kumri v. Bodhnath Tewari (4). 

Ghose on Mortgage (Fifth Edition), at 
p. 516. Jones on Mortgage, 874. 

If there is a recital that the deed was 
executed merely for the purpose of a 
security for the re-payment of the old debt, 
Courts in England have held that it would 
not amount to merger. 

Twopenny v. Young (5). 

Bemediefi available in respect of the old 
debt are not co-extensive with that on the 
mortgage as there is no personal covenant 
to pay. 

Ram Gopal v. Blaquiere (6). 

Hence there is no merger. 

Kerr v. Ruxton (1). 

Mr. 8. C. Bose tor the Defendant. — 
The old debt is merged in the subsequent 
security. Personal covenant may be im- 
plied. On an analogy with Ulus. (6), sec. 
62 of Indian Contract Act, it may be argued 
that the mortgage is a novation of the old 
debt. There is merger. 

8almon v. Dean (7). 

The JUDOMENT OF THE COUBT Was SB 
follows : — 

Buckland, J. — This is a suit to recov'er 
the sum of Rs. 25,000 as principal, and 
Rs. 7 ,853, the balance of interest doe on a 

(1) 4C. L. J. 610 (inon). 

(2) I. L. B. 3 Cal. 807 at p. 300 <1877)- 

(3) (1886] 2 Q. B. 406 at p. 406. 

(4i) L.B.48I.A.486atp.49't S. C. 86 0. 

W. N. 666 a08l). 

00 8 Ban. A.Crewwell at p. 808 (IML 

(6) 1 B. L. B. 0. C. 86 (1867). 

Cl) S Mm. a G. 844:(1861X 
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hatehitU with further interest in default. 
The prinoipid sum was advanced on the 
14th November 1920. The Defendants 
on the same day signed a hatchitta. The 
hatehitta is admitted and also payments 
of interest subsequently made. 

It appears that on the Srd May 1921 the 
Defendants by way of security executed 
a mortgage in favour of the Plaintiff and 
other creditors chuging certain property 
for the purpose of securing their pre> 
existing debts. 

The only point taken on behalf of the 
Defendant is that the debt on the hat* 
chitta is merged in the mortgage and that 
the Plaintiffs are not entitled to recover 
on the hatchitta exclusively. 

No oral evidence has been adduced on 
either side, and I have been referred to the 
terms of the mortgage itself. It is argued 
under sec. 62 of the Indian Contract Act 
that the parties agreed to substitute one 
contract for the other. But this is a ques* 
tion of fact and intention, viz., whether 
the mortgage was intended to be collateral 
or in substitution. 

I have been referred, on behalf of the 
Plaintiffs, to Ethel Georgina Kerr v. 
Clara B. Buxton (1), where it was held 
lhat where there is an existing debt, and 
the payment of it is secured by a deed in- 
tended to operate as a mortgage, the pre- 
existing personal liability of the debtor is 
not superseded. Upon the deed itself, it 
does not, in my opinion, appear that it 
was the intention of the parties to substi- 
tute it for pre-existing debt, and in conse- 
quence the liability of the debtor was not 
thereby superseded. 

The mcHrtgage, in my opinion, was 
merely intended as a collateral securi^. 
As regards this, the Plaintiff asked for 
^ve under Or. 2, r. 2 of the Civil Proce- 
Code, to reserve bis rights under the 
O) 40.L.f,510 (UO0). 


Bat* 

mortgage. Such leave has been granted ; 
If necessury, I grant it now and there will 
be a decree for the amount dumed with 
costs on scale No. 2, interest on judgment 
at 6 per cent. 

Messrs. K. K. Dutt d Co., SolicitQrs'fdr 
the Plaintiff. 

Mr. J. N. Matter, Solicitor tot the De* 
fendant. 

S. N. B. 

[01?IL APPILLATB JORISDICTION.) 

A'ppvau pboh Appeuatb Dkobbbs 
Nos. 12^3 AND 1347 or 1922. 
SbBBAWABDV, J. ] AmBIKAMONI DaST, 
Duval, J. Defendant No. 3, 

1925, Appellant, 

Heard, i8 and v. 

19, March. Kbbttba Gbosai and 
Judgment, ors., Plaintiffs, 

19, March. Kespondents. 

Deeres tainted with, fraud, voidable or void— 
Suit for declaration thett mortgage doeree and tale 
thereon were fraudulent and void, in efeet a suit 
for eetting atide deeree on ground of fraud— Such 
nit brought after three geare from knouMgeof 
fraud, if barred bg limitaHon—Limita^on Act (IX 
of 1908), Art. 95. 

The Plaintiffs sued to have their posses- 
sion confirmed after declaration of their 
alleged title to the lands in suit or in the 
alternative ior recovery of possession of the 
disputed lands after declaration that an 
ex parte mortgage decree passed against 
them and the auction sale in execution 
thereof were fraudulent and void, and if 
necessary, after setting aside the decree. 
It was found that the suit was brought 
more than three years after the Plaintiffs 
came to know of the decree and the sale : 

Held — That a deeree tainted with fraud 
is not void hut only voidable and must be 
avoided within the. statutory period tn an 
appropriate proceeding. 

That the PfflintUt*' auit was for aH in‘ 
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tents and purposes a suit for setting aside 
the decree and the sale and having- been 
brought rnore than three years after they 
came to "know of the fraud toas barred by 
limitation under Art. 95 of the Lvmitation 
AdL ' 

These were appeals against the decree 
of the Subordinate Judge, 3rd Oourt of 
Zillah Midnapur (Babu Gopal Das-Gbosh), 
dated the 28th February 1922,* modifying 
the decree of the Munsif, 1st Court at 
Contai (Babu Baman Gh. Banerjee), dated 
the-28th February 1921. 

The facts of the case appear sufficiently 
from the judgment. 

Mr, J. C. Hazm and Babus Charu Ch. 
Ganguly (in No. 1253) and Apurba Chttran 
Mukerjee (in No. 1347) for the Appellant. 

.Babu Sdntosh K. Pal for the Bespun* 
dents. 

The Judgment of the Covet was as 
follows : — 

St^awakdy, J. — ^Tbe facts of this case 
are that Defendant No. 3 brought a suit 
(being mortgage suit No. 79 of 1914) 
against the Plaintiffs and obtained »n 
ex parte decree against them in execution 
of which the property in suit were sold and 
purchased by Defendant No. 1 who ob- 
tained symbolical possession of the pro- 
perties on the 20th February 1916. The 
present suit was brought on the 28th 
February 1920 in which the Plaintiffs 
prayed ‘ ‘ to have their possession confirm- 
ed after declaration of their allied title 
to the lands in suit or in the alternative 
for recovery of possession of the disputed 
lands, after declsration that the decree 
in the mortgage suit No. 79 1914 and 

the auction sale in execution thereof were 
fraudulent and void, and if necessary, 
after setting' aside the decree.” One of 
the pleas mised by.' tlw • Defenilants ,wes 
- tfa^ an^-tlaat is.the o«ly. point 


pressed befme us On bdhalf 'Of -the.,Defen- 
dants- Appellants. The Plaintiff in Me 
plaint alleged that he came to know of this 
decree on the 10th December 1918. The 
first Court accepted that statement arid 
finding that the decree and saje were 
fraudulent gave the Plaintiffs a decree for 
all the properties in suit which were des- 
cribed in two sdredules being Sehs. (ka) 
and (kha). The Defendant No. 8 af^eal- 
ed and the learned Buhordinate Judge 
found that in the mortgage bond the pro- 
perty described in Sch. (ka) was fraudu- 
lently interpolated and therefore the de- 
cree obtained by the Defendant on the 
strength of the bond so far as it related to 
that property was void as also the sale 
held under that decree. Begarding the 
properties described in Sch. (kha) he found 
that the properties were mortgaged to the 
Defendant under the bond and therefore 
so far as the properties of that schedule 
were concerned the suit should be dis- 
missed. 

As regards Sch. (kha) the learned Sub- 
ordinate Judge observes. that the.'auctlon- 
purchaser is a third party and he was not 
a party to the fraud by which the decree 
■was obtained nor did be collude with the 
other Defendants ; so the Pl ai ntiff cannot 
recover possession of the land described in 
Sch. (kha) unless he gets the sale and the 
decree set aside ; and he tibougbt that Art. 
95 of the Limitation Act. ^plied to the 
case. After making these observations 
the learned Judge raises the issue «So 
the question is if the Plaintiffs are within 
three years of the date of thair knowledge 
of the fraud, i.e., the forgery in the hosM. 
On this issue he records his ' findin g ' in 
these words : ” In fact I wtt oontinesd 
that they (the Haintiffs) knew of the-saake 
(the decree and the sale) on the . 
Fefari^iy „I916; whon the. s]rmbeliiMl::-peb- 
session was deliy^wd PgGendants 
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vented them to vacate 't}ie haatu. This 
suit is brought on the 28th Bebroary 1920. 
Therefore the suit is evidently after three 
years from the date when the Plaintiffs 
knew of that fraud.” As to Sch. (Jca) the 
learned Subordinate Judge is of opinion 
that as the land described in that schedule 
was interpolated in the mortgage bond 
after its execution, ” the decree and sale 
have not affected the lands of Sch. (Jca).” 
The learned Judge seems to think that 
different legal considerations should apply 
to different portions of the decree obtained 
by the Appellant. If this is the view 
taken by the learned Judge it must be held 
to be wrong. A transaction tainted with 
fraud is voidable and not void. A decree 
obtained by fraud, collusion or any other 
unlawful means is a pronouncement of a 
Court of Justice and it cannot be treated 
as a waste paper. The only objection that 
can. be made to a decree as being void or 
a nulhty must be on ground that it was 
passed without jurisdiction or that the 
Court which passed it had no territorial or 
pecuniary jurisdiction over the subject- 
matter of the suit. It is conceded that the 
Court whicli passed the mortgage decree 
had jurisdiction over the properties in suit 
and was pecuniarily competent to try it. 
That decree therefore is a decree which 
is binding upon all the parties to the suit 
unless set aside in a properly constituted 
proceeding. The view that a decree pass- 
ed with jurisdiction, however tainted it 
may he with fraud, is not void, hardly 
needs any support from authorities ; for it 
.has been repeatedly held that a Plaintiff 
will not succeed in obtaining any relief 
before he, if the decree passed against him 
was by a competent Court, gets it vacated. 
Beference may be made to the case of 
Ram Sana Chaudburani v. Som Mala 
Chaudlwrani (1),. yrhere it . is... observed 


“ that a judgment rendered by a Court 
having jurisdiction'^ver the parties and 
the subject-matter, unless reversed and 
annulled in some appropriate proceeding, 
is not open to contradiction or impeach- 
ment in respect of its validity or binding 
effect by parties or privies in any collateral 
action or proceeding. The position is 
different when a judgment shows on its 
face that it is void for want of jurisdiction 
either of the person or the subject-matter. 
Such a judgment is treated as a nullity, 
collaterally impeachable by any person in- 
terested wherever it is brought in ques- 
tion.” The same view has been express- 
ed in the case of Raj Kumar Sarkel v. Raj 
Kumar Mali (2), where it was held that a 
sale in execution of a fraudulent dea^e is 
not a void but a voidable sale ; till vacated 
by an appropriate proceeding, the rights 
created thereby are effective. In that 
case which covers a greater part of the 
points raised in this case, the sale was 
sought to be set aside on failure to set 
aside the decree ; and the learned Judges 
held ” that it was essential that the Plain- 
tiffs should seek, as they did in their 
plaint, to have the decree set aside on the 
ground of fraud before they could have 
the sale vacated. Consequently where the 
right to have the decree set aside as frau- 
dulent has become barred by limitation, 
no decree can be made setting aside the 
sale only as made in execution of a frau- 
dulent decree and as the Plaintiffs have 
lost their right to attack the decree, they 
cannot consequently attack the sale.” 
This view has been ad<^ted in many 
rulings, one of which may referred to, 
viz., the case of Bejoy Chand Mahtab v. 
Aftutosh Ghukraberty (3). The result of 
all these authorities is that the Plaintiffs 

(8) aOO.W.N.669(l816). 

■ - - 18 ) I. L. B. 48 OsL 4M; 8. 0 . Sif 0»W. N. 48 

.(1880). 
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cannot get the relief which they seek £o 
obtain in this case before they get rid of 
the decree which stands in the way. Ac- 
cording to the findings of the learned 
Judge the Plaintiffs came to know of the 
existence of the decree and the sale more 
than three years before the date of the in- 
stitution of the suit which is a suit to all 
intents and purposes for setting aside 
the decree and the sale. The decree 
and the sale being only voidable, they 
must be avoided within the period of limi- 
tation fixed by statute. But it is argued 
on behalf of the Respondent that the suit 
was only one for a declaration that the 
decree and the sale were not binding on 
the Plaintiffs and therefore it may be 
treated as a declaratory suit. This is an 
attempt to evade the clear provisions of 
law. To hold that the Plaintiffs are en- 
titled to have a declaration that a certain 
decree is not binding against them though 
they were parties to such proceedings 
would be to make nugatory such provi- 
sions of the law which makes it obligatory 
on a party to set aside the decree and the 
sale in order to remove an impediment 
which stands in the way of his obtaining 
the relief he seeks. For instance, the 
Plaintiff, to ovoid Art. 91 or 92 of the 
Limitation Act, may not seek to have the 
instrument which purports to have been 
executed by him cancelled or set asido but 
may merely sue for a declaration and pos- 
session of property or other ancillary re- 
liefs. This he cannot be allowed to do. 

It cannot be said that the Plaintiff is en- 
title to regard the transaction to which 
he is said to be a party a nullity. 

1 am conscioas of the view taken in 
borne cases that there are cases where (lie 
Plaintiff may not be required to remove 
an apparent obstruction to his right be- 
for^ he seeks' possession of the property 
tnM wfiich he ijas. jieen dispossessed. 


But the view taken in such cases is based 
ujjon a different ground. In the present 
case the Plaintiffs were parties to the 
transaction or proceeding; but tin a 
ill which the Plaintiff is not such a party 
he may not be bound to have the transac'; 
tion set aside; he may ask for a declara- 
tion that it is not binding on him. But 
where there is a judgment of a Court 
against him he cannot succeed unless h6 
gets the hindrance removed. In the 
view I take of this case, the decree and 
the sale were not absolutely void but were 
voidable and the Plaintiff not having 
sought the proper remedy within thiee 
years from the date of his knowledge, i.c., 
20lh February 1916, the i^resent suit for 
setting aside the decree and the sale there- 
under is bailed and therefore the Plain- 
tiffs have lost their right. 

Ihe result of the aboie consideration 
is that these appeals succeed, the decrees 
of the Courts below are set aside and the 
Plaintiffs' suit dismissed. In S. A. 
No, 1253 of 1922 the Appellant will get his 
costs in all the Courts but in S. A. No. 1347 
of 1922 the Appellant ■will not get her costs 
in any Court. 

Duval, J.— I agree that these appeals 
must be allowed. The facts shortly are as 
follows : The Respondents are the mort- 
gagors and the Appellant in S. A. No. 1347 
of 1922 is the mortgagee. The latter 
brought a suit in 1916, obtained an ax 
parte decree on her mortgage, and put tlie 
properties to sale which were purchased 
by the Appellant in S. A. No. 1253 of 1922. 

1 hereafter this latter Appellant as auc- 
tion-purchaser took symbolical possession 
on the 20th February 1916 and the pre- 
sent suit was brought on the 28th Febru- 
ary 1920. The Plaiutiffs-ReBpoudeuts’ 
case wTfs that as a matter of fact one of 
the items in the schedule pf the mort- 
gage deed was fraudulently interpolated 
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after the mortgage was executed. They 
brought the suit on the 28th February 1920 
alleging before the Munsif that they only 
came to know of the decree and tlie sale 
on the 10th "December 1918, within 
tliree years of the date of the suit. It is 
clear therefore that the suit as fi'amed re- 
cognises that Art. 95 is ihe appropriate 
article. The learned lower ^ Appellate 
Court, bow'ever, has found that as a matter 
of fact they were aware of the fraudulent 
decree more than three years before the 
suit was instituted. The lower Appellate 
Court also found (disagreeing with the 
first Court) that the Appellant in S. A. 
No. 1263 of 1922 (the auction-purchaser) 
neither had any previous knowledge of any 
fraud in the decree nor acted in collusion 
with the Appellant in S. A. No. 1347 of 
1922. The only argument addressed to 
us on behalf of the Appellant is that as 
Art. 95 is the article applicable and as the 
learned lower Appellate Court has found 
that the Plaintiff had knowledge of the 
decree more than three years before he 
brought the suit, the suit is barred under 
that article. In this Court a defence is 
set up on behalf of the Respondents that 
as.a matter of fact Art. 95 is not applicable 
but another article, namely, the residuary 
article, i.c., Art. 120 applies, and the 
learned vakil for the Respondents has 
argued that this is not a suit to set aside 
the decree but a suit for declaration that 
the. decree and the sale under it are not 
binding on them ; it is only a declaratory 
suit and the Plaintiff is still in possession. 
The only point therefore that appears to 
me to be arguable is whether, on the form 
of the suit as framed, this suit is one to 
set aside a decree. My learned brother 
has dealt with that point and I agree 
with him in his finding that it is a suit 
to set aside the decree passed in Suit 
No. 79 of 1914 iuid that the Plaintiffs can- 


not get over the limitation of three years 
by arguing that it is a suit for a mere de- 
claration or that it is a case for declara^ 
tion with certain reliefs. I therefore agree 
with my learned brother that both the a])- 
peals must be allowed. 

S. 0. M. 

[CIVIL APPBLLATB JDBlSDXCTIOlf.) 

Affbal fboh Apfbllatb Diober 
No. 2364 or 1921 

WITH 

Rule No. 31 or 19X9. 
Sobbawaudt, J. 

Cbotzbeb, J. Wajuddi Pbamanik, 

1924, Defendant, Appellant, 

Heard, v. 

36, February. Mn. Balaki Moral, 
Judgment, Plaintiff, Respondenb 

27, February, j 

Bengal Tenaneg Aet(Vni of 1885), tee, 158— 
Suit for rent dumitted for mvgoinder of partUt 
and absence of separate collection —Appeal, if list— 
Second appeal, if lies to High Court teken appeiA 
entertained by lower Court was incompetent. 

The Plaintiff’s suit for his share of rent 
amounting to less than Rs. 100 toas dis- 
missed on the ground of misjoinder of 
parties and also that there toas no separate 
collection. In appeal this decision was 
reversed and there was a second appeal to 
the High Court : 

Held — That none of the grounds 'on 
which the decision of the Court of first 
instance was arrived at came within the 
exception to the rule that in a suit for rent 
below a certain value no appeal lies and 
an appeal against that decision was in- 
competent. 

It is settled law that if the Court of Ap- 
peal below entertains an appeal which it 
has no jurisdiction to do, an appeal, will lie 
from the decree of that VouH. 

This was an appeal preferred on the 
18th of November 1921 against a decree 
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of the Subordinate Judge, 6th Court of .been preferred. to this Court wiMnly on 
Zillah Dacca (Moulvie Osman Ali), dated the ground that, no appeal Jay to the Conrt 
the 13th August 1921, revei-sing a d^ree of first appeal inasmuch as t^ officer who 
of the Munsif, 5th Court at that place tried the suit was specially empowered 
(Babu Mohendra Nath Lahiri), dated the under sec. 153, Bengal Tenancy Act. 
29th June 1920. This allegation has not been controverted 


The facts of the case will appOar from 
the judgment. 

Bdbuft ^urendra Chandra Ben and Satish 
Chandra Choudhury for the Appellant. 

Babus Mohendra Nath Bay and Mon- 
motha Nath Bay for the Bespondeut. 

The Judgment, of the Coubt was as 
follows : — 

The suit out of which this appeal arises 
was one for rent valued at Bs. 9-11 which 
the Plaintiff claimed from the Defendant 
*as landlord in respect of 4 as. share of 
the property. The defence was first that 
the Plaintiff was not entitled to maintain 
the suit in the absence of other persons 
interested in the 4 annas share claimed 
by him ; and, secondly, because there had 
been no separate collection of the Plain- 
tiff’s share of the rent. The learned Mun- 
sif gave effect to both these pleas. He 
found that there were other brothers or 
their heirs who were interested in the 4 
annas share claimed by the Plaintiff, and 
that there had been no* separate collec- 
tion of the Plaintiff’s share bf the rent. 
•He accmidingly dismissed the suit. There 
was an -appeal by the Plaintiff and the 
learned -Subordinate Judge reversed that 
'decision. The learned Judge was of 
opmion that the Plaintiff and the 
pro formA Defendants were the only 
persons interested in the 4 annas 
share and that the Plaintiff had suc- 
ceeded in showing by both oral and 
documentary evidence that the collection 
in the 4 annas share was separate. As a 
ahndt of tiieae findings he decreed the 
1P]«iBliff’s<s{ilt. JChis appeal has 


by the Bespondent but two preliminary 
objections have been taken by him with 
reference to this appeal. 

It is contended that as there was no 
appeal to the lower Appellate Court ac- 
cording to the Appellant’s own showing, a 
second appeal to this Court was incom- 
petent. . This point has been before this 
Court on numy oo<»isions and it is nbw 
settled that if the Court of Appeal below 
entertains an appeal which it has no 
jurisdiction to do, an appeal will lie from 
the decree of that Court. Kalipada 
Karmohar v. Sekhar Bashini Dosya (1) 
and Bandiram Mukerji v. Puma Chandra 
Bay (2). This view is also consonant 
with common sense. If a Court assumes 
jurisdiction (I purposely avoid the expres- 
sion “ usurps jurisdiction ”) over a 
matter over which it has no jurisdiction 
and passes a decree either in the suit or 
on appeal, and that deoee is open to ap- 
ical under the ordinary law, no oh|ee- 
tion can be taken to an appeid from tw 
decree on the ground that the Court below 
had no jurisdiction to try the matter, be- 
cause an appeal may lie to a higher Court 
on the sole question of jurisdiction. To 
hold otherwise would mean that the judg- 
ment of a Court which has no jurisdiction 
would remain in force and has the sune 
effect as that of a Court of competent 
jurisdiction. We are therefore of opinion 
that conceding tlukt no append lay tp the 
lower Appellate Court in this; case, » 
second appeal to this Conrt is ihuntaih- 
able on the ground that the . ordeir posi^d 

(SI ly 0. L, X 115 auT). 
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))y tlM lower 'Appellete Court is without 
juriedict^. 

We thto come to the more important 
question in the case, namely, whether an 
appeal lay from the decree of the Mun- 
sif; that is, whether the Munnif decided 
any question relating to title to land or to 
some interest in land as between parties 
having conflicting claims thereto or as to 
the amount of rent annually payable by 
the tenant. No question of title has been 
raised in this case by parties with conflict- 
ing claims. The point left therefore for 
consideration is whether the qne.stion of 
the amount of rent annually payable by a 
tenant was determined. As tve have ob- 
served, there is no dispute with regard to 
the rent payable in respect of the entire 
bolding nor is there any question of the 
amount of rent payable to the Plaintiff — it 
Iteing established that the Plaintiff has a 
right to the 4 annas share <if the rent. 
The only objections to the Plaintiff's right 
to recover rent were tliat the Plaintiff hod 
other co-sharers and so the suit was bad 
for defect of parties and that there was 
no separate collection. None of these 
grounds, in our opinion, comes within the 
exception to the rule that in a suit for 
rent below a certain value no appeal lies. 
It is argued on the authority of the deci- 
sions in the cases of Narain v. Manofi (3» 
and Sudlianya Savtra v. Basanla Kuniar 
l4) that the present case is covered by 
the principle laid down in those cases. 
We'think that these cases are distinguish- 
able from the present one. In the Full 
Beimh case of Narain v. Manofi. (3), the 
Plaintiff brought a suit for rent claiming 
a certain share in the property. Tlie T>e- 
fendaptt stated that the PUintiff’s share 
was inpt what it was alleged to be, but 
toss. The effect of the defence was 

I. ib R. » ou. qss (F. B.) (iseo), 
tn s«o, LJ.s9»ftssi\ 


that the Plaintiff was not entitled to re- 
t'over the amount claimed by him as rent 
but that he was entitled to recover a sum 
less than the sum claimed by him. The 
Full Bench was of opinion that the ques- 
tion of the amount of rent annually pay- 
able by a tenant was in issue. The whole 
controversy turned upon the meaning of 
the expression “ amount of rent annually 
payable.” On one side, it was argued 
that the expression meant the amount of 
rent annually payable in respect of the en- 
tire tenancy. It was contended, on the 
other, that the expression referred to. the 
amount of rent annually payable by the 
Defendant to the Plaintiff, To the same 
effect is the decision in the case of 
Smlhanya v. Basanta (4). In that case 
the Plaintiff brought a suit for the entiii* 
rent on the allegation that he wa.s en- 
titled as landlord to the extent of C annas 
K gds. share and in the rest he had acquir- 
ed an ijara lease from the other co-eharers. 
The Defendant admitted the extent of the 
Plaintiff’s share as landlord but denied the 
existence of the ijara lease. It is clear 
therefore that the question raised tn 
tliat case was whether the Plaintiff was 
entitled to recover the entire rent or rent 
in respect of 6 annas 8 gds. share only. It 
was held that as it was a case for the de- 
termination of the question of the amount 
of rent annually payable to the Plaintiff, 
an appeal lay to the lower Appellate 
Court. These cases therefore are no 
anthoiity for the proposition urged by the 
learned vakil for the Bespondent. If the 
decree of the first Court had decided that 
the Plaintiff is not entitled to the 4 annas 
share claimed by him b\it to a smaller 
share, an appeal would probably have 
lain on the authority of the cases above 
cited. We accordingly hold that that ap- 


(4) S4 0. L.f.67»(IMI)k 


9 
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peal to tlie lower Appellate Court was in- 
oosapetont. 

The tocond objection takeli to the hear* 
ing of this appeal is that the pro fortnA 
Respondents were not made parties to the 
appeal. It appears that they were men- 
tioned as parties in the mem<Hrandum of 
appeal but no steps were taken by the 
Appellant to secure their proper represen- 
tation. We do not think that .in the 
peculiar circumstances of this case this 
objection should be allowed to prevail. 
The suit was brought by the Plaintiff alone 
impleading certain persons as pro formA 
Defendants who, it is said, were the heirs 
of one Uraj who was the only other per- 
son interested in the 4 annas share claim- 
ed by him. These Defendants applied to 
he made Plaintiffs but their application 
"was rejected. The suit was dismissed 
and the Plaintiff alone appealed. The 
pro formd Defendants did not question the 
correctness of the order made by the Mun- 
sif refusing theii* application to be made 
Plaintiffs. The appeal succeeded and the 
Plaintiff’s suit was decreed. The objec- 
tion taken by the Defendant in this Court 
is against the maintainability of the 
Plaintiff’s appeal to the lower Appellate 
Court. This is a question in which the 
pro formA Defendants are ^t interested. 

We may mention that the Appellant has 
also filed an application under sec. 115, 
C. P. C., and obtained a Rule thereon. 
As W'o hold that the lower Appellate Court 
had no jurisdiction to entertain the appeal 
we can set aside the order of the lower 
Appellate Court in the exercise of juris- 
diction vested in us under that section. 
But as we are of opinion that the second 
aj^al lies to this Court from the decree 
^ ^e. lower Appellate Court,, it is not 
jlft ' e loai y to ecnirider this queirtion further. 

The result h} tH$ t^ appeal is allowed, 
the deotf^ Appellaite Court 


set aside and that of the Gouii of first In- 
stance restored with costs in all . the 
Courts. 

S. C. M. 


(CBIMIITAL 4PPBLLATB ^BlSlliOiAt>M.] 
App. No. 458 or 1925. 

CouiKG, J. 

Mukbbji, J. 

1925, 

Heard, 2 L and 
24, August. 

Judgment, 

X6, August. 

Indian Penal Code (Act XLV oj 1800 ), eeo, SOi 
- Canting death bg rath and negligent act -Crimi- 
nal rathneu, criminal negligence, what it— Road 
doted to traffie for rejpairt—Coclitt deeping on 
doted road at night— Driving a motor ear into the 
doted road and running over eooliet, if rath and 
negligent act. 


H. W. SniTB, 
Appellant, 

V. 

Tub Kimo-Eupbror, 
Respondent. 


Criminal rashness is hazarding a dan- 
gerous or wanton act with the knowledge 
that it is so and that it may cause injury 
but without intention to cause injury or 
knowledge that it will be probably caused. 
The criminality lies in running the risk 
of doing such an act with recklessness or 
indifference as to the consequence. 

Criminal negligence is the gross and 
culpable neglect or failure to exercise that 
reasonable and vroper care and precaution 
to guard against injury either to the pub- 
lic generally or to an individual in parti- 
cular, which, having regard to all the cir- 
cumstances out of which the charge arises, 
was the imperative duty of the accused 
person to have adopted. 

A person driving at night a motor^ car 
along a portion of a road which was , closed 
to traffie for tef^irs odnnot he feasi^i^iy 
expected to tahe precMUchks i§ainsl^; il^ 
(ffithos of eoidies sleeping on that'piMion. 

Two egoties so flfep^ ioith 

their bodies covered ^ept for their faces 
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having hem run pver and kitted hy the 
aeeused driving over them in a nuitor ear 
in' the above drcumetaneee , the laUer 
oould not be held to have caused their 
' death by a rash and negligent act. 

This WM an appeal preferred on the 
16th July 1926 against an order of the 
Chief Presidency Magistrate, Calcutta, 
dated the Srd July 1926, convicting the 
accused under sec. 304A, I. P. G. and sen- 
tendng him to one month’s simple im> 
prisonment and a fine of Bs. 600 
to be made over m equal proportions to 
the dependants of the deceased as compen- 
sation under sec. 546. Cr. P. C. 

The facts of the case will appear from 
the judgment. 

Mr. Bagram, Counsel and Babu Tarakes- 
toar Pal Choudhuri for the Appellant. 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. 

The JuDOUBNT OP THK CouBT was as 
follows : — 

CuiUNO, J. — This is an appeal against 
an order of the learned Chief Presidency 
Magistrate Mr. T. Y. Bozburgh convict- 
ing the accused, one H. W. Smith, under 
sec. 304A, I. P. C. and sentencing him to 
one month’s simple imprisonment and a 
fine of Bs. 600. 

The fact appears to be these . — 

The occurrence took place at about 
10-80 or 11-80 P.M. on the night of the 
12tb May last. 

The accused Smith lives in Howrah and 
had come into Calcutta driving his own 
car, a Mors car No. 1990, with a friend 
Mr. Williams. He got as far as the Mayo 
atfitne and was then coming &om west to 
hast. At the Mayo statue he detennined 
to |o l^e vid tl^ Bed Bead and there- 
fo% tnt^ to the j^t and #ent along the 
h'Bbat half way pp the 


road he ran over and killed two coolies who 
were sleeping on the road. 

The case of the prosecution is that the 
road was under repairs and that there was 
a barrier right across the road to prevent 
people driving along the road and that the 
accused killed these two coolies by d<wg 
a rash and negligent act, to wit, driving his 
motor car rashly or negligently from nmrth 
to south along the Dufferin Boad whicdi 
was closed to traffic and barricaded and 
having red light across, the road being in 
various stages of repair. The defence 
case is that there was no barrier across 
part of the road and that the accused en- 
tered the road by the open portion. He 
went over then to the proper side of the 
road. He did not see the coolies who were 
lying wrapt up in gamchas on the road, 
did not even know he had driven over 
them and knew nothmg till he was stopped 
by the constable at the south end of the 
road by the Dufferin statue. His car is 
a very old and noisy one. It cannot travel 
at more than 10 miles an hour and he was 
not driving negligently or carelessly. The 
learned Magistrate found that at the time 
of the accident the barrier did not reach 
right up to the tram line on the west of the 
road. The accused, he holds, most have 
heard one of the warnmgs he got, one beinu 
from the witness Bamzan that there were 
coolies bleepmg on the road. That he 
must have heard the shouts after the 
accident and hence known he had gone 
over some one . Finally the learned Magis- 
trate holds that the accused entered a road 
on which there were warning lights and 
that he was talking to the man at his side. 
This was itself negligence and that accused 
most have known from the lights that 
special caution was necessary and that had 
^ driven with reasonable care the coohes 
wouM not jtiave been killed. He.j6pd8 that 
esot'ssive speed has nothing to do with the 
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case fts the car cahoot do more than 10 
miles an hour. 

First as to the fact — 

Mr. Bagram contends that even if 
Eamzan did shout to the accused that 
there were men sleeping on the road it 
does not necessarily follow that the ac- 
cused heard him and with this I agree. 
The coolies in the hut close by did not 
hear Bamzan. The accused was •driving. 
The car was old and noisy and there i) no- 
thing improbable in the allegation of the 
accused that he did not hear any one 
shouting that there were coolies sleeping 
on the road. The only person who shout- 
ed this information was Bamzan. Then 
there is the evidence of the constable at the 
north end of the road by the Mayo statue 
that he shouted to the accused tliat the 
.road was under repairs. The evidence 
when considered would shew that ho must 
have been some forty yards from the ac- 
cused. Again the accused may or may not 
have heard him and if he did hear him 
may not have realized what lie said or 
even that be was shouting to him. Even 
if accused heard him and realized he must 
not go on the road because it was under 
repair, it dues not affect the case as I shall 
afterwards sIkiw. The prosecution con- 
tends that accused must . have known he 
had gone o^er these coolies and still drove 
on after doing so. It does not follow that 
because the accused felt a bump be must 
have known be had gone over anyone. 
The road was under repair and be may 
well have thought he had gone over some 
road material, though it is his case he 
noticed nothing. But the accused’s con- 
duct after the accident in no way affects his 
guilt or innocence so far as tlie present 
charge ig concerned . 

The f^'ts which I find proved are that 
^iccijSed'ehteriPd tlie-'idsd through an open- 
ing' at tMeil^ij|IMbe barrier on the west 


side of the road and tjien oroeeed io iSHB 
east side, the proper side of ibe road 'on 
which to drive, that be was driving at a 
speed not exceeding 10 mileg an bonr and 
he drove over the two deceased who wpre 
sleeping on the road killing them. I have 
now to consider whether the accused 
caused the death of these two unfortunate 
men by a rash and negligent act. Crimi- 
nal rashness is hazarding a dangerous or 
wanton act with the knowledge that it is 
so and that it may cause injury but with- 
out intention to cause injury or knowledge 
that it will be probably caused. The 
criminality lies in running the risk of 
doing such an act with recklessness or in- 
difference as to the consequence. Crimi- 
nal negligence is the gross and culpable 
neglect or failure to exercise that reason- 
able uud proper care and precaution to 
guard against injury either to the public 
generally or to an individual in particular, 
which, liaving regard to all the circum- 
stances out of which the charge has arisen, 
it was the imperative duty of the accused 
person to have adopted! This is the law 
on the |K>int as laid down by Straight, J., 
in the case of licy. v. Idu Beg (1) and with 
the view of the law I am in entire agreo- 
nieut. Reference may also be made to 
the case of Reg. v. Nidamarti Naga 
Bhushamm (2). We have then to consi- 
der what is the criminal rashness or negli- 
gence w'hich has been attributed to the 
accused and whetlier what ho did comes 
within the mischief of criminal rashness 
uud negligence. If I understand the case 
of the pru.secutiun rightly it is that be 
drove along a road which was under repair 
and while doing so was talking to a friend 
alongside of him. Now there is nothing 
ranh or negligent per se in driving along a 
road under repair or partly rmder repair 

U) L U H.8 AU. 7TB, rre flSSl). '• ^ 
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any taaoie than oii a road not under repair 
except perhaps to the person driving. 
During the day time no doubt there would 
be men working on the road the avoiding 
of wltom would require caution as tho 
*av<dding of anyone on a road does. At 
night normally it is not to be expected that 
men would be found working on a toad 
nor is it the allegation of the prosecution 
that anyone was working on the road the 
particular night. As a matter of fact one 
would expect less traffic if any traffic at all 
at night on a road under repair. Anyone 
driving on a road under repair would be 
called on to exercise the same caution as 
he would on a road in its normal condition, 
that is to say, to look out to see what per- 
sons or vehicles were on the road making 
the ordinary use of the load. What fur- 
ther caution is called for I fail to see. A 
driver cannot be expected to look out lor 
what can only be described as a veiy abnor- 
mal condition of things. The normal uso 
of a road is for the purpose of passing or 
re-passiug on it. It certainly cannot be 
said that one of the normal uses of a road 
is for the purpose of sleeping. I do not 
think that it can possibly be held that a 
driver should anticipate that he will htid 
persons sleeping on a raad, even at night, 
though a road under i-epair, and that he 
must look out for persons making such an 
abnormal use of the road and if he dues 
not do so he is guilty of negligence or 
rashness. 

Aa I have pointed out there is no special 
danger per te in driving along a road under 
repair except iierhaps to the driver hitri- 
self. The accused in this case was not 
driving recklessly. He was driving at 10 
miles per hour. The deceased had wrapt 
themselves up in gamchaa and so in the 
night even, though there were lamps, would 
be'ex^emely difficult to distiDgiiish. THe 
accused cannot reasonably be held liaUe 


anticipate that he should find persons 
.sleeping on a road. If therefore be did 
. not look for persons sleeping on a road be 
cannot be held guilty of rashness or negli- 
gence for not doing so. He could not 
know that bis act in driving on the road 
was dangerous because people were sleep- 
ing or might be sleeping on it and yet did 
the act taking the risk of running over 
these sleeping people. It is not suggested 
bis speed was excessive. In fact it was 
very slow for a motor car. The fact that 
be was talking to a friend does not show 
he was driving rashly or negligently. 
Kven if be had not been talking it' is 
highly improbable he would have looked 
out for persons sleeping on the road. 
There is nothing to pi-eveut a man talking 
and at the same time taking tho ordinai'y 
precautions against accident. I do not 
tJjink thai the engaging in conversation 
whilst driving is necessarily a rash or 
Ucgligcut act. It might be in some cir- 
cumstances, as for instance, in busy crowd- 
ed trallic. The decision to which I must 
come therefore on a consideration of all 
llie facts of the case is that the accused in 
Hcliug a.s he did, did not act either rashly 
or negligently. That these two unfor- 
tunate men have lost their lives is to be 
much deplored but the accused cannot be 
held criminally responsible for their death. 
As to the accused’s conduct after the acci- 
dent so far as the present charge is con- 
cerned it is immaterial. But in view of 
the Magistrate’s remarks in justice to the 
accused himself I should deal with this 
point because cleai'Jy if he drove on know- 
ing he had run over these men bis conduct 
Would be deserving of the severest cen- 
sure. It Would be the act of a man en- 
tirely callous and indifferent to the in- 
jury be infiicted ou his fellow cren^oies. 
•I am hot however satisfied that' be' must 
havh'knotra be had driven over leiiDegye. 
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lie uiay Iiave been aware of tlie bunip 
although both he and Mr. William state 
they felt no bumps, but bumps would 
probably be met with on a road under re- 
pair and being expected may not have 
been noticed. No doubt the .other coolies 
there shouted. But* it does not follow 
that the accused necessarily must have 
heard the shouting or, if he did, have 
raalised they were shouting at him. The 
shooting would not begin at once. The 
.car was as has been noted before an old and 
very noisy one. It is significant that ac- 
cused when stopped by the fwlicc constable 
on duty at the Dnfferin statue said at once, 

‘ ‘ Why should I stop ? I have committed no 
offence ” and at once went back to the 
place of occurrence when requested to do 
so. The accused at once stopped when 
asked to by the constable at the end of 
the road and made no attempt to go 
away. 

Taking all the facts and circumstances 
into consideration I do not think that the 
learned Magistrate w'as justified in draw- 
ing the inference he did that the accused 
must have known he had run over some 
one. I think on this point the accused is 
entitled to the benefit of the doubt. The 
result is, the finding and sentence must be 
set aside and accused 4>ould be acquitted ; 
the fine, if paid, to be refunded. 

Mi'KUfiJi, J . — I agree that this appeal 
should be allowed and the accused ac- 
quitted and I wish to add a few words. 

The difficulty in dealing with a case of 
this nature is to keep out of one’s mind 
the prejudice that inevitably creeps in by 
reason of the fact that lives have been lost 
and the resijonsibility for the same ulti- 
mately rests with hone else but the ac- 
cused. This prejudice is bound more or 
less to reflect on the quea|}en of the culp- 
ability of t^e acicu^d and give rige to false 


bee. <10^ has b{«n ju^uually mtmret- 
ed m a number of decisun^ Of whim, two 
stand out as the ^ost valuable. ..1m 
case of Reg. v. NiaamaTti '(2), fiollpivay, 
J., said this : “ Culpable raebness is act- 
ing with the consciousness that the igu* 
chievous and illegal consequences may 
follow but with the hope that they will not 
and often with the belief that the actor 
has taken sufficient precautions to prevent 
their happening, the* imputability arises 
from acting despite the oonsciouBness. 
Culpable negligence is acting with- 
out the consciousness that the illegal and 
mischievous effect will follow, but in cir- 
cumstances which show that the actor has 
not exercised the caution incumbent upon 
liim, and that, if he had, he would have 
the conscidusness. The imputability- 
arises from the neglect of the civic duty of' 
circumspection.” In the case of Reg. v. 
Idu Beg (1), Straight, J., observed as fol- 
lows : — Criminal rashness is hazarding 
a dangerous or wanton act with the 
knowledge that it is so and that it may 
cause injury but without the intention to 
cause iujui'Y or knowledge that it will 
probably be caused. The criminality lies 
in running the risk of doing such an act 
with recklessness or indifference as to the 
consequences. Criminal negligence is the 
gross and culpable neglect or failure to 
exercise that reasonable and proper care 
to guard against injury either to the pub- 
lic generally or to an individual iu parti- 
cular, which, having regard to all the cir- 
cumstances out of wliicli the charge has 
arisen it was the imperative duty of the 
accused person to have adopted.” The 
learned Deputy Legal Bemembrancer lias 
cited before us a number of other decisiqns 
in which sec. 304A of Indian 
Code or the law of 

a* u a. a Au. ne 
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by negligence, has bedi explained, and 
also referred to some cases dealing with 
negligent use of. public way, in order to 
show under- what circumstances spec&l 
care ig necessary, want of which will make 
one liable for the offence. The one prin- 
ciple of universal applicability dediicible 
from all these cases is that which was laid 
djown by .\ldera6n B. in Blyth v. Bit- 
minjham WatentorkR Co, (3) and adopted 
by Brett, .T., in Siilitli v. London and 
South-Wenlcrn Ry, Co. (4) : “ Each case 
iiutst be judged in i-eference to the pre- 
cautions, which, in respect to it, the ordi- 
nary experience of men has -found to he 
sufficient, though tlie use of special or 
extraordinary precautions might have 
prevented the particular accident which 
happened.*’ 

The qud&tion whether the accused’s con- 
duct amounted to culpable rashness or 
negligence therefore deiwnds directly on 
the question as to whut is the amount of 
care and circumspection which a prudent 
and reasonable man would consider to be 
sufficient upon all the ciieumstances of 
the case. 

Now as to the ciieumstances I would 
prefer to take the findings of the learned 
Magistrate and rest my judgment on 
those findings. 

The learned Magistrate has found that 
the barrier at the entrance did not extend 
right up to the tram lines ; in other 
words' that there was a space be- 
tween the end of the barrier and 
the tram lines ; over this space as 
also on the space on the other side of 
the lines there was no barrier. There 
were also a number of red lights and per- 
haps.. also a " road closed ’* notice. The 
accused’s conduct in entering the road was 
unquei^oiMbly rej^fiensible, but the real 

w If, B. S 0. P. 88 St Ik loa (l«n», 


issue .is, what did these circumstances indi- 
cate. In my judgment they indicated that 
the road was closed up, perhaps not to the 
extent of its entire -width, certainly alyi 
that there was a possibility of men work"- 
ing, walking, or mov^g about on the road. 
They would also, in my opinion, suggest 
that there was every chance of one coming 
across excavations or obstructions or im’- 
passable portions of the road or such por- 
tions as were not fit for being used as a 
road. All these would put one on his 
guard and call for special care and ch-cum- 
spection on his part, but only to the ex- 
tent of avoiding or getting round an acci- 
dent such as would result from the possi- 
bilities to which I have referred. The 
idea, however, would hardly cross the 
average prudent and reasonable mind that 
there was chance of people sleeping on the 
road or rather on a side of the road with 
their bodies covered up except for the 
faces, and lying partly on the road and 
partly on the grass. 

Then as to the various warnings and 
shouts alleged to fiave been given. As re- 
gards the warning given by the constable 
on duty at the Mayo statue, it conveyed 
nothing more than what was indicated by 
the barrier, the lights and the notice. 
The shouts of Bamzan calling out “ Taxi- 
walla stop, tile road is closed, it is for- 
bidden to come ” or “ Admi Sota, Admi,” 
it is reasonable to believe, were either not 
heard by the Appellant or were misunder- 
stood by him. The utmost that it means 
is that the Appellant was not attentive to 
hear what was being shouted out by 
people on the road ; but it is hardly obli- 
gatory on the driver of a car to have Jiis 
attention directed to shouts so long as he 
can trust his eyes and sees nothing in 
front. The question whether the Appel- 
lant heard tlie shouts pf the coolies after 
the car had passed over the .men and the 
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questiiai whether the Appellant- did or did 
not feel a btunp are hardly releyant' in the 
face of the finding that the Appelant was 
not driving at an excessive speed. If 
these shouts were heard and the bump was 
felt and the Appellant understood what 
had happened and if the circumstances, 
as deposed (o hv the constable at the otlier 
end of the road, under which the car was 
stopped be found to have been established . 
that touches the question of the Appel- 
lant’s conduct as a gentleman, but has 
very little to do with the question of his 
culpability or otherwise in respect of the 
offence with which he was charged. 

In my opinion though special care was 
called for on the part of the Appellant, the 
degree of care which the learned \[agis- 
trate has expected of him is not warranted 
by the circumstances of the case, and it 
has not been established that the .Vpptd- 
lant W’as so rash or negligent as w'oiild len- 
der him guilty of an offence under sec. 
304 A, I. P. C. The Appellant therefore 
should be acquitted and released from his 
boil. 

In conclusion 1 should like to ob.ser\e 
that though the Appellant escapes a con- 
viction as the law is unable to reach him, 
if he had not clmsen to drive on the road 
which was not open to traffic, the lives of 
two poor and innocent men who perhaps 
were the only mipporters of their respec;- 
tive families would not have been lost, 
and the code of honour and morality dc> 
mands that he should make adequate 
amends to the very best of his means to 
the dependants of those two men for the 
lamentable error of judgment on his part. 

. S. 0. M. 
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SOHftiWABDT, J. 
PaMTOMi J. 

1925, 

7, July. 


Hababamz Hake, 

Patiiionar, 

V. 

OoHMiKBOHna ‘6r 
Police, Calootta, 
Opposite Party. 


Calcutta Suppreiiioii of Immoral Traffic Arf 
(XIII, B, C., of 192 S), aec. R^Girl removed from 
hrothd under ece 4- Police^ if may retain her in 
custody after she attains 16 years of age~^ Applica- 
tion for her release - Criminal Procedure Code (Act 
Vof 1898), see. 49U 

The Police in Calcutta eannol reiain 
custody under see. 6 of the CaleiMa Im- 
moral Traffic Act of a yirl removed from 
a brothel after she has attained the aye of 
sixteen years. . 

This waa a Rule, granted oq the 22nd| 
.fimc 19*25, issued on the Commissioner of 
I'olice, Cak’utta, to show cause why the 
Petitioner slionld not be set at liberty or 
siicli other order passed ns to this Court 
may seem fit and proper. 

The facts of the case will oppear from ' 
the judgment. 

. Babu Dijendra Krishna Dutt for the 
Petitioner. 

Mr. B, L. Mitter and Satindra Nath 


Mukherjee for the Opposite Party. 


'I’he dlTDOMENT OF THE COURT WSS SB 
follows : — 

It appe<^ from tho report of the Police 
Burgeon that the girl Mabarani Daasi is 
over 16 years of age. She was removed 
from a brothel under the provisions of the 
Calcutta Suppression of Immoral Traffic 
Act 1^, and plaoed in. a girls’ . school 
where she .was receiving education. 
Whan t^ .whoql closed for au^l 
y^tipn, sjie' was 'placed in . chAiga U a 
genilMiiarof the loadity in oomEdia&oe 
.with thA’ Miiiiast tnada b^ a laspac^Ia 
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gentleman. who is interested in her. The 
.Police took all possible care for the wel- 
fare of the girl. It took, charge of her 
.under sec. 5 of the Act as she appeared to 
.be below 16 years of age. This Rule was 
issued under sec. 401, Cr. F. C.,.for an 
order of this Court that sho might not be 
finthes: kept in charge of the Police and 
.be set at Hberty. Now, it appears that 
according to her own and her mother’s 
statement ls also in the opinion of the 
Police Surgeon sho is over 1C. The Police 
has no fiuiher jurisdiction to exercise 
under the Act of 1023. . We therefore 
clireet that she be .immediately set at 
liberty. 

S. C. M. 

PRIVY CoilNCIL. 

[Appeal raoM BEMa.tL ] 

BD Shaw. ' 

UD Tabeon. 

Loan Blanssbuboh. 

Sir Juum Edge 
Mb. Amsbb All 
iFrS, 

Heard, 

lO, February. 

Judgment, 

X 1, March 

Indian Tariff Aet ( VII of 1894), wc. 10 (b)— 
Side —Snyer’e right to deduct decreaie in etutofn 
duty from price— Tariff valuation and taxation 
dittinguithed from leeg of duty. 

Tariff values and their taxatinn arc 
totally different from the duties and their 
levying. /I change of duty means a 
change in the rate of duly, which follows, 
Covernment and administrative action. 

The contention that a change of tariff 
raluea of sugar is cohsiructively a change 
in the sugar duty within the meaning of 
sec. 10 of the Indian Tariff Act VII of 
is untejiahle. 

Tills was au appeul {ro,m. a - decree. 


dated -the 18th August 1024, of the High 
Court at Bengal, which affii'med a decree, 
dated - the 1st August 1024, of the said 
Court in its Ordinary Original Jurisdic- 
tino. 

The matter came before the Court in 
the form of a special case under sec. 00 
and Or. £6 of the Code*of Civil Procedure, 

■ 1008. 

On the 15th and 18(h December 1023 
the parties entered into the contracts in 
question in this appeal. Ksch contract 
was for the sale by the Respondent to the 
Appellant of Java sugar, under the 
earlier contract “ delivery to be taken 
and given cx Godown S. S. Calcutta to 
arrive at any time,” under the later con- 
tract delivery to be ” ex Godown between 
January, February and March.” 

The contracts were completed and ques- 
tions outstanding other than the present 
claim were adjusted between the parties. 

The buyer now claimed a refund 
from the seller of an amount calculated 
on the difference of the tariff value placed 
on imported sugar as from the 1st Janu- 
ary 1023 , compared witli that prevailing 
for the previous year up to the 31st Decern, 
her 102‘3, a drop to Rs. 16-4 from 
Rs. 26-4. 

The buyer contended that he was en- 
. titled to the benefit of the reiluctiou in 
tariff value as fixed by the Government 
from 1st January 1023 and he relied on 
sed. 10 of the Indian Tariff Aqt, 1804, as 
amended by Act XIX of 1010. 

The tariff value for sugar was fixed by 
Government on the average of the monthly 
prices paid for sugar during the preceding 
. 12 months, and it was admitted that in 
. October 1022 a notification had appeared 
. in the Gazette slating that the average 
. net value was Rs. 16-4 and that contracta 
• fop tile ensuing year should Im made on 
. that basis. 



PUOUHUOAB, 

Appellant, 

V. 

Ganioada, 
Respondent. - 
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The case was heard by Pearson, J., who 
decided in the Bespondent’s favour and 
his decision was upheld by the High Court 
(Sanderson, C. J. and Walmsley, J.) in 
its Appellate Jurisdiction. 

Both Courts held that there was a dis- 
tinction in the Tariff Act between duty 
and tariff value and that an alteration of 
the latter did not place the parties in rny 
different position to that in which they 
would have been if no tariff value had 
been fixed and the value of sugar had 
fallen after the making of the contract. 

Mr. W. Wallach for the Appellant. 

Sir Geo. Lowndes, K. C. and Mr. K, B. 
Raikes for the Respondent. 

Their LoaoSHips* Judgmekt was deli- 
vered by 

Loro Shaw. — The Courts below agreed. 
The question which arises has reference 
to the taxation upon sugar and the |K)int 
involved is represented to be of very great 
general importance to all mercantile com- 
munities in India which deal with that 
article. 

Their Lordships are satisfied that botli 
the Courts below have come to a just con- 
clusion. 

Prom the documents produced with the 
stated case it is clear that the subject of 
sugar taxation, and particularly the 
methods of its imposition, have been for 
some time a matter of concern to the 
dealers in the article and of communica- 
tion with the Government of India. 

It is to be noted that in 1911 a letter 
was addressed by the Under Secretary to 
the Indian Government Department of 
Ckimmei-ce and Industry to the Secretary of 
the Bengal Chamber of Commerce at Cal- 
cutta. The letter noted previous corres- 
pondence and in particular that it bad 
been represented by the Karachi Chamber 
^ CoBifiierce supported by the Bengal and 


Bombay Chambers of Commerce that re- 
consideration should be given to the then 
existing system. " It was represented,”- 
says Mr. Irwin’s letter, ” that, in the 
opinion of the Bengal Chamber of Com- 
merce, the present system of fixi 3 ag the 
tariff valuation of sugar, undpr which 
merohantg have to make forward contracts 
in ignorance of the tariff value, was un- 
satisfactory, and that there was a strong 
and unanimous feeling amongst importers 
that the present system should be 
changed.” 

This request was acceded to. It was 
intimated that the Government of India 
had decided to fix the tariff valuation of 
sugar on the average price of one year from 
let October to 80th September. It was 
added that the necessai'y instructions 
would be issued to the Director-General ^ 
Commercial Intelligence to publish as 
early as possible a statement giving the 
information already available for the 
current year. In result, accordingly, 
monthly statements of average value per 
maund were issued and published in the 
Gazette and the definite Government 
value of sugar struck on the average prices 
calculated on the monthly returns as there 
described was to be fixed and officially 
intimated. 

On the 21st October 1922, the supple- 
ment to the Gazette of India contained the 
notification, the effect of which is in ques- 
tion in this case. It notified that ”te- 
tumis have been receivieid from October 
1921, and the average value of Java 23 
Dutch Standard and above for the 12 
inonths October 1921, to September 1922, 
is notified below.” The average nett 
value per cwt. is stated as Be. 16 annas 4. 
There is. then added the following - 

** The torUt vmliittion of eiygar for each calendar 
year is fixed on the arerage nett market price ruling 
during the preriom 12 montba ending Septembor. 
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The above itatietios era paUiebed ia order to enable 
merobanU to detemin^ the probable tariff va’nation 
of the next calendar year," 

Fnun that date forward accordingly 
merchants were notified of the probable 
tariff valuation, and the object aimed at by 
the Chamber of Commerce in providing 
the convenience to merchants in making 
forward contracts w'as thus secured. 
There had been great variations of prices 
and the intimated tariff valuation of 
Ps. 16 annas 4 was a reduction by Ps. 70 
from its former figure of Ps. 26 
annas 4. By a notification, dated 
23rd December 1922, issued by the Oov* 
enimerit of India the reduction — which 
had thus been in October anticipated as 
probable — took place; the tariff valuation 
of imported sugar was reduced as stated 
with effect from the Ist January 1923. It 
was admitted in the High Court by Coun- 
sel for the Api)ollant that the Appellant 
must have had information of the notifica- 
tion of the previous October, and it seems 
out of the question to suggest that the con- 
tracts for sugar made in the succeeding 
December were not made by both well- 
known merchants in view of that publish- 
ed fact.. 

These contracts w'ere made on the IStli 
and 18th December 1922, the former for 
2SI7J[ tons of white Java sugar and the 
latter for 225 tons of the same article, the 
goods to be delivered ex Godown S.S. 
“ Calcutta.” The goods arrived in Janu- 
ary under the first contract, and in Janu- 
ary, Pebruary and Marcli under the 
second, and tiiey were settled and paid for 
between the parties. A question possible 
in the case was as to whether the tran- 
sactions were not thereby definitely closed ; 
but the point has not been raised in view 
of the importance of the other matter 
now to be alluded to. 

The buyer claims, in this litigation, a 


right to deduct, as against the seller, from 
the prices paid by him, the equivalent of a 
decrease of duty. The Government duty 
as such has not been decreased, but the 
buyer claims that it has constructively 
been decreased, because, as the duty was 
fixed upon the basis of a tariff valuation 
and that tariff valuation has been reduced, 
therefore — ^such is the argument — he must 
take the same duty applied to a nmaller 
tariff valuation, and so constructively 
reckon that there is a decreased duty upon 
the goods sold. 

'J’heir Txirdships agree with the Courts 
below in holding that there is no justificu- 
tion for snch an operation. 

'.rhc contention depends upon the pro- 
visions of sec, 10 of the Indian Tariff Act 
VTT of 1894. The material part thereof, 
as amended by subsequent Acts, is as fol- 
lows : — 

“In the ©vent of any duty of customs on any 
article being decreased after the making of any con- 
tract • • » for the sale of such article duty imid 
where duty waa chargeable at that time— 

a • « * « 

(6) if such decrease so takes effect that the 
decreased duty only is imid the purchaser may deduct 
aa much from the contract price as will be equivalent 
to the decrease of duty and ho shall not be liable to 
|tay or bo sned for or in respect of such deduction.’* 

So far in regard to ” duty.” 

With regard to the other topic as to 
tariff valuation, that is dealt with by ihe 
Indian Tariff Amendment Act IV of 1916 
in the following terms : — 

“3. (2) The Govcnior-Ocneml in Council may by 
notifleation in the Gazette of India fix, for the pur- 
pose of levying the said duties, tariff values of any 
articles enumerated either specifically or tinder gene- 
ral headings in the said scbednles as chargeable nritli 
duty ad Woma and may alter any tariff values for 
the time beiiiflf in force." 

These citations are made in order to 
show that the tariff values and their taxa- 
tion are, of course, totally different from 
the duties and their levying. The former 
is matter of intelligent anticipation, based 
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upon 8UcU knowledge of priise VjdUKiiQjtiB W 
was available, and the desire for this 
knowledge was acquiesced in by the Gov- 
ernment of India for the conven- 
ience of merchants. Their Lordships 
do not doubt that that convenience 
occurred in the present instance. 
The tariff value basis bein^ thus 
anticipated, contracts are made; and, 
wljen the duty is not changed, these con- 
tracts take stock of the jHJsition with com- 
plete accuracj' and there is no occasion in 
reason for any subsequent re-adiustiuent 
as between buy'cr and seller. But 
“ duties ” are in a different position. 
Their rate remains the subject of Govern- 
ment and administrative action. The 
parties who make forward contracts are 
not ai>priscd of such changes, but have to 
wait fur budget announcements. It is in 
this latter case that the Indian Act comes 
in to declare (to kcej) to the case in hand) 
that a change in the duty by decrease, the 
duty having been imposed between the 
making of the contract and the delivery of 
the goods, may be the ground of a claim 
by the buyer. 

A change of duty means a change in tlic 
rate of duty. Their lordships are of opi- 
nion that, there having been no change 
whatsoever in the rate of duty in the jirc- 
sent case, the contention that a change of 
tahff values of sugar is constructively a 
change in the sugar duty is without justi- 
fication. The rate of duty was not re- 
duced. But suppose — to test the matter- - 
Bupjjose that the rate of duty had been re- 
duced, and that the tariff values bad also 
been reduced, the buyer would, then, be 
claiming two different reductions, one In 
respect of actual duly and a second in res- 
pect of a constructively reckoned duty. 
The Act cpuld not mean that. ■ To bring 
in .tariff vafues into the question of in- 
crease or yedwtion of siigai- duties, is lo 

' .V. 


.introduce an improper and. confusing ele- 
ment into the construction of tlie taxing 
Act. 

Their Ijordships will humbly advise His 
Majesty that the appeal should be dis- 
allowed with costs. 

Solicitors : Messrs. Ranlen, iPord A 
Chester for the Appellant. 

Soliciters : Messrs. T. L. Wilson A Co. 
for the Bespondent. 

G. 1). M. 
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192 1, 

llcard, 1, December. 

Judgment, 

21, December. 

Indian Sea Cvitoms Act ( Vllt oj 1S7S), tee. 90, 
provito to - (irettt Indian Peninmla Ry. Co,, if 
agent* or eo-proprietort of the Seeretarg of State for 
India in Council— Sloret purchased and imported 
hg Compang, if liable to datg. 


The railway and works and all nujincs, 
stock, etc., pcrlainhitf thereto formerly 
belonging to the Great Indian Peninsula 
Railway Company vested by statutes O-I 
and (it Vie. c. dS in the Secretary of State 
for India in Council as from 30th June 
1900: 

■Held, upon a construction of the agree- 
ment made between tlie Secretary of State 
in Council and the Company — That the 
Company was thereunder constituted the 
agent for the maintenance and manage- 
ment and working of the railway and no 
snore Ihpi the agent of the Secretary of 
State in Council. The receipt under the 
agreement of an one-twentieth share of the 
jtrofits bv the Company did not lyake it a 
partner with the Sevretury of State in 
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Council in the undcfiaking, the ettme 
being remuneration for services rendered 
as such agent. Consequently stores pur- 
chased by the Company teith money sup- 
plied by the Secretary of State for India 
in Council and imported by them into In- 
dia for the use of the undertaking were, 
at the time of the importation, goods be- 
longing to Government and exempt from 
duty under the proviso to sec. SIO of the 
Sea Customs Act. 

This was an appeal from a judgment of 
the High Court at Bombajf (MacLeod, 
C, J. and Crump, J.), dated the 5th April 
1923, on a case stated by the parties for 
the opinion of the Court under Or. 36, r. 1 
of the Civil Procedure Code, 1998. 

The question submitted for the opinion 
of the Court was whether stores purchased 
and iiniMjrted into India by the Defendant 
Company for the use of their under- 
taking as mentioned in the case are at the 
time of importation goods belonging to 
Government. The object of the proceed- 
ings was to determine whether Govern- 
ment were justified in levying customs 
duty on such stores. 

The answer to the question de^iended 
on the interpretation of an indenture 
made between the parties on the ‘ilst De- 
cember 1900. The High Court held in 
favour of the Company. 

The facts are fully set out in the judg- 
ment of their Ijordships. 

Messrs. Dunne, K. C. and Kenworthy 
Brown for the Appellant contended that 
the goods in question were purchased and 
imported into India by tlie Railway Com- 
pany and did not at the time of importa- 
tion belong to the Government. 

The Company are co-adventurers with 
Government in the undertaking and the 
goods are not the property of the Secre- 
tary of State until they have actually been 
landed and cleared the customs. . 


V . The GBB.tT 1 Npi.\n Peninsula Rv. Co. 

Sir G. Downdes, K. C. and Mr, K. B. 
Raikes for the Respondents. — ^The under- 
taking w’us the property of the Appellant 
and the stores -purchased therefor were 
purchased with the moneys of the Appel- 
lant and were his property when import- 
ed. There wis no partnership between 
the parties . but merely a working 
agency. 

Indian Coniract Act, IX of 1872, sec. 
242. 

Their Lonnsnips’ Judgment was deli- 
vered by 

SiB Lawrence Jenkins.— This appeal Is 
from a decree, dated the 5th April 1923, 
of the High Court at Bombay, which fol- 
lowed on a judgment })ronounced in a 
special case under Or, 36 of the Code of 
Civil Procedure. The parties to the ease 
are the Secretary of State for India in 
Council as Plaintiff and the Great Indian 
Peninsula Railway Company as Defend- 
ant, and the question stated for the opi- 
nion of the Court is ‘ ‘ Whether stores pur- 
chased and imported by the Defendant 
Company into India for the use of the 
undertaking as mentioned in the case are, 
at the time of the importation, goods be- 
longing to Government.” On the deci- 
sion of this question depends the liability 
of the Defendant Company to pay cus- 
toms duties under sec. 20 of the Sea Cus- 
toms Act, VIII of 1878. By this section 
customs duties are imposed which would 
attach to the stores unless they come with- 
in the proviso to the section that no such 
duties shall be levied on goods belonging 
to the Government. Tlie answer to the 
question propounded depends largely on 
the legal effect to be attributed to the pro- 
visions of The agreement attached to the 
special case;* but that this effeet may be 
rightly understood a .brief summary of the 
facts leading' lijli \6 it is’ necessaVy.' 
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The Defendant Company was incor- 
porated in 1S49 by an Act of the Imperial 
Parliament 12 and 13 Viet. Ch LXXXIII. 
On the 18th AuguBt 1899, the Secretary of 
State in Council in exercise of powers 
Tested in him gave notice to the Defend- 
ant Company of his intention to purchase 
the railway’ and worhs that had been con- 
structed together with the telegraphs and 
the engines, carriages, slock, plant and 
machinery belonging to the railway and 
works. On the 30th July 1900, an Act 
of Parliament, 63 and 04 Viet. Cli. 
CXXXVm, intituled an Act to provide for 
the vesting of the railways and other pn>- 
perty of the Great Indian Peninsula Kail- 
way Com])anv in the Secretary of State in 
Council of India and for other purposes 
was passed. After a preamble stating that 
notice of intention to purchase had been 
given and that it was expedient ihat 
arrangements should be made for the 
future working of the railways of the Com- 
pany it w'as enacted that as from 30th June 
1900, the railways and works should by 
virtue of the Act be transferred to and 
vested in the Secretary of State, in Coun- 
cil. This then is how matters stjod at 
the date of the agreement attached to the 
case, and it is to be borne in mind that at 
its date the Secretary of Stole in Council 
had become and was the owner of the rail- 
way undertaking and all that |)ertained to 
it. The agreement was made on tho 21 st 
December 1900, between the Seci'etoiy of 
State in Council of the one part and the 
Defendant Company of the other part, and 
in the opening recital it is stated that it 
had been agreed between the parties that 
the Defendant Company should maintain, 
manage and work the Great Indian Penin- 
aula system on the terms thereinafter 
mentioned. This recital iB*unportant; it 
ja the key to the meaning and effect of the 
borate that follow ; on exa- 


t. Th/3 Great Indian Peninsula Ry. Co. 

mination they will be found to be merely 
ancillary to the recited agreement. 

. Thus it is for the purpose of the contract 
that the Plaintiff is to hand over to the 
Defendant Company the Great Indian 
Peninsula Railway system together with 
the rolling stock, plaiit and machinery be- 
longing tI)ereto (cl. 6) ; and for the purimse 
of the undertaking that he is to deliver to 
the Defendant Company all stores belong- 
ing to the Great Indian Peninsula system 
(cl. C). There is no derogation here from 
the properly vested in the Secretary of 
State in Council. 

I’rovisions follow for the maintenance 
and management of the undertaking 
which impose on the Defendant Compiiny 
the obligation to keep the undertaking and 
the rolling stock, plant and machinery be- 
longing to the undertaking in good repair 
and good working condition to tlie satis- 
faction of the Secretary of State (ch. 10 
and 11). Then there are provisions us to 
the use and working of the undertaking 
and the conveyance of traffic throughout 
which the ultimate control is with the 
Sccretaiy of State (Cls. 16-2*2). 

Capital money required for the ])ur|)oses 
of the undertaking is at hia option to be 
provided by the Secretary of State or be 
raised by debentures or debenture stock on 
such terms as he should determine (cl. 
22a). All money received by the Defend- 
ant Company in respect of the undertaking 
is to be paid into the Treasury of the Gov- 
ernment of Bombay or such other Treasury 
as the Secretary of State should direct or 
into the Bank of England to the accouut 
of the Secretaiy of State : all money re- 
quired by the Defendant Company for the 
purposes of the undertaking is to be sup- 
plied by thh Secretary of State ; and the 
Secretary of State’s >8anction is required 
for all expenditure. (Cls. 23, 24, 26). 
'Die accounts are to be kept in accordance 
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with thd Seoretaiy of State’s require- 
ments. In all matters relating to the 
•undertaking not specially provided for» the 
Defendant Company is subject to the 
supervision and control of the Secretary 
of State (cl. 46). 

•' By CIs. 49-61 a ban is placed (a) on 
borrowing by the Company, (b) on its en- 
gagement in any other business, and (c) 
-on its acquisition of property in India 
during the continuance of the contract 
without the sanction of the Secretary of 
State. . And at the determination of the 
contract on the 80th Juno 1926, the Com- 
pany is to give to the Secretary of State 
possession of the undertaking together 
with the rolling stocki plant and machinery 
belonging thereto and all stores and other 
articles specified in cl. 60. 

These provisions (in their Lcardships’ 
opinion) are for the purpose of carrying 
into effect the recited agreement for the 
maintenance, management and working of 
the Great Indian Peninsula Bailway 
system, and under them the Defendant 
'Company is the agent and no more than 
the agent of the Secretary of State. In so 
saying their Lordships do not overlook the 
• terms of cl. 39 (4) under which the sur- 
plus arising from excess of receipts over 
payments is to belong as to nineteen equal 
twentieth pftrts thereof to the Secretary 
of State and as to one equal twentieth part 
thereof in the Defendant Company. In 
their opinion the contention that this 
points to the Secretary of State and the 
Defendant Company being co-adventurers 
or partners is not well founded ; the apiux)- 
priation of one twentieth to the Defendant 
Company is not to be ascribed to any pro- 
- prietary interest in it but is a remunera- 
tion for services rendered by it as agent 
for the Secretary of State. 

The money for the purchase of 
the stores to which this- ease relates 


V . The Oreat Indian Fe.ninsula By. Co. 

was supplied by the Secretary of 
State and it was as agent for the Secre- 
tary of State that the Defendant Company 
purchased and impinted the stores into 
India, for the use of the undertaking. In 
the circumstances tlie High Court rightly 
held that the stores at the time of importa- 
tion belonged to the Ghivernment and their 
Lordships will therefore humbly advise 
His Majesty that this appeal should be 
dismissed. 

Thero will be no order as to costs. 

Solicitor : Solicitor, India Office, for the 
Appellant. 

Solicitors : Messrs. Foyer, While^ Bor- 
rett <6 Black for the Bespondents, 
a. D. M. 

[CIVIL APPELLATE JURISDICTION.) 

Atfsal from Apfcllate Oycsu 
No. 1614 OF 19Y3. 

N Bijbaj Boteo and ors., 
Gbeavis, J. Defendants, Appellants, 
B. B. Gucsf, J. V. 

1926, Raja Buoy Sinba 

21, July, Duohobia, Plaintiff, 

Respondent. 

Civil Procedure Code (Jet V of mS), Or. 21, 
rr. 91, 9S^Limitation .let (fX of lOOsj, Seh. f. 
Art. 9T—Purch<m monejf, reeoeeiy of, owing to the 
failure of ike Judgment-debtor’s title— Limitation, 
'if runt from the date of the decision dedaring that 
thejudgment-debtor^had no title at the time of sede 
or from loss of possession— Rateable distribution. 

The ftsdgment-dcbU'r's properties were 
separately sold in different lots in execu- 
tion of a money decree and bought by the 
decree-holder himself (Plaintiff-Reipon- 
■dent). The Defendants' (.Appellants') 
predecessor obtained another decree for 
money against the same judgment-debtor 
and a portion of the purchase money in de- 
posit was given to him under Court's order, 
upon his applicaiion for rateable distribu- 
tion, The sale of some lots out of the 
several lots sold wae ultintafely set aside 
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and declared to be invalid oH 11th Decem- 
ber 1916 on the ground that tile judgment- 
debtor possessed no saleable interest there- 
in at the time of sale but that the same 
belonged to his wife. 

The Plaintiff-Respondeta brought a suit 
on 4th September 1930 against the Defen- 
dants- Appellants for recovery of a propor- 
tionate share of the purchase money paid 
by him for those lots, and which the pre- 
decessor of \the Defendants had taken out 
of Court under the above order : 

■ Held — That the period of limitation in 
this case commenced to run from the 11th 
Dseember 1916, the date on which the 
auction sale was declared to be invalid on 
account of the judgment-debtor's want of 
title, and not from the earlier date on 
which the Plaintiff lost possession. 

Quiwe . — Whether Art, 97 of Sch. I of 
the Limitation .ict applied to the case. 

Amrixa Lal Baocui v. Jogexora Lal 
Chowdhuhy (4) approved. 

4 USOURN BOID V. I^IRTHI C«ASD PAL (1) 

and GuRSHtoAWA v. CIaxoava (2) referred 
to. 

TliL was an appeal against the decree 
of R. F. Lodge, Esq., District Judge of 
Zilloh Murshidabad, dated the 1st of 
March 1923, modifying the decree of Babu 
Ashutosh i’al. Subordinate diidge of Ber' 
Imaipur, dated the 22ud of December 
1921. 

Plaiutiff-Resfiondent in execution of .*1 
decree for money obtained against one 
Chatrapat Singh purchased at auction tlie 
judgment-debtor’s properties on. 19lh Nov- 
ember 1907 for Rs. 14,0$0. The Defen- 
.dants’ predecessor in execution of a 

.decree obtained against the same judg- 
* 

' (]} L. B. 46 1. A. 62: •. c. I. L. B. 46 Cal. 

eroi u a w. B. m (Miei. . 

(2) 1. li.-B. 783 (J807>. 


meul-debtor Chatrapat, got Rs. 3,800 
under order of - Court, for rateable 
distribution, dated Idth February.l9Q6. 
The judgment-debtor’s wife Mina Ku- 
mari brought an action for declara- 
tion of lier title to and recoveiy of 
possession of some of those properties and 
her suit was ultimately decided by tbeU* 
Lordships of the Judicial Committee in 
her favour on 11th December 1916 declar- 
ing the sale of those properties invalid 
and she obtained possession thereof on 
29th September 1917. The present ac- 
tion the I'laintiff brought against the De- 
fendants on 4th September 1920 for re- 
covery of the money paid to them under 
rateable distribution. 

The trial Court gave the Plaintiff a de- 
cree for Rs, 2,605-11 without interest. 

The Defendants appealed and their 
ajipeal was dismissed by the lower Appel- 
late Court who on the Plaintiff’s cross- 
objection awarded him interest also. 

Tho Defendants appealed to High 
Court, 

Dr. Dicarka Nath Mitter, Mr. Sachin- 
dra Nath Ghose and Babu Charu Chan- 
dra Ganguli tor the Appellants. 

Babu Jogesh Chandra Roy (for Mr. 
Mahendra Nath Roy) and Babu Ramani 
Mohan Chatterjee for the Respondent. 

The JfDirMJsxT oE TUB Court was as 
follows : — 

B. B. Guosb, J. — This is an appeal 
against the judgment and decree of the 
District Judge of Murshidabad modifying 
the decree jiessed by tho Subordinate 
Judge. The Plaintiff had obtained a de- 
cree against one Chatrapat Singh in 1907 
in execution of which he put up for sale 
certain properties as belonging to his 
judgment-debt(n% The , properties were 
sold in ' different lots and they were all 
-purchased at the agetipn sale by the I’lain- 
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tiff on the 19th of November 1907, the 
total value of the properties being 
Bs. 14,050. The predecessor of the De- 
fendants had also obtained a decree for 
money against the same jadgment-debtor, 
and he applied for rateable distribution of 
the sale proceeds under the provisions of 
ihe Civil Procedure Code and obtained 
Bs. 2,800 and odd out of the money in 
deposit under an order of the Court on the 
16th Eebr^ry 1908. The wife of the 
judgment-debtor Mina Kumari Bibi com- 
menced a suit in 1907 against the Plaintiff, 
in which the judgment-debtor was also 
made a party, for declaration of her title 
to and for possession of some of the pro- 
perties which were sold in execution of the 
Plaintiff’s decree. She eventually suc- 
ceeded in establishing her claim to those 
properties on appeal to the Privy Council 
and the order in Council was dated the 
11th December 1916. Mina Kumari took 
pbs.ses8ion of the properties on the •29th 
September 1917. The Plaintiff com- 
menced the present suit on 4tb Septem- 
ber 19’20 against the Defendants for re- 
covery from them of a proportionate share 
of the price paid by the Plaintiff for those 
properties which the predecessor of the De- 
fendants had taken out of Court under the 
order for rateable distribution. The Sub- 
ordinate Judge allowed the Plaintiff a 
sum of Bs. 2,605-tl ans., but did not give 
him any interest. The appeal of the Do- 
fepdants was dismissed by the District 
Judge, who allowed the cross-objections of 
the Plaintiff with regard to interest which 
he allowed from the date of dispossession 
of the Plaintiff of the properties. The 
Defendants appeal to this Court against 
that decree. Several questions were rais- 
ed on behalf of the Appellanta, but the 
principal question which requires consi- 
^ratkm is that of limitation. It was as- 
sumed by both parties before us that Art. 


97 of the Limitation Act applies to the pre- 
sent case and it was so held by the Cgurt 
of Appeal below. It may be a question 
whether this is a suit for money paid upon 
an existing consideration, as it can hardly 
be said that the Plaintiff paid money for 
any consideration from the Defendant. As 
however the question was not argued be- 
fore us, I do not think it necessary to pur- 
sue the matter beyond stating that we 
do not decide that such a case as this falls 
witliin Art. 97. The controversy before 
us turned upon the point as to the time 
from which the period of limitation began 
to run. It is contended by the Appellants 
that it runs from the date of the decision 
of the Privy Council that the properties 
belonged to Mina Kumari and not to iho 
judgment-debtor, while the Bespondc.'it 
contends that the consideration failed 
only from the date when the Plaintiff was 
deprived of possession of the properties 
and limitation should commence to run 
from that date. Several cases were cited 
before us in support of the contention of 
each party but most of them do not re- 
quire consideration in detail as they arose 
out of suits by purchasers at voluntary 
»»tles against their vendors for the pur- 
chase money, as the vendors failed to se- 
cure them in possession of the properties 
sold on account of defect of their title. 
The cases proceeded eitlier on the basis of 
the covenant for quiet enjoyment or on 
the ground that the sale was only voidable 
at the instance of third parties. Those 
cases do not appear to me to be of any 
assistance in the present case. The case 
principally relied on by the Appellants is 
Juscurn Boid v. Pirthi Chand Pal (1). In 
that case a purchaser qf a patni under 
Beg. VIII of 1819 brought his suit for 
recovery of the purchase money from the 

(1) L. B. I. A. 68 ; s. c. I. L. B. 46 Cal. 

6T6; 28 C. W. K. 781 (1018). 
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gftminiittr as.the sale of the potni had been 
set ,amde on the suit of a darpdtnidar. 
^he date of the decree of the Govirt of first 
instance setting aside the sale and not of 
^ Appellate decree aflirming the first de- 
cree was held to be the time from which 
limitation began to run. But it was con- 
tended before the Judicial Committee that 
the period of limitation began to run when 
possession w'as lost. With reference to 
this contention their Lordships observ- 
ed ; — " There may be circumstances in 
which a failure to get or retain possession 
may justly be regarded as the time from 
which the limitation period should run, 
but that is not the case here. The 
quality of the possession acquired by the 
present purchaser excludes the idea that 
the starting point is to be sought in a dis- 
turbance of possession or in any event 
other than the challenge to the sale and 
the negation of the purchaser’s title to the 
entirety of what he brought involved in 
the decree of 24th August 190.'5. If fur- 
ther support of this view be required it 
may be found in the express provision 
of sec. 14 of the Begulation which directs 
that in the suit for reversal itself the pur- 
chaser is to be indemnified again.st all 
loss." The learned Judge below held 
that the decision of the Privy Council was 
based an the special provisions of sec. 14 
of the Begulation and does not apply to 
the present case. He relied on the case 
of Gurshidatoa v. Gangava (2), where it 
was held with reference to the provisions 
of sec. 816 of the Code of Civil Procedure 
of 1882 that the cause of action did not 
a^rue till the purchaser was deprived x>f 
the property sold. It is sufficient to say 
with regard to the last point that the pre- 
sent suit is not one under the provisions 
of sec. ^16 of the Code of 1882. The law 
iriating to tfiis matter- has been altered, 
(S) I. ^ B. ta Btna. 788 (liB87). 


and the words on which the deeinon in 
Bombay case was based do not occur in 
the corresponding r.. 93 of Or. 21 of the 
present Code. With regard to the mein 
question it seems to us that the present 
case falls within the rule in Juacum Boid'a 
case (1), apart from consideration arisuig 
out of the provisions of sec. 14 of the 
Patni Begulation. In the present case 
there was a rateable distribution of the 
assets held by the Court under the provi- 
sions of the Civil Procedure Code. There 
was no undertaking by any person about 
the purchaser being put into possession of 
the properties sold. When the title to the 
proiMfrties was found by the Privy Council 
to be in Mina Kumari and not in iiie 
judgment-debtor there was a negation of 
the title of the judgment-debtor as well as 
that of the Plaintiff. The result of 
the decision was that the money which 
pa.s8ed into the hands of the Defendants 
was finally declared not to be assets of 
the judgment-debtor Which the Defend- 
ants were entitled to claim or retain. It 
was Plaintiff’s money and be could recover 
it at once. I think theivfure that thu time 
from which the jjeriod of limitation began 
to run is the date of the deciuion and nut 
the date of disturbance of possession with 
regard to which the Defendants had no 
concern. It is ai'gued on behalf of tlie 
Respondent citing the case of Hanuma^n 
Kamut V. Hanuman Mandat (3), thai the 
result of that case and the case of Juacurn 
Boid V. Pirthi Chand Pal (1) is that in such 
a case as this time would begin to run 
either from the date of the decree or from • 
the disturbance of possession- whichever 
is later. But the case of tidnvtnan Kamut 
V. Hanuman Mandar (8) bar^y lends- sup- 

il} I..B.48I.A. 88: A C. 1. L. A. 48 Ctl’ 

6^1 88 0. W. N. 7»1 (tM8). 

(8) P, B. 18 1. -A. U»t A 0. 1. :Ib B. .18 -Mf '. 

188(1801). . „ , . . , r • 
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port to such a contention, where the dis- 
turbance o£ possession, when time was 
lield to commmee to run, was earlier than 
tho decree chsmissint; the Plaintiff’s suit 
hff possession. Only one other case need 
be mentioned, that of ilmrtta Lai Bagchi 
y. Jogendra Lai (4), where under circum- 
stances similar to this the^leamed Judges 
computed limitation from the date the 
sale was declared invalid, although they 
held that Art. 120 of the limitation Act 
was applicable. The period of limitation 
in this case therefore commenced to run 
from 11th December 1916. 

The other contentions of the Appellants 
need only be stated for being rejected. 
It IS urged that the Plaintiff could not get 
the sale set aside if his judgment-debtor 
had any interest in the property sold and 
as the sale of all tho properties has not 
been set aside, he cannot bring this suit 
for recovery of a part of the purchase 
money. But the fact found is that the 
properties were separately sold for sepa- 
rate sums of money, and there is no reason 
why the Plaintiff sliould not recover the 
purchase money for those properties the 
sale with regard to which was set aside or 
declared void. It was next contended 
that the Plaintiff had presented an appli- 
cation in insolvency proceedings against 
his judgment-debtor that all his debts had 
been satisfied, and the Plaintiff can- 
not therefore recover the money claim- 
ed. It does not appear why he cannot do 
so, as the m<mey ejaimed is the Plaintiff’s 
own money which has got into the Defen- 
dant’s hands. The last was that the 
Plaintiff was not at any rate entitled to in- 
terest. This also has no substance as the 
Defendan t had the use of the money and 
he was lightly held liable for interest. 

'As however the Appellants succeed on 
the question of limitation, as the suit was 
t4) Ii.».40(M.187atU}. 


brought more than 8 years after the date 
of the decree of the Privy Council, this 
appeal is allowed and the suit dismissed 
with costs in all Courts. 

Greaves, J.— I agree. 

H. D. C. 

[CIVIL appellate JUEiSOICTIOV.] 
Appeal pbox Appellate Dscbee 
No. 1 626 ov 1922. 

Nabih Chaboba Saha 
PooDAR and ors., 
Plaintiffs, Appellants, 

V. 

Dulu Mia and ors., 
Defendants, 
Itespondents. 

Ilea jiidicntt— ilecm'on in previout rent tuit on 
rate of intereet, if tea judic ua m tnbeequent rent 
tuit when law altered hy judicial deeirione after 
patting of preeiout decition— Stipulation in k ibu* 
JijrHl about interett eU 75 per cent., if penal. 

The Plaintiffs sued for rent on a kabu- 
liyat in which interest for arrears of rent 
was stipulated ait 75 per cent, per annum. 
It appeared that in a previous suit for rent 
between the same parties it was held that 
the stipulation as to interest was of a penal 
nature and interest was allowed at 12 per 
cent, per annum: 

Held — That the mere fact that 75 per 
cent, is the rate stipulated in a kabuliyat 
does not show that the rate was a penal 
one.. 

AsuTosu Duab «. Jovlal Sardab (6) 
referred to. 

That the law on the subject having been 
altered by judicial decisions since the 
judgment in the previous^suit it could not 
operate as res judicata. 

Cases must be decided upon the law as 
it stands when the judgment is pronounced 
and }wt upon what the law was at the 
date of a previous suit and if the said law 
VH 11 0, L. J, so (1918). 


Greaves, J. 
MUKBBJf, J. 
1925, 

17, January. 
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hae been altered in the meantime and {he 
effect of the law has been differently inter- 
preted by judicial decisiona or altered 
by statute, the decision on the question 
of interest in an earlier suit for rent would 
not operate as res judicata tott^ regard to 
the same question in a suit for rerit for 
subsequent years. 

AIiIMDNNISSA Chaudhurani V . Shama 
Charan Itox (2) followed. 

This was an appeal preferred on tlio 
12th July 1922 against the decree of Babu 
Bajendra Lai Sadhu, Subordinate Judge, 
Ist Court of Zillah Bakerganj, dated the 
22nd of February 1922, modifying the de- 
cree of Babu Protap Chandra Sen Gupta, 
Munsif, 2nd Court at Bhola, dated the 
27th of May 1921. 

The facts of the case will appear from 
the judgment. 

Babus Jogesh Clmidra Ray and Bhuban 
Mohan Saha fur the Appellants. 

Babu Sures Chandra Taluqdar for the 
Bespondents. 

The Judgment of the Court was as 
follows : — 

Mukebji, J. — ^This appeal arises out of 
a suit for rent instituted by the Plaintiffs 
for the years 1323 to 1326, the allegation 
being that the Defendants were holding 
under a kabuliyat executed by their prede- 
cessor-in-interest for dwelling purposes in 
the year 1281. The Court of first in- 
stance decreed the Plaintiffs’ suit. The 
lower Appellate Court gave the Plaintiffs 
a decree for the amount of rent claimed 
for the years in suit together with interest 
at the rate of 12 per cent, per annum, 
the rate of interest stipulated in tlie 
habuliyot Ijeing 76 per cent, per annum 
at which the suit had been decreed 
^‘^^tCourt of first instance. Tlie 
Pkuitjtt^iif|)peal to this Court, and 
('■! I. L. R. 32 Ca). 74 » (lUOS). 


their contention is that the decision of the 
lower Appellate Court on the question of 
interest is wrong. It appears that the 
ground upon which the rate of interest was 
objected to in the Court of first instance 
on behalf of the Defendants was that it 
was penal and unconscionable. The 
learned Munsif held that according to the 
present trend of judicial decisions the 
stipulation as to interest cannot be held 
to be either penal or unconscionable. The 
learned Subordinate Judge on appeal was 
of opinion that the question as to the rate 
of interest was res judicata as between the 
parties by reason of a previous decision in 
a suit for rent as between the parties, 
wJiich had been marked as Ex. 7 in the 
case; and inasmuch as in that decision it 
was held that the stipulation was of a 
penal nature it disallowed the interest at 
the rale mentioned in the habuliyat and 
gave the Plaintiffs a decree, as I have 
said, at the rate of 12 per cent, per annum. 
It is contended on behalf of the Appellants 
that the decision in the previous suit on 
the question of interest cannot in law 
operate as res judicata. On behalf of the 
Bespondents it is urged that the said deci- 
sion does operate as res judicata, and it 
is further contended that in any event in- 
asmuch as the Defendants were holding 
over, the Plaintiffs are not entitled to in- 
terest at the rate mentioned in the kabu- 
liyat but are entitled only to such interest 
as in the opinion of the Court is fair and 
reasonable. So far as the question of res 
judicata is concerned it is necessaiy to re- 
fer to the decision. Ex. 7, upon which the 
Comt of Appeal below has relied. It ap- 
pears that in the previous suit thq issue 
as to interest was as to whether the Plain- 
tiffs were entitled to get interest, at the 
rate mentioned in the kabuliyeti and it was 
decided that the interest claimed was high 
and was therefore penal. This decision 
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was passed on the dOth of April 1917. 
Since then there have been a number of 
decisions on the question of ]jenal character 
or pthe^ise of interest stipulated in con- 
tracts, of which it is necessary to mention 
only one case, namely, the case of Lola 
Balia Mol v. Ahad Shah (1), a decision of 
the Ju^cial Committee, in which it has 
been laid down that in the absence of any- 
thinf; to prove undue influence or to show 
that there was an unconscionable bargain 
the mere high rate of interest is not tp be 
treated either as penal or unconscionable. 
The law having thus been altered the 
question is whether the decision in the 
earlier suit should operate as res judicata 
in the present one. On behalf of the Ap- 
pellants reliance has been x)laced with re- 
gard to tiiis matter on the case of Alimun- 
nissa Chaudhurani v. Shama Charan lloif 
(’2). In that case it was laid down that 
cases must be decided uixin the law as it 
stands when the judgment is pronounced 
and not upon what the law was at the 
date of a previous suit and if the said law 
has been altered in the meantime and the 
effect of the law has been differently inter- 
preted by the judicial decisions or altered 
by statute the decision on the ques- 
tion of interest in an earlier suit for rent 
would not operate as res judicata with re- 
gard to the same question in a suit for rent 
for subsequent years. The decision, u]K}u 
which the earlier decision was based in 
that case, had in the meantime been over- 
ruled by a Full Bench decision. That case 
seems to me very much the same as the 
present case. On behalf of the llespon- 
dents reliance has been placed upon a 
number of decisions, especially upon the 
decisions in the cases of Bai Charan Ohose 
v. Kumud Mohon Dutta (3), liambehari 

(1) 23 0. W. N. 233 (1*. C.) (ISIS). 

(2) I. L. tt. 82 Csl. 748 (l»0C). 

(8> 1 0. W. N. 067 (1887). 


Satkar v. Sureiidta Nath Ghosh (4) and 
Watnan Hari v. Hari Vithal (5) for the pur- 
{>086 of contending that the decision upon 
a pore question of law, even though erro- 
neous, may under certain circumstances 
operate as res judicata. There can be no 
dispute as to the proposition of law which 
is contended for on behalf of the Respon- 
dents. But, as I have said, the facts ap- 
pearing in the present case are distinguish- 
able from the facts appearing in the cases 
cited on behalf of the Respondents and 
I can see nothing upon which I can distin- 
guish the case of Alimunnissa Chaudhurani 
v. Shama Charan Roy (2), upon whicli *e- 
liance has been placed on behalf of the 
Appellants. I am of opinion, therefore, 
that the decision in the earlier suit for 
rent does not o)>erate a.s res judicata. 
The mere fact that 75 per cent, per 
annum is a rate stipulated in the kabuUyat 
does not show that the rate was a penal 
one nor is there anything to show nor any 
finding has been arrived at to the effect 
that the bargain was penal and uncons- 
cionable and this is not the first instance 
in which interest at the rate of 75 per cent, 
per annum has been allowed on the basis 
of a stipulation in a kabuliyat. 1 may 
refer for instance to the case of Asutosh 
Dhar v. Joylal Sardar (0), where in 
awarding interest in a suit for rent at the 
contract rate which was 75 per cent, per 
annum this Court obseived as follows : — 
** The rate no doubt is very high, 75 per 
cent, per annum, but the tenants have the 
remedy in their own hands. They have 
only to pay their rent regularly and no in- 
terest will be chargeable.” I can there- 
fore see no reason for not awarding a de- 

(2) I. li. U. 32 Cal. 748 (IHOu). 

(4) 19 0. L. 4. 84 (1813). 

(6) 1. L. B. 31 Uou. 128 (1800). 

(6) 17 C. L. J. 60 (1813'. 
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cree lo the Plaintiffs at the rate stipulated 
in the kahuUyat. 

So far as the second ground is concern- 
ed a reference to the kabuHyot shows 
that on the face of it, it is not a kahuliyat 
for a period of nine years as contended for 
on behalf of the Bespondents and there is 
nothing to sliow that as a matter of fact 
the Bespondents were holding over after 
the expiry of the kahuliyai. On this 
ground it is not possible for us to say that 
the Defendants are liable to pay interest 
at any rate other than that mentioned in 
the kahvliyat. I, accordingly, think that 
the decision of the learned Suboi'dinate 
Judge is not correct and I set it aside and 
restore the decision of the learned Munsif 
with costs in this Court and the lower Ap- 
{lellate Court. 

Grbavbs, J.— I agree. 

S. C. M. 

[CIVIL APPELLATE JUBISOICTION.) 
Afpial from Obdeii 
No. 415 or 1924. 

Matbub Rasul, 
Judgment-debtor No. 2, 
Appellant, 

V. 

Abdul Soid, Decree* 
hohler, Auction* 
purchaser, and ors.. 
Respondents. 

Civil i*roced«re Code ( Act V of 1908), tee. Jff — 
Mortgage decree— Execalim-~Ohijeetion bg jndg- 
meHt-dehtor'i ton that property hdonged to Ait 
mother and not father, and wmt of legal neeet- 
tity—Olgeetion r^/arding tuhtitniion of heirt out 
of time in the tuit, if tenable in euch applioa- 
tion — LimitcUion for an application under Or, SI, 
r, 90, if ean be eaved by purporting to make it 
under tee. l7—lfon~terviee of notice of execution 
on minodt guardian, if vitiaUt the execution tale, • 

An applieatWD purporting to ba uiuhr 
»8»^47 and Or. 21,/. 90. C. P. Code, teas 
pnade f<(T set^ng aside a sale in execution 


of a mortgage decree. The obieetUms that 
were put forward to bring the application 
under see. 47 were that the properties wete 
not liable for the decree inasmuch as they 
belonged to the mother of the applifiant 
and the decree had been passed not for the 
debts of the mother bat for those of her 
husband and that the latter had no legal 
necessity to mortgage the properties and 
consequently the properties of the appli- 
cant were not liable for the mortgage : 

Held — That these objections which had 
been raised and ocerruled in the sliit 
could hardly be considered as falling 
under sec. 47, C. P. C. 

Where an application really came under 
Or. 21, r. 90, the mere fact that in the 
application sec. 47 was mentioned would 
Hol enable the applicant to save limitation 
if the application was not filed within 30 
days of the sale. 

Where it was contended in an applica- 
tion under sec. 47 and Or. 21 , r. 90 that 
a fimil mortgage decree was bad, inas- 
much as the judgment-debtor's heirs were 
not brought on the record within the time 
allowed by law,; 

Held — 2'hat this was not an objection 
iohich could be taken either on an applica- 
tion under see. 47 or in an application 
under Or. 21, r. 90, C. P. Code. The 
executing Court wag not competertt to go 
behind the decree and enquire into any 
question challenging the validity of the 
decree itself. 

Where no guardian ad litem for a minor 
judgment-debtor was appointed in the exe~ 
ctelioH proceedings and notice of execution 
in connection with the issuing of sale pro- 
clamation was served upon the minor 
judgment-debtor : 

Hold — 'That this only amounted to an 
irregularity, and this irregulariiy could noi 
be take,n to have- vitiated the sale, for non* 


Gbbavks, J. 
Mukbbji, j. 
1925, 

25, February. 
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repfeaepiation of an infant hy a guardian- 
in execution proceedings is not itself a 
sufficient-grmnd for avoiding an execution 
sale. . 

Malkabjan V . Nabeabi (1) and Fani 
B piusAN V . Bubenoba Nath (2) relied on. 

TUs was an appea] against the order of 
Baha Aswiui Enmar Das Gupta, Subordi- 
nate Judge, 2nd Court of Zillah Hymen- 
singh, dated the 23rd of Septembei' 1924. 

The- facts material to this report will ap- 
pear from the judgment. 

. M. Md. Nund Hug Choudhury for the 
Appellant.. ' • : 

■ Mr. Fazlul Hug and Bahu Badhiearan- 
jan Guha for the Bespondents. 

The Judgment ojt thb Coubt was as 
follbtvs : — 

. .Mukbbji, J. — This appeal arises out of 
an order passed by the Subordinate Judge 
of Mymensingh refusing to set aside a sale 
held in execution of a mortgage decree. 
The Appellant was one of the judgment- 
debtors against whom the said decree was 
passed. A preliminary decree was passed 
on the 27th December 1922 and the final 
decree on the 23rd January 1923. The 
sale took place on the ICth March 1924, the 
decree-holder being tlie auction-purchaser 
at the sale. The application on which the 
order which forms the subject-matter of 
thia appeal was passed was made by the 
Appellant on the 16th April 1924. The 
application purported to be one under sec. 
47 pf the. Code of Civil Procedure and also 
under Or. 21, r. 90 of the same Code. The 
objectiopB that were put forward on behalf 
of the Appellant in the said application in 
order to bring it under sec. 47 were mainly 
to the effect that the properties were not 
liable for .the decree inasmuch as they be- 

(1) L. B. a? I. A. 116: •. 0 . 1. L. B. SS Bom. 

. 887 | 6O.W.N. .10(tB0a). 
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longed to the mother of the Appellant and 
the decree had been passed not for the 
debts of the mother but for those of her. 
husband ; and that the father had no leg.il 
necessity to mortgage the properties and 
consequently the properties of the appli- 
cant were not liable for the mortgage. 
The same objection is also to be found in 
another application which was filed on be- 
half of the Appellant previously on the 
7tb January J924 and which was dismiss- 
ed for non-prosecution on the 8th Febru- 
ary 1924.. It appears also that this ob- 
jection was raised in the suit itself and the 
decree was passed on deciding the same 
against the applicant. This objection is 
really one which can hardly be considered- 
as falling under sec. 47, C. P. C., and the 
order that has been passed by the Sub-, 
ordinate Judge against which the present 
appeal has been preferred really comes 
under Or. 21, r. 90 of the Code of Civil 
•Procedure. That being so, the mere fact 
that in the application sec. 47 was men- 
tioned would not enable the Appellant to 
save limitation if as a matter of fact the 
application was not filed within 30 days 
of the siile. The liesiwndent put forward 
a contention before us to the effect tlmt 
tlie application was filed beyond 30 days 
from the date of the sale and that no. 
reasons have been given by the Appellant 
such as would enable him to get an order 
extending the period of limitation pro- 
vided for an application under that rule. 
The learned Subordinate Judge in his 
judgment states that the application 'for 
setting aside the sale was made on the 
last date of limitation. But looking at 
the dates on which the sale took place and 
the application w'as filed it will . appear 
that it was filed a day tod late. It should 
have been filed on the 14th April 1924, on 
which date, it appears, the -Court was not 
closed and l^eiefdre as .a. nstatter of foct it 
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was filed a day too late, and the applica* 
tion, theivforo, should have been dismiss- 
ed as not having been filed within lime. 
As however it was not so diainissed but 
was dealt with on the merits and as the 
learned vakil appearin;? on behalf of the 
Appellant has argued the appeal before as 
on the merits, I proiiose to deal with the 
case on its merits as well. 

The objections put forward on behalf of 
the Appellant are mainly three. The first 
is that l)efore the prelinuiiary decree w.is 
passed on the ^Tth December 192*2 one of 
the judgment-debtors, namely, Mastuti 
Khatun had died and that no substitution 
had been made of her heirs in her place 
before the said decree was passed and that 
it was only when the final decree was about 
to be passed on the 27th January 1923, 
that ifl to say, about sixteen months after 
the date of her death that her heirs were 
brought on the record. It is contended 
that the decree that was passed was er 
parte having regard to the fact that the 
judgment-debtor’s heirs were not brought 
on the record within the time allowed by 
law. In our opinion, this is not an ob- 
jection which can be taken either on an 
application under sec. 47 of the Code of 
Civil Procedure or in an application made 
under Or. 21, r. 90 of that C^e. The exe- 
cuting Court is not competent to go behind 
the decree and enquire into the question, 
thereby in effect challenging the validity 
of the decree itself. The final decree that 
was passed was the decree that was the 
subject-matter of the execution proceed- 
ings and it was passed against the heirs of 
the deceased Masturi Khatun. If it bad 
been wrongly passed against those heirs 
that may be a ground for setting aside the 
decree. But it is certainly not open to 
the executing Court to go into that ques- 
tkm and to say as to whether the decree 
vair.irhlidly,p8«^ against those heirs. 


That objection is not. therefore, at dl ten- 
able. 

I'ho ue<‘ond ground put forward on be- 
luilf of the Appellant is that there was 
irregularity in publishing and conducting 
the sale and tliat in consequence of such 
irregularity the properties were sold at an 
ii'.adcfiuatc price. The decretal amount 
was Hs. 20,258 and the properties were 
sold for Its. 15,435. The learned Subordi- 
nate .Judge has found upon the evidence 
that the pn)perties consisted of some 
(aluqs and soino khamnr lands and that 
tho value of the taluqs would be Bs. 12,500 
and that the khamar lands would be valued 
at Bs. 3,800. In his opinion the total 
value of the properties at the highest 
figure cannot exceed Bs. 16,300. The Ap- 
pellant in these proceedings examined him -, 
self and two other witnesses in order to 
prove that the real value of the properties 
was much more than what was obtained at 
the sale. The Appellant himself was not 
in a position to give any clear evidence as 
to the value of these properties. He 
stated that the net income of the pro- 
l)erties was Bs. 600 from which the mddar 
rent had got to be deducted and that such 
properties sell at 40 times the annual in- 
come. As to the khamar lands he stated 
that they w'ere about 22 kanis in area of 
uhich about 19|- kanis were culturable 
lands. In pross-examination, however, 
he stated he was not able to state the 
^aluc of any of the taluqs or their income 
nor was he in a position to say what the 
profits of any particular taluq were but 
that his Sarkar knew all about it. This 
Sarkar was not examined as a witness in 
the case.- Witness No. 2 for the Appel- 
lant states that there are 22 kanis of 
khamar land and that each kani sells for 
Ii.s. 700 or Bs. 800 and that the taluqs sell 
at 30 or 35 times their annual profits. 
He, however, is a man who' is a servant 
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of the Appellant. The only other wfiness 
examined in the ease on hehaU of the Ap- 
pellant is witneM No. 8 who states that 
he does not know it any sale proclamation 
had been served or if there had been any 
beating of the dmms. He states that 
each kani of land sells for Bs. 600 to 
Bs. 700 and that the taluqs sell at 30 times 
their annual income. Ho states that he 
himself purchased a taluq at 82 times its 
annual income. A.s the learned Subordi- 
nate tbidge has |X)inled out, it is well 
known that small properties are sold at 
much higher values proportionately than 
large ones. On behalf of the decree- 
holders several witnesses were examined 
and they prove that as a matter of fact 
^taluqs are sold at 26 times their annual 
■income and even upon the deposition of 
the Appellant the total income of his pro- 
perties would not exceed Bs. 500 and, 
therefore, the value of the taluqs would be 
about Bs. 12,600. As to the khatnar 
laud, upon the evidence adduced on behalf 
of the decree-holder, it would appear that’ 
on an average the price is about Bs. 200 
per kani. On behalf of the Appellant 
copies of some cadastral survey kliatians 
were filed and it was only at the very last 
stage of the case that an ap|)lication was 
made on his behalf for time to have them 
certified. This application was rejected 
and in our opinion rightly rejected. 
Moreover what were filed were mere 
fragments and afford no real assistance to 
the Appellant. 

The position then is that the Appellant 
has failed to prove the value of the pro- 
iwrties, while upon the evidence on the 
record it cannot be said that the price 
fetched at the sale was inadecjaate. 

Then as to the service of notices, beyond 
the negative evidence given by witness 
No. 8 examined on Vdialf of the Ap^Bant 
to the effect that t^eie was no publication 


of notices there was no other evidence on 
his side. On the other band, the* decree-, 
holder has examined peons, a tahaUdar, a 
drummer who took part in the service of 
the notices and three other persons who 
were present at the time when the procla> 
mation and notice were served and upon 
their evidence it has been satisfactorily 
established that as a matter of fact the 
notice and the sale proclamation were 
duly .and properly served. It is, therefore, 
not established that there was any irre- 
gularity in publishing or conducting the 
sale fiur less that there was any inadequacy 
in the price that was fetched at the sale, 
consequent upon any irregularity. 

The next ground taken on behalf of the 
Appellant is to the effect that the notices 
of e.\ecution in connection with the issuing 
of sale proclamation were served not upon 
the minors’ guardian but were served 
upon the minor judgment-debtors. It is 
contended that Babu Debendra Prosad 
Boy who was appointed guardian ad litem 
of the minors in the suit was nut apt>uinted 
as such guai'dian in the execution proceed- 
ings and that inasmuch as there was no 
such appointment the service of notices on 
him cannot be said to have been proper stf- 
vicc in the eye of law. It is true that 
there was no fresh order appointing a 
guardian for the minor judgment-debtors 
in the execution proceedings and it is also 
true that the guardian does not appear to 
have entered appearance in the course of 
such proceedings. It also appears that 
after the sale he made an application 
before the Court stating that he was in- 
formed that the sale which bad taken 
place w'as vitiated jljy irregularities and 
W'as fit to be set aside and he asked for 
permission for making an application to 
set aside the sale and that no order was 
passed upon his application beyond the 
order that it should be filed. This, how- 

18 
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ever, only amounts to an irregularity. Aa 
has been laid down by the Judicial Com- 
mittee in the case of Malkarjan v. Nar- 
hari (1), where a sale took place after the 
notice had been wrongly served upon a 
person who was not a legal representative 
of the judgment-debtors’ estate and where 
the executing Court had erroneously de- 
cided that he was to be treated aa such re - 
presentative, the sale was not a nullity and 
should not be treated as invalid notwith- 
standing the iiTegularity, even though a 
material one, for the jurisdiction of tin- 
Court to execute the dcci'ee had been com- 
plete throughout. This irregularity can- 
not be taken to have vitiated the sale. As 
an authority for such a proposition re- 
ference may also be made to the case ot 
Font Bhusan Bhutan v. Surendra Nath Das 
(2), where it has been held that non-re- 
presentation of an infant by a guardian in 
execution proceedings is not itself a anlii- 
cient ground for avoiding an cxecuiijn ::a!.i 
and that such mutter stands on a different 
footing from a case where the provisions 
of Or. 32 of the Code have not been ob- 
served in a suit by or against minors. 

For these reasons we think that (he 
appeal fails and must be dismissed with 
costs. 

We assess the hearing fee at three gol.l 
mohurs. 

Gbbavbs, J. — I agree. 

-N. R. Appeal dismissed. 

(1) L. B. 27 I. a. 216 : 8. c. I. L. B. 26 Bom 
337 ; 6 O. W. N. 10 (ISOO). 

(2l 86 C. L. J. e (1021). 


[CIVIL BBVI810NAL JUBISDICTION.) 
Rbv. No. 639 or 1925. 


Nkwbould, j. 
Gbahaii, j. 
1925, 

19, June 


fiiHALA Pbosad 
AIdkbbji, Petitioner, 

V. 

Lal Momi DBvi and 
ore.. Opposite Party. 

Plaint pretentsd in wrong Court returned for 
filing in proper Court— Amendment of Court Feee 
Act before return of plaint— Court-fee, tj to be 
paid at under new Act— Plaintiff, if to be credited 
with amount already paid. 

A plaint teas filed in a Court which was 
ultimately found not to have jurisdiction 
in the matter and the plaint teas returned 
to be presented to the proper Court. Be- 
fore the plaint was returned the Court Fees 
Act was amended: 


Held — That when the plaint which has 
been returned is presented in a Court of 
competent jurisdiction the suit must be 
taken to be instituted on the date of such 
presentation and court-fee teas payable 
under the amended Act. The Plain- 
tiff would be credited with the amount al- 
ready paid and was to pay the balance. 

This was a Rule against an order <jf 
Habu .lugadi.sh Chandra Men, Subordinate 
Judge of Rurdwaii. 

The facts ot the ease will apiiear from 
the judgment. 

Babus Probodh Kumar Das and Apurba 
Charan Mukerji for the Petitioner. 

Mr. Cham Chandra Biswas and Babu 
Manindra Kumar Bose for the Opposite 
Party. 


The Judgment of the Coubt was as 
follows : — 

The Plaintiff hied a plaint in the Court 
of the Subordinate Judge of Alipur on the 
2nd October 1920. After litigation up to 
the High Ck>urt it was decided that that 
Court had no jurisdiction to try the suit 
and the plaint wag returned for presenta- 
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tion to the proper Court on the diet Octo- 
ber 1922. The Plaintiff then filed it 
before the Subordinate Judge of Bnrdwan 
on the 14th November 1922. The ques- 
tion that arises in this Bale is, “ What 
court-fee should be paid by the Plaintiff.” 
The lower Appellate Court has held that 
he should pay court-fees in accordance 
with the amended Court Pees Act, which 
came into force on the 1st April 1922, 
after deducting the court-fees already 
paid. 

For the Plaintiff, the Petitioner before 
UR, it is contended that the court-fee origi- 
nally paid is sufficient. On behalf of the 
Opposite Party, the Defendant, who ap- 
peared in this Buie it is contended that 
the Plaintiff should pay the court-fee under 
the amended Act without any deduction 
tor the cancelled court-fee stain)) on the 
plaint that was originally filed. We think 
that the learned Subordinate Judge is 
right in holding that the court-fee payable 
is that payable under the new Act after 
crediting the Plaintiff with the coui't-fee 
originally paid. The question as' to the 
Plaintiff being entitled to be credited with 
the court-fee paid has been decided by 
Full Benches of the Madras and Bombay 
High Courts. No case of this Court 
clearly in point has been pointed out -to 
us but our experience is that the practice 
in this province is the same as in the other 
provinces and we think that the Buie laid 
down in those cases should be followed. 

As to the court-fee payable it is undis- 
puted that the court-fee should be leviable 
under the law which was in force at the 
time when the suit was instituted. 

The whole question in this Buie is, 
" Was the suit instituted when the plaint 
was filed in the Court which had no joris- 
diction or when it was filed in the Court 
ha'ving jurisdiction.” On this point the 
diKiiiSco a Division Bench of this Gpjprt 


Laij Moot Dbvi. 

in Hedlot Khasia v. Karan Khasiani (1) is 
an authority for holding that when the 
plaint which has been returned is presented 
in a Court of com])etent jurisdiction the 
suit must be taken to be instituted on the 
date of such presentation. On behalf of 
the Petitioner reliance is placed on certain 
decisions of this Court reported in the 
Weekly Beporter which are discussed in . 
the judgment of the Subordinate Jjidge. 
We agree with him in thinking that those 
cases turn on the question of limitation 
and merely apply the Buie which has 
since been made in the law by the passing 
of sec. 14 of the Limitation Act of 1877. 

The result is that the Buie is discharg- 
ed. The Opposite Party’s application for 
a Buie directing an order to pay further 
court-fees is rejected. 

The parties will bear their own costs. 
The Petitioner will be allowed ona 
month from this date to pay the deficit 
court-fees. 

S. C. M. 


Nkwbould, J. 
B. B. Ghosk, J. 
1925, 

7, April. 


ICRlMIMAU BEVISIONAL JUBISUICTIOM.I 
Bar. No. 38 of 1925. 

iBam.Pada Obattbbjeb 
and ors., Complainants, 

V. 

I Basanta Bauhmabi and 
76 ors., Accused. 

Eastern Bengal and Assam Disordtrlg Houses Act 
(II, E. B. £ A., of 1907), see. -i—Proce&lingt under 
Act not governed hg Code of Criminal Procedure 
must be decided according to ordinmrg rules of fair- 
ness and propriety— Findings necessary to he arrived 
at to justify order of disoontinuanes under see. A— 
Bouse must be used m described in see. S, els. (it), 
(b), (cj to attract the operation of sec. S— Joint 
enquiry about several houses— Necessity of indi- 
vidual fitiding as to annoyance to local inhabitants. 

Proceedings under the Easietn Bengal 
and Assam Disorderly Houses Act are not 
governed hy the provisions of the Code of 
(1) 16 0. L. J, 2il At p. 216 (1911b 
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Criminal Procedure arid it is not necessary 
for the Magistrate to act only on legal evi- 
dence and he need not administer oaths 
but before passing an order under sec. 3 
he must satisfy himself not only that the 
houses are used as brothels or for the pur- 
poses of habitual prostitution or as disorder- 
ly houses but he must further find an addi- 
tional fact to bring it within the provisions 
of els, (a), (b) or (c) of sec. 8 of the Act, 

The Magistrate may come to his deci- 
sion in any way that does not violat-e the 
ordinary rules of fairness and propriety. 

While considering the cases of several 
houses together the Magistrate should 
apply his mind to the case of each house 
separately on the question whether annoy- 
ance was caused to the inhabitants of th'’ 
vicinity. 

This was a Keference made by the 
Sessions Judge of Zillah Rajsliahi, re- 
commending that the order of the Deputy 
Magistrate of Malda, dated the 30th Sep- 
tember 1924, be set aside. 

* The facts of the case will appear from 
the judgment. 

Mr. Gopal Chandra Das and Babu 
Satyendra Kishore Ohose for the Com- 
plainants. 

Mr. Narendra Kumar Bose and Babu 
Jatindra Mohan CHaudhuri for the Ac- 
cused. 

Mr. Ashraf AH, Deputy Legal Remem- 
brancer, for the Crown. 

The Judgment op the Coubt was as 
follows : — 

This is a Beference made by the leanicd 
Sessions Judge of Bajshahi recommend- 
ing that the order made by the Deputy 
Magistrate of Malda, dated the 80th Sep- 
tember 1924, under sec. 3 of the Eastern 
Bengal and *Assam Di^rderly Houses Act 
(Act II of J907) be pet aside. 


On a petition submitted to the Magis- 
trate 'of Malda by 26 residents in the Tici- 
nity summonses were served an 81 pei*' 
sons described as owners and 67 persons 
described as occupiers directing them to 
appear before the Magistrate on the 80th 
September 1924. After questioning the 
persons who appeared before him and exa- 
mining witnesses, but without adminis- 
tering any oath to the witnesses or record- 
ing their evidence or the statements of 
the persons against whom the proceedings 
had been taken, the Magistrate passed 
the following order : " I am satisfied that 
the houses occupied by the women named 
below are used as brothels and for the pur- 
pose of habitual prostitution and they and 
the owners of the houses occupied by 
them named in the left-hand column are 
directed to discontinue such use by the 
30th October 1924.” 

In the case of Itajani Khemtawali v. 
Pramoth Nath Chaudhuri (1), it has been 
held that proceedings under sec. 8 of the 
Eastern Bengal and Assam Disorderly 
Houses Act of 1907 are not governed by 
the provisions of the Code of Criminal 
Procedure,. It is not necessary for the 
Magistrate to act only on legal evidence 
and be need not and possibly he may not 
administer oaths. But before passing an 
order he must satisfy himself that tlie 
house is used as described in sec. 2, els. 
(a), (b) or (c) and be may do this in any 
way that does not violate the ordixuny 
rules of fairness and propriety. In the 
present case we agree with the learned 
Sessions Judge that the proceedings ti^en 
by the Magistrate do not appear to have 
been conducted within the o^inaiy rules 
of fairness. In the case referred to the 
order of the Magistrate was upheld qn the 
ground that the principles had not been 

U) I,Ii.B.37Cal.2S7; t. c. lA. C. V. V, 
404(1910). 



TB6 trStiCtJTTA MkkiiY NOTB^. 


93 


Vot. 

Bam Pada Chattbbjhb v. Babanta Baibhmak. 


violated. The Judges had before them a 
full record, not only of the evidence taken 
but also of a local enquiry held by the 
Magistrate in those proceedings. In the 
present case we have no record except the 
written statement filed by the parties pro- 
ceeded against and the judgment of the 
Magistrate. In tbe present case the 
Magistrate does not appear to have pro- 
perly realized that before he can pass an 
order under sec. 3 of the Eastern Bengal 
and Assam Disorderly Houses Act he must 
not only be satisfied that the houses are 
u.scd as brothels or for the purpose of 
habitual prostitution or as disorderly 
houses, but he must further find an addi- 
tional fact to bring it within the provi- 
sVins of els. (a), (6) or (c) of sec. 2 of the 
Act. Though in bis subsequent explana- 
tion the Magistrate refers to the fact 
which might bring cl. (a) into operation, 
namely, that the houses are in the vicinity 
of educational institutions, but at the time 
of the enquiry the only allegation made 
lieforc him was that the houses were used 
as brothels, etc., to the annoyance of the 
inhabitants of tbe vicinity. In bis judg- 
ment he has stated that certain persons 
named by him have proved that all the 
women proceeded against with six excep- 
tions are prostitutes and they use the 
liouses occupied by them as brothels and for 
the purpose of habitual prostitution to the 
annoyance of the inhabitants of tbe vici- 
nity including the witnesses examined by 
him. But in his final order he simply re- 
corded that he is satisfied that the houses 
occupied by the women named below arc 
used as brothels and for the purpose of 
habitual prostitution. He suggests that 
he has overlooked the importance of find- 
ing that each of these houses is used to 
the annoyance of the inhabitants of the 
vicinity. Under the law the Magistrate 
has no power to take action against the 


keepers of brothels provided that the place 
is respectably conducted unless it is in the 
neighbourhood either of an educational in- 
stitution or of a cantonment so as to draw 
the operation of cl. (a) or (o). 

In order to decide whether a brothel 
is used as such to the annoyance of the in- 
habitants of the vicinity, there is a great 
risk of confusion with findings when the 
cases of such a large number of bouses are 
jointly considered. We do not mean that 
it is necessary to draw up separate pro- 
ceedings and hold separate enquiries ill 
the case of each of these houses. But we 
think in deciding the question whether 
annoyance was caused the Magistrate 
should have applied bis mind to the case 
of each house separately. It seems ob-* 
vious that when there were several 
brothels in a portion of the town if some 
of them are used in a disorderly manner 
to the annoyance of the neighbours thei 
Magistrate, unless he applies his mind to 
each case separately, is liable to hold that 
all are similarly used. In fact his finding 
in his judgment suggests that there has 
been such confusion. There is no clear 
finding that every house has been so used 
us to cause annoyance. 

We therefore accept this reference and 
we set aside the order of the D^uty 
Magistrate of Malda, dated the 30th Sep- 
tember 1924, directing the persons named 
in his order under sec. 3 of the Eastern 
Bengal and Assam Disorderly Houses Act 
to discontinue the use of the houses as 
brothels oi' for the purpose of habitual 
prostitution. 

S. C. M. 
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(CRIMINAL APPELLATE JURISDICTION.] 
Apps. Nos. 382 and 389 or 1925. 

Pbafulla Kumar 

CuHiMO, J. Rot CROwonDRY and 

Moecbji, J. aur., Appellants, 

192.\ V. 

23, August. Tbb Kihg-Emferob, 
Respondent. 


Contpiraejf to commit erminal breach of trust— 
Only three aeoueed alleged to be eontpiratort Ac- 
qwttal of two and it* effect on the other aeeused 
Penal (Code (Act XLV of mo), eee*. ISOHOS. 

Where the conspiracy alleged in the 
charge is one in which only three persons 
are said to have been participators and 
two of them are acguitied, the other is en- 
titled to an acquittal as a matter of course. 

These were appeals pi-cferred against an 
order of the 3rd Presidency Magistrate of 
Calcutta, convicting the accused under 
secs. rJUB and 408, T. P. C.. and sen- 
tencing them each to one year's rigorous 
imprisonment and a fine of Rs. 500. 

The facts of the case wilt appear from 


the judgment. 

In Appeal No. 38v3/26. 

Bahu Probodh Chandra Chatlerii for the 
Appellant. 

Bahu Satindra Nath Mukerii for the 
complainant. 

Mr. Narendra Kumar Bose for the 
Crown. 

In Appeal No. 389/25. 

Babus Debendra Narayan Bhatta- 
'charjya and Radhika Ranjan Guha for the 
Appellant. 

Babus tiatindra Nath Mukvrji and 
Bibhuti Bhusan Lahiri tor the complain- 
ant. 

Mr. Narendra Kumar Bose tor the 


Crown. 


The Judgment of the Court was as 
follows •. — * 

MuEEBJX, J. — ^Thejne two appeals arise 
out of ai|!ji|^l^.pa8Bed by the Third Presi- 


dency Magistrate of Calcutta convicting 
the Appellants Prafulla Kumar Boy 
Chowdbury and Manik Lai Bur of an 
offence under secs. 120B/408, I. P. 
C. and sentencing them each to undergo 
rigorous imprisonment for one year and 
to pay a fine of Bs. 600 or in default to 
undergo rigorous imprisonment for six 
months and awarding the fines, if realised, 
to the complainant as compensation. 
There was another accused person one 
i’ramatha Nath Bose who was tried along 
with the Appellants in respect of the same 
offeuce, but was acquitted. 

The three accused persons were on the 
staff of the Bengali newspaper' Basumati, 
J'rufulla as a despaicher, Manik as an 
assistant accountant and Pramutha as 
checker of x)ostage stamxrs. 'J’he irrose- 
cution case was that they conspired with 
each other and were members of a cons- 
piracy witli the object of committing 
criminal breach of trust iu respect of 
Xrostage stamp or the luouey equivalent 
thereof and tliat they did in fact commit 
the offence of criminal breach of trust in 
leexiect of 07,(506 half-auua 
stamps of Bs. 2,112-11 as. their money 
value. The period was confined in the 
charge to that between the 3rd October 
1924 and :;>3rd March 1925, both days in- 
clusive. It was the prosecution case 
that a gigantic and well-organised swindle 
was being x>urpetrated in resfieot of postage 
.«>taiiips or their money equivalent for some 
cousiderable time, but for the sake of cou- 
\ciiieiice of proof or to jirevout embarrass- 
iiieul the charge was confined to such 
[xistage stamps as were meant to be affix- 
ed to cards which would require half-anna 
stamps to pass through the post as post 
cards. The circumstances under which 
the fraud was detected are fully described 
in the judgment of the learned Magistiale 
and need not be repeated here, but it is 
necessary to describe the procedure which 
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obtained in the office in order to deal witli 
the points which arise in the present 
appeal. 

The procedure which was in vogue may 
be gathered^ though not without consider- 
able difficulty, from the evidence of the 
proprietor P. W. 4 and the Manager T‘. 
W. 1. The difficulty arises from the 
divergence as to the details in the evi- 
dence of these two gentlemen due mainly 
to the disi'egard of sequence in the events 
that they were asked to state. The pro- 
cedure appears to have been somewhat 
cumbrous and to state quite shortly it was 
as follows : — Letters issued from the 
different departments of the office — and 
there are sixteen departments of the con- 
cern manned by a very large number of 
employees — are entered in the issue regis- 
ters of the respective departments and 
placed before the proprietor in his room 
for his signatui’e. After they are signed 
the deapatcher takes them from the pro- 
prietor's room. The despatcher then gets 
an advance from the diirwan requisite to 
cover the postage. This advance is made 
by the durwan from out of the cash which 
he has in his hand on account of sale pro- 
ceeds of newspapers sold through lyawkers. 
The despatcher takes this advance from 
the durwan after giving him a slip noting 
down thttrein the details of this amount. 
Stamp purchased with the amount so re- 
ceived is affixed by the despatcher to the 
letters and he produces them before the 
assistant accountant. The assistant ac- 
countant is supposed to check and count 
the number and value of the stamps on 
post cords, letters and packets and enter 
the same separately on a slip, and while 
retaining the slip with himself, returns 
the post cards, letters and packets to the 
despatcher. The slip is made over by the 
assistant accountant to a clerk for being 
enteifld iuk the stamp register. This <derk 


ordinarily writes the stamp register, but 
in his temporary absence other persons as 
well write it including the checker ' of 
stamp.s. The despatcher takes the post 
cards, letters and packets to the checker 
of stamps whoso duty it is to count 
them again and keep a note of the figures 
representing the stuin)>s or their value. 
The articles are then despatched by the 
deapatcher through some office peon to the 
[K>st office. After t!ie stump register is 
written up the checker compares the en- 
tries with the notes kept by him and ex- 
amines it with reference to the slip pre- 
pared by the ussistant accountant which 
also passes on into his hands. The checker 
has also to compare the entries with the 
issue register of the different departments. 
The durwan when he makes over the cash 
to the cashier, produces befere him a book 
in which he gets written up a sort of ac- 
count in respect of his collections and dis- 
bnrseinents and he alao produces before 
him the slip which (he despatcher gives 
him for the advance taken. The cashier 
receives the balance, if any, and puts down 
in (his l)Ouk the items mentioned in the 
slip and makes a calculation therein show- 
ing the amounts spent on different heads 
aud also the cash he receives from the 
durwan. The cashier finds the amount 
taken by the despatcher to tally with what 
the stamp register shows and it is then in- 
ferred that the postage actually issued is 
the postage for which advance has been re- 
ceived from the durwan. It may be con- 
ceded that if this procedure was followed to 
the letter, there could be no fraud Cut for 
the complicity of the despatcher, the assis- 
tant accountant and the checker, and each 
one of them was a sine qua non in the con- 
spiracy and possibly othera may also have 
participated in it. 

Now as regards the embezzlement there 
can hardly be any room for doubt. A good 
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deal of argument has been advanced before 
us in order to show that the examination of 
the books of the office by the C. I. D. officer 
was not comprehensive enough, that the 
figures arrived at by him cannot be acted 
upon as they do not take into account the 
postage that must have been used in letterg 
and packets, that the proprietor's personal 
corresix>ndence and as well as stamps 
which must have keen used by the Collec- 
tion Department, the Ayurvedic Depart- 
ment, the Editorial Department and the 
Agency Department have not been includ- 
ed in the calculation. Our attention has 
also been drawn to some of the dates on 
which the number of letters actually des- 
patched are far in excess of the number for 
which postage was charged for, and we 
have been asked to hold that if an audit 
embracing all the departments of the con- 
cern was made and for a sufficiently long 
period it would appear that there is no 
foundation for the charge. The learned 
Magistrate has dealt with all these matters 
.very fully in his judgment and 1 entirely 
agree with him in his conclusions in this 
respect. Making all sorts of allowance 
that is conceivable or that may be neces- 
sary nothing approaching a plausible ex- 
planation can be offered of the gigantic dis- 
crepancy in the figures. There is in my 
opinion not the slightest doubt whatever 
that a gross fraud was perpetrated in the 
office on a well-organised system and for a 
considerable length of time, and but for 
the honesty of some people in the office, 
the fraud would have gone on without de- 
tection. The etatements made by the 
Appellants in their written statement or 
in their defence only betray an innate de- 
pravity of nature and only create in our 
minds an ampunt of imjudice against them 
wlpoh personaUy I find it soinewhat diffi- 
ptK^inrietor apparent- 
ty dlil o^SPKnblrat he had to ded with 


a wicked world and it is this ignorance on 
his part that has caused him to suffer.' 

The substantial question for investigfa- 
tioii in the case is as to the complicity of 
the two Appellants. As I have already 
stated, if the procedure which I have de- 
scribed was strictly followed, in other 
words, if the three members of the alleged 
conspiracy did what it was their duty to do 
every day , all three must liave been parties 
fo it. In a criminal case, however, we are 
not permitti'd to proceed upon an assuiiip- 
(ioii I lull they actually did what they were 
required by the rules to do. The learned 
Magistrate has recognised the importance 
of this doctrine when dealing with the case 
against the checker Pramatha. With re- 
gard to that accused ho thus observes in 
his judgment ; — “ There is ground for sus- 
picion that accused No, 2 Pramatha was 
also in the conspiracy, as there is no doubt 
that he had the stamp register before him 
daily, because almost every day his initials 
are to be found under both thie credit and 
the debit side. But it is said that he 
checked the totals only and did not oom- 
para with the issye register at all. None 
of these registers do, in fact, bear any in- 
itials of the accused No. 2 or any indication 
that he looked over them. It cannot 
therefore be said for certain that these 
registers were placed befme him or seen 
by him daily in the evening as alleged by 
the prosecution. This work of daily check- 
ing used formerly to be done by the pro- 
prietor himself' but as he was bpsy with 
litigation in 1924 he made over thia doty 
to accused No. 2. The checking was done 
at the end of the day after a strenuous day's 
woric. It is .very doubtful whether the 
checking was evw done as H was intended 
to be done. ” Be tims acquitted jPramatiiia 
givii^ him the benefit df the doubt. 
acquittal of this aeeuilM at Ae lObt 
of the proseoti;dbB case ^ 
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cBse as against the two Appellants at lea:it 
to this extent that we have got to be satis* 
fied tlwt the two Appellants before us did 
actually follow the routine that was nre- 
sciibed for them in respect of the items 
covered by the neriod in the charge and to 
see what exactly has been proved in tlie 
case in this respect. 

As regards the Appellant Prafulla there 
is not the slightest doubt upon the evidence 
of the manager P. W. 1, the proprietor P. 
W. 4 and the durwan P. W. 8, that tlio 
part ascribed to him in the routine used to 
be performed by him. There is other ca i* 
dence corroborative of the evidence cf these 
witnesses. To show that he was a party 
to the conspiracy, however, it has got to te 
proved that he took a larger sum of money 
from the durwan than was actually neces- 
sary for the postage. On this point there 
is no evidence. The slips which he used 
to give to the durwan are not available, 
the entries in the dnrwan’s book (Ex. 19) 
which purported to have been made by the 
cashier from those slips have been proved 
only by proof of tbe handwriting of the 
cashier; the cashier has not been called. 
It is said he has left ofiice. This is not 
altogether unnatural as Prafulla is bis 
brother ; but that does not relieve tbe pro- 
secution from proving that the entries so 
made by the cashier really represented 
what Prafulla had stated in the slips. 
The durwan does not and indeed 
cannot be expected to say wh.it 
amounts were taken by Prafulla. 
Prafulla’s connection with the entries 
made in the stamp register or his know- 
ledge of any other documentwy evidence 
showing that larger amounts were being 
entered than were actually necessary has 
not at alt been established. In fact it has 
not been shown that the conspiracy was 
not equally possible without Prafulla but 
with his brother thescashier as oRe of the 


conspirators ; and so long as this con- 
tingency is within tbe ruige of possibility 
Prafnlla’s complicity cannot be held to 
have been establish^. Prafulla’s extra- 
judicial confession has not been relied upon 
by the learned Magistrate and his reasons 
for so doing are sound and substantial. To 
bring home the offence to Prafulla in my 
judgment we have to assume the very facts 
which the prosecution has failed to provh 
against him. 

Besides the evidence to which I have re- 
ferred the prosecution relies upon the 
pieces of documentary evidence, namely, 
Exs. 2 and 3. These are two of tbe riips 
which used to be prepared by the assistant 
cashier. All the other slips are missing 
from the office. One of them. Ex. 2, is said 
to relate, to a date subsequent to tbe period 
covered by the charge and is only relevant 
as showing the practice and that tbe 
assistant cashier used to prepare such 
slips. Tbe other slip, Ex. 3, of which the 
lower portion is said to have been in his 
handwriting shows that he made an entry 
indicating that postage was being charged 
for a number of post cards far in excess of 
those that were being issued on that parti- 
cular day. The latter undoubtedly is a 
very valuable piece of evidence as against 
tbe Appellant Manik, but it does not 
touch the Appellant PrafuUa. 

In my opinion therefore there is no evi- 
dence which would justify the conviction 
of Prafulla upon the charge on which he 
has been tried, and his appeal should be 
allowed and he should be acquitted and re- 
leased. 

With the acquittal of Prafulla, the other 
Appellant Manik stands acquitted as a 
matter of coarse, for the conspiracy alleg- 
ed in the charge is one in which only 
three persons are alleged to have been 
.partiqipatos, of whom one was acquitted 
by theieamed Magistrate and the other 

13 
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Prafulla has just been acquitted by this 
Court. The Appellant Manik tiierefore 
should also be released. 

Cuming, J. — agree. 

S. C. M. 


PRlVy COUNCIL 


[Appeal fbom Beloal.] 

ViSUOUNT HaLD'iNE,] 

Loan Dunedin. 

LoIiD DARtlNO, 

1925, 

Heard, 6 and 

G, March. 

Judgment, 

27, March. 

CivU Procedure Code (Act V of 1008), tee. 110 — 
Decree ievolving indirectly daim to property of ap- 
pecdable value— Connection mutt not be too renude. 


UooiCi.ANO Panna- 
LiL, Petitioner, 

V. 

P. E. GaZ! ab & Co., 
Respondents. 


Without attempting to define the word 
" property ” as used in the second clause 
to sec. 110 of the Civil Procedure Code, the 
Judicial Committee held that in the pre- 
sent case where the actual subject of the 
suit was only Rs, 3,000 odd, the other 
claim alleged to be affected by the decree 
was not really consequential on the decree 
under appeal and too remote to be en- 
titled to the description of being property 
indirectly involved in the issue of the suit. 

This was an application fur special leave 
to appeal to His Majesty in Council from 
a decree of the High Court in Bengal, 
dated the 30th January 1924. 


The Petitioner entered into contracts 
with the Respondent Company for the 
purchase from the latter of 1,000 bales of 
jute. The jute was delivered but was re- 
jected as of inferior quality and was in- 
voiced back. Disputes arose between the 
parties and abortive arbitrations took 
place, -r 



i, 6th July 1920 a sole arbitrator 
^y the Defendant Company 


made an eat parte award in their favour 
for Rs. 13,987. 

That award was set aside by the High 
Court in August 1921. 

Another ex parte award in favour of thh 
Defendant Company was similarly set 
aside in February 1922. 

On the 20tb February 1922 the Peti- 
tioner filed a suit for Rs. 81,617 for loss 
sustained under the contracts and interest 
thereon. 

That suit was eventually stayed at the 
instance of the Defendant Company on the 
28th July 1922 on the ground that the 
matters in dispute should be referred to 
arbitration. Thereafter each party ap- 
pointed an arbitrator and each arbitrator 
was objected to by the Opposite Party. 
Nevertheless each arbitrator contended 
that his appointment was valid and each 
made a separate ex parte award. The 
arbitrator appointed by the Petitioner 
awarded him Rs. 81,617, the amount of 
his claim in the suit that was stayed, and 
the Respondent Company’s arbitrator 
awarded the Company Rs. 3,953. 

The Respondent Company thereupon 
applied to the High Court to set aside the 
award in favour of the Petitioner, and ob- 
tained an order as prayed fur on the 6th 
December 1922. 

On the 9th December 1922 the Peti- 
tioner filed a suit to set aside the award' in 
favour of the Respondent ; lie obtained a 
decree from the trial Judge (Greaves/'J.) 
which was set aside by the High Court on 
appeal (Sanderson, C. J. and Richardson, 
J.). The Petitioner then applied for a 
certificate that the case was a fit ono for 
appeal to His Majesty in Council but that 
application was dismissed by the High 
Court (Sanderson, C. J. and Walmsley, J.) 
on the 5th May 1924. 

Messrs, DeGruyther, K. C. and L. U. 
Parikh for the Petitioner. — The amount 



VoL. XXX.] CXXiCUTTA WB9SLY NDTB8. 99 

Udoychand Pannalal V . P. E. Gazdab & Co. 


pr value of <^e Bubject<matter in dispute 
on appeal is over Rs. 10,000, so that an 
appeal lies to the Privy Council under the 
first paragraph of sec. 110 of the Code of 
Civil Procedure.. 1908. 

In any event it comes under the 2nd 
paragraph of sec. 110, in that there is in- 
volved indirectly a claim to property of 
over Es. 10,000 in value. 

The effect of the judgment of the Indian 
Courts is to deprive the Petitioner of some- 
thing of the value of over Rs. 10,000, viz., 
his right to prosecute his claim in the 
other suit. 

The High Court hold that the word 
“ property ” in sec. 110 is intended to 
connote the element of materiality. That 
cannot be so, inasmuch as there are cases 
where no actual value can be assigned to 
the riglit in issue as, e.g., in a suit to set 
aside an adoption. 

The word “ property ” is nowhere de- 
fined in the Civil Procedure Code, but it 
is defined in the Transfer of Propei'ty Act, 
1882. Sec. 130 of that Act clearly shows 
that property must include an " actionable 
claim,” and an ” actionable claim ” as de- 
fined in sec. 3 would include the present 
right of the Petitioner. 

Sir G. Lowndes, K. C, and Mr. E. B. 
Ilaikes for the Respondent Company. — ^No 
appeal lies under sec. 110, C. P. Code. In 
the Code the word ” property ” is not used 
in so wide a sense as in the Transfer of 
Property Act, 1882. 

There is no actual definition but the 
nicaning »{ the word can be gathered from 
a reference to the following portions of the 
Code 

Sec. 2 (18), Or. 20, rr. 9, 10, 11, 12, 13. 

Or. 21, rr. 11, 17 (proviso). 

Prcnn this it is dear that ” prcperty ” 
in the Code means something tangible as 
separate from a chose in action. 

In any event the Appellant’s right to 


his claim is conditional not merely on his 
Mtting aside the decree appealed from but 
also the decree of the 28th July 1922 from 
which no appeal has been lodged. 

Their Lobdshifs’ Judgubmt was deli- 
vered by 

Loin> Donedin. — The' question raised by 
this petition is as to the meaning of sec. 
110 of the Civil Procedure Code. The 
circumstances which have given rise to it 
are peculiar and complicated. They arise 
out of a contract for sale of goods made 
by the Respondents with the Petitioner. 
In the contract of sale there was a provi- 
sion that all disputes arising out of the 
sale should be settled by arbitration. A 
dispute did arise and cross-claims were 
made. The parties commenced arbitra- 
tion proceedings, but disagreed as to ap- 
pointment of arbitrators. An arbitrator 
appointed by the Respondents made an ex 
parte award in their favour, but this was 
set aside by the Court. New arbitrators 
chosen in a manner ordered by the Court 
were then appointed. Another ex parte 
award was made and this also was set 
aside. Against this order setting it aside 
the Respondents appealed. The Peti- 
tioner then filed a suit claiming the 
damages he had sought in the arbitration. 
This was met by an application to stay the 
suit pending the disposal of the above- 
mentioned appeal, or otherwise until the 
matter was settled by arbitration. The 
High Court granted the stay. The Peti- 
tioner appealed against that order. The 
Court of Appeal then took up this appeal 
and the appeal before mentioned and it 
dismissed both appeals, the date of the dis- 
missal of the last-mentioned being the 
28th July 1922. The parties then again 
betook themselves to arbitration. Again 
the arbitrators were unable to agree and 
ex parte awards were made, one in favour 
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of the Petitioner for Rs. 81,000 odd, the 
other in favour of the Respondents for 
Rs. 3,900 odd. 

On the 6th December, the High Court, 
on the application of the Respondents, set 
aside the award in favour of the Petitioner. 
The Petitioner then raised a suit to set 
aside the award in favour of the Respon- 
dents, and it is in this suit that the peti- 
tion comes before the Board. The High 
Court in its Original Jurisdiction set it 
aside, but on appeal the Appeal Court re- 
versed and dismissed the suit. The Peti- 
tioner applied for leave to appeal, but this 
was refused upon the ground that the sum 
involved was neither directly nor indirectly 
of the value of Rs. 10,000. 

The only question, therefore, is whe- 
ther the case falls within the words of sec. 
110; that section is as follows : — 

1 10. In each of the cases mentioned in da. (a) and 
(6) of aec. 109, the amount or value of the aubject- 
matter of the aiiit in the Court of first instance must 
be ten thousand rupees or upwards, and the amount 
or value of the subject-matter in dispute on appeal 
to His Majesty in Council must be the same sum or 
upwards, 

or the decree or final order must involve, directly 
or indii-ectly, some claim or question to or respecting 
property of like amount of value, 

and where the decree or final order appealed from 
affirms the decision of the Court immediately below 
the ^'ourt passing such decree or final order, the 
appeal must evolve some substantial question of law. 

Now, it is clear that the present caise does 
not fall under the first paragraph because 
the actual subject of the suit is only 
Rs. 3,000 odd. Nor does it fall under sub- 
sec. (c) of sec. 109, which is as follows : — 

(e) from any decree or order, when the case, as 
hereinafter provided, is certified to be a fit one for 
appeal to His Majesty in Council, 

because it has not been certified. It is, 
therefore, if at all, under the second para- 
graph of sec. 110. The learned Judges of 
the High C!ourt have held that it does not 
so fall upon .^ ^j^ oifnd that here what is 
or indirectly is not pro- 


perty. The Appellant argued that it must 
be property because the right which the 
petition has to make good was the claim 
of right which, in the nomenclature of 
English law, is called a chose in action, 
and because the transference of such rights 
is dealt with in the Transfer of Property 
Act. 

Their Lordships are not inclined to 
attempt any precise definition of the word 
“ property.” The Civil Procedure Code 
has not done so, and any definition might 
not be found in the future precisely to fit 
the circumstances which the kaleidoscope 
of actual experience may produce. But 
they think that the present is not a case 
where the issue of this suit can be said 
directly or indirectly to involve other pro- 
perty. Jjet the situation be considered. 
If this appeal were allowed and were suc- 
cessful, what would be the posjtion? The 
Petitioner would indeed get rid of his pre- 
sent liability to pay Rs. 8,000, but that 
is the subject-matter of the suit and is not 
of the value of Rs. 10,000. What, then? 
The first thing that he would have to do 
would be to get rid of the judgment of the 
28th .July 1922, staying his suit. Against 
that judgment he did not appeal, and he 
feels that so much that he has appended 
to the present })etition a further prayer to 
be allowed to appeal against that order. 
He would have to be successful in that 
appeal and then also he would have to suc- 
ceed on the merits of his suit, and not till 
then would he be in possession of anything 
tangible in the way of m<mey. 

Their Lordships think that this is not 
really consequential on the present decree 
and too remote to be entitled to the des- 
cription of being property indirectly in- 
volved in the issue of this suit. It must 
always be kept in view that no real mis- 
chief can arise from not allowing a very 
wide construction of the section, because 
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Bdch cases, if worthy of being tried by a 
higher tribunal, can always be dealt with 
under snb-sec. (c) of sec. 109. 

Their Lordships will humbly advise His 
Majesty to refuse the prayer of the Peti- 
tioner with costs. 

Solicitors : Messrs, Downer dt Johnson 
for the Petitioner. 

Solicitors : Messrs. Watkins d Hunter 
for the Bespondent Company. 

O. L. M. 

PRIVY COONCIL. 

[ArFiAL raoH LtHOBB.] 

Loan Sr AW. 

Loan rAssoR. 

Loan Blahesbobgh Giiolar Rasul 
Sir John Edge KkA'i, Appellant. 

Mr. Amrbr Alt. 

Thk Srohbt kv or 
Heard, 9 and SiA'K Fok Indi-* in 

10, Febraary. Chi ^Oll, H 8pondei<l. 
Judgment, 

12, March 

PuUie doewnenti, mtrut in, admimbtlily of— 
Exemption to rule of hearsay evidence- Reasons 
ther^or- Evidence Act (I of mi), see. 74- 

For a series of years since 1852 Plain~ 
tiff's family had been shown in the Reve- 
nue Records as belonging to a caste of 
Mohals, which, if true, would make the 
Plaintiff a Rajput and so a member of an 
agricultural tribe. The Appellate Court in 
India discounted these entries on the 
ground that “ there was no proof that who. 
eoer first caused this entry to be made 
had any title to the use of the term 
MoM:” 

Held — That the reason given was not 
sufficient to disregard entrie^s in public re- 
cords made in accordance with the require- 
ments of the law, in a pedigree case. 

Statements in public documents are re- 
ceivable to prove the facts stated on the 
general grounds that they were made by 


the authorised agents of the public in the 
course of official duty and respecting facts 
which were of public interest or required to 
be recorded for the benefit of the commu- 
nity- The reason for this exception made 
to the rule of hearsay evidence is thait in 
nearly all cases, after a lapse of years, 
it would be impossible to give evidence 
that the statements contained in such docu- 
ments were in fact true. 

This was an appeal (No, 2 of 1024) by 
special leave from a decree, dated the 25th 
October 1920, of the High Court at Lahore^ 
which reversed a decree, dated the 24th 
June 1915, of the Court of the Subordinate 
Judge, Ludhiana. 

The Appellant in 1912 purchased certain 
lands at Kamgarh and applied to have bis 
name brought on to the register. An en- 
quiry was held by the settlement officer 
who rejected the application on the ground 
that the applicant was not a member of an 
agricultural tribe and that the alienation 
was of a type which the legislature intend- 
ed to prevent hy the provisions of the Land 
Alienation Act, XI 11 of 1900. Appeals to 
the Deputy Commissioner and Einaucial 
Commissioner were dismissed. 

On the 3rd November 1913, the Appel- 
lant instituted this suit for a declaration 
that he was a MoJial Rajput by caste and 
that in the Revenue papers he and his an- 
cestors since 1852 had been WTongly des- 
cribed as Mohal Rhayyat by caste. The 
only issue in the trial w’as “ Is the Plaintiff 
a Rajput?” 

The Subordinate Judge answered the 
question in the affirmative and made a de-' 
cree in favour of the Plaintiff. 

He held that one Mohal, a Rajput, be- 
came a Mahomedan in the time of the 
Emperor Akbar and was the founder of a 
clan of Rajputs which had since borne his 
name ; that Nathu, a descendant of Mohal, 
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was the great grandfather of the Plain- 
tiff, and that he and his descendants 
had been described in the Revenue Records 
in tlie Ludliiana District as Khayyat 
Mohals, that Khayyat meant a tailor and 
signified a calling and not a caste, and that 
Khayyat Mohals had the same status as 
Mohal Rajputs. On appeal the High 
Court (Chevis and Scott Smith, JJ.) held 
that the Plaintiff’s alleged descent from 
Mohal was not established and that there 
was no proof that Nathn had any real 
claim to be described as a Mohal. In con- 
clusion they commented on the fact that 
the Plaintiff himself had failed to give 
evidence as to the families into which he 
and his relations had married. 

In the event they held that the Plaintiff 
had not established his contention that 
he was a Rajput and they reversed the 
decision of the trial Court. 

Messrs. DeGruyther, K, G. and Parikh 
for the Appellant. 

Messrs. Dunne, K. C. and Kenworthy 
Brown for the Re.spondent. 

Their Lobdships’ Judgment was deli- 
vered by 

Lobd Carson. — ^The (Plaintiff) Appel- 
lant is a resident in the District of 
Ludhiana of the Punjab and is the owner 
of “ culturable lands ” in that District. 
In or about the year 1912 he bought cer- 
tain other lands and applied for mutation 
of names. The Deputy Commissioner 
and, on appeal, the Financial Commis- 
sioner of the Punjab, on the 3rd May 
1913, refused the application on the ground 
that the alienation in question was against 
the policy of the Punjab Alienation of 
Lands Act No. 13 of 1900 — that Act by 
sec. 3 enacts as follows : — 

“S.— (I) a penloD who deaiqei to mice e pern*- 
aenti alienation of Me qpnd ehall be at Uberty- to 
nuhe antb where - 


(a) The alienor ia not a member of an agriooltn^ 
tribe; or 

(<■) The alienor to a member of an ngrfonltnmi tribe 
and the alienee is a member of the same tribe or of 
a tribe in the same group. 

“ CS) Except in the cases provided tor in enb-seo. 
(1), a permanent alienation of land shall not take 
effect as snoh unless and until sanction is given 
thereto by a Deputy Commissioner. 

“ (3) The Deputy Commissioner shall enquire into 
the cirenmstanees of the alienation and sliall have 
discretion to grant or refnso the sanction required 
by sub-sec. (2).” 

The grounds of the deebion both of the 
Deputy Commissioner and the Financial 
Commissioner were that the Plaintiff was 
described in the Revenue Records as 
“Khayyat Mohal,’’ that that tribe was 
not one of the notified agricultural tribes 
of the Ludhiana District, nor was the 
Mohal tribe to which it corresponded. 
The Plaintiff alleged that although des- 
cribed in the Revenue Record of the land 
belonging to him as " Mohal Khayyat ” 
he was nevertheless a Rajput and a mem- 
ber of an agricultural tribe. It was ad- 
mitted that if he was a Rajput he was (en- 
titled to become the alienee, of the pro- 
perty, as Rajputs were an agricultural 
tribe and were so declared in the " Pun- 
jab Gazette ’’ of the 2lBt April 1904. 

The Plaintiff then instituted this suit 
in the Court of the District Judge of 
Ijudhiana against the Respondent and 
prayed for a declaratory decree to the 
effect that he was a Mohal Rajput and that 
all the entries in the Revenue papers show- 
ing his caste as “ Mohal Khayyat ’’ were, 
incorrect. The parties went to trial on 
one issue only, namely, “ Is the Plaintiff 
a Rajput?’’ 

On the 24th June 1916, the Subordinate.. 
Judge, after hearing a number of wit-, 
nesses and examining a number of docu- 
ments on both sides, delivered judgment 
and passed a decree in favour of the Plain- 
tiff. The Reqxmdent appealed to the 
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High Court of Judicature at Lahore and, 
on the 26th October 1920, that Court set 
aside the decree of the Subordinate Jildge 
and dismissed the Plaintiff's suit. Hence 
the present appeal in 'which, admittedly, 
the only question for determination is whe- 
ther the Plaintiff is a Bajput.' 

The case made by the Plaintiff, as the 
Appellate Court states, was that although 
in the Bevenue Beoords the Plaintiff’s 
family has been shown since 1852 as hold- 
ing land and their caste been described atr* 
Khayyat Mohal, the term Khayyat does not 
denote a tribe, but merely a profession, , 
viz., tailoring, that his got (i.e., subtribe) 
is Mohal and that his real tribe is Bajput 
and that there is no other tribe except that 
of Rajputs which contains a got of the 
name of Mohal. The Bevenue Becords of 
Mauza Shahna give his pedigree back as 
far as his great grandfather Nathu who 
by a pedigree propounded by the Plaintiff 
was alleged to be one of the four sons of 
Khana who was himself descended in the 
13th generation from Mohal. The Ap- 
pellate Court admitted that if Nathu was 
proved to bo descended as alleged from 
Ehana the Plaintiff would have proved 
his right to be a member of the Bajput 
tribe. That Court, however, refused to 
rely upon the evidence produced as prov- 
ing that the Plaintiff traced his pedigree 
through his great grandfather Nathu to 
Khana and thence to Mohal. In the view 
that their Lordships take of the other evi- 
dence in the case proving that the Plain- 
tiff’s got is Mohal and that thereby his 
tribe is Bajput their Lordships do not 
think it necessary to pronounce any opi- 
nion as to whether Nathu was descended 
from Khana. As the Court of Appeal 
finds 

** there leems to bo little doubt tliat Mohal ia the 
name of a anb-diTiaion of the tribe of Rajputa, and 
80 far as the evidenoe in thia case aLows thsie is no 


other tribe in the Punjaub which boa a got of the 
name of Mohal." 

and the same Court also states — 

" The conclusion at which wo arrive is that, ao fhr 
aa is known, there are no (leraons in the Fnnjaub who 
have any real right to bu described as Mohala except 
Rajputs and some Jats, who rightly or wrongly claim 
that they are really of Rajput origin." 

It is dear, therefore, that if the Appel- 
late Court had been of opinion that the 
Plaintiff had a title to the use of the term 
Mohal that Coiurt would have decided in 
favour of the Appellant. Now the first 
thing to be observed is that in the course 
of the present litigation S. Bachan Singh, 
the Respondent’s pleader, stated on oath 
that it was conceded " that Plaintiff is 
Mohal got of Khayyat tribe” {see state- 
ment of 27th July 1914). 

The Appellate Court has found that the 
mere fact that various members of the 
family have worked at tailoring cannot be 
regarded as any proof that the Plaintiff is 
not a Bajput, for, as stated in Ibbetson's 
Census Report, p. 333, which has been 
quoted by the learned Subordinate Judge, 
men of all castes follow the trade; or as 
the Subordinate Judge has stated, 
Khayyats do not make a tribal clan by 
themselves. It is proved beyond all doubt 
and so found by the .\ppellate Court that 
in the Bevenue Becords the Plaintiff’s 
family has been shown since 1852 as hold- 
ing land, their caste being described as 
Khayyat Mohal — and there are in evidence 
extracts from the settlement records of this 
District for 1853 in which Ilabia and 
Gahia granduncle and grandfather of the 
Plaintiff are put down as owners of 25 
ghumaons of land iu the village of Shahna, 
their quaum being mentioned as Khayyat 
(Mahommadan) and got as Mohal. Simi- 
lar entries are to be found iu relation to 
the settlement of 1882. It is admitted by 
the Appellate Court that if these records 
truly described the Plaintiff’s family as 
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Mohals it would prove, the Plaintifi's 
ri^ht in this action, but they attempt to 
dispose of this evidence by saying “ there 
is no proof that whoever first caused this 
entry to be made had any real title to the 
useofthetermMohal.” That is the only 
link ap^mrently which the Appellate Court 
has found to be absent from the evidence 
necessary to prove the Plaintiff’s case. 

Their Lordships cannot share the Aiew 
of the Appellate Court that evidence of 
this character, taken from public records 
for a series of years since 185*2 and record- 
ed in accordance with the requirements of 
the law, can in a pedigree case be disre- 
garded for the reason stated by the Appel- 
late Court. No evidence is given and no 
suggestion is made that sitch entries were 
false or that there was any existing reason 
why deliberately false entries should have 
been made. In such a case as the present, 
statements in public documents are receiv- 
able to prove the facts stated on the gene- 
ral grounds that they were made by the 
authorised agents of the public in the 
course of official duty and respecting facts 
which were of public interest or required 
to be recorded for the benefit of the com- 
munity (Taylor, Law of Evidence, lOih 
Ed., sec. 1591). In many cases, indeed, 
in nearly all cases, after a lapse of year.'?, 
it would be impossible to give evidence 
that the statements contained in such 
documents were in fact true, and it is for 
this reason that such an exception is made 
to the rule of hearsay evidence. Their 
Lordships being of opinion that the Plain- 
tiff has proved that he is entitled to the 
description of Mohal, it follows from the 
facts found by the Appellate Court, and 
already referred to, that the Plaintiff is a 
Rajput and is entitled to the relief claimed 
in thU action. The^ Ijordships will 
therefore hnmbly ad^se His Majesty that 
this hliiMiiiilNHiM Ij^ allowed with costa 


here and in the Court below and that the 
decree of the Subordinate Judge should 
be restored. 

Solicitor : Mr. E. Delgado for the Ap- 
pellant. 

Solicitor : Solicitor, India Office, for the 
Respondent. 

G. D. M. 


(CIVIL APPBLLATB JDRISDICTKW.] 
Appeal from Obioinal Civil JuBtBDionoM 
No. itiU of 1924. 

Sanderson, C. J a Baldbodas Lohba 
Bccklano, J. r v. 

192.>, iSbubohorndab Gobnka 
17, Jane. I and ors. 

Order eetting aeide an ex p^rte decree and attack- 
meet thereunder, if appeedable—" Judgment,” lekat 
it, within d. 15 of the iMtere Patent— Civil Pro- 
cedure Code (Act V of 1908), Or. 5, r. 17 -"J)m 
and reaeowMe diligence,” meaning of, teet of. 

In execution of an ex parte decree in a 
suit under Or, 37, C. P. C., certain pro- 
perties were attached. Subsequently the 
decree and attachment were set aside on 
the ground that the summoru had not been 
duly served : 

Held — That the order was not a “ judg- 
ment ” within the meaning of cl. 15 of the 
Letters Patent and was not appealable. 

The Justice of the Peace fob Cal- 
cutta V. The OBiia^TAL Gas Co. (1) relied 
on. 

MaHARAJ XlSHOBE V. ElBANBHOSHl (2) 
referred to. 

Per Sanderson, C. J.—It was not a 
judgment because it left the merits of the 
questions between the parties undecided. 
The setting aside of the ahtachment which 
was merely consequential upon the setting 
aside of the decree did not make the order 
appealable, 

(I) S B. L. R. 488 omi. 

(S) T. IkB.40C»i.6l6(llttl). 
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Per BookEiAnd, J . — Ari order to he a 
“ judgment ’* within el. 16 must be one 
affecting tite merits of the dispute between 
the parties deciding some right or liability. 
An order setting aside an attachment eon- 
sequentuU on the setting aside of the de- 
cree under which the attachment was 
made, though it affects some right between 
the parties, does not make the order ap- 
peaJable> 

What is “ due and reasonable dili- 
gence ” within the meaning of Or. 5, r. 
17, C. P. C., depends on the facts of each 
particular case. GenertUly if a process- 
server goes to a place on a day and hour 
when he may expect to find the Defendant 
there and does all that is required under 
the section, if he cannot find the Defend- 
ant (and could not find him whatever 
further steps he took by reason of his ab- 
sence), then it is not necessary for him 
to repeat his attempts to make personal 
service. 

CoHBN V. Nuesingdas Addx (3), Rajen- 
DRA Nath v. Sybd Jan Mbah (4) and Sita- 
BAH V. KaIiANDI (5) referred to. 

This was an appeal from an order of Mr. 
Justice Page, dated the 22nd July 1924, 
passed in the exercise of Original Civil 
Jurisdiction. 

The facts of the case will apjiear from 
the judgment. 

Mr. N. Sirkar for the Appellant. 

Mr, A. K. Roy for the Respondents. 

The Judgment of the Court was as 
follows • 

Sawbbson, C. J . — ^This is an appeal by 
the Plaintiff against an order made by my 
learned brother Mr. Justice Page on the 
22nd of July 1924. 

(8) I. L. B. IS OaL 908 (1888). 

(4) 8 0.W.N.574G898). 

(6) 170dW.N.8ee(I01)). 


HXA. 

The facits which it is necessary tor me 
to stote are as follows : — 

The Plaintiff filed the plaint on the 
28th of Februsury 1924, and summary pro-* 
ceedings were taken under Or. 87 of the 
Civil Procedure Code. On the 16th of 
April 1924, the Plaintiff obtained a de- 
cree, which was made ex parte. The 
Plaintiff, having obtained his decree, 
attached certain premises in Calcutta. On 
the 24th of June, notice of an application 
was issued on behalf of the Defendants for 
an order that the ex parte decree of the 
16th of April 1924 and the attachment 
effected in execution thereof on the in- 
terests of the Defendants in the premises 
therein mentioned should be set aside and 
that the Defendants should have uncondi- 
tional leave to defend the suit. 

The learned Judge heard the application 
and on the 22nd of July 1924 made an 
order that the decree and all proceedings 
in execution thereof be set aside and that 
the attachment issued in execution of the 
said decree be withdrawn. It is against 
that order that the Plaintiff has appealed. 

The learned Advocate, who appeared 
for the Defendants, fiook a preliminary 
point that no appeal lies on the ground 
that the order, which the learned Judge 
made on the 22nd of July 1924, was not 
a " judgment ” within the meaning of 
cl. 15 of the Letters Patent. 

The main question before the learned 
Judge was whether the summons had 
been duly and properly served. 

The learned Judge heard evidence in 
respect of this matter and delivered a 
judgment in which he dealt with the 
various points, which had been raised, at 
considerable length. 

At first sight it may seem unreasonable 
to suggest that this is not a “ judgment.” 

But the decisions of this Court go to 
b1k>w that the word “ judgment ”.in cl. 

14 
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every order which a learned Judge makes 
or every decision given by a learned Judge, 
even though it may be accompanied by a 
statement of the reasons which actuated 
the learned Judge in arriving at his deci- 
sion. 

The decisions of this Court upon this 
point are numerous. Many of them have 
been based upon the definition which was 
given by the learned Chief Justice Sir 
Biohard Couch in the case of The Justice 
of the Peace for Calcutta v. The Oriental 
Gas Co. (1), and, some of them, in my opi- 
nion, are difficult to reconcile with the 
judgment of the learned Chief Justice in 
that case. 

On previous occasions I have expressed 
the opinion that, whenever this point 
arises, it is for the Court to decide whether 
the particular order in question is a judg- 
ment within the meaning of cl. 15 having 
regard to the particular facts of the case 
and to the nature of the order. If the 
learned Judge had refused the Defend- 
ants’ application to set aside the ea: parte 
decree, it is not disputed that the Defen- 
dants would have had a right of appeal. 

The reason for that is, that there would 
have been a final decision as to the merits 
of the questions between the parties in the 
suit, and the liability of the Defendants 
would have been finally established, so far 
as that Court was concerned. 

That view of the matter is recognised in 
the Civil Procedure Code, because Or. 48, 
r. 1 provides that “ An appeal shall lie 
from the following orders under the provi- 
sions of sec. 104, namely ” 

(d). an wder under r. 18 of Or. 9 reject- 
ing an "application (in a case open to ap- 
peal) f<ur Ml order 'to set aside a deorsn 
passed ea; parte.’! 

Tfaoufj^ theraig^fi^t of appeal against 


an order rejectingtan application to^ set 
aside a decree passed ex parte, it does not 
follow that there' is a right of appeal when 
the learned Judge, instead of rejecting the 
application, accedes to it and sets aside 
the ex parte decree. 

As for as I am aware, this is the first 
case in which it has been alleged that then 
is a right of appeal in such a case as this : 
and, no case has been brought to our 
attention in which the exact point has 
been decided. 

There must have been many cases, in 
which an ex parte decree has been set aside 
by a learned Judge sitting on the Original 
Side, and it is significant that, as far as 
I am aware, there has been no appeal to 
this Court from such an order. 

I have come to the conclusion that there 
is no right of appeal ; and, I base my judg- 
ment upon the principle laid down in the 
case of The Justice of the Peace for Cal- 
cutta V. The Oriental Gas Co. (1) and upon 
the principle which I think underlies the 
decision in Maharaj Kishore Khanna v. 
Kiranshoshi Dassi (2). 

The result of the learned Judge’s order 
is, that the merits of the questions be- 
tween the parties in the suit have not been 
decided. On the contrary the result is 
that the suit has been restored and the 
matters in dispute and the question whe- 
ther the Defendants are liable for the 
amount claimed have yet to be decided. 

The learned Advocate, who appeared for 
the Plaintiff-Appellant, submitted that the 
order in this case is not an order merely 
setting aside the ex parte decree, Oiiid he 
drew attention to the fact that it direeted 
that all proceedings in execution should he 
set aside, and the attadunent dioidd he 
withdrawn : and, he argued that inas- 

(1) 8 B. L. B, «fr(U9S). 

1. L L. B. 
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mtich Bs tiie order included that provision, 
it was an appealable orde]^. 

That submission was at one period of 
the argument attractive to my mind, but 
on farther consideration 1 am of opinion 
that it is not sufficient to justify the Ckmrt 
in holding that this order is appealable. 

The proceedings in execution were con- 
sequential upon the decree, and if an 
order, which merely sets aside an ex parte 
decree, is not appealable, it seems to me 
impossible to hold that the decree is ap- 
pealable simply because the Plaintiff bad 
the time and opportunity to attach pro- 
perty in execution of the decree, before 
the appeal was filed. 

It was further argued that the learned 
Judge in this case had not exercised the 
jurisdiction vested in him by Or. 9, r. 13 
of the Civil Procedure Code and that the 
a 2 )plication was in reality an application 
for a review of the judgment by which he 
made the ex parte decree on the 16th of 
April 1924. 

I am unable to accept that ailment; 
I think there is no doubt that the applica- 
tion was made by the Defendants under 
Or. 9, r. 13, and the learned Judge pur- 
ported to exercise the jurisdiction vested 
in him by that rule. The Court might 
find itself in difficulties in future cases if 
we were to accede to the learned Advo- 
cate’s argument in that respect. 

The conclusion, therefore, at which I 
have arrived is that no appeal lies. That 
is sufficient to dispose of the appeal and in 
my opinion it most be dismissed. 

The appeal, however, was heard ujwn 
its mnifs : and the learned Advocate in- 
vited us to express our opinion upon the 
mecits. 

leaned Judge dealt with the matter 
under the second port Or. 5, r. 17. 
’Hwl nrib provides :— •** Where the De- 
fendMil or hie agent or such other person 


as aforesaid refuses to sign the acknow- 
ledgment, or where the ' serving officer, 
after using all due and reasonable dili- 
gence, cannot find the Defendant and 
there is no agent empowered to accept ser- 
vice of the summons on his behalf, nor 
any other person on whom service can be 
made, the serving officer shall affix a copy 
of the summons on the outer door or some 
other conspicuous part of the house in 
which the Defendant ordinarily resides or 
carries on business or personally works for 
gain ” 

The learned Judge came to the conclu- 
sion that one Madanlal was an authorised 
agent of the Defendants to take charge 
of legal proceedings. I am not sure whe- 
ther he meant by that finding to hold that 
Madanlal was an agent of the Defendants 
empowered to accept service of the sum- 
mons in this suit. If the learned Judge 
was of the opinion that Madanlal was an 
agent empowered to accept the summons 
on behalf of the Defendants it seems to 
me that there was evidence which went to 
show that the summons was tendered to 
Madanlal and that he refused to accept it, 
and it might be argued with considerable 
force that the turst part of r. 17 appl-eJ to 
this case. But in the absence of on ex- 
press finding upon that point, in my judg- 
ment, it would not be safe for this Court 
to rely upon it. 

A further point was raised in the course 
of the argument, namely, that the applica- 
tion of the 24th of June 1924 was out of 
time : and, reliance was placed upon sec. 
164 of the Limitation Act, which provides 
that for an application by a Defendant tot 
an order to set aside a decree passed trx 
parte the period of limitation is 80 days, 
to run from the date of the decree or 
where the summons was not duly serv«;d, 
when the applicant has knowledge of the 
decreg. 
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In this case the learned Judfpa held that 
the summons was not duly ''l^rved and 
there is iio express finding when the De- 
fendants had knowledge of the decree. 
There are, however, findings, which go 
near to a conclusion that the Defendants 
must have known of the decree on or 
about the date on which it was passed : 
and if it were open to us to decide this ap- 
peal upon the merits, I should have felt 
a strong inclination to have some further 
evidence or some further enquiry upon 
that point inasmuch as the application to 
set aside the decree was not made until 
the 24th of June 1024 though the decree 
was made on the 15th April 1924. 

Finally it was argued by the learned Ad- 
vocate that the learned Judge’s conclusion, 
that those who were acting on behalf of 
the Plaintiff in effecting service of the 
summons, had not used all reasonable and 
due diligence to find the Defendants was 
wrong. It was argued that the learned 
Judge based his conclusion upon a finding 
that the serving peon, after discovering 
that the Defendants, at the time when 
he attended at 12, BanstoUa Gully, were 
not in the house, admittedly made no en- 
quiries whatsoever of anybody as to their 
whereabouts. 

That finding of th^ learned Judge was 
strenuously challenged : and, it seems to 
me on the evidence that there is consider- 
able force in the aijgument which was pre- 
sented to us in that respect. 

I do not mean to detract in any way 
from the principle involved in the learn- 
ed Judge’s judgment. I agree that it is 
iiecessaiy for the Court to be satisfied on 
such an application as this that the provi- 
sions of the second part of r. 17 of Or. 5 
have -been- really complied with. It is 
necessary ip each ca^ for the Court to see 
whether m fact thg serving officer has used 
^swonable diligence with a 


view to finding the Defendant before the 
process of affixing the summons to the 
outer door or some conspicuous part of the 
house is resorted to. 

It is not necessary, in my judgment, for 
me to say more as to the merits, in view 
of the fact that I have arrived at the con- 
clusion that an appeal does not lie. 

For these reasons, in my judgment, the 
appeal must be dismissed with costs. 

BuckIiAnd, J. — ^It is with regret that I 
concur in the conclusion that this appeal 
must be dismissed on the ground that the 
order is not appealable : for, upon the 
findings of fact of the learned Judge, 
apart from my own view of the evidence 
generally, I would come to the opposite 
conclusion. It is, however, some satis- 
faction to know that if justice requires 
that a decree should be made in favour of 
the Plaintiff he will have a further oppor- 
tunity of obtaining it. 

Before considering whether or not the 
order appealed against is a " judgment " 
within cl. 15 of the Letters Patent, I de- 
sire briefly to refer to one aspect of the 
question which was presented by the 
learned Counsel for the Appellant'. He 
submitted that the order was appealable 
inasmuch as it could only have been made 
by way of review under Or. 47 of the Code 
of Civil Procedure, since as ui applica- 
tion under Or. 9, r. 13 it obviously was 
baiTed by limitation. 

I may say that, speaking for myself, I 
should have been willing to accede to this 
argument, had there been the fainteat in- 
dication in the record that the ieamed 
J udge purported to make the order by way 
of review. We hove been referred to the 
petition upon which the order was based 
and the statements which it oontaiinB 
setting out matters beyond what is neces- 
sary for the purpose of an ai^lication 
under Or. 0 , r. 13. That pay be. utd is 
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no doubt the cue, bat«it does not follow, 
particularly when the prolixity of petitions 
and pleadings in this Court is borne in 
mind, that the application was made by 
way of review or that the learned Judge 
80 made the order. The Code of Civil 
Procedure provides that an application for 
review shall be made in a particular form. 
There is no pretence whatever that the 
petition in this case is in that form, but 
this is not a point of much cogency, as 
similar applications have been treated as 
applications for review on the Original 
Side of the Court. The learned Judge, 
however, says that the Defendant brings 
the application by reason of the provisions 
of Or. 9, r. 13 and had there been, I re- 
peat, any indication upon the record that 
he was proceeding by way of review, the 
position might have been different. As 
it is, the order must be regarded as having 
been made exclusively under that order 
and rule. 

The order provides in the first place that 
the ece parte decree shall be set aside and 
the suit restored, and further that certain 
attachment proceedings incidental there- 
to shall be set aside. These are two sepa- 
rate and distinct matters. 

The order restoring the suit is not ap- 
pealable under the Code of Civil Procediue. 
The intention of the Code would appear 
to be that in the circumstances to which 
Or. 9 is applicable — be it under r. 13 or 
under r. 9 — ^where the result is that no 
further proceedings may take place, an 
appeal will lie, but where a party who has 
been deprived of his decree will have a 
further opportunity of obtaining it, if 
justice requires that he should do so, then 
no appeal lien. These principles would 
appear to be material in considering what 
is a ‘‘ judgment,’’ which has been the sub- 
ject of many decisions of this Court. 

The order restoring the suit does not 


affect the merits of the question be- 
tween the parties by deciding some 
right or liability, for the right or liability 
is left open to be decided, and upon the 
further hearing, which necessarily follows 
from the order, it will be decided. 

A further argument addressed to os is 
that the order restoring the suit is an order 
determining some right or liability because 
it also sets aside the attachment since ob- 
tained, and that, in consequence, the right 
of the Plaintiff to have a certain property 
attached and sold at and from the date 
of the attachment is a right which has 
been determined and of which he has been 
deprived. 

This argument appears to me to be 
fallacious. I apprehend that the defini- 
tion of a “ judgment ” which is from The 
Oriental Gas Company’s case (1) and has 
been cited in many decisions of this Court 
must be applicable in its entirety to the 
order actually appealed against, and that 
you cannot apply one part of it to the order 
under appeal and another part of it to 
some other order which is or may be affect- 
ed if the order appealed against is revers- 
ed. It does not affect the matter that the 
order setting aside the attachment is also 
appealed against. If anything, that 
lessens the force of the argument, for the 
latter order may be dealt with separately. 

No doubt the judgment states the views 
of the learned Judge, but every judicial ex- 
position of a Judge’s opinion is not a 
“ judgment ” within the meaniTig ©f cl. 
15 of the Letters Patent. There is also 
no doubt ^^“«^i8ion. The decision is that 
the M qi^decree should be set aside. 
That doe?P:i^t affect the merits of the dis- 
pute between the parties, still less, apart 
from the attachment, does it decide any 
right or liability. As regards the pro- 
ceedings for attachment or the right to 
(1) S B. Ih B. 488, 468 GSftS). 
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have the attachment set aside, indepen- 
dently of the right to have the suit restor- 
ed, there has been no adjudication and it 
is impossible to say that the decision em- 
bodied in the judgment of the learned 
Judge affects the merits of any question 
upon which the attachment or the right u» 
attach depends, or that any such adjudi- 
cation determines any right of the Plaint ill 
or liability of the Defendant. The order 
setting aside the attachment is, in mj 
opinion, dependent upon the order restor- 
ing the suit and consequential thereupon, 
and because it is affected as a consequence 
of the order restoring the suit it is not 
open to the Appellant to contend that 
therefore the order restoring the suit, 
which is otherwise not appealable, be- 
comes appealable. In my opinion,^ tliu 
order which we are asked to set aside is not 
appealable and the appeal will have to be 
dismissed upon that ground. 

As regards the merits, I do not propose 
to fivaminft the facts and circumstances in 
the manner which it would have been 
necessary to do were we allowing the ap- 
pe^ on that ground, but I have alreadj 
generally stated my conclusion. It does, 
however, appear upon a ^rusal of the 
judgment th|kt the learned Judge has not 
oonsideted the effect of the presence of 
Madanlal as, to use his words, “ the 
authorwed agent of the Defendants to take 
charge of legal pixKjeedings,” with refer- 
ence to Or. 5, r. 17. The learned Judge 
dearly accepted the evidence adduced on 
behalf of the Plaintiff in preference to thai 
adduced on behalf of t^ ^^agre^".*’ 
on a scrutiny of the evidence be s?t^ 
quipo no greUt eflEort to bodld > MadapO- 
lal, whether or not the learned Judge bo 
meant by the words which 1 have quoted, 
waB ** aq ageqt ei^powered to accept ser 
vice Bununoijy|j,j|n .|>ehal{ of the Befou • 
dan*.!’ I upon this aspect 


of the matter or the effect of such a cmiclQ- 
sion in relation to the other findings of the 
learned Judge or the evidence generally, 
for the learned Judge has not considered 
it and moreover it is unnecessary in view 
of the order to be made on' the appeal. 

The learned Judge has on several occa- 
sions used the expression “ substituted 
service ” which indicates some slight 
degree of misapprehension in his mind. 
No doubt if the drcumstancos are such 
that eventually the writ is affixed on the 
outer door of the house there is a substitu- 
tion in the sense that the document is not 
left in the hands of the person on whom 
service should be effected, if possible, but 
that is not “ substituted service ” as re- 
cognized by the Code of Civil Procedure. 

“ Substituted service *’ is provided for by 
Or 6, r. 20, but, as there is no question 
of the service being substituted service in 
this case, I need not refer to it further, 
beyond mentioning that before sorvkss 
may be so effected the Court has to be 
satisfied with regard to certain matters 
which do not arise where ser/ice is effect- 
ed in the manner provided by Or. 5, r. 17. 

Before concluding I desire to comment 
on certain general observations made by 
the learned Judgie in the course of his 
judgment, ub briefly as 1 may without 1 * 6 -; 
ferriug to the evidence in detail. Or. 6, 
r. 17 provides that "where the serving 
officer after using all due and reasonable 
diligence, cannot find the Defend- 
ant "he shall do certain things 

for the purpose of effecting service. Thu 
words " all due and reasonable diligence " 
are general, as necessarily they must be, 
for they are applicable to every case where 
service has to be effected. 

In Cohen v. Nurtingdaa Addy (fi), 
Petheraui, C. J., sittmg singly on the Ori- 
ginal Side of the Court made certain obser- 
(A I. ka.i»OBi>ii»(i8aa). 
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vations with regard to this. He said : 
” It is tme that you would go to a man's 
house and not find him, but that that is 
not attempting to find him. You should 
go to his house, make enquiries and if 
necessary follow him. You should make 
enquiries to find out when he is likely to 
be at home and go to the house at a time 
when he can be found." These observa* 
tions have been quoted by the learned 
Judge in the order under appeal. In 
Rajendra Nath Sanyal v. Syed Jan 
Meah (4), Jenkins, J., delivered a judg- 
ment as to what is required to be proved 
as to service in undefended cases, and 
said : " For the purpose of establishing 
that the Defendant cannot be found, it 
must be shewn that proper efforts to find 
him were made, as for instance, that the 
serving officer went to the place or places 
and at the times at which it was reason- 
able to expect he would be found " — ^that 
is so far as I need quote, the remainder re- 
fers to other matters to be proved. ^ 

The words in these two judgments are 
in strung contrast, the earlier appears to 
prescribe a detailed procedure by way of 
a general rule as to what is "due and 
reasonable diligence," while the latter 
merely gives an instance. 

It has been said more than once that 
each case must depend on its own circum- 
stances, a proposition with which I fully 
agree, which makes it impossible by re- 
ference to details to say what is necessary 
by way of " reasonable and due diligence." 
What is due diligence in one case may not 
even be diligence in another case ; and the 
words " due " and " reasonable " would 
be ina^licablef to diligence which took 
the process-server repeatedly to the De- 
fenduit’g residenoe at an hour when he 
m%ltt be expected to be at his business 
ofileei What furrier attempts should be 
f^. W; m. t74S(iMt). 


made to find the Defendant elsewhere, 
assuming he has not been found at the 
place wWe he may be expected to be at 
a particular hour, must in a large measure 
depond upon the information available to 
the process-server. If in fact the De* 
fendant is absent from the locality it can- 
not be said to be necessary for the purpose 
of showing that he was reasonably and 
duly diligent for the process-server to go 
over and over again. This point was 
dealt with by Mookerjee and Carnduff , .hi . , 
in Sitarani Sirami v. Kalamli Patra (51. 
In tiiat case the serving peon when he 
went to the house of the Defendant was 
informed that the latter had gone to 
Vizagapatam. He thereupon affixed a 
copy of the notice on the outer door of the 
liouse and it appears that the Defendant 
did not return from Vizagapatam till 
three months later. The learned Judges 
said : "It was consequently impossible 
for the peon to retain the summons in his 
custody till the return of the Defendant, 
and as the Defendant had left the jurisdic- 
tion of the Court, it was not possible for 
the peon to effect service upon him per- 
sonally outside the jurisdiction." If that 
is the proper course for the peon to pursue 
in such circumstances, does it follow that 
diligence, which woiild have been such as 
is required by the section if the process- 
server had known that the Defendant was 
absent, is no longer diligence if it so 
happens that he is not told that the De- 
fendant is absent and that subsequently 
transpires, when the effectiveness of the 
service is in question, to have been the 
fact? In my opinion, provided the pro- 
cess-server goes to a place on a day and 
hour when he may expect to find the De- 
fendant there and does all that is required 
under the section, if he cutmot find the 
Defendant and he could not find him 

gs> i 70 .w.v. 9 e 9 :ani>. 
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whatever further steps he took by reason 
of his absence, then the position is such 
as we find it in this case, and I cannot per- 
ceive that it is necessary for the process- 
server to repeat his attempts to effect 
personal service. 

The learned Judge has used the word 
"perfunctory ’* but I find it quite im- 
possible to take the view that what took 
place on the occasion when the summons 
eventually was affixed iqxjn the outer door 
of the house and subsequently removed 
by Madanlal was perfunctory. 

The practice of the Court as to proof of 
service and matters to be proved has ob- 
tained, possibly with modifications, for 
very many years and I have been led to 
make these observations lest by passing 
over the learned Judge’s observations in 
silence I might be deemed to endorse his 
interpretation of the effect of the section. 
Where the fact of service is contested it 
will be a matter for detailed consideration 
as to how service purports to have been 
effected, and in each case it will be neces- 
sai 7 to show that the process-server was 
reasonably and duly diligent in his 
attempts to effect personal service, due re- 
gard being had to the particular circum- 
stances. 

For reasons already given I agree that 
the appeal must be dismisi^ with costs. 

Mr. N, C. Mondal, Solicitor for the Ap- 
pellant. 

Mr, C. C. Bose, Solicitor for the Bes- 
pondents. 

8. N. B. 


[•NSOLVENOT JURISDICTION.] 
Bo. dS or 1925. 


PaABSON J. 
1925, 
23, June. 


In the matter of 
OoPAi. Dass Auboba. 


Inwlvent not produeing hooht h»fcr» th» Ofieial 
Attignte on the ground that they cue not in hie 
poseeetion — Refusal bg the Registrar in vneoloentg 
to pass protection order — When does the Court 
interfere with eueh discretion of the Registrar. 


Where the books of a joint family busi- 
ness were in possession of a Receiver ap- 
pointed in a partition suit between the 
members, one of whom had been adjudi- 
cated an insolvent, and the Registrar in 
insolvency refused to pass protection 
order in favour of the insolvent on the 
ground that the insolvent had not yet pro- 
duced the books before the Official 
Assignee : 


Held — That inspite of see. 36 of the 
Insolvency Act, which may be availed of 
by the Official Assignee or a creditor for 
the production of the books, the Court 
would not interfere with the discretion of 
the Registrar unless it was convinced 
that the insolvent had taken all possible 
steps for the production of the books 
before the Official Assignee. 

The facts of the case will appear from 
the judgment. 

Mr. S. N. Banerjee for the Insolvent. 

No one for the other side. 


The Judgment of thb Court was as 
follows : — 

Pbabson, J. — This is an appeal against 
an order made by the Begistrar in insol- 
vency, dated the 6th June 1926, by which 
he refused to pass a protection order in 
favour of the insolvent. He has set out 
the grounds on which he relies in his order, 
add the broad ground upon which his ac- 
tion has been taken is that the insolvent 
is a trader, c^i^d on a joint family busi- 
ness of wl^ family he was the fterto, and 



Vdi.. ZXX.l 


THE OAIiOBTTA ^WBBKIiY NOTES. 


11 ? 


Il Oto BMitor ci QrWiXi X>A88 Auboba. 

thftt the bookff halve hot yet been produced 
befoie the Official Assignee. It appears 
that at the time the adjufficatipn order was 
applie4 lor, the Begistrar in insolvency 
refowd the application on the same 
ground; The order, however, was made 
by tlm Court on the 28rd April, and the 
schednle was filed. It appears from the 
order of the Begistrar that the insolvent 
filed a list of the books at the time of his 
apidication for adjudication. It appears 
that they are in the possession of two Be- 
ceivers who were appointed in a partition 
suit between the insolvent and the infant 
members of his family. It was instituted 
in December last year. An order of this 
Court has been made directing the Be- 
ceivers to deal with the insolvent’s share 
in the property. The list of books filed 
by the insolvent was signed by the Be- 
ceivers and he asked that he might be 
exempted from producing the books stat- 
ing that they would be produced by the Be- 
ceivers. That statement has not been 
borne out by what has subsequently 
hai^ned, and at the time of application 
tor protection order before the Begistrar 
it was stated by the Attorney of the insol- 
vent that he intended to apply to the Court 
for an order on the Beceivers to deliver the 
books to the Official Assignee. 

The main ground argued in the present 
application before me is that it is not pos- 
i^le for- the insolvent himself to take any 
furtiier steps than he has done to obtain 
the production of these books because not 
cmly are they in the possession of the Be- 
ceiven but tiie books themselves are not 
the bodes of the iasdvent's own busmess 
bntof the joint' family business, of whi^ 
he U.one .44 the e(^>arcenet8. It is nrg^ 
tiiat the Official Assignee himself couldir 
andy to this Court under the i^ovisioBS 
iiOk 9$ for an order that the bodks 
siwiijdj re adn uror byjffie Beoeivm, or 


if not the offidal Assignee, then a (m’ditor 
might make the application. It is. per- 
fectly true that that procedure is open in 
this case. At the same time, primA facie, 
it is for the insolvent to produce hiS books, 
and before interfering with the discre- 
tion that has been exercised by the B^^- 
trar in this case I should require to be 
convinced that the insolvent had himself 
taken all steps that were in bis power to 
effect the production of the books before 
the Official Assignee. Consequently I 
think I ought not to interfere with the or- 
der that has been made at present. I find 
it hard to believe that if the insolvent had 
taken proper steps even by approaching 
the Beceivers unofficially or asking the Offi- 
cial Assignee for a letter on his behalf cr 
by writing a letter of bis own to the Be- . 
ceivers stating what the facts were, the Be- 
ceivers as officem of this Court would have 
refused to assist the Official Assignee who 
is also an officer of this Court, by produc- . 
ing the books in his office. It may be that 
the terms of the order under which they 
are in possession of the books might 
technically prevent them from parting 
with the actual possession. If so, that is 
a matter which can easily be remedied by 
an application made to this Court. But 
so fur as the actual production goes, I can 
see no reason to think that if proper steps 
had been taken they might not have been 
by now effective. 

With these remarks I dismiss the appli- 
cation. It will, of course, be ope>n to the 
^solvent to renew his application for pro- 
tection order <m obtaining the books to be 
produced to the satisfaction of the Official 
Assignee. 

Mr. S. C. Pain, Solicitor for the Insol- 
,vent. 

. Afr. J. K. Dutt, Solicitor for the Adjudi- 
cating Creditor. 

B. N. B* 

m 
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Obkavbs, J. 

B, B. Guobb, J. 
1925, 

25, Jane 


L. B. OODMBBLL, 
Petitioner, 

«. 

Sh. Sukumari Dbbi, 
Opposite Party. 

■ Odleutta Beta Aet (III, B, 0 ,, of 19S0)-Stand- 
arditation of rent— Lease indvding property otOnde 
CalcutUs—Jwriedietion of Rent Controller, where 
intention of parties was not really to oreate toncmey 
»i reepeet of nuth property. 


Where the lease creating the tenancy 
comprised property in Calcutta as also 
some to which the Calcutta Rent Act could 
not apply and the Rent Controller fixed a 
standard rent for the Calcutta property : 


Held — Thai- the real test to be applied 
was whether there was any genuine inten- 
tion on the part of the lessor that the ten- 
ant should be put in possession of the pro- 
perty to which the Calcutta Rent Act 
.could not apply; and it. being evident in 
the circumstances of the case that there 
was really no such intention but that such 
property was put into the lease as an 
attempt to evade the provisions of the 
Rent Act, the Rent Controller had juris- 
diction to fix a standard rent in respect of 
the Calcutta property. 

This was a Rule (panted on the 15tli 
May 1025, against an order of the Presi- 
dent of the Calcutta Improvement Tribu- 
nal (Mr. S. C. Baneiji), dated the 4tb 
Aoril 1926. 

. The facts of the case will appear from 
the judgment. 

Mr. A. N. Chaudhuri and Babu Hiralal 
Ganguly for the Petitioner. 

Mr. B. ChakravaHy, Sir P. C. Mitter 
and fiahtt Hiralal Chakravarty for the 
Opposite Party. 


. fTbe JunoMBNT op xhh Court was as 
foUowB : — 

Gbiuvbs, j. — ^This Rulb was obtained 


at . the instance 61 the Petitioner L. Bs 
Counsell against an order of the President 
of the Tribunal, dated the 4tb April 1926, 
refusing to fix a standard rent in req)eet 
of the premises referred to in the petition 
on the ground that they were outside the 
provisions of the Calcutta Bent Act, 

The facts are these : On the 30th Nov- 
ember 1922, a lease was entered into be^ 
tween Sukumari Debi of the one part and 
Lionel Ross Counsell, the Petitioner, of 
the other part. By the lease the upper 
flat of No. 6, Rowdon Street and the out- 
oflices thereof together with a piece an^ 
parcel of land for " pleasure garden ” 
situate at Mudi Shahnagore within the 
jurisdiction of the Tollygunge Munici- 
pality were demised to the Petitioner for 
a term of five years from the Ist Decem- 
ber 1922 to the 30th November 1927 at 
a clear monthly rent of Rs. 450. The 
other provisions of the lease are not mate- 
rial for the purposes of this application. 
The schedule to the lease sets out in de- 
tail the demised premises. The first 
item in the schedule is the flat at 6, 
Rowdon Street; the second item is a 
plot and parcel of laud situate at Mudi 
Shahnagore within the limits of the Tolly- 
gunge Municipality lying in Division 6, 
Sub-Division S, being Holding No. 67, 
Dilii 55 grams. Police Station Tollygunge, 
measuring about 10 cottas, more or less, 
bounded on the north and west by' land 
of Sadunandan Lala, on the east by land 
of Lakhi Bibi, and on the south by a com- 
mon passage. 

The dispute between the parties really 
arises with regard to the second item of 
land contained in the schedule, . The 
landlord contends that there was a genuine 
demise not merely of the upper fiat of 
-No. 6, Rowdon Street, but also of the' 10 
cottas of land at Tollygunge and that con- 
sequently the Bent Controller has no 
jurisdiction to fix the standard renS of tbb 
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proDUBes. The Petitioner, on the other 
hand, contends that there was no genuine 
lettixiff of the 10 cottas of land at Tolly* 
gunge and that the real tenancy is of the 
upper flat of the premises No. 6, Bowdon 
Street and that, consequently, the jurisdic- 
tion of the Bent Controller has not been 
ousted. The matter came before the Bent 
Controller in the month of August 1924 
and no evidence was adduced before him 
on behalf of the landlord. Apparently, 
his legal adviser left the Court without 
cross-examining any of the witnesses 
called on behalf of the Petitioner. Some 
evidence, however, was called before the 
President of the Tribunal on behalf of the 
landlord. The evidence consisted of two 
persons employed by the husband of the 
Petitioner but their evidence has not been 
accepted by the President of the Tribunal 
and both the Bent Controller and the Pre- 
sident of the Tribunal have accepted the 
evidence which was given on behalf of the 
Petitioner before us. The Bent Control- 
ler found that the relationship of landlord 
and tenant did not exist as regards the 
Tollygunge plot and he states that this 
bad not been challenged, but he relies for 
this finding on a judgment of the Munsif 
in certain civil proceedings between the 
parties. I understand that judgment was 
put in evidence as an exhibit before the 
Bent Controller but we>think that it is 
better that this judgment should not be 
relied on for the purposes of this case. 
The sister of the Petitioner gave evidence 
before the Bent Controller and she stated 
that the plot of land in Tollygunge could 
not be traced. In the result, the Bent 
CkmtrpUer relying, I think, on the passage 
in the Munsif’s judgment, to which I 
have referred, found that the letting:* 
merely extended to the upper flat of No. 6, 
B(Oip^don Street and, accm'dingly, he has 
fixed e staudaifl rent for the premises of 


Bs. 269 per month inclusive of taxes. If 
he had jurisdiction then no question 
arises so far as we are concerned with re- 
gard to the standard rent that has been 
fixed. The matter was taken before the 
President of the Tribunal at the instance 
of the landlord and he raises as the seocmd 
issue this : “ Does the tenancy d the 
Opposite Party mclude wything besides 
the upper flat of No. 6, Bowdon Street? 
Is the flat a premises within the meaning 
of cl. (e) of sec. 2 of the Bent Act? If 
not, can any standard rent be fixed for it?" 
With regard to the second issue the Presi- 
dent states that it is admitted that the 
lease under which the Petitioner holds 
the flat covers also some land in Tolly- 
gunge and he states that the case of the 
Petitioner was that although the land was 
mentioned in the lease he had never been 
put in possession of it.' The President 
goes on to state that the Petitioner had 
sworn to that and that be accepts his 
testimony on this point. Then he goes 
on to state that the contention of the ten- 
ant, that is to say, the Petitioner was that 
as the lessor hag not put him in posses- 
sion of the plot of land it could not be 
said to have been let to him and he seems 
to have arrived at a conclusion in favour 
of the landlord on the ground that he finds 
comprised in the lease this plot of land in 
Tollygunge. He states that no ground 
was raised by the Petitioner other 
than that he bad never been put in posses- 
sion of this land. He then states that the 
Petitioner used the word " mythical '* 
with reference to the land uid that he also 
stated that he had obtained infmmation. 
about its location so that it could not bo 
said that it was fictitious. 

With all respect to the learned Presi- 
dent of the Tribunal I do not think that 
these two reasons dispose of this case. 
The men fact timt we find comprised h) 
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agreement of tenancy a certain plot of land 
is not conclusive that there was a genuine 
letting of that plot or that it was the in- 
tention of the parties that that should be 
included in the demise and I also think 
that mere fact that the land itself existed 
is not suflicient to dispose of the case. 
Whether the land in fact existed or not is 
not a question which we can decide but 
I am prepared to assume for the purposes 
of this judgment that there is a plot of 
land corresponding in general particulars 
with that set out in the lease, but even so 
1 do not think that this disposes of the 
matter. 1 think the real test to be ap- 
plllsd is this, was there any genuine inten- 
tion on the part of the lessor that the 
Petitioner should be in possession of Ibis 
piece of laud as part of the demise, that 
is to say, was it really his intention that 
the lease should extend as well to the land 
at Tollygunge as to the upper flat of Bo. 6, 
Bowdon Street. Turning to the evidence 
on behalf of the Petitioner which has been 
accepted by both , the Bent (Controller and 
the President of the Tribunal we find that 
again and again the Petitioner was asking 
both before the tenanqr to be shown the 
land and after the tenancy to be shown 
the land and to be put in possession there- 
of and: when we find that there is no 
attempt either to indicate the land or to 
put the Petitioner in possession of it, I 
think the conclusion is inevitable that it 
was not really the intention of the lessor 
to include this in the demise but that he 
merely put it into the lease as an attempt 
to evade the providons of the Bent Act 
tWith regard to the upper flat of the pre- 
mises No. 6, Bowdon Street. 

For these reasons, therefore, I think 
that the judgment of the President" of the 
'bibunal is not .correct and that we ought 
to restore the judjipuent dH the lElent Con- 
troller whOjj^^liink, rightly held' that he 


had jurisdiction in the drcumstances t(> 
fix a standard rent in respect of the upper 
flat of No. 6, Bowdon Street. 

The result is that we make the ' Buie 
absolute and the Petitioner will be entitled 
to his costs — Shearing-fee five gold mohurs. 

It. appears that the President of the 
Tribunal having decided the question of 
jurisdiction against the Futitioner stated 
that the other issues need not be consider- 
ed. The matter, therefore, will go back 
to the President ol the Tribunal in order 
that he may deal with the issues other 
than the issue No. 2 which deals with the 
question of juiisdiotion. 

B. B. GaosB, J.— I agree. 

S. C. M. 

iCiVIL RBVISIO'iAL JUBiaOlCtlON.) 

Bulb No. 10g5 or 1925. 

CUHIBG, J. 

B. B. Giiosb, J. 

1925, 

Heard, 1 3 and 

16, November. 

Jodgraent, 

16, November. 

Calcutta Rent Act (III, 0> C., of 1990), toe, 19-^ 
Point not taken before Centrelhr, if eon be tried bjf 
the Preddent of the Tribunal— Beemon, meaning 
of~See. 94 , eeope and effect of—Seetion, if entho^ 
rieee Preeident to dart a new oaee irreepeetiee at 
what took pUtee before Controller, 

When before the Bent Controller no 
question was raised as to whether the rent 
was unduly low or not on the 1st Nooem^ 
her 1918, the President of the Tribtt* 
nal has no jurisdiction under see. “18 or see, 
24 of the Bent Act to exprees hie opinion 
on the point, in the absence of emylhmg 
to show that the Bent ControUer was in* 
vited to express his opinion upon ihat 
point. 

It is a wrong applioiUion of the word. 
** revision *’ to sdy that afthouffiiihe deeU 


L. B. CooMsBit, 
Petitioner, 

V. 

Su. SuKUMAHi Dbbi, 
Opposite Party. 
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non of the Bent Controller was not 
sought for on a particulaT point it was 
open to any of the parties hy an application 
for revision to the President of the Tribu- 
nal io start a new point altogether and to 
have his decision. 

The proper reading of see. 24 of the Act 
is that the President of the Tribunal is to 
follow the procedure laid down in revu 
sing a decision of the ControUer and- not 
that he can treat the application for revi- 
sion as a suit irrespective of what was 
■ done before the Bent ControUer, 

The section apparently lays down that 
where there is a decision of the ControUer 
on a particular question, the President in 
revising that decision may take further 
evidence and come to his own conclusion 
having the decision of the ControUer before 
him. 

This was a Buie granted on the 21st 
August 1925 against the order of the Pre* 
sident of the Tribunal (Calcutta Improve- 
ment Trust), dated the 17th August 1925. 

The facts of the case will appear from 
the judgment. 

Dr, D. N. Mitter and Babu Kira ImI 
Gangvli for the Petitioner. 

Sir Provas Chandra Mitra and Babu 
Hira Lai Ohuckerbutty for the Opposite 
Party. 

The Judombnt of thb Coubt was as 
follows 

B. Bi Ghosb, J. — ^This case came before 
this Court onoe on a previous occasion 
from^ a decision of the President of the 
IMbunal. On that occasion the Presi- 
dent had dismissed the application for 
fixing a standard rent <m the ground 
' tiiat the demised premises did not fall 
witldn the provisums of the Calcutta Bent 
Act. The decision of the learned Presi- 
dent cd the Tribunal was set aside by this 
uid tile case was sent back to him 


for trial of the other issues involved in the 
case. 

The present *Bule was obtained by the 
tenant for the revision of the judgment 
now pronounced by the President fixing 
the standard rent in revision of the 
standard rent fixed by the Bent Con- 
troller. 

Before the Bent Controller the relevant 
question that was raised apparently was 
that the premises were let out on a higher 
rent than what was alleged by the tenant 
on the 1st of November 1918. The 
pleader for the landlady made an applica- 
tion before the Bent Controller to the 
effect that the hearing of the matter should 
be adjourned till the decision of an appeal 
arising out of a suit for rent brought in 
the AUpur Court was decided. This the 
Controller refused to do. Upon that the 
pleader appearing for the landlady did not 
choose to take any part in the proceedings 
and did not cross-examine any of the wit- 
nesses examined on behalf of the tenant 
who was the Petitioner before the Bent 
Controller. On the evidence the Bent 
Controller found that the premises were 
let out on a rent of Bs. 235 per month on 
the 1st of November 1918 and adding 10 
per cent, to that amount. he fixed Bs. 259 
as the standard rent for the demised pre- 
mises. 

The landlady applied for revision of 
that order under sec. 18 of the Bent 
Act on various pleas. A large mun- 
ber of issues were framed by the President. 
The material finding with regard to the 
rent at which the premises were let on the 
1st of November 1918 as found by the Con- 
troller was affirmed by the President of 
the Tribunal. The learned President 
then took up for his consideration what 
were the 5th and 6 th issues before hiiu. 
These had reference to the fact whether a 
stwdai4 rent had been previously fitsd 
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with regard to the premises between tw6 
persons, namely, Tuni Meerza and Wishart 
and to a previous order with regard to 
the fixing of standard rent of a portion 
of the building which is now in question 
which is said to have been fi/Tths of the 
disputed premises. The President while 
observing that fixing of standard rent is 
an order in rem did not accept the fi»ing 
of the standard rent between Tuni Meerza 
and Wishart as such on the ground that 
the order was passed on compromise be- 
tween the parties. He, therefore, used 
the fact that the rent was standardized 
only as a piece of evidence in coming to 
his conclusion and he made the same use 
of the standard rent fixed for the portion 
of the premises. The argument which he 
used was that in fixing the rent for the 
poition (6/7th8 of the demised premises) 
the Kent Controller took into account 
what he thought to be the proper standard 
rent of the entire premises. This finding 
he used for the purpose of coming to his 
conclusion, which is the vital question in 
this case, that the rent at which the pre- 
mises were let on the 1st November 1918 
was too low. There was another fact 
which he took into consideration in coming 
to his conclusion and it was that the pro- 
mises were let out at Bs. 280 in November 
1913. 

The decision of the President turned 
upon the question involved in the 4th issue 
before him. 

The point taken on behalf of the Peti- 
tioner before us may be shortly stated 
thus : Under sec. 15, sub-sec. (3), cl. (d) 
the Bent Controller may fix the standard 
rent at such amount as he deems just 
where the rent paid on the Ist day of 
November 1918 was in the opinion of the 
CciitroUer unduly Ipw and the discretion 
of the Controller is limited by the let por- 
tion of (t) where it is stated 


that under cl. (d) the standard rent shall 
not be fixed at a higher amount than the 
highest rent actually paid for the premises 
at any time since the let day of Novem- 
ber 1918. As I have already stated the 
procedure followed by the Opposite Patty 
before the Bent Controller was such that 
the Kent Controller was not called upon 
to exercise his judgment and to give his 
opinion as to whether the rent which was 
paid on the Ist November 1918 was un- 
duly low or not. The Bent ControUer 
found the rent as it was on the specified 
date. There was a dispute as regards the 
amount of rent paid at the time which he 
decided in favour of the allegation made 
by the tenant and which has been found to 
be correct by the President of the Tribu- 
nal. Can the landlady under such circum- 
stances by an application for revision of 
the order of the Bent Controller under sec. 
18 of the Kent Act start a new point and 
allege that the rent at that time was un- 
duly low and ask for the opinion of the 
President and get a standard rent fixed on 
that basis by the President? 

It seems to me that the contention on 
behalf of the Petitioner is sound. I think 
that under the Act the Controller should 
first form his opinion whether the rent 
on the prescribed date was unduly low 
under cl. (d) of sec. 15 (3) of the Eeiit Act, 
and then he is to exercise his discretion in 
fixing the standard rent. When he dees 
that it is open to the President of the 
Tribunal to revise that order on an appli- 
cation made by any of the parties. It 
seems to me a wrong application of the 
word “ revision ” to say that although the 
decision of the Bent Controller was not 
sought for on a particular point it was 
o^n to any of the parties by an applica- 
tion for revision to the President of the 
Iribuual to start a new point altogether 
and to have his decision— not •revising a 
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decision of the Bent Controller but a new 
decision of his own — ^for the first time. 

|t is contended on behalf of the Oppo- 
site Party that sec. 24 of the Bent Acf, 
which lays down that in revisinf; the deci- 
sion of the Bent Controller the President 
of the Tribunal shall follow, as nearly as 
may be, the procedure laid down in the 
Code of Civil Procedure, for the regular 
trial of suits, implies that the Prendent 
can treat the application for revision as a 
suit irrespective of what was done before 
the Bent Controller. It seems to me that 
that is not the proper reading of that sec- 
tion. Although it is difficult to under- 
stand what is really meant by that provi- 
sion, it seems to be clear that the Presi- 
dent of the Tribunal is to follow the 
procedure laid down in revising a decision 
of the Bent Con^ller. If there is no 
decision of the Bent Controller to revise 
there is nothing which the President of 
the Tribunal can revise. Apparently this 
section lays down that where there is a 
decision of the Controller on a particular 
question the President in revising that 
decision may take further evidence and 
come to his own conclusion having the 
decision of the Controller before him. 

It seems to me therefore that the Presi- 
dent of the Tribunal had no jurisdiction 
under sec. 18 or sec. 24 of the Bent Act to 
express his opinion as to whether the rent 
paid on the 1st of November 1918 was un- 
duly low or not in the absence of anything 
to show that the Bent Controller was in- 
vited to express his opinion upon that 
point. 

It has been further argued on behalf of 
the Opposite Party that assuming that the 
President had no jprisdiction to fix the 
standard rent on the basis ftat the rent paid 
OQ the 1st of November 1918 was unduly 
W he has fixed the standard rent after 
tiddivt into bonsideraEiio the two pirobeed- 


ings before the Bent Controller to which 
I have already referred. ' But the judg- 
ment of the i^sident of the Tribunal can 
hardly be construed in that way. It is 
quite clear that he treats the decisions in 
both the proceedings as evidence for the 
purpose of coming to the oonclusum that 
the rent paid on the 1st November 1918 
was too low. 

An attempt was made to support the 
decision of the President of the Tribunal 
on the ground that the standard rent fixed 
in the case l)etwoon Tuni Moerza and Wis- 
hart should be considered as a decision in 
rem, because although there is a recital 
of the decision having been arrived at on 
consent the Bent Controller was not 
authorized to fix a standard rent on con- 
sent of the parties. That may be so. 
But it is quite clear that the Bent Con- 
troller who had decided that case treated 
his decision as having been arrived at on 
consent of parties. If that is so the Pre- 
sident of the Tribuntd was quite right in 
his opinion that it could not operate as a 
judgment in rem. Nor could the decision 
fixing a standard rent of a portion of the 
premises be so considered, as the two pre- 
mises are not identical. 

In my opinion, therefore, the judgment 
of the President of the Tribunal cannot 
stand and must be reversed and the deci- 
sion of the Bent Controller restored. 

The Buie is made absolute with costs, 
the hearing fee will be five gold mohurs. 

Cuming, J.— I agree, 

S. C. M. 
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SOHBAWABDT, J. 
Duval, J. 

192.5, 

1 7, July. 


Birrnora NiTH Ghat* 
TBBJBB, Petitioner, 

V. 

I UVA'^'ANDA MfKBBBm, 
Opposite Party. 


Chandra Chatterji, 8<Miidra Ntdh Afi^aiv 
ji, Mrityunjoy Chatterji, Biraj Mohan Roy 
and Nirmal Chandra Chakravarty for' tin 
Opposite Forty, 

The JCDOMBNT OF THB COUBT WOO 00 
follows : — 


Indian Penal Code ( Act XL V of 1800), eee, 197, 
interpretation of— Criminal Proeedure Code (dot 
V of 1898), eee. 86S—Oovemment Savinge Banke 
Act (V of 1878) and tke rulee rtledCng thereto. 

The certificate given under the rule, viz., 
, that in the case of female depositors with- 
drawing money from Post Office Savings 
Bank hy their authorised agents under 
r. 18, the agent must sign a certificate on 
ihe application for withdrawal to the efect 
“ Certified that the depositor is on this 
day alive and sane,” is not a certificate 
prescribed by the Government Savings 
Banks Act (Act V of 187S) or statutory rules 
made thereunder and this certificate is not 
a certiAeate within ihe meaning of sec. 
197, 1. P. 0. 

Per StiHRAWARDY, J . — The word certi- 
ficate ” occurring in sec. 197, 1 P. C., con- 
templates a certificate which is required by 
law to be given or signed for the purpose of 
being used in evidence in the course of ad- 
ministration of justice. 

This was a Buie against an order of 
Mr. J. M. Choudhury, Deputy Magistrate 
of Berhampur, dated the 26th Febroaty 
1925. discharging the accused (Opposite 
Party) under sec. 263, Cr. Fl C., the <nrder 
being donfiihned by the District Magistrate 
on the 24th March 1925. ' 

The facts of the case will ap^ieAF ftom 
the judgment. 

l%e application for revision was by the 
complainant. 

Mr. S. K. Sen and Babus Hira Lai 
GanguU and Harendra Nath Mukerji for 
the Petitioner. 

Mr. B. C. Chqfiterji and Babus Deven- 
'dra Norayan 'B h akadhafjee, ProVdRh 


Duval, J. — ^In this case a Buie has 
been obtained against an order of diaehmEge 
of one Umansnda Mukheijee who was 
placed on his trial under secs. 197, 420 and 
404, I. i’. (’. The charge against him 
was that he, knowing of the death of one 
Bhaba Sundari Debi, who died on the 3rd 
January 1923, as her agent in respect of 
her Savings Bank account at Berhampur, 
withdrew on tl^ 5th and 9tii January 1923 
in all Rs. 1 ,550 by -signing two certificates 
to the effect that -she was alive <m 
days. The Deputy Magistrate discharged 
the accused holding that secs. 420 and 404 
did not apidy because as a matter of fact 
the accused was entitled to the money on 
the lady's death and sec. 197 did not ap- 
ply on the ground that the certificates 
given that the lady was alive and sane 
were not such certificates as were con- 
templated by sec. 197, 1. P. c. 

Alter- the discharge by the* Deputy 
Magistrate the case came up before- the 
District Magistrate who agreed with the 
Deputy Magistrate and refused to order a 
further enquiry.. 

Now, the point for decision to my 
appears to be whether these certificates 
which undoubtedly the accused gaye on 
the 6th and 9th January 1923, that th p 
depositor Bhal^a Sundari was alive and 
sane when she was already dead, are certi- 
ficates which came within sec. 197. 
Under, the (Jovemment Savings Banks hxA 
^Act V of 1878) under whidr the • Pogt 
Office Saviiqi^. Bani^ is omidueted tberGov- 
emor-fJeneraL jn (joun^ may cerr 
tain Btatnt<n:y rales. Bid -these rakg 
pay^nt <^y 
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ment of de{>oaito to minrarB or guardians, 
in the case of payment of deposits belong- 
ing to lunatics and in the case of payment 
of deposits by or on behalf of married 
women. Bhaba Sundari comes under 
none of these three classes. She was a 
widow and the accused was her brother 
by adoption. The certificate given imder 
the rule that in the case of female de- 
positors withdrawing by their authorised 
agents under r. 18 the agent must sign a 
certificate on the application for with- 
drawal to the effect " Certified that the de- 
positor is on this day alive and sane ’’ does 
not appear to be a certificate either pres- 
cribed by the Government Savings Banks 
Act or by statutory rules made thereunder. 
The rule appears to be made for the gene- 
ral conduct of the Post Office business. 
Therefore it appears to me that the certi- 
ficates given by Umananda cannot be 
certificates such as are covered by sec. 197, 
I. P. C. The question whether they can 
come under any other section of the Code 
which requires sanction under sec. 196, 
Cr. P. C., is not at present before us 
^his is purely a private prosecution and 
not on the cqipplaint of any of the officers 
.^f the Post Office. 

In this view I agree with the finding of 
the Deputy Magistrate and the District 
Magistrate that sec. 197 does not apply. 
Therefore this Buie must in my opinion be 
discharged. 

SuHBAWABDY, J. — agree with the in- 
terpretation put by my learned brother 
on tbs rule or rather the note to the rule 
framed under the Government Savings 
Banks Act. I should, however, like to 
base my opinion on the general pdicy 
which should guide us in interfering with 
the order of the trial C^urt when dis- 
bhaiging an accused under sec. 253, Cr. 
P. G. This is a private prosecution by a 
perstm who has been found by both the 


MnXBBBJBB. 

Courts below to have no interest in the 
money which was withdrawn by the 
accused. It has been found that the ac- 
cused was the person who was entitled to 
this money. He is the heir to the de- 
ceased and the money would have come 
to him as heir. In the circumstances it is 
not desirable that this prosecution should 
proceed. 

With regard to sec. 197, I have great 
doubt if it applies to certificates contem- 
plated by note 2 to sec. 26 of general rules 
and orders framed under Government 
Savings Banks Act (Act V of 1878). That 
note says : “In the case of withdrawals 
made from the account of female deposi- 
tors by their authorised agents under r. 18 
the agent must sign the following certi- 
ficate on the application for withdrawal 
“ Certified that the depositor is on this day 
alive and sane.” My learned brother has 
pointed out that this rule is not one of the 
rules which the Governor-General in 
Council is authorised to make under sec. 
14 of Act y of 1873. But assuming that 
such a rule was framed under legal 
authority I am afraid that sec. 197 is not 
applicable to a certificate granted under 
such rule. The use of the 'word “certi- 
ficate “ in the rule has no doubt led to 
this confusion. In the note the word 
“ certificate “ might have been replaced 
by the word “ declaration “ or “ state- 
ment.” The certificate contemplated by 
sec. 197 to my mind, as at present advised, 
is a certificate which is required by law 
to be given or signed for the purpose o| 
being used in evidence in the course of 
administration of justice. That section is 
ope of the sections in the chapter headed 
“ Of False Evidence and Offences against 
Public Justice.” Sec. 198 which follows 
it makes its meaning clear. Sec. 198 
runs thus : “ Whoever corruptly uses 
or attempts to use any such certi- 

16 
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=ficate (namely, certificate contemplated 
by sec. 197) as a true certificate knowing 
the same to be false in any material pomt 
shall be punished in the same manner as 
-if he gave false evidence.” This section 
indicates that the offence of issuing or 
signing a false certificate is one which is 
intimately connected with the administra- 
tion of justice. The only thing which 
goes against the view is that it is not a 
section which requires any special sanc- 
tion of a Court of justice or of a public 
officer for the initiation of the proceedings. 
It is, however, unnecessary to go into 
greater details m this matter as I think 
that on the other grounds this Eule ought 
to be discharged. 

8.C.M. 


FRiVY COUNOIL. 


APPEiiL FUOM Toe JuDlOlAL COMHISSXONEB, 
CEMTBAL PfiOVlKOKS.] 


Loan Shaw. 

Lord Blahesburob. | 
SiR 'JoBM Edge 
Mb. Ameer Alt. 
l‘JZ5, 

Heard, 6, 9 and 

10, March 
Judgment, 

25, May. 


Mir Scbuae Au, 
Appellant, 

V, 

Imami Begum and 
ors.. Respondents. 


Inam Grant Rides, Rede No. V— Conditions 
specified in rides, if may be varied— Decree dedar- 
ing riaintiffd share in property and awarding 
shears, if ren jiirtic .ta in subsequent partition suit, 
when partition might have been refuted vn previous 
suit— Civil Vroeedure Code (Act V of 1908), tee. 11. 


The Inam rules lay down the condi- 
tions which are usually to accompany an 
Inam grant, but they contain nothing to 
prevent Government from altering or 
modifying any of the conditions ■ in the 
case of any particular grant. 

Where such a grgn^, .expressly, made 


heritable to nude descendants of the 
grantee to the exclusion of all females, 
was, in a suit by certain female descend- 
ants against the certificate-holder for a 
share of the profits, erroneously de- 
clared to belong in part to the Plaintiffs 
and they were given a decree for the share 
of profits claimed : 

Hold — That as there were grounds on 
which a decree for partition, if claimed, 
migJvt have been refused to the Plaintiffs 
in that suit, and such a claim was 
not raised or decided, a claim by 
the same Plaintiffs for a partition of the 
property in a subsequent suit was 
not res judicata and should be re- 
fused, but the previous decree being bind- 
ing upon the parties, the certificate-holder 
was to hold the property subject to the 
obligation to pay to the Plaintiffs the 
share of the profits declared by the 
decree. 

This was a consolidated appeal and 
cross-appeal — the latter by special leave — 
from a decree of the Court of the Judicial 
Commissioner, Central Provinces, dated 
the 5th April 1921, modifying a decree of*^ 
tJie District Court of Akola, dated the 2nd 
April 1918. 

The suit in which the above decrees 
were passed was brought by Imami 
Begum for partition and separate posses- 
sion of a Jaghir, which was granted by the 
Nizam to a common ancestor of the 
parties in 1796, and continued by the 
British Government in 1866 to the person 
who then held it and his male heirs in 
perpetuity. Subhan Ali, the Appellant, 
was the present certificate-holder and was 
the principal Defendant. 

The followii^ is a pedigree showing thq 
descent of the parties from the. orjginaj 
grantee and the intermediate holder^ 
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Hhw Kkw. Or'giniil jpnintM (rom tho NIxtro'ii OoToninieiit ot 

I n Ttinira or rovonuo Jiif;bir of the HU«:eiu«iit Of 
0 viUagea on 10th NoTomber 1706. 

Died about 1821. 

Mo^ur All* Get the aboro JNfrhIr changed for an liidopondent 

I Jaghlr of the 2 vlllagee and pat t of a third rlU 
Inge In dlspiitf*, the romaindor being resumed 
as Kholsa on Mio (ith January 1822. 

_____ He died abtut 1540. 


tfunwar. Registered as holder In 1604 Mogll) 

I died In 1890. died a out 1908. 


AinJ .d. ro'ognUed as half sharer 
1 in 1871. 

I Died before Mareh I860. 


Imaml Putli 
let Petr. 2nd Respdt. 
Slid Respdt and Petr. 


by 1st Wife. by 2ud Wife As*s 

Sitblnn Din tb il, tried Durhanii ld*n Q'idnrat 
1st Deft fiidDeft 8id Bespt 4th Deft. 6th n« 

aiidApplt died and Rcapt and Rei 

10th Sept 
1020. 

The origin, *il grant was a personal grant 
for maintenance. A fresh arrangement 
was made with Masthur Ali, part of the 
Jaghir being resumed by the Ni/am, and 
subsequently the new Jaghir was granted 
to Munwar under a new sanad. In 1871 
Amjad Ali was recorded as half sharer 
with Munwar, and on Amjad ’s death his 
son Khairat was similarly entered on the 
certificate as a sharer. Munwar died in 
1890 leaving him surviving a widow and 
three daughters but no son and after Mun- 
war’s death the Inam certificate was 
granted to Khairat in respect of the whole 
Jaghir. 

Hhortly after the death of Munwar Ali 
as the result of litigation Khairat agreed 


Qndnriit Raunak 
4th Deft. 6th Deft 
and Rcapt. and ReapL 


Aa'a, married a Khairat, m. 3rd Gliunabi, 10th Deft* 
died befori) her mother. nud 0th Reepondanl. 

RLtorod in the Inain Papers 
end Certiorate as half 'Sharer 
29th March lt80. 

Entered as bolder let June 
1807. 

Pled Ift th August 1014. 

by 8rd Wife Chunabt 

j 

_ I I I I 

pHymibl Naynjiibl Fntte All Shornmbl 

Oth Deft. 7th Deft. f>th Deft. Olh Deft. 

died and and itnd 

Feb. 1021. Oth Hespt. 7Ui Uespt 8th Rcapt. 


the enjoyment of it as between the heirs of 
the grantee and that the inheritance de* 
volved according to the ordinary Shia lawf 
of inheritance by which the family was 
governed. 

Khairat died in 1914, and his ropresen* 
tatives were similarly sued for a share of 
profits and decrees were nuule against 
them. On the death of Khairat the re* 
venue authorities decided that the Jaghir 
should be entered in the name of his 
eldest son Subhan Ali and the suit now 
under appeal was instituted against him by 
Munwar’s daughters. 

They claimed possession by partition of 
their share of the Inam lands and arrears 
of its income. 


to pay half the income of the estate to 
Munwar Ali’s widow, the mother of the 
present Bespondents. 

In 1904 the present Bespondents and 
their mother, who died pendente lite, sued 
to enforce this agreement, and eventually 
obtained decrees for arrears of profits. 
The judgment of the Judicial Commis- 
siCners' in this litigation contained a find- 
ing that the entry in the Inam 'certificate 
regulated the duration of the grant but not 


The District Judge held that the Inam 
Jaghir was governed by B. V of the Inam - 
Buies, and had not been enfranchised, that 
although a Jaghir was an estate for life, 
yet its partition among oo-sbarers was not 
prohibited and that the PlainlilTs werq en- 
titled to 1 09/ 288th share and to separate 
possession and enjoyment tfaei-eof. 

• On appeal the Judicial Commissioners 
decided that only males took any interest 
in the Inam lands, but held that the decree 
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lor profits in the earlier litigation was res 
judicata in favour of the Plaintiffs’ claim 
to income. 

Messrs. DeGruythcr, K. G. and Parikh 
for the Appellant. — The decisions in the 
earlier litigation were eiToneous in award- 
ing the Bespondents any share of profits. 

The original grant was meant to be a 
grant only for life but the effect of the Gov- 
ernment order was to create a perpetual 
entail. 

Here what is claimed is not mainten- 
ance but a specific share in the grant. 

The earlier decrees against Khairat for 
a share of profits are not binding against 
the Appellant. Khairat had merely a lifo 
interest and the Appellant does not claim 
through him. 

Krishmji v. Munwar AH (1), Krishmji 
V. Nilkauth (‘2), Gulabdas Jugjivandas v. 
Collector of Surat (3) and Ham Narayan 
Singh v. Ham Sdran Lall (4). 

Sir G. Lowndes, K. C. and Mr. E. B. 
Raikes for the Bespondents. — ^For the 
duration of the grant the beneficial in- 
terest in the Inain lands devolved accord- 
ing to the Sbia law of inheritance and the 
Plaintiffs are entitled to possession of de> 
finite shares. 

The word “ Jaghir ” has no special im- 
plication. The grant in fact became an 
Inam grant and must be construed accord- 
ing to its definite terms. 

Dosibai v. Ishwardas (5). 

An Inam grant is partible, and that is 
evidenced by the fact that in this case 
there were two sharers from the start. 

The grant was an absolute one and the 

(1) 6 Nagpnr L. B. 72 (1908). 

(2) 12 Nagpur L. B. 150 (1916). 

13) L. R. 6 1. A. 64 : S. 0. I. JU B. 8 Bom. 
186 (1878). 

(4) L. B. 46 I. A. 88: a. c. I. L. B. 46 Cal. 
683 1 28 0. W. N. 866 (IMS). 

(6) L.‘U.18I. A.%»,26: a. c. I. 1^ B. IS 
nm- 222 (1890). 


grantee could alienate the estate. It was 
not merely a grant for life. 

Bodhrao Hunmont v. Nursing Rao (6) 
and Krishnarav Ganesh y. Rangrav (7). 

The Inam rules cannot be incorporated 
into the grant. They have no statutory 
authority and are merely directory to Inam 
officers as to the manner in which grants 
should be dealt with. 

Vinayak Woman Joshi v. Gopal Hart 
Joshi (8) and Adrishappa v. Gurushidappa 
(9). 

Tlie words “ and to the male descend- 
ants ” are not words of purchase. 

Compare the similar words in a Babuana 
grant. 

Pratap Singh Shiv Singh v. Agarsingji 
Haishujhji (10), Vasudev v. Ramkrishna 
(11) and Balaji v. Dattu (12). 

The decisions in the former suits ope- 
rate as res judicata. There it was decided 
that the Plaintiffs were entitled to “ share 
in the estate,” i.e,, to share in the corpus 
of the grant and a specific share in the 
property was granted to them. 

Messrs. DeGruyther, K. C. end Parikh 
on cross-appeal and in reply. — The Plain- 
tiffs being females can have no sliare in 
property granted to male descendants 
only. 

Were this an ordinary Mahomedan 
estate it might be argued that no condi- 
tion could be attached to it contrary to 
Mahomedan law, but no such considera- 
tion applies to a grant from the Qrown. 

See Crown Grants Act, XV of 1896. 

(6) 6 U. I. A. 426 (1866). 

i7) 4 Bom. H. C. (A. C. J.) 1 (:867). 

(8) Ii. B. 30 1. A. 77: •. c. I. L. B. 27 Bom. 

863 ; 7 0. W. N. 409 (1903). 

(9) !•. B. 7 I. A. 162: ■. 0 . 1. L. B. 4 Bom. 

494 (1880). 

(10) Ii. B. 46 L A. 97, 106: •. 0. 24 C. W, H. 

67 (1918). 

(11) I. U B. 2 Bom. 629 (1878). 

U2) 4 Bom. ii. B. 762, 706 (1902). 
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Raj Indar BaJiadUr Singh v. Raghuhatis 
Kuer (13) and Bajindra v. Raghubans (14). 

The Inam Bales, however, contain an 
express prohibition against alienation and 
they must be read as part of the grant. 

Kruhnaji v. Munwar AH (1) and 
Krishnaji v. Nilkanth (2). 

Sir G. Lowndes, K. C., replied on the 
oross-appeal. 

Their Lobdshifs’ Judgment was deli- 
vered by 

Lobd Blanesbubgh. — The suit out of 
which these appeals arise was brought by 
the Plaintiffs for partition and separate 
possession of their shares in an Inam 
estate or Jaghir in Bcrar, and for payment 
of their due proportions of the income for 
the three years immediately preceding the 
institution of the suit in Pebruary 1916. 
The estate now comprises the whole of the 
two villages of Barmi and Dhotra, and 
three fields in the village of Ganuhpur in 
the Murtizapur Taluq of the Akola Dis- 
trict. The original Appellant, Mir 
Subhan Ali, the present certificate-holder 
and in sole possession of the Inam, was 
the principal Defendant. 

The trial took place before the Additional 
District Judge at Akola. lie, by his de- 
cree, dated the 2nd April 1918, allowed 
the Plaintiffs’ claims in full. On appeal, 
the Court ef the Judicial Commissioner, 
Central Provinces, Berar Jurisdiction, by 
a dq^ee of the 5th April 1921, dismissed 
the suit so far as it was one for partition 
and separate possession of the Inam, but 
approved the judgment of the Court below 
in respect of the Plaintiffs' claim to in- 
come. With the decree of the Judicial 

(1) a Nagpur L. B. 72 (1908). 

(2) 18 Nagpur L. B. >60 (1810). 

08) L.B.38LA.203S a. r. 9 0. W. N. 1009 
(1905). 

(14) D. B. 461. A. 134; •. r. 28 0. W. N. 101 
(1918).. 


Compiissioners both parties are dissatis- 
fied, and in the present appeal and cross- 
appeal, now consolidated, the Plaintiffs, 
who were cross- Appellants, ask that the 
decree of the Additional District Judge 
should be restored, while the Defendant, 
hlir Subhan Ali. the original Appellant, 
asks that the Plaintiffs’ entire claim should 
be rejected and their suit dismissed. 

The fundamental question at issue is one 
of construction, namely, whether the 
beneficial interest in the Inam granted to 
a common ancestor of the parties and con- 
tinued by the British Government in 
1866 passes under the terms of the grant 
then made to all the heirs of the grantees 
according to Shia Mahomedan law or 
whether that interest devolves upon male 
descendants only. There is, however, a 
fui’ther question, namely, how far the 
rights of the parties, whatever otherwise 
on construction they might have been held 
to be, are now regulated by a decree said 
to be binding upon the Defendant, Mir 
Subhan Ali, and made by the .ludicial 
Commissioners in a suit brought by the 
Plaintiffs against, inter alios, the father 
and predecessor in estate of that Defen- 
dant. 

The facts of the case are not free from 
complexity, but they have been set forth 
at length and with perfect accuracy in the 
judgment of the Additional Judicial Com- 
missioners. Their Lordships accordingly 
will re-state them only so far as is neces- 
sary to explain the conclusions at which, 
on the whole matter, they have themselves 
arrived. 

Lands now represented by the estate 
in question had, from the end of the 
eighteenth century, been held under 
sunnuds from the Government of H.H. 
the Nizam by a succession of holders in 
direct male descent in a Shia Mahomedan 
family to which all the parties to these 
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proceedings belong. The Extra-Assist- 
ant Commissioner who, in 1864, inquired 
into the origin of the grant and the claims 
of the then holders reported that the grant 
was valid and that its enjoyment had 
been long and uninterrupted. 

“ It is not hereditary according to the terms of the 
Bannudp, but practically the grant has been enjoyed 
by four successive incumbents during the space of 
more than 70 years and has assumed that right in a 
liberal point of view. I think tlie grant should be 
confirmed and continued to the present claimant and 
his descendants male.” 

These projwsals of the Extra-Assistant 
Commissioner were supported both by 
the Deputy Commissioner and by the 
Commissioner, and to give effect to them 
the Resident recommended that the 
estate should 

** be continued to the present holder and his male 
descendants in perpetuity.” 

On the 3rd December 1866, this recom- 
mendation of the Resident was sanctioned 
by the Government of India, and an Inam 
certificate was issued, stating that the 
grant — one for personal maintenance — 
was 

“ to be continued rent free in perpetuity to present 
holder and his male descendants.” 

The “ claimant ” and ” present 
holder ” so referred to was one Munwar 
Ali, the father of the Plaintiffs. To him 
the Inam certificate was issued, and the 
fundamental question between the parties 
already referred to depends upon the true 
oonstruiition of these words in it. 

And yet not quite so. Eor if, as has 
apparently been assumed in the copious 
stream of litigation which the grant has. 
originated, an agnatic line of mule descent 
is for one purpose or another thereby 
prescribed, then on a strict interpretationi 
the grant has long since determined, in- 
asmuch as Munwar Ali died in July 
1896, leaving three daughters only — ^the 
Plaintiffs and anqtber — and no son. 

. But, as might Well be supposed, nflne 


of the parties contend for this result'. 
Nor has it, in fact, eventuated. It had. 
been brought to the notice of the Extra- 
Assistant Commissioner in the course of 
his inquiry that Anijad Ali, the second son 
of the previous holder, Miizhar Ali, and 
a half-brother of Munwar Ali, was in re- 
ceipt of half the income of the estate by 
a title which Munwar Ali, the " claim- 
ant” or “ holder,” made no effort to dis- 
place. In the original certificate his posi- 
tion was ignored, ijossibly by iuadvert- 
eiico. In 1871, however, the omission 
was recognised and rectified, and in that 
year Amjad Ali’s name was, by Govern- 
ment, entered in the certificate as sharer 
in the estate with Munwar Ali. The 
effect, it has been assumed, is that the 
grant must be construed as if made to 
Munwar Ali and Amjad Ali and their 
male descendants in perpetuity, or, as a 
more conqTCudious statement leading ui 
the state of his family to the same result, 
us if made at an earlier date to Miizhar 
Ali and his male descendants in perpe- 
tuity. The true meaning of tliese wonls 
or their e({uiva1ent, therefore, i» the 
fundamental question in the suit. 

Amjad Ali died in 1880, and his .son, 
Ehairat Ali, was, without objection, 
shown in his place on the certificate as a 
sharer along with Munwar Ali. The 
latter, as has already been said, died in 
1896, in the life-time of Ehairat Ali. Of 
the three daughters whom he left, two 
are the present Plaintiffs. The third, 
Aziz Begum, married Ehairat Ali as his 
second wife. As Munwar Ali left no son, 
Ehairat Ali was entered as the sole certi- 
ficate-holder in respect of the whole 
estate. This was objected to by the pre- 
sent .Plaintiffs and by their mother, 
Mogli Begum, Munwar Ali’s widow, who 
survived him. They appealed to the 
Commissioner against the order that 
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Khairat Ali was to be sole certificate- 
holder. Their claim was, that while the 
grant according to its terms was only to 
endure so long as the grantee’s male line 
survived, the estate during the subsist- 
ence of the grant was to be enjoyed bene- 
ficially by all the heirs of the grantee, in- 
cluding females, according to Shia 
Hahommedau law. The Commissioner 
refused to take this view of the grant, 
and he dismissed the ladies’ appeal on the 
ground that women coujd not succeed to 
the Inam, which was to be continued to 
male descendants only. Khairat Ali 
died in 1914, and his eldest son by bis first 
wife’, Subhan Ali, the present Defend- 
ant, was, in due course, entered in the 
register as certificate-holder. His ap- 
pointment as such was once more oppos- 
ed, as Khairat’s had been, by Imami Be- 
gum, one of the present Plaintiffs. Her 
opposition was again overruled. The 
Inam was to be continued to male des- 
cendants only. 

The construction placed by the Eeve- 
nue Courts upon the grant has therefore 
been imiform. But the Plaintiffs in the 
present suit contend that it is erroneous, 
and they rely both as a res judicata and 
on their meiits upon decisions of the 
Civil Courts in which their own view of 
the. grant has been accepted. Their 
Lordships may here so fur anticipate as 
to announce that the plea of res judicata 
.will not avail the Plaintiffs to the full ex- 
teni'of their claims in these proceedings. 
This fundamental question of construc- 
tion must therefore bo decided. It is 
convenient to proceed at once to its con- 
sideration. 

Upon it their Lordships feel no doubt 
that the meaning attributed to the words 
in question by the Bevenue Courts and 
by the learned Additional Judicial Com- 
missionei;s in th^ present- suU is correct. 


As It seemed to the Judicial Commis- 
sioners, so it seems to them, impossible 
to hold that an order that an estate shall 
“ be continued to the male descendants ” 
of a certain person means that it shall be 
continued to the male and female des- 
cendants of that person so long as there 
is no failure of male descendants. It 
was sought in argument before the Board 
to treat the estate conferred as being 
analogous to a base fee in English law. 
Such analogies are rarely helpful and very 
frequently they are misleading. But here 
the suggested analogy is non-existent. 
A base fee ie a grant in terms geneiwl, its 
limitation in point of duration being due 
only to the fact that the grantor was pos- 
sessed of no estate enabling him to ex- 
tend the grant, however general its 
terms, for any period subsequent to the 
extinction of his own issue. But here 
there is no grant at all in general terms. 
The only grant is to the male descend- 
ants themselves — a very limited expres- 
sion — and the word “ to ” can have no 
other than its ordinary meaning attribut- 
ed to it. It cannot be treated as mean- 
ing “ during the existence of ” or “ pend- 
ing the failure of,” and even if the word 
were capable of being so extended, their 
Lordships would still have difficulty in 
seeing how, from the words, a general 
grant could anywhere be evolved in terms 
sufficiently wide to include female dear 
cendants within its scope. 

The learned trial Judge found such a 
grant by holding that the certificate here 
was governed by what are known as the 
Berar Inam Buies, and jiarticularly by 
No. V of these rules, and that the grant 
must within that rule be treated as having 
been made in favour of ” direct lineal 
heirs and undivided brothers ” — ^an expres- 
sion which would include females. Their 
Lordships agree with the Additional Judi- 
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cial Commissioners in thinking that the 
learned Additional District Judge erred 
in attributing to tliese rules an operation 
universal and unqualified. The rules, it 
is true, lay down the conditions which are 
usually to accompany an Inam grant, but 
they contain nothing to prevent Govern- 
ment from altering or modifying any of 
the conditions in the case of any parti- 
cular grant. And where, as in the pre- 
sent case, the right of inheritance is by 
the certificate confined to a particular 
class of descendants which in its exclu- 
sion of all females from enjoyment is in 
terms unambiguous, there is no reason 
known to their Lordships why the grant 
in these terms should not have effect. 
As regards decisions upon the meaning of 
other grants cited in argument, their 
Lordships need only eay that no authority 
was brought to their notice which leads 
them to qualify the effect which they 
attribute to the words of grant in the pre- 
sent case. 

So far, therefore, the claim of the 
Plaintiffs, whether for partition or for a 
share of the profits of the estate, is not 
established. But the bearing and effect 
upon these claims of decrees in previous 
suits brought by the Plaintiffs in the 
Civil Court remains to be considered. 
These are four in number. It will, how- 
ever. suffice to deal in any detail with 
one of them only — namely, the Civil Suit 
No. 137 of 1904, filed in the Court of the 
Civil Judge of Amraoti by the present 
Plaintiffs against Ehairat Ali, and his' 
three children by Aziz Begum. The 
claim there made was for a share of on«- 
fits of the estate for 1903-4 and for 

** a declaration that as heirs of Hnnawar and bis 
widow, Moghli Begum, they got a half sh^re in the 
Jagir, and that they are entitled to th^ use of froit 
ftnd fodder from the villages." 

The judgment awarded the PlaintiOs 


decree for the share of the profits claimed, 
and declared that “ the Plaintiffs have 
1097144 of half-share of the Jagir villages 
in dispute.” This decree was afi&rmed 
in appeal and second appeal. 

" The entry,” says the Additional Judi- 
cial Commissioner in his judgment on ttio 
second appeal, 

" regulates tho duration of the grant but not the 
enjoyment of it as between the heirs of the grantee, 
and the inheritance devolves under the ordinary Uw 
in force in tho family. No authorities to the contrary 
have been cited." 

In the later suits this view was also 
taken. In the second and third the 
Plamtiffs’ share of profits for the years 
1904-5 to 1909-10 were claimed and 
awarded against Khairat Ali : in the 
fourth and last suit, brought against all 
the children and widow of Ehairat Ali 
after his death in 1914, the claim was for 
a share of the income of 1911-12, and a 
decree for such share was made against 
the Defendants to the extent of the assets 
of Khairat Ali in their hands. 

Now it was not disputed by the Defen- 
dant before the Board that the decision 
in Civil Suit No. 137 of 1904 was binding 
as between the parties to it and their re- 
presentatives in interest to the extent 
that the Plaintiffs are entitled during life 
to the them de^ed sliare of annual in- 
come, but It was contended that the De- 
fendant, Subhan Ali, does not claim 
through Ehairat Ali, so that the decree ia 
not binding upon him. Their Lordships 
concur with the learned Additional Judi- 
cial Commissioners in rejecting this con- 
tention. The succession of the Defend- 
ant to the Inam did not involve a fe-grant 
by Government. It was merely a conti- 
nuance of the grant to him in accordance 
with its origindly declared terms. He 
holds the estate burdened with the obliga- 
tion of recogninpg the rights of the Plain- 
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tiffs to the share of income declared by 
the decree in the suit of 1004. 

But no further.- In that suit partition 
was not asked for, and their Lordships 
prefer in these appeals to deal with the 
question of partition as one which was not 
there decided because it was not raised. 
There are grounds on which a decree of 
partition might have been refused to the 
Plaintiffs even by a Court which inter- 
preted the grant as did the Additional 
judicial Commissioners in that suit. In 
their judgment accordingly there can be 
no question of res judicata in the Plain- 
tiffs’ favour so far as their claim to parti- 
tion is concerned, and on the view which 
their liordships take of the grant that 
claim cannot, as has already been stated, 
be maintained. 

Their Lordships in the circumstances 
can feel no surprise that Ehairat AU re- 
sisted all claims of the Plainitffs to a 
share of the income of the estate and was 
unwilUng to accci>t for subsequent years 
the principle of the decree in the suit of 
1904. But it is right that that position 
should now, without farther question, be 
accepted, and that the Plaintiffs should 
not have imposed upon them the burden 
of instituting successive suits to estab- 
lish a claim which, as between the parties, 
is no longer open to discussion. 

Their Lordships accor^ngly think that 
there should be added to the decree ap- 
pealed from a declaration that by virtue 
of the decree in the Civil Suit No. 187 
of 1904, each of the Plaintiffs is daring 
her life and as against the Defendant and 
his successors-in-interest in the property 
in dispute entitled to 109/288th of half- 
share of the income thereof, and liberty 
should be reserved after each year to apply 
to have the amount ot such income deter- 
mined by further proceedings in the suit 
and .declared in a further decree. 


With that addition to the decree, in- 
serted to spare the parties unnecessary 
expense, their Lm^dships are of opinion 
that the decree appealed from should be 
affirmed and both appeals dismissed. 

Their Lordships will humbly advise 
His Majesty accordingly. 

There will be no order as to the costs 
of these appeals except thjat in accord- 
ance with the Order in Council of the 
80th May 1924, granting to the Plaintiffs 
special leave to cross-appeal, the costs of 
the Defendant of that application must 
be paid by those cross-Appellants. 

Solicitor : Mr. E, Delgado for the Ap- 
pellant (Defendant No. 1). 

Solicitors : Messrs. T. L. Wilson <£• Co. 
for the Respondents (Plaintiffs). 

G. D. M. 

[CIVIL APPELLATE yOBUDlCTlON. | 
Appfal pbom Orioihal Deorlb 
No. 5 OF 1928. 

Walublbt, J. Kabihamissa Biai, 

Ml'XKBJI, J. Claimant No. 4, 

1925, Appellant, 

Ueard, 7, 8 and «. 

9, April. IHabeduixa alias Raj.'., 
Jndgment, Claimant No. 1, and 

15, May. ors., Respondents. 

Mahamedan law-^Marz-ul^moutt wakf executed 
tn, operation of^ Teste o/ deatAillness^TAe sub- 
jective test of apprehension of death --Capacity to 
pursue ordinary avocations and to stand up for 
prayers-- The one year rule— Possession of senses 
and faculties, 

T, a very old man and a Mahomedan, 
^was attacked by paralysis of the lower 
limbs in February 1895; he at once be- 
came a helpless invalid, permanently con- 
fined to his bed and could not perform the 
ordinary offices of nature without assist- 
ance and could not even leave his bed for 
religious exercises. On 20th March 
189b, he made a wakf of his properties. 
He lingered on in the same condition iMl 

17 
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his death in November 1896 from the 
same illness: 

Held — That the wakf having been 
made in death illness operated only to the 
extent of a third of his properties. 

Per WalmsiiEy, J. — That the wakf 
having been made when T was under an 
immediate apprehension of death, the 
months of lingering before actual death 
did not take the case out of the doctrine. 

Per Mukbbji, J. — That the crucial test 
as settled by the authorities was whether 
there was an apprehension of death in 
the mind of the donor as distinguished 
from apprehension caused in the minds of 
others. The possession of one’s senses 
and mental faculties is no index of this 
apprehension. 

There is no hard and fast rule that con- 
tinuance of the illness without change for 
one year must necessarily take the case 
out of the operation of the doctrine. 

Quaere. — Whether inability to attend 
to ordinary avocations is a sine qua non 
to the application of the doctrine. 

This was an appeal preferred on the 
21st of November 1\)22 against the decree 
of S. C. Banerjee, Esq., President of the 
Calcutta Improvement Tribunal, Cal- 
cutta, dated the 12th of August 1922. 

The facts of the case will api)ear from 
the judgment. 

Dr. D, N. Mitra and Babu Narain 
Chandra Kar for the Appellant. 

Messrs. Naruddin Ahmed and A. 8. M. 
Akram for the Bespondents. 

The JUDOMENT 07 THE CooBT was as 
follows 

.WaiiMblsv, j. — ^T his appeal is directed 
against a decision of the President of the 
Calcutta Improvement Trust Tribunal in 
a dispute about the apportionment of 
some compensation money. 


Premises No, 32, Dnrga Bead have 
been acquired by the Trust. The Colleo* 
tor’s valuation W not been accepted by 
those who appear to be the owners, and 
before makmg the valuation the Presi- 
dent has decided the principles on which 
the compensation when it is fixed- will be 
apportioned. 

The former owner was Mohamihad 
Tayeb : he had a wife named Saiifan- 
nessa; he died in November 1896, leaving 
a widow, five sons and three daughters. 
The claimant No. 4 is the Appellant, and 
she is one of the daughters. Her claim 
as to the share that would ordinarily be 
hers is resisted on the ground that 
Mohammad Tayeb made a wakf of the 
property a few months before his death. 
The question therefore that the President 
had to decide was whether the wakf was 
valid or not. He held that it was valid, 
and it is against that decision that the 
ajipeal is directed. 

The first ground on which the Appel- 
lant assails the wakf is that it offends 
against the doctrine of Mushaa. The 
reason for this assertion is two-fold. 
First, it is said that the wife Barifannessa 
was owner of a portion, and secondly, 
that one Azimannessa also had a share 
in the property covered by the wakf. 
Neither of these assertions can be sup- 
ported. Sarifannessa’s plot of land was 
not an undivided share, but specific land 
with Tayeb’s land forming the boundary 
on one side. It may be an open question 
whether the husband or the wife is the 
owner of the pmrtion standing in Sarifao- 
nessa’s name, but for my foesent pur- 
pose it is enough to point out that the 
premises are dividjbd into specific plots. ^ 
As for Azimannessa’s portion, her mune 
appears with that of the lady who sold 
to Sarifanneesa, and with that of a tihird 
person in Billon’s Begister cl 1893. In 
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1911 she asked for the holding to be onb- 
divided, and for permission to redeem 
her share of the rent. This was done 
without any objection. The circum- 
stances indicate that the sub-division con- 
sisted of recognizing her possession of a 
specific plot, and not of carving out from 
an undivided whole a plot equivalent to 
her interest. Further if the areas are 
considered, it appears that there were 
specific plots with ascertained areas, 
together amounting approximately to the 
area of the whole. I therefore agree with 
the learned President’s finding that the 
doctrine of Mushaa does not render the 
toakf invalid. 

The second objection to the toakf is 
that it is really a disposition for the bene- 
fit of the grantor’s family. The question 
is whether there is a substantial dedica- 
tion of the property to charitable uses. 
The income from the property is not large, 
and a very considerable part of it must 
be spent for the benefit of members of 
the grantor’s family. There are, how- 
ever, speicific sums to be paid for the 
maintenance of worship in a mosque 
established by the tcakif’s father, and 
directions are also given for using the in- 
come for the benefit of the travellers and 
students. The terms of .the disposition 
are such that without scrupulous honesty 
on the part of the muttoalli, httle, if any- 
thing, is likely to be left for the student 
and the traveller, but there may be a little 
and in the ordinary course of nature there 
should be more. I think the instrument 
lies very near the border line, and my own 
inclination would be to hold against its 
V|didity, but in deference to the opinion 
ex|aessed by Greaves, J., in another suit. 
An opinion which is of course not binding 
but is entitled to consideration, and to 
the view taken by my learned brother 
on this Bench, I have come to the conclu- 


sion that I ought to regard the toakf as 
valid, BO far as this objection is concerned. 

The third objection is based upon tlie 
difilcult doctrine of Marz-ul-mout, or 
death-bed illness. In Sir Boland Wil- 
son’s book on Anglo-Mahommadan law 
this doctrine is set out as follows : — 
“ A gift made in mortal sickness is so far 
regarded as a bequest that it cannot 
operate on more than a third of the testa- 
tor’s net assets unless with the consent of 
all the heirs, nor in favour of one heir 
without the consent of all the others. 
Explanation 1 — A gift is said to have been 
made in mortal sickness only if it was at 
the time, and seemed to the donor him- 
self highly probable that the malady 
would soon end fatally, and if in fact it 
did so end. The donor’s state of mind, 
which is the real ground of the rule, may 
bo, but is not necessarily, to be presum- 
ed from the gravity of the symptoms. On 
the other hand, no evidence of actual 
apprehensions of death will suffice in 
the absence of external indicia of danger, 
chief among which is inability to attend 
to ordinary avocations.” There have 
been numerous decisions on the subject 
since those words were first written but 
1 think that they set out the doctritie 
correctly. 

The facts which appear to be proved in 
the present case are that Mohammad 
Tayeb, then a very old man, was attacked 
by paralysis of the lower limbs in Febru- 
ary 1895 ; he at once became a helpless in- 
valid, permanently confined to his bed : 
he could not perform the ordinary offices 
of nature without assistance, and, more 
important, he could not leave his bod for 
religious exercises. He continued in 
this state until he died in the following 
November. The toakfnama which wc 
are considering was executed in Marcli. 

The fact that Mohammad Tayeb was 
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ill or at any rate bed-ridden for nine lingerinf^ before actnal death do not take 
months has gi^^en scope for the suggestion the case out of the doctrine. My conolu- 
that the saving principle established for sion tberefore is that the toakf is valid 
those who suffer from a malady of long only to the extent of one-third of the 
continuance will make this toakf valid. toakif’s assets. 

Sir Boland Wilson, quoting from Baillie’s The Appellant succeeds in part, and the 
Digest, has this note: “The lame, the .1 President is directed to apportion the 
paralytic, the consumptive and a person .|f compensation when determined in accord- 
having a withered or a palsied hand, when j'ance with this view, 
the malady is of long continuance, and The Appellant will be entitled to re- 
there is no immediate apprehension of !; cover her costs from the contesting Bes- 


death, may make gifts of the whole of 
their property,” and adds “ the Hedaya 
fixes the period of long continuance at one | 
year, but tliis is not taken as a hard and < 
fast rule.” In this case it is argued that 
the illness lasted for nine months, and 
that is almost a year, and therefore under 
this principle Mohammad Tayeb was 
competent to make a gift of the wholo of 
his property. 

1 do not think it is necessary to consi- 
der whether this rule is to be construed 
elastically or not, for the reason that, 

I have no doubt that in March 1895, 
Mohammad Tayeb was expecting to die 
very soon. Not only was the immediate 
apprehension present to his own mind, 
there were also external signs which those 
about him would naturally interpret as 
indicating that death was at hand. It is 
true that as a fact ho lingered for seven 
or eight months, and that no fresh illness 
supervened, and therefore it may be said 
that his own fears and his relative’s ex- 
pectations were mistaken, and that the 
malady did not soon end in death. It 
was from that malady however that 
Tayeb died : he never got any better, and 
from February to November there was 
never a time when the malady became a 
mere disability; throughout it threatened 
an early end, and at the last it did prove 
fatal withou't any fre^ illness superven- 
ing. I think therefore that tha months of 


pendents in both Courts : hearing fee in 
this Court is fixed at three gold mohura. 

Mukbrji, J, — The only question that 
has been luised in this appeal is as to the 
validity of the toakf executed by one 
Mohammad Tayeb in respect of certain 
properties, one of which, namely, . pre- 
mises No. 82, Durga Boad comprising an 
area of 1 bigha 13 cottas 7 chattaks 26 
sq. ft., has been acquired under the Land 
Acquisition Act. The validity of the 
toakf is questioned upon three grounds : — 
First, that the toakf offends agoiast the 
doctrine of Mushaa as the premises in 
question were the joint property of 
Mohammad Tayeb and his wife Sarifan^ 
nessa and also because one Azimannessa 
was a co-sharer in the holdings of which 
the said premises formed a part ; second, 
that the toakf is illusory and contains 
directions which are vague and incapable 
of execution ; and third, that the toakf is 
invalid under the law of Marz-ul-mout. 

As regards the first of these grounds 
what appears upon the evidence is this. 
The premises aforesaid are comprised 
within revenue holding No. 318. This 
holding consists of two distinqt plots of 
lands carved out of old holdings Nos, 64, 
G4A, 66, 66 A and 67. The total area of 
all these holdings was more or less 2 big. 
8 c. 9 ch. By a kobala, Ext. G. , dated the 
20th March 1889, S^onnessa Bibi, wife 
of. Mohammad Tayeb, purchased ^ 
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laud 10 cottas in area, and it was recited 
in the document that previously her huS’ 
band had acquired by several purchases 1 
bigha 6 cottas 14 chattaks of land, and 
in the schedule to the document this land 
was stated as forming one of the boun- 
daries on the east. On the 20th March 
180^ Mohammad Tayeb executed a u>akf- 
nama in respect of various properties, in- 
cluding the aforesaid* lands which were 
purchased by him as well as that purchas- 
ed by his wife. The plots of land being 
distinct, neither Mohammad Tayeb nor 
Siarifannessa Bibi can be said to have l:au 
an undivided share in the lands in res- 
pect of which the wakf was made. As re- 
gards Azimannessa, all that appears upon 
the evidence is that in Billon’s Begister 
of 1893-94 one Aziman Bibi and one 
Meher Bibi and two others were recorded 
as tenants in respect of the aforesaid 
holdings. Meher Bibi sold the 10 cottas 
of laud to Sarifannesea in 1889. Aziman- 
nesstb applied in 1911 for sub-division of 
the holdings and for redemption of the 
holdings to be allotted to her, and the said 
application was granted. The holdings 
allotted to her appear from the order- 
sheet in that case to have consisted of an 
area of less than 5 cottas. The total area 
of the lands of the above-mentioned old 
holdings as stated in the kohata, Ext. G., 
was 2 bighas 8 cottas 9 chattaks, of which 
according to Billon’s Begistet the portion 
in which Aziman Bibi was a joint 
tenant with Meher Bibi and others was 1 
big. 19 c. and 6^chs. The purchases by 
Mohammad Tayeb and Sarifannessa did 
not extend to the whole the said 1 
bigha 19 c. 6^ chs. but only to 1 big. 
*15 c. 14 chs. as stated in the Ext. 
G. The evidence of Ehoda Bux, witness 
lifo. 2, for the claimant No. 4, was that 
Aziman had oottae of hmd in the 
holdings, and this seems to be the quantity 




left to her after the purchases made by 
Mnhammad Tayeb and Sarifannessa. 
There is nothing to shovf that the land of 
Azimannessa was not a separate plot of 
land such as Meher’s was, and it has not 
been proved that she was a co-sharer in 
tlie premises covered by the toakf. The 
doctrine of Muehaa therefore has no ap- 
plication to the case. 

The second ground may be disposed of 
in a few words. The object set out in the 
wakfmma was to make arrangements and 
provisions for the due performance of 
religious services in the mosque which 
bad been erected by the father of Moham- 
mad Tayeb at No. 26, Collinga Bazar 
Street. The inalienability of the pro- 
perties and the usual limitations and res- 
trictions as to the powers of the muttoalU 
to deal with the toakf properties were 
laid down. It was provided that if any 
land or building included in the toakf 
estate were acquired by the Government 
for public purposes, the compensation 
money would be utilised for purchasing 
some other property for the purposes of 
the wakf.' In para. 6 directions were 
given for the yearly repair of the mosque, 
and the djaily lighting thereof, and for 
arranging for the five prayers that are to 
be held daily, and also the Jumma prayer, 
the Azan and Namaz, and the Id and 
Bakbr-Id prayers, and for the employ- 
ment of Ehatib and Moazzan, the distri- 
bution of Iftari daring Bamzan, the read- 
ing of Tarabi prayer by a Hafez, and for 
providing for such accessaries as are ordi- 
narily necessary for the purpose. The 
remuneration of the Hafez was fixed at 
Bs. 25 a year, the Ehatib was to get Bs. 2 
per month and his food, and the Moazzan 
Be. 1 a month and his food. Birections 
were given for the maintenance of 
students, and the entertainment of the 
travellers and mendicants. Provision .was 
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also made for the accommodation and 
maintenance of a sister of the wakif and 
her daughter, a^d also of the daughter of 
the wakif in certain circumstances. The 
five sons were appointed mutwallis, eacli 
for a year, and it was directed that the 
tntiiwalli in office will get his food and a 
salary of Rs. 5 and shall be bound to pro- 
vide for the food of the four future mut- 
wallis. The other directions need not be 
referred to. The income of the property 
was small, being about Bs. 100 or Be. 125 ; 
and though a substantial part of it, under 
the directions contained in the wakfnama, 
would go to the relations of the wakif, it is 
manifest that the primary object of the 
endowment was to support a mosque, to 
make arrangement for the performance of 
religious services therein, to carry on 
works of charity connected therewith, to 
feed travellers and to educate poor 
students. The provisions made for the 
relatione can hardly be said to be such 
from which it may be deduced that the 
main purpose of the settlement was the 
aggrandisement of a private family. 
The directions given to the future mut- 
wallis left a good deal of discretion in 
them as to how the work was to be carried 
on, but it was stated that they were to 
keep to the standard followed by the 
wakif. The directions therefore cannot 
be said to have been vague or unascer- 
tainable, and the wakf must be taken 
to have been a valid one. It is perhaps 
tme that the wakf has been administered 
by the mutwaUis in a manner not alto- 
gether satisfactory and some of them ap- 
pear to have dealt with the properties as 
if they were proprietors. Malfeasance or 
misfeasance on the part of the mutwallis, 
however, cannot invalidate a wakf which 
at its creation was a valid one. 

The third ground raises one <d the diffi- 
cult questiems which, the Mohamadan 


law abounds in, namely, as to whether 
the wakf was invalid under the law of 
Marz-ul-mout. The law of Marz-ul-mont 
is not the same amongst all the schools; 
and moreover the reason of tlie rule as 
well as its essentials liave been differ- 
ently enunciated by different juruts. 
Lawyers who may be said to belong' to 
the orthodox school expound the doc- 
trine on the basis of certain principles, 
modem jurists seek to rest the law upon 
what they consider to be more in conso- 
nance with rational ideas, and judicial 
decisions have served to break the rigidity 
of it in no small measure, by interpreting 
it in a broad and liberal spirit. 

A reference to the translations of some 
of the texts relating to this branch of the 
law, w'hich are to bo found in books of 
undoubted authority or have been relied 
upon in judicial decisions may not be un- 
profitable. In some cases the translations 
do not agree, and in others it is not easy 
to appreciate the exact meaning^ the 
passages being darkened by paranthesis 
or obscured by the translator’s gloss. In 
the case of Labbi Bibi v. Bibbun Bibi (1), 
the following texts were referred to : — 

Futawa-i-Alumgiri, Vol. 4, Ch. XI. — 
“ Now they speak of the definitions of 
‘fata.l disease.’ What has been adopted 
in futwas is that a disease from which 
death may probably result is a fatal 
disease, irrespective of whether the 
patient keeps to his bed or not " (page 
552). “ He who is affected with para- 
lysis, partial or total, and he who has lost 
the use of any limb, or is affected with 
phthisis, and the disease is prolonged, 
and there is no fear of death, may make 
a gift of his whole property ” (page 562). 

Futawa-i-Fusul-Amadi. — “ They have 
explained prolongation to mean one year, 
so that if the disposition has been made 

(1) .6 N. W. P. H. C. B. 1«9 (18?4). . 
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after one year from the attack of the 
malady it- ie like a disposition made in 
the enjoyment of health ” (page 414, 
M. S.). 

Futatoa-i-Alumgiri, Vol. I, Book of 
Divorce, . page 640. — “ Our learned 
Doctors have explained the duration of 
sickness to be of one year, so that if the 
same sickness lasts for one year the acts 
of the sick person after one year would 
have the same effect as if he had done 
them in a state of health.” There ie no 
i-eason to suppose that the law of Marx- 
ul-mout is not the same in regard to 
Talaq as it is in the case of wakf. 

Futatoa-i-Shami, Vol. II, page 621. — 
” If the sickness becomes old, that is to 
say, if one year elapses from its com- 
mencement, and no increase or decrease 
occurs in it, the sick person shall be 
deemed a healthy person ; but if the sick- 
ness increases, whether before or after 
one year, and during the continuance of 
such increase the person dies of the same, 
he shfll be deemed a sick person.” 
Other futwas also to the same effect ap- 
pear to have been produced before the 
Court. Another translation of the pass- 
age last quoted will be found in the case 
of Fatima Bibi v. Ahmed Bukhsh (2) and 
runs in these words : — ” If the disease 
becomes old in this way, that it extends 
beyond a year, and no increase occurs 
within that (period), then he (the sick 
person) is (to be deemed) in health, but 
if he dies in a state of increase whether 
the increase takes place before the year’s 
prolongation of it, he is (to be deemed to 
be) sick." 

A passage from Jamai-ool-Bumooz was 
also (NPoduced before the Court which, 
while admitting that some authorities 
doubt the presqiption of Ihe period of 
one year, gave, as supported by the better 
(D l«Ib]^8t ClsL8l9atp.826(Ui0^ . 


opinion, the rule that ” gifts by para- 
lytics are valid if the sickness lasts for a 
long time, so that a yearilapses from the 
time when it first commenced.” 

Mr. Ameer Ali in his book on Maho- 
medan law, Vol. 1, page 66, quotes with 
approval the observations of Radd-ul~ 
Muhtar and says : — ‘‘ It is not merely 
the fact that the disease is ordinarily fatal 
that requhes consideration but the effect 
it is likely to have on the mind of the 
sufferer, which is the chief determining 
element. A malady of such a nature is 
called Marz-ul-mout or the illness of 
death. But where a person has suffemd 
from an illness for a long time so that it 
has become, as it were, ‘ a part of his 
constitution,’ or where the progress of 
the disease is so imperceptible as to cause 
no apprehension to him, it does not come 
within the definition of Marz-ul-mout.” 

At page 57 is quoted the following 
passage from the Durr-ul-Mukhtar : 

The gift of a person suffering from 
paralysis, palsy and phthisis is invalid as 
to the whole when the disease has lasted 
over a year, and there is no fear of death 
from it, but if it has not extended for a 
year and there is no fear of death (on his 
part) the gift will tidre effect in respect of 
a third.” The learned author states 
that the reason is there said to be that 
if a person suffers from a malady which 
is ordinarily mortal, for over a year, it 
ceases to have any appreciable influence 
on his mind as it has become a part of his 
nature. 

At page 68, Futawa Kosi Khan is quot- 
ed in support of the proposition that 
” one struck with paralysis, phthisis or 
palsy is accounted sick whilst the disease 
is on the increase ; but when the illness 
has lasted a long time and is not becom- 
ing worse, the sufferer is as one in 
health.” Then the following passage of 
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the text is quoted : “ Some lawyers have 
laid down that if a disease, however 
mortal, lasts for over a year, it should 
not be regarded as such, because the 
man becomes so accustomed to it as to 
lose all apprehension as to his own con- 
dition." 

At page 59 Durr-ut-MukhtaT is quot- 
ed where it says on the authority of the 
Balazia, that ‘‘ when a person is in im- 
minent fear of death whether from disease 
or any other cause, so that in the case of 
an illness the man is so broken or weakened 
by it as to be incapacitated from con- 
ducting his ordinary avocations outside 
his house, for example, a Faki (jurist) 
from going to the mosque, a tradesman 
to his shop, a woman from attending to 
her indoor occupations,” it is Marz-ul- 
mout ; and also on the authority of the 
Mujtaba that ” where the illness has be- 
come so severe as to make it permissible 
for the sufferer to offer his prayer without 
standing up (lit. : in a sitting posture) it 
must be regarded as an illness of death.” 

Tho above doctrine, however, is differ- 
ent from that of Futawa-i-Alurngiri 
which was accepted in the case of Fatima 
Bibi v. Ahmed Bukhsh (2) and where the 
proposition was laid down in these 
words : — ” A death illness is one which 
it is highly probable . will end fatally 
whether the sick person has taken to his 
bed or not or whether in the case of a 
man it disables him from rising up for 
necessary avocations out of his house or 
not. Such as, for instance, where he is 
Pahi or lawyer, from going to the Musjid 
or place of worship and when he is a 
merchant from going to his shop ; or whe- 
ther in the case of a woman it does or does 
not disable her from necessa]^ avocation 
within doors. But the illness is to be 
considered death illness when a man 
(S) I. i:i.'it,8ia«l.^9 atp. ( ' 


cannot pray standing.” This extract 
with the exception of the iMt sentence 
seems to be the translation of a passage 
from the Futawa-i-Alumgiri. 

Mr. Tyabji in hie Principles of Maho- 
inedan law quotes Baillie’s Digest, Yol. 1, 
p. 543, Grady’s edition of Hamilton’s 
Hedaya, p. 684, in support of the proposi- 
tion that ‘‘ pains of child birth are con- 
sidered by the Muslim authors as primd 
facie a death illness, whereas lameness, 
gout, paralysis, consumption or withered 
or' palsied hand, after they have conti- 
nued for a long time and have no imme- 
diate danger of death do not constitute 
death illness.” 

It is not very easy to reconcile this 
mass of conflicting dicta which, as they 
stand, present numerous points of diver- 
sity. Some jurists contend that every 
command of the Sharah was characterised 
by its illut or reason or principle ^liich 
is a mental idea and its subub or the cause 
or tho way leading to it, which has an 
external and physical existence, and that 
one must adopt the subub in order to 
reach the obligation which the illut 
creates. According to them the reason 
of the rule is that when all hope of life 
is lost and there is every fear of likelihood 
of death taking place the right of the 
heirs to the property is created, just in 
the same manner as it is created on the 
death of the owner who ceases by death 
to have any need for property. Hence it 
is, they say, that the law has set out in 
detail the manifestations, indications 
and signs, and these should be adhered 
to, whatever might be the docimr’s opi- 
nion as to the character of the disease. 
According to them the limit of one year 
is conclusive, and lays down a hard and 
fast rule which is to be preferred to a 
doubtful one dqwndix^j -upon such an 
uncertain thing as ' a mental 'bdnditico 
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like fejur: Some others contend that in 
the case a disease like paralysis, gous, 
ooDflomptimi, etc., a year wae required to 
ascertom whether the illness was a death 
illness or not, that if the same illness 
continued uninterruptedly and death 
takes place on account of it within a year, 
the illnees is a death illness and a gift 
made within the year is invalid; but if 
the illness is a lingering one and death 
does not take place before the end of the 
year reckoned from the time it commenc- 
ed, the illness during the year or subse- 
quent to it is not to be considered aa 
death-illness, and any gift made within 
or after the year is y^d. According to 
some, a subjective apprehension on the 
part of the patient himself is hardly of any 
importance because though the reason or 
motive underlying the law is that Illness 
weakens a man's physical and mental 
powere and he is therefore likely to act 
under such circumstances to the detri- 
ment of his spiritual interest by disap- 
pointing his heirs in their just expecta- 
tions, according to the principles of 
Mahomedan jurisprudence tW has not to 
be proved as a fact in each particulu: 
case, but the law itself lays down hard 
and fast rules and criteria by which the 
validity of a sick person's act has to be 
determined. The efforts of modem 
jurists have been directed towards re- 
moving the conflict, and judicial decisions 
have tended to dis-ehtangle this mass of 
ctnnplicaitions and lay down some prin- 
ciples which may be of easy application. 

In the case of Labbi Bibi v. Bibbun 
Bibt (1), Pearson and Turner, JJ., re- 
lying upon the authority of certain pass- 
ages in Futwa-i-Alumgiri, Futwa-i- 
Fusnl-Amadi, and Putwa-i-Shami, quot- 
ed above, held that under the Maho- 
medan law tiie term Marz-ul-mont is ap- 
CU 6 M. W. P. H. 0. B. ue (1874). 


pUcable not only to diseases which ac- 
tually cause death, but to diseases from 
which it is probable that death will en- 
sue-. so as to engender in the person 
afflicted with the disease an apprehension 
of death; that a person labouring under 
such a disease cannot make a valid gift of 
the whole of his property until a year has 
elapsed from the time he was attacked 
by it. Some of the texts referred to in 
that case dealt with paralysis " partial 
or total,” characterized it as ” a fatal 
disease '' and laid down the doctrine that 
when the sickness becomes old, that is to 
say, if one year elapses from its com- 
mencement and no increase or decrease 
occurs and the same sickness continues, 
the sick person should be deemed a 
healthy person, and a disposition made 
after a year from the attack of the 
malady was to be treated as a disposition 
made in the enjoyment of health. In 
that case the learned Judges overruled 
the contention that in the case of a 
disease like paralysis, etc., a year was 
required to ascertain whether the illness 
was a death illness or not; that if the 
same illness continued uninterruptedly 
and death took place on account of it 
within a year, the illness wae a death 
illness, and a gift made within the year 
was invalid ; but if the illness was a 
lingering illness and death did not take 
place before the end of one year reckon- 
ed from the time it commenced, the ill- 
ness during the year or subsequent to it, 
was not considered a death illneu, ai^ 
any gift made within or after the year 
was valid. They went on to observe 
" The Mahomedan law, as it would seem, 
in order to guard against acts done by a 
person afSicted with a disease which may 
disturb his calm judgment, has provided 
that the person affUcted with the disease 
shall be deemed incompetent to pro- 

18 
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nounce a divorce or make a gift of his 
property until after the expiration of a 
year from the date on which he was 
attacked with the disease.'* This deci- 
sion was followed in the case of Muhatn- 
mad Gulshere Khan v. Marnam Begum 
(S) and the principle was laid down in 
these words : " According to the Maho- 
medan law a gift by a sick person ie not 
invalid, if at the time of such gift his 
sickness is of long continuance, i.e., has 
lasted for a year, and he is in full posses- 
sion of his senses, and there is no imme- 
diate apprehension of his death.” The 
doctrine as to the validity of the gift 
when the disease has lasted over a year is 
considered not to have been correctly 
appreciated in these decisions (Ameer 
Ali’s Mahomedan Law, Vol. I, page 57, 
Foot-note). In the case of Hasarat Bibi 
v. Golam Jaffar (4), Ameer AH and Pratt, 
JJ., observed as follows; — ” A careful 
studv of the principles enunciated in the 
most authoritative Hanafi works would 
show that in determining whether the 
donation of a person suffering from a 
moital illness comes within the doctrine 
applicable to Marz-ul-mout gifts, several 
questions have to be considered, viz., (1) 
Was the donor suffering at the time of the 
gift from a disease which was the imme- 
diate cause of his death? (2) Was the 
disease of such a nature or character as 
to induce in the person suffering the be- 
lief that death would be caused thereby, 
or to engender in him the apprehension of 
death? (3) Was the illness sudi as to 
incapacitate him from the pursuit of his 
ordinary avocations or standing up for 
prayers, a circumstance which might 
create on the mind of the sufferer an ap- 
prehension of death? (4) Had the illness 
continued for such a length of time as to 

(8^ T. L; R. 8 All. 731 (1861). 

(4) 8 0. w.N.srawp. 


remove or lessen the apprehension im- 
mediate fatality or to accustom the 
sufferer to the malady? The limit of one 
year mentioned in the law books does not, 
in our opinion, lay down any hard and 
fast rule regarding the character of the 
illness; it only indicates that a continu- 
ance of the malady for that length of time 
may be regarded as taking it out of the 
category of a mortal illness.” In the 
case of Fatima Bibi v. Ahmed Bukhsh 
(2), it was laid down (Bampini and Pargi- 
ter, JJ.), that ordinarily a malady should 
be considered to be of long continuance, 
if it has lasted a year, but agreeing with 
llic observations made in the case of Haaa- 
rat Bibi v. Golam Jaffar (4) it was held the 
limit of one year does not constitute a 
hard and fast rule and that it may mean 
a period of about a year. In this case it 
w'as laid down that the texts mentioned 
three matters ; — (t) illness, (it) expecta- 
tion of a fatal issue and (m) certain physi- 
cal incapacities which indicate the degi'ee 
of illness, and the following observations 
appear in the judgment : — “ The learned 
vakil for the Defendants contends that 
the meaning of this is if the 1st and 3rd 
exist then the 2nd must necessarily be 
presumed, namely, that there is an ex- 
pectation of death. The learned vakil 
for the Plaintiff contends on the other 
hand that there is no such necessary pre- 
sumption that the matters of the 8rd 
class are only evidence and that the Court 
must decide from that and the other evi- 
dence whether the second actually exists, 
that is, whether there is expectation of 
death. The latter appears to us to be 
the correct view ; for the passage from 
Fntawa-i-Alumgiri distinctly states twice 
that the definition of death illness is ill- 
ness in which death is highly probable 

I MS (8> I. L. 8.'81 C»1.(818 (1908). 

: (4) 8 0. W. N. 67 (180?). 
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whether the incftpacitiee mentioned exist 
or not. These incapacities therefore are 
not infallible signs of death illness. At 
the time when this law was laid down, 
little medical knowledge existed. It was 
necessary therefore to decide when an 
illness was a death illness, and that could 
only be done by simple rules dealing 
with certain symptoms which all per- 
rons could notice and comprehend. Yet 
it appears from these passages that even 
while the lawyers suggested that certain 
physical incapacities indicated dangerous 
illness, they did not lay down positively 
that these incapacities are conclusive for 
it was no part of their definition of death 
illness w'hether the incapacities mention- 
ed existed or not. It is only with regard 
to the extreme case where a man cannot 
stand up to perform the primary and 
simpleK)bligations of saying his prayem 
that they declared the illness should be 
deemed a death illness.” The learned 
Judges upon the evidence held that there 
was nothing in the symptoms of the 
patient which should necessarily have ex- 
cited in him an apprehension of death. 
This case was carried in appeal to the 
I’^ivy Council and .the Judicial Com- 
mittee in Fatima Bibi v. Ahmed Daksh 
(6) disiniseed the appeal, holding that the 
test which was treated as decisive on the 
point of the validity of the gift, namely, 
whether the deed of gift was executed by 
the donor under apprehension of death, 
was the right question in the case. The 
case of Ibraham Oolam Ariff v. Saiboo 
(6) .went up to the Privy Council from a 
judgment of Chitty, J., then a Judge of 
the Burma Chief Court, which had been 
afifirmed on appeal by Thirkell White, C. 

J- and Bigge, J. In that case the Courts 
appear to have proceeded upon the test 

(19 L Ii. B. 86 Od. 871 (P. 0.) (1907). 

Ir Ih B. 86 OsL 1 (P. 09 (1907). 


which they considered to be the crucial 
test in the case, namely, whether there 
was an apprehension of death in the mind 
of the donor at the time of the execution 
of the deed of gift which formed the sub- 
ject-matter of that case, and concurrently 
found that question in the negative. 
Then- Lordships of the Judicial Com- 
mittee on those findings refused to inter- 
fere holding that ” the law applicable was 
not in controversy : the invalidity arises 
where the gift is made under pressure of 
sense of imminence of death.” 

These cases must be taken to have set 
at rest the controversy relating to the 
rigidity of the one year rule. In view of 
these cases it is also impossible to contend 
any longer tliat the subjective apprehen- 
sion of death in the mind of the donor as 
distiuguislied from the apprehension 
caused in the mind of others, does not 
count in the law of Marz-ul-mout. The 
existence of this subjective element as an 
ingredient in the) law of Marz-ul-mout, 
was doubted by Woodroffe, J., in the case 
of Kulsom Dibce v. Golam Hossein Cassim 
Ar^ (7) and Sir Abdur Bahim in his 
Irinciples of Mohamadan Juri8prude.nce, 
page 266, says that it is not a test at all 
in such matters. 

The law of Marz-ul-mout was consider- 
ed in the case of Sarabai v. Rabia Bat (8) 
m which Batchelor, J., laid down that, 
in order to establish Marz-ul-mout, there 
must be present at least three condi- 
tions : (1) Proximate danger of death, 
so that there is, as it is phrased, a pre- 
^nderance (ghaliba) of A/iou/ or appre- 
henaon, that is, that at the given ^ime 
death must be more probable than life; 

(2) there must be some degree of subjec- 
tive apprehension of death in the mind of 
the sick person; and (3) there must be 

l7) 10 0. W. N. 440 at p. 478 (1906). 

(8) I. Ik B. 80 Bom. 687 (1906). 
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isotae external indicia, chief amongst 
which would be the inability to attend to 
ordinary avocations.’* These principles 
were adopted in a later decision of the 
same Court, liasheed v. Sherabanoo (9). 

In view of the decision of the Judicial 
Committee referred to above, it may per- 
haps be doubted as to whether the third 
condition mentioned in the Bombay cases 
is really a sine qua non. 

As regards the investigation into the 
nature of the illness in the present case 
we are to some extent relieved by reason 
of the fact that the malady that Moham- 
mad Tayeb was suffering from was a 
specific one, and was definitely diagnosed 
as paralysis of the lower limbs. There is 
hardly any divergence amongst the wit- 
nesses as to the chief characteristics 
and features of the illness, except perhaps 
as to minor details as regards which very 
little preference may bo given to one wit- 
ness more than to another, in view of the 
fact that the evidence of each witness is 
coloured by his or her conception of what 
would or would not constitute Marz-ul- 
mout. The evidence or such of it as 
may be safely taken to be reliable points 
to the first attack of the illness having 
come in the month of February 1895, 
the loakfnama was executed, as 1 have 
said, on the 20th March 1896. It was 
presented for registration on the 21st 
March 1896, and actually registered on 
the 23rd. Mohammad Tayeb died in 
November 1896. There is no reliable evi- 
dence, one way or the other, as to whe- 
ther the intensity of the affliction went oh 
on the increase at whether it varied at 
any time during the period he suffered 
from it. The trend of the evidence is to 
the effect that from the first attack medi- 
cines began to be administered and he 
was kept on Uquid diet. The lower 
Jlljt r. L. R. 81 Bom. 884 0907). 


limbs having been paralysed he would al- 
ways remain in bed and had to be helped 
or raised to a sitting posture. On the 
other hand, we have it that he was taken 
on a chair into a palanquin on which he 
was carried to the office of the Begistrar 
where he personally admitted the execu- 
tion of the document. There is therefore 
no reason to hold that his brain was affect- 
ed about the time that the document was 
executed or at any time, and the evidence 
of the witnesses who want to make out 
that his mental faculties had been in any 
way impaired cannot possibly be believed. 
The evidence relating to the part that he 
took in connection with the preparation 
of the drafts for the wakfnama, and the 
instructions that he gave in connection 
with the transaction clearly show that he 
was in full possession of all his faculties. 
There is nothing suggestive of senile 
decay, and he was fairly well with all his 
powers, but for the paralysis of the lower 
limbs, for the ripe old age of 94 or 96 
that he is said to have been of at the time. 
These findings are substantially the same 
at which the learned President has arriv- 
ed on the evidence in the case, and with 
his findings in this respect I entirely 
agree. 

The question, however, is not what the 
testamentary capacity of Mohammad 
Tayeb was at the time the document was 
executed, but to quote the words of the 
Judicial Committee in the caw of Faiima 
Bibi V. Ahmed Baksh (6), ” whether the 
deed w'as executed under an apjoehen- 
sion of death " or in the words of their 
Lordships as used in the case of Ibrahim 
Golam Ariff v. Saiboo (6), whether the 
wakf was made “ under pressure of a 
sense of imminence of death.” The pos- 
session of one’s senses and 

(6) I. L. B. 86 (U. 871 (P. 0.) (1907). 

(8) I. L. B. 86 Cal. 1 (P. 0.) (1007). 
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facultieg is Qo index of this apprehension ; 
in fact the proportion of the one to the 
other would, if anything, vary in the in- 
verse ratio. We have the fact that from 
the day that he was struck by the disease 
he was kept on liquid diet, the fact that 
be was an old man of 94 or 95, the fact 
that there was nothing before him sug* 
gesting that the disease had tsdcen a 
favourable turn, the fact that the illness 
continued till the 21st March 1805 on 
which date the document was executed 
and the fact that steps were tdcen the 
very next day to get the document regis- 
tered — ^these facts to my mind suggest un- 
mistakably that Mohammad Tayeb ap- 
prehended that be would not survive the’ 
illness, and that his end was approaching. 
Apart from the texts to which I have 
already referred, the one thing which was 
held in the case of Hasarat Bibi v. Golam 
Jaffar (4) as likely to create in the mind 
of Mohammad Tayeb an apprehension of 
death, and which dictum was approved in 
the case of Fatima Bibi v. Ahmed Bukhsh 
(2) exists in the present case. It hae 
been found by the learned President and 
rightly so upon the evidence, and in fact 
that finding hae not been challenged 
before us, that Mohammad Tayeb from 
the time that the disease came upon him 
was unable to stand up for prayer. 
There is a rational foundation for the rule 
as to why this inability is regarded ifi 
Mahomedan law as creating such appre- 
hension. It is only in a case of utter and 
absolute disability that one would say his 
prayers without standing: and when one 
finds this disability attending him during 
prayers, it is bound to fill his mind with 
an apprehension that the end is not far 
off. At the date of execution of the deed 
the disease was a little over a m(mth old, 

CD I. Ib B. 81 (M. 819 a908). 
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and in no sense had continued for a suffi- 
cient length of time so ae to be a part of 
his nature. I think aU the circumstances 
point to his having apprehended at the 
time he executed the deed that it was 
highly probable that the malady would 
soon end fatally. At that point of time 
there was a preponderance of apprehen- 
sion that death was more probable than 
life though he lingered on for seven or 
eight months more and then expired. 
The toakf in my opinion was made under 
a sense of impending death which he 
feared was coming on as a result of the 
illness he was suffering &om. The learn- 
ed President has relied upon a passage in 
Bailie’s Digest, p. 543, which runs 
thus : — “ The lame, the paralytic, the 
consumptive, when the malady was of 
long continuance and there is no imme- 
diate apprehension of death, may make 
gifts of the whole of the property.” In 
my opinion the facts indicate that the 
apprehension of death was immediate, 
and that the deed was executed under an 
apprehension that death was imminent in 
the sense that there was nothing to stand 
between the illness and the death, or, in 
other words, that the latter would follow 
inevitably as a necessary result of the 
former and at no distant date. More 
than that is not necessary under the law 
of Marz-ul-mout. 

There is on the record a judgment of 
my learned brother Greaves, J., dealing 
with the question of the validity of this 
toakf. That judgment is undoubtedly 
entitled to every respect but as the learn- 
ed President has held it cannot operate 
as res judicata in the present case. It 
may also be remarked that Greaves, J., 
was able to find upon tile- evidence that 
was before him that Mohammad Tayeb 
Buffered for more than a year from his ill- 
ness before his death, a finding which the 
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evidence before us does not support. 

For the above reasons I am unable to 
agree in the view tahen by the learned 
President on the question of the validity 
of the wakf. I am of opinion that the 
wakf was invalid except to the extent of 
a third of the properties covered by it, 
which belonged to the wakif. 

The appeal will be allowed and appor- 
tionment of the compensation in respect 
of the premises, when it is made, will be 
made on the basis invested above. 

The Appellant will be entitled to her 
costs from the contesting Bespondents 
both in this Court and of the Court 
below. 

N. G. 

[CRIMINAL APPELLATE JURISDICTION.] 

Arp. No. 7 f OF 1925. 

Bii.ioiba-jui CilUW- 
nuuBV and ora., 
Appellaala, 

V. 

Tub EiNG-EMrBBon, 
Respondent. 

Criminal Procedure Code (Act V of 1898), eee. 
16i, eeope of—Evidenee of inveetigating Police 
Officer that he had examined certain witneuesjor the 
defence who etaied that theg were not present at the 
occurrence, if admissible- Map prepared hg Pbliee 
Officer with statements of witnesses made to him noted 
thereon -Inadndssibilitg of such inaps—Jwrg, mis- 
direetion to. 

Where in a Sessions trial the investigat- 
ing Police Officer was asked if he had exa- 
mined witnesses for the defence in the 
course of the investigation and deposed 
that he had examined two such persons 
who stated that they were not present at 
the occurrence : 

Held — That the stateirient by the Police 
Officer was not admissible. Sec. 1$2, Or. 

G, i$ clear enough to exclt^de any state- 


ment made by any person and directs that 
such statement shcdl not be used for any 
purpose. 

The manner in which the statement 
was brought out, commented on. 

A map prepared in a criminal case 
should not have thereon any statement 
made by a witness to the person preparing 
the map noted thereon. 

Such statements in a map prepared by 
a Police Officer are inadmissible under sec. 
162, Cr. P. C. and as hearsay evidence: 

Held — That the trial was vitiated by 
the inadmissible evidence of the investigat- 
ing Police Officer and the improperly pre- 
pared map being placed before the jury. 

This was an appeal preferred on the 
i25th February 1925 against an order of 
the Sessions Judge of Rajshahi (Mr. B. K. 
Bosu), dated the 6th December 1924, by 
wljich he convicted the Appellants of an 
oll'cnce punishable under secs. 147 and 
325, I. C., and sentenced them to five 
and tljree years’ rigorous imprisonment 
respectively. 

The facts of the case will appear from 
the judgment. 

Jiabus Debendra Narain Bhattacharjee 
and Lalit Mohan Sanyal for the Appellants. 

Mr. Khondkar (Deputy Legal Remem- 
brancer) for the Crown. 

Babu Khirode Lai Sen for the Com- 
plainant. 

The JCDCMEMT OP THE COOBT waS AS 
follows : — 

SufiBAWABDY, J. — ^This appeal is by 
Bhagirathi Chowdhury and four others 
who have been convicted in accordance 
with the majority verdict of the jury by 
the Sessions Judge of Bajshahi. The first 
accused has been convicted under secs. 
147 and 325, 1. P. C., and sentenced 
under sec. 326 to. five years', rigorous im- 


SuBRAWARDV, J. 
Panton, J. 

1925, 

21, June. 
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prisonment, no separate sentence having 
been passed under sec. 147. The other 
foiir accused persons hate been convicted 
under secs. 325/149, I. P. C., and sen- 
tenced to three years’ rigorous imprison- 
ment. 

The riot alleged to have taken place 
was over a piece of land, in course of 
t lich, it is said, one Mir Panchu was 
beaten to death. Several objections have 
been taken on behalf of the accused to 
the address by the Judge to the jury ; but 
it is sufficient to refer to two of these, as 
in oiur opinion the others are not im- 
portant. 

The first objection is that certain state- 
ments have been admitted by the learned 
Sessions Judge which are inadmissible in 
evidence. In the course of the examina- 
tion of Ananta Prosad Das (Sub-Inspec- 
tor of Police) he was asked in examina- 
tion-in-chief whether he examined during 
the course of the investigation any wit- 
ness on behalf of the accused and he said 
that he had examined only two witnesses 
Bartu Chowdhury and Daulot Ghose who 
were produced before him and both of 
them stated that they were not present 
at the occurrence. This, it is said, is in 
contravention of the provisions of sec. 162, 
Cr. P. C. That section says that no 
statement made by any person to a Police 
Officer in the course of an investiga- 
tion .... shall be used for any purpose 
at any enquiry or trial .... It is not 
clear why the witness was made to make 
this statement; but it is suggested that 
one of the persons named by him at least, 
namely, Daulot Ghose, was a witness, 
cited by the defence and therefore in anti- 
cipation of the evidence which might be 
given by Daulot Ghose, this statement 
was made by the Inspector. In my opi- 
nion this statement by the Sub-Inqiector 
is not adnuBsible. Sec. 162, Cr. P. 0. is 


clear enough to exclude any statement 
made by any person and directs that such 
statement shall not be used for any pur- 
pose. The way in which this evidence 
has been brought out is objectionable in 
more ways than one. It is in direct con- 
travention of the above provision of law 
and it is not justified by any other provi- 
sion of law which makes evidence contra- 
dicting possible evidence of a possible wit- 
ness admissible against the accused. The 
mere fact that one • of the persons so 
named by the Snb-Inspector was cited by 
the defence did not justify the prosecution 
in getting out a statement made by him 
in anticipation of what he might say. 
This statement by the Sub-Inspector in 
the hearing of the jury must have appar- 
ently prejudiced the case for the defence 
and left an impression in the mind of the 
jury that the accused produced witnesses 
in support of their case before the Sub- 
Inspector and Imth of them denied any 
knowledge of the occurrence. This state- 
ment is not therefore admissible. 

The second ground on which the lega- 
lity of the trial is assailed is that the map 
prepared by the Sub-Inspector and placed 
before the jury contains statements of wit- 
nesses and hence the map should not have 
been placed before the jury with those 
statements thereon. There are two very 
important endorsements on the map. 
The first is against the point marked with 
an arrow and runs thus : “ The deceased 
and Jjuddi Sheikh Peadas stood here and 
the deceased received lathi blow from 
Bhagirathi Chowkidar accused while 
standing here.” In another part of the 
map certain dotted lines were pot and the 
remark against them is, ” showing the 
route taken by the deceased on being chas- 
ed by the accused persons.” These state- 
ments were not of the Sub-Inspector from 
his personal knowledge but from what he 
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had heard from other people at the time of 
the investigation, finch statements are 
therefore inadmissible under sec. 162, Cr. 
P. C., and as hearsay evidence. The im- 
propriety of placing maps before the jury 
containing statements of witnesses or of 
information received by the person prepar- 
ing the map from other ^.ersons has been 
recently pointed out in several cases. In 
King-Emperor v. Abitiash Chandra 
Bose 11) the learned Chief Justice 
has fully dealt with this matter and 
it has been laid down that “ a per- 
son who makes a map in a Criminal 
case ought not to pot upon it anything 
more than what he sees himself. Parti- 
culars derived from witnesses examined on 
the spot should not be noted on the body of 
the map but on a separate sheet of paper 
annexed to the map as an index thereto.” 
The direction given here may be inconven- 
ient but the law seems to be clear. The 
learned Chief Justice in a very recent case 
to which my learned brother was party 
(Jury Keference No. 6 of 1925 decided on 
the ist May 1925) referred to a map like 
the one in the present case and remarked 
that the map placed before the jury was a 
clear instance of what should not be done, 
and observed as follows : — ” In my judg- 
ment the map in its present state ought 
not to be allowed to be placed before the 
jury. If it was necessary for the map to 
be placed before the jury the proper thing 
to be done was to have a clean copy made 
with these entries omitted, so that the jury 
would have a map before them which 
could not have prejudiced their mind in 
any way.” . In my judgment apart from 
the instruction in the Police Begulations 
and the High Court Circular- Orders, it is 
highly prejudicial in the interest of justice 
to allow statements which may or may not' 

( 1 ) I. i.. B. as (M.47Si ■. 0 . as o. ur.N. ssa 
asM). 


be admissible in evidence to be introduced 
in a case by indirect means. For instance, 
the map prepared by the Sub-Inspector 
from certain information received from 
another person introduces a statement 
made by that person and it is possible that 
the person who gave the information to the 
Bub-Inspector was not himself competent 
to make the statement his information 
having been derived from others not be- 
fore the Court. Anart from sec. 162, Cr. 
P. C.) such statements under the general 
law ought not to be made to go in in the 
shape of entries in maps. The trial ac- 
cordingly has been vitiated by the intro- 
duction of these pieces of evidence and in 
my opinion, the conviction cannot stand. 

In the result the conviction of and the 
sentences passed upon the Appellants 
should be set aside and a retrial ordered. 
The Appellants Nos. 2 to 5 will remain on 
bail and the Appellant No. 1 in custody 
until further orders by the Magistrate. 

Panton, J. — ^I agree. 

S. C. M. 
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1925, 

Heard, 22 and 

25, May. 

Judgment, 

18, June. 

Contract— Breach— TinUt if of etunce of con- 
tract— Party entitled to retcind after expiry of time 
but eoHtmuiny to treat contract ae cubeitting, if 
commile a breach by treating contract later on os 
rescinded on ground of the other partfs default. 

Shortly after the war broke out, the De- 
fendant Company agreed lo supply to the 
Plaintiff 50 railway wagons for an agreed 
price, the terms of payment being that the 
Plaintiff should pay a third of the price on 
the order being given, another third when 
the underframes of the wagons should be 
wheeled and the balance on delivery. The 
Plaintiff did not pay the second instal- 
ment when, the underframes having been 
wheeled, the Defendant Company asked 
for its payment ; nevertheless the Defend- 
ant Company delivered 8 wagons and 
these were received by the Plaintiff. 
The Defendant Company thereafter ash- 
ed for but failed to obtain from the Plain- 
tiff the second instalment of the contract 
price and the price of the 8 wagons deli- 
vered, and then refused to perform the 
rest of the contract unless the balance 
of the contract price was first paid 
to them. Thereafter the Plaintiff sent to 
the Defendant Company a cheque to cover 
the second instalment and asked for the 
delivery of the remaining 42 wagons, the 
third instalment of payment to be made 
upon such delivery : 

Heidi — That in the circumstances of the 
case, the intention of the parties when 
the contract was made was that time 
should be of the essence of the contract. 


as to the time when the three instalments 
.of the contract price were to be paid; gnd 
therefore when the second instalment was 
not paid by the Plaintiff, the Defendant 
Company might rescind the contract; but 
by delivering 8 of the wagons after the 
default they treated the contract as, sub- 
sisting. The Defendant Company could 
not insist on the payment on delivery of 
the price of the 8 wagons only, and they 
committed a breach of the coniraet in re- 
fusing to deliver the remaining wagons 
without payment of the balance of the 
contract price. 

Tliis wus an a|>ix^al (No. i.S4 of 1924) 
from a decree, dated the 27th June 1923, 
of the High Court in Bengal, which 
affirmed a decree, dated the 8Uth August 
1922, of the Buiil Court in its Original 
JuriudictioTi. 

The Thaknr Saliib of Morvi brought 
the suit against the Appellant Company 
for damugea fur an alleged breach of con- 
tract to supply wagons. 

The Plaititiff was the owner of the 
Morvi State Bailway and the contract in 
suit was contained in letters which pass- 
ed between the parties from October 1914 
to January 1915. The contract provided 
for the supply of 50 wagons by the Appel- 
lant Company within 6 months of the 
receipt of order. Payment was to be 
made one-tliird with order, one-third 
when the undcrfraincs were wheeled, and 
one-third on recei])t of the wagons. The 
first instalment was paid when the order 
was given. Thereafter considerable delay 
took place in securing necessary parts for 
the wagons hut on the 25th October 1916 
the Api^ellant Company gave notice to the 
Respondent that the underframes were 
wheeled, and demanded the second instal- 
ment. 

No payment was made in I'cply to this 
demand. 

On the 20th February 1917, 8 wagons 

19 


■ 

Bubb a Co., Ld., 
Appellants, 

TllAKtTB SaBIB SrBB 

Ldkbdiuji of Mobvi 
Statb, Hespondent. 
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were delivered and accepted and further 
demands were made from time to time for 
the second instalment. On the 18th July 
1917 the Appellant CJompany gave notice 
of cancellation of the contract and sold 
the t«maining wagons. 

On the 22nd September 1917 the Res- 
jwndent tendered the amount of the 
second instalment. 

The main question for decision was us 
to whether the provision in the contract 
that the second instalment should be paid 
when the imderframes were wheeled was 
a provision in which time was of the 
essence of the contract. 

The facts and corresi>undence are set 
out at length in the judgment of the Judi- 
cial Committee. 

The trial Judge (Rankin, J.) held that 
in the circumstances time was not of the 
essence of the contract but that the Appel- 
lant Company was entitled to cancel on 
giving notice limiting a reasonable time 
for payment. 

That no such notice was given by them, 
and that, inasmuch as a tender of the 
second instalment was eventually made 
by the Respondent, the contract was 
broken by the Appellant Company against 
whom he made a decree. 

The High Court (Sanderson, C. J. and 
liicbardsou, J.) were of the same opinion 
and dismissed an appeal by the Company. 

Messrs, Dunne, K. C. and Aske for the 
Appellant Company. 

Sir Geo. Lowndes, K. C. and Mr. 
O'Connor for the Res^xindent. 

Their Lohuships' JriKi.\iBN'i' was deli- 
vered by 

Sir John Edge. — The suit in which this 
appeal has arisen was brought on the 
Original Civil Jurisdiction side of the 
High Court at Calcutta on Uie 27th 
August 1918 by His Highness the then 


Lckudibji of Mobvi State. 

Thakur Sahib of Morvi against Burn and 
Company, Limited, to recover damages 
for the alleged conversion of 42 railway 
wagons, and for an alleged breach of con> 
tract to make and deliver the same 
wagons. The property in the wagons had 
never vested in Hie Highness of Mowi, 
who had never been, constructively or 
otherwise, in possession of them. The 
claiin for conversion has been dropped. 
The original Plaintiff died and his son, 
who succeeded him as the Thakur Sahib 
of Morvi, was on the 19th July 1922, 
brought on the record as the Plaintiff. The 
original Plaintiff was, and his successor, 
the present Palintiff, is the proprietor of 
the Morvi State Railway. 

The contract was made between His 
Highness the then Thakur Sahib of Morvi 
through the manager of the Morvi State 
Railway, his agent, and Burn and Com- 
pany, Limited, of Howrah and Calcutta, 
in British India. The contract was for 
the manufacture of 60 railway wagons by 
the Defendant Company at the Company’s 
works at Howrah and their delivery to 
the Morvi State Railway upon certain 
terms which will be later more fully men- 
tioned. The contract was made by 
cori’espondence between the manager of 
the Morvi State Railway, who lived at 
JNloi'vi, and the Defendant Company at 
Calcutta. The suit has throughout been 
treated as a suit upon a contract to which 
the Indian Contract Act, 1872 (Act IX of 
1872), applies. 

The correspondence began on the 29th 
October 1914 bv a letter to the Defendant 
Company from the manager for the Morvi 
State Railway, asking the Company to 
quote rates for 26 covered wagone and 26 
open wagons as per specifications and 
drawings which he enclosed. The speci- 
fications showed that the wagons were to 
be metre guage railway wagons. Bet- 
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ween the 29tb OcloheF 1914, and the 2drd 
January 1916, several letters passed bet- 
ween His Highness’s agent and the De- 
fendant Company, the result of which was 
the contract in suit. By the contract 
which was agreed upon the Defen- 
dant Company agreed to manufacture 
and to deliver to the Morvi State 
Bailway, upon terms as to payment 
which will be mentioned, 25 co- 
vered and 25 open goods wagons, 50 rail- 
w'ay w'agone in all, at the price of Bs. 1,825 
for each covered wagon and at the price 
of Bs. 1,875 for each open wagon, the 
wagons to be in acconlance with certain 
specifications and drawings, and the 50 
wagons to be delivered in six months 
from the date of tlie receipt by the Defen- 
dant Company of an order for the w’agons. 
I’he terins of psiyment were that His 
Highness of Morvi should pay to the De- 
fendant Company one-third of the con- 
tract price on the order for the wagons 
being given, and one-third of the contract 
Ijrice when the underfraraes of the wagons 
should be wheeled, and the remaining one- 
third when the wagons should bo deli- 
vered. One-third of the total contract 
price amounted to Be. 30,883. The con- 
tract contained no provision that the con- 
tract time for the dcliwry of the wagons 
should be extended in case the Defendant 
Company should be delayed in completing 
the wagons owing to the war or any other 
cause beyond the company’s control. 

On the 23rd January 1915, His High- 
ness of Morvi, through his agent, sent to 
the Defendant Company his final order for 
the 50 wagons and said “ we have no 
more drawings to send than we have al- 
ready sent. From the specifications and 
drawings sent, you will kindly prepare 
working drawings in detail and send them 
for our approval." 

After the receipt by the Defendant 


Company of the order of the 2drd January 
1915, for the wagons, the Defendant Com- 
pany was much delayed in performing the 
contract by the difficulties, owing to the 
war, of obtaining some of the necessary 
parts of the wagons and the wagons wore 
not ready for delivery at the time specified 
by the contract. His Highness of Morvi 
did not at any time exercise such right, if 
any, as he may have had under the Indian 
Contract Act, 1872, of detenniniug the 
contract because the Defendants had 
failed to deliver the wagons in accordance 
with it. 

The agreement that the second instal- 
ment of the contract price should be paid 
by His Highness to the Defendant Com- 
pany when the nnderframes of tlie wagons 
should be wheeled, of course meant that 
the second instalment should be promptly 
paid when the Defendants had given Hie 
Highness of Morvi, through his agent, 
notice that the Company had fixed the 
wheels to the under-frames of the 50 
wagons. On the 25th October 1916, the 
Defendants sent by post to the manager 
of the Morvi State Bailway an account, 
dated the 24tli October BUG, for 
Its. 30,833, for the second instalment, 
being one-third of the contract price due 
when the " underframes are wheeled,” 
and stated in the letter in which the ac- 
count was enclosed, that it was submitted 
by them " for favour of payment at your 
convenience.’’ That letter and the ac- 
count which was enclosed in it were notice 
to His Highness’s agent, when in the 
course of the post they were received at 
Mon'i, that the Defendant Company had 
fixed the whee1.s to the underframes of the 
50 wagons. It was found by Mr. Justice 
Bankin, who tried the suit, and it has. 
not been disputed, that at the date of that 
account, the 24th October 1916, the under- 
frames had been wheeled. On the 19tb 



148 


THE CALCUTTA WBEKLI NOTES. 


[VoL. XXX. 


Burn & Co. . Ld. ». Thakur Sahib Sree Lckhdibji of Morvi State. 


November 1916, the manager of the Morvi 
State Kailway acknowledged the receipt 
of the Company’s letter of the 25th Octo- 
ber 1916. and enquired “ when the wagons 
will be completed and despatched,” biit 
did not send any payment of the second 
instalment. 

The position which His Highness, 
tJirongh his agent, then took up and inaipr 
tained for months is illustrated by the 
following extract from the manager's 
letter of the 19th November 1916 •. — 

“It is now more than a yenr nn«l n half and yet, ns 
wo understand from your letter, you have come as fnr 
as the wheeling of iiudeiTrnme.s, and at the mle yoa 
liave gone on, there i.s no knowing when you will 
iltiish the work. When we placed the order, yon 
certainly know the condition of the market, because 
the war had thou been on some months already. Till 
Jane oven yon talked of delay of a few weeks, but it 
is now several months which may perliaps run into 
years. In addition to loss of interest on the nionoy 
locked up with yon and trouble and inoonvenienee wo 
had to pay hira to other Jinilways and oven on 
payment of hire we could not get timely and sufti. 
cient supply and siitTorcd in Iraffiu. Iti eoiisuUiiig 
your convenionco it was only fair and reasonable that 
you should have consulted ours. I’rom your opening 
oorrospondenco, W'O expected, beside solid and sub- 
Btantiul work, that timely execution of this order 
might load^to future orders. 

“Wo fear the payment of 2ud insiul men t mil re- 
main locked up as the Ist and shall therefore be glad 

know definitely when the wagons will be completed 
and despatched.” 

In reply to that letter of the 19tli Nov- 
ember 1916, the Defendant Comiuiny wrolc 
to the manager of the Morvi State Kail- 
way on the 23r(l November 1916, as 
follows : — 

“ Your favour No. 1900 of lOlfl dated 10-11-10. Wq 
regret very much that you should write to us in this 
’way as we can assure you wo heve done all imssiblc to 
expedite and complete your work, the delay is cntii^ly 
doe to conditions brought about by the war. 

“You ask when delivery will bo made and we 
regret we cannot at present inform you, for instance 
the springs for your buffers although all ready in 
Kngland cannot be despatched beoamie the 'Munitions 
Board have so Idr^not grant^ thd nooespaiy permit 
for them to be shipped. To help us will you kindly 


address the Railway Board stating that these springs 
are iirgenlly wanted 200 buffing springs) and 
should be supplied, send their reply to us and we 
can then enable our London Office to obtain shipping 
sanction. 

“ Your contract has boon considei'ed in every pos- 
sible way and we trust that this trouble regarding one 
*«em alone, the buffing springs, ivill give you an 
ovamplc of the niipreccdontod and extraordimry 
conditions that have been in cxistenco for the last 
18 months and which grow more onerous and difficult 
every day.” 

Tile springs for the bnfferB refeired to 
in tliat letter of the 23rd November 
1916 were apparently Ibbctson springe, 
wliich are patent springs and are made 
only in England. Their Ijordships think 
it only fair to the parties to tliis suit that 
some of the didicultiee of the situation 
should be illustrated by the pa.^isages 
which they have quoted. 

On the 14th December 1916, the 4th 
January 1917, and the 25th Janiiaiy 
1917, the Defendant C/ompany wrote 
to the manager of the Mom State 
Kailway asking for |)ayment of the se- 
cond instalment and received no rejdy. 
On the 14th I'obruary 1917, the Defen- 
dant Company telegraphed to the manager 
of the Morvi State Kailwav : " Ivuidty 
wire when may expect settlement bill 
rupees 30,833 account wagone.” That 
wan the account for the second instal- 
ment. In reply the Company received 
from tile manager by telegraph tlie follow- 
ing reply on tlie 39th February 3917 : 
‘‘No. 87. Your telegram of 34tli, matter 
is referred to proprietor of this railway.” 
The proprietor was His Highnese of 
Morvi. The reference to His Highness of 
Morvi did not result in the payment of 
the second instalment. In their Lord- 
ships’ opinion His Highness of Morvi had 
then decided not to perform Ids contract 
to pay the second instalment until some 
future time, and the Defendant Company 
wae then entitled under the Indian Con- 
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tract Act, 1872, to rescind the contract, 
but the company did not rescind the con- 
tract. 

By the 20th February 1917, the Defen- 
dant Company had completed eight of the 
contract wagons and on that date forward- 
ed them to the Morvi State Bailway, and 
thereby treated the contract as subsisting. 
On the •27th February 1917, the Defen- 
dant Company wrote to the manager of 
the Morvi State Railway enclosing an ac- 
count, dated the 26th February 1917, for 
Bs. 6,000 in respect of the eight wagons, 
and in their letter said “ . . . . we 

have wired you to-day as follows : kindly 
wire why bill Bs. 60,83.3 account wagons 
not paid . . . we shall be obliged if 

you will arrange to remit the amount as 
well as the amount of the enclosed bill 
No. 8460 W. for Bs. 6,000 with as little 
delay as possible. . . .” His High- 
ness of Morvi was not bound to accept 
in part performance of the contract eight 
Avagons, but he did receive them. To 
the telegram of the 27th Februai’y 1917, 
the manager of the Morvi State Railway 
replied by telegram on the 28th Febniary 
as follows : ‘ ‘ No. 88. Your wire. Refer 
to this office ware 87 dated 18. Matter 
referred pro 2 )rietor.” The Defendant 
Company received no other reply to their 
telegram of the 27th February or to their 
letter of that date. 

On the 6th March 1917, the Defend- 
ant Company wrote to the manager of the 
Morvi State Railway with reference to 
their account for the second instalment 
and his telegrams of the 19th and 28th 
February, and said that the Company had 
“ derided not to despatch any more 
wagons till your proprietor has paid the 
bill before mentioned and also that for 
Rs. 6,000 sent you with our letter of the 
27th ultimo.” On the 11th April 1917, 
the Defendant Company wrote to the 


manager of the Morvi State Railway as 
follows 

“Dear Sir, 

“Fr Wagoiii. 

“A* we have neither received a cheque for the 
money duo to ue nor any reply to onr letter dated 
the 6th llarch wo find it neceamiy to addien yon 
again npon thh matter and w« desire to point out 
to you that by not paying onr bills when they became 
due for payment you have broken the contmot and 
we ahall therefore take whatever action appeals to 
us to be necessary for onr own interests if we do not 
receive o satisfactory reply to this letk-r before the 
dnte specified Im'Iow. 

“The wagons conUl be delivered ns soon as wo 
could obtain trucks from the Kuilway to carry them, 
but ww regret we csimot now permit nnother of 
your wagons to leave our works until you juiy ng 
full for the whole order. 

“ Your action lies put us to veiy coiisideiable ex. 
penso and very great inconvenience niul at the pre- 
sent time your wagons aro ociMipj ing much valnablo 
space in onr works. . . 


riie date sjiecificd in tliiit letter was the 
20th April 1917. Tlie letter of the llth 
April 1917 was, their Jiordships consider, 
a notice to His Highness of Morvi that the 
remaining 42 wagons were completed 
ready for delivery to him on [)ayment of 
the balance of the contract price which 
would then be due. On the 21st April 
1917, the manager of the Mom State Rail- 
way telegraphed to the Defendant Com- 
^ny as follows : “ Your letter though 
dated eleventh reached here yesterday. 
Matter referred to proprietor who now in 
Bombay.” No otlier reply to the Defen- 
dant Company’s letter of the llth April 
having been received, the Defendant 
Company wrote to the manager of 
the Morvi State Railway on the 7th Mav 
1917, as follows : — 


m wsaoxs. 


t M attonUon to onr 

letter dated tbe llth ultimo and to inform yon that 
rtisnow impemtive that wo wceive a satisfactoiy 
»ply to this letter at once otherwise we shall have 
no option but to settle the matter without further 
loferenoe to yon. Kindly fhvonr ns with a ronly bv 
letnm.” ' 
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To which the Defendant Company re- 
ceived the following reply, dated the 19th 
May 1917 : — 

lie Wagons. 

“With reference to your special reminder No. 
OM23J/H., dated the 7th instant, I have to inform you 
that His irijifhness the Thokore, ]troprietor of this 
Bailway, is nut here at present but he has gone to 
Matheran, a hilly station for the hot weather, and so 
I have forwarded your letter to him and I wilt let 
you know on hearing from him.'* 

No other reply to the Defendant Com- 
pany’s letter of the 7th May having/ been 
received, the solicitors of the Defendant 
Company, on the 4th July 1917, wrote to 
the manager of the Morvi Stah; .Railway 
Qs follows : — 

“ Sir, 

“ Supply of Wagons from Messrs. Bum and Co., Ld. 

“Our clients, Messrs. Bum and Co., Ld., lia^e ins- 
tmctcd us to address you with ref 01*61100 to tho con- 
tract fur ttio purcliaso by your Railway of 60 goods 
ivagons from them. Tlio terms of the contract W'erc ; 
Payment as to I /3rd with tho order, 1,3rd when the 
underframe was wheeled and the balance on delivery. 
The first instalment was duly paid but tho secund 
instalment has not yet been paid, in spite of repeated 
doiiiands, and in spite of tho fact that our clients 
have actually delivered 8 wagons. In tho existing 
circumstances of tho trade, it is obvious that our 
clionts cannot keep tho undelivered balance of the 
wagons locked up indetinitely and, as you havo failed 
to carry out your part of tlio oontnict, the only course 
now open to them is to dispose of the wagons else- 
where as host they can but before doing so they are 
prepared to give you tho opportunity of purchasing 
these wagons outright by paying the total amount 
of the original contract price oiltstaiuling and wo are 
accordingly instructed to gnvo you notice, as wo here- 
by do, that unless tho full amount of tlie original 
contract price is paid to our clients or to us as their 
agents within 10 days from the date liercof tho un- 
delivered wagons W'ill be disposed of by our clients as 
they may think fit. 

“ Yours faithfully, 

Orr, Dignam and Co.’* 

Ou the 18th July 1917, the Defendant 
Company’s solicitors wrote to the mana- 
ger of the Morvi State Railway as fol- 
lows : — 

“Sir, 

“As neither our clients nor ookselvea have received 
any reply to onr letter to you of the 4th instant our 


clients have now taken stops to dispose of tho on* 
delivered wagons elsewhere and have made up an 
account tho balouco duo to the Railway Rafter deduct- 
ing tlio costs of tho wagons delivered from the 
deposit made to be Hs. 16,8’i3. We enclose you here- 
with copy of this account together w'ith our cheque 
for Us. It'S, 833 and shall be obliged if you will let 
us have a formal receipt for this amount by return. 

“Yours faithfully, 

“ On*, Dignam and Do.** 

After the J8tli July 1917, the Defend- 
ant (lompany sold tlie 12 wagons to the 
Mysore State Itailway. On the 22nd 
September 1917, Alessrs. Sandenson and 
Co., the solicitors of His Highness of 
Morvi, WTote to the Defendant Company’s 
solicitors saying that they were instructed 
to ask for the delivery of the 42 wagons 
still undelivered, enclosing a cheque for 
Rs. 80,883, the amount of the second in- 
stalment, and stating that their clients 
would pay tlic third instalment, imme- 
diately on the receipt and erection 
of the wagons in accordance with 
the terms of the contract. It may be 
assumed that the cheque w’as returned. 
The rest of the correspondence is not 
material. 

As has heeu mentioned, the suit was 
Iried by Mr. Justice .Rankin. It was con- 
tended on behalf of the Defendant Com- 
pany that the payments of the instal- 
ments of the contract price at the times 
specified for them were of the essence of 
the contract. In support of that conten- 
tion it w'Qs urged that the terms as to tho 
payment of the first and second instal- 
ments showed that time was of the 
essence of the contract ; that the perform- 
ance by the Company of the contract in- 
volved the expenditure of very consider- 
able sums of money and the occupation of 
the Company's workshops by a large num- 
ber of bulky articles; that metre gauge 
railways did not form a market whei*e 
such wagons could be easily disposed of; 
that the wagons had to be made in accord- 
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aace with special specifications ; and that 
Plaintiff was a person who could not be 
sued as of right. Mr. Justice Bankin 
observed in his judgment that the case de- 
pended entirely upon the correspondence, 
the correct appi'eciation of the general cir- 
cumstances of the case, and of the rules 
of law to be applied, and he said : — 

** On tho whole and with some diiiicalty, 1 have 
come to the conclnsion, looking at the circumstances 
and the letters, that in this cose time was not of tho 
essenoe of tlie contract." 

The letters to which the learned Judge 
referred were letters of the 28th Decem- 
ber 1914, the 10th January 1915, tiie 16th 
January 1915, and the 23rd January 1915, 
which, in their Lordships’ opinion, do not 
support the conclusion at which he arrived. 

Mr. Justice Bankin, having observed 
that the Defendant Company had, on the 
18th July 1917, sent to the Plaintiff’s 
solicitors the letter of that date enclosing 
a cheque for the balance due, on the foot- 
ing that the contract was cancelled, held 
that the Defendant Company had broken 
the contract, and gave His Highness of 
Morvi, the present Plaintiff, a decree for. 
damages, which, in their Lordships’ opi- 
nion, were not excessive. The balance 
for which the cheque was sent was tho 
balance due of the first instalment, which 
had been paid, after deducting the price 
of the 8 wagons. 

Prom that decree the Defendant Com- 
pany appealed under the Letters Patent. 
The appeal was heard by Sir Lancelot 
Sanderson, C. J., and Mr. Justice Bichard- 
son. The Chief Justice in his judgment 
said : — 

" But for the conduct of the Defendauls, I should 
have thought that with regard to the payiiieut of the 
teoond instalment time was of the essence of the 
contract. The Defendants were under contract to 
bnild 50 wagons. In my judgment they were not 
bound to proceed with the work, after the wheels 
were attached to the underframes, until the Plaiuiiff 
paid the second instalment. They surely could not 


be expected to keep the wagons, partly built, standing 
ill their works, for an indefinite time, or for so long 
•8 tho Plaintiff chose to koop them waiting for the 
second instalment. Having regard to tho terms of 
the contract and the nature of the work to be done 
by tho Defendants, in my opinion, primd facie, time 
would bo of the essence of the contract. 

*^Tho Defendants, however, for some reason known 
to themselves, did not treat it as of tho essence of 
tho contract. 

“They actually delivered 8 wagons in February 
1917, although the*8ocond iutalment, which had been 
demanded in October 1917 (1916), had not been paid, 
and although as far as could bo seen in February 
1917, there was no immediate prospect of .he second 
instalment being paid." 

The Chief Justice aud Mr. Justice 
Bichardsou agreeiug that the Defendant 
Company broke the conti-act on the 18th 
July 1917, the appeal waa by their decree 
dismissed. Prom that deci’ee this apiwal 
has been brought. 

Their Lordships, having regard to the 
times when the three instalments of the 
contract price were according to the con- 
tract to become payable, and to the fact 
that the manufacture of the 50 wagons 
would involve considerable expenditure 
by the Defendant Company in providing 
materials for their construction, and in 
the payment of men who would neces- 
sarily be employed in constructing them, 
and to the fact that it might be difficult to 
enforce in a British Court or in a Court 
of the State of Morvi payment by His 
Highness of Morvi of the contract price, 
are of opinion that it must have been the 
intention of the parties when the contract 
was made that time should be of the 
essence of the contract as to the times 
when the three instalments of the contract 
price should be paid. When Hie High- 
ness of Morvi had, after he had notice 
that the underframes of the wagons had 
been wheeled, made default in payment 
of the second instalment of the contract, 
which was, in effect, a refusal by him to 
perform the contract in its entirety, (he 
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Defendant Company was entitled to treat 
the contract as void and to rescind it, but 
the Defendant Company did not rescind 
it; on the contrary, the Defendant Com- 
pany, by delivering 8 of the wagons in 
February 1917, to the Morvi State Bail- 
way, treated the contract as a subsisting 
contract. The Defendant Company was 
not on that delivery of the 8 w'agons en- 
titled to insist on a then payment for 
them. The contract price was not pay- 
able until the 50 wagons had been deli- 
vered. 

In tlio view of the facts of this case 
which their Lordships take, and of the 
law which they consider is to be applied 
to those facte, they find that the Defend- 
ant Company finally broke the contract 
in July 1917. The 18th of that month 
may be taken as the date when Defend- 
ant Company finally broke the contract. 

Their Lordships are of opinion that this 
appeal should be dismissed with costs, 
and they will humbly advise His Majesty 
accordingly. 

Solicitors : Messrs. Waltons d Co, for 
the Appellants. 

Solicitors : Messrs. Watkins d Hunter 
for the Bespondent. 

G. D. M. 


(CIVIL APPELLATE JDRISDIOTIOII.] 
ApFBAL TBOli ObIOINAL OlVU. JOBUDIOTIOM 
No. 197 OP 1924. 


Sandbbsom, C. J. 
BrCKLAND, J. 
1925, 

10, July. 


W. & T. Avbrt, Ld. 

V. 

Kbssobam Poodbb. 


Oaleulta Rent Act (III, B.C.^ of 19X0), He.S, 
d. (f), Mub-^ee. (i), see. H, nb-see. (S’, and see. IS — 
Standard rent, what ie^Tenant, whan entitled to 
the bena/U of the Aet—Fair and reaeonoNe com- 
jteneation for nee and oeeupation, basis of. 

The standard rent af defined hy sec. fi. 


cl. (f), suh-cl. (i) of the Calcutta Rent 
Act should be taken to be the rent at 
which the premises were let out on the 1st 
of November 1918 with the addition of ten 
per cent, as provided in the section, in the 
absence of any application by the landlord 
io fix it at a higher rent under sec. 15. 
This is fixed by statute and does not de- 
pend upon any action taken before the 
Rent Controller. 

JKTHA BiiclcH/Vni) V. Gbace (1) referred 
to. 

A tenant claiming the benefit of sec. 11 
of the Act is entitled to it otdy if he has 
complied with the two following conditions 
of sub-sec. (5), viz., firstly, if he has paid 
all arrears of rent that might be due at the 
time of the passing of the Act and, 
secondly, he must pay the rent to the full 
extent allowable by the Act, within the 
time fixed by the contract, if any, or 
within the 15th day of the mouth next 
following that for which the rent is pay- 
able. He does not get three months to pay 
the rents of the first three months after the 
commencement of the Act, the second con- 
dition applying to them. 

When the position of a tenant has been 
reduced to that of a trespasser, he is no 
longer entitled to the benefit conferred by 
the Act. 

This was an appeal preferred on the 
22nd December 1924 against an order of 
Mr. Justice Chotzner dated the 1st 
December 1924, passed in the exercise of 
Original Civil Jurisdiction. 

The facts of the case will appear from 
the judgment. 

Mr. W. W. K. Page for the Appellants. 

Mr. S. R. Das (Advocate-General) for 
the Bespondent. 

.. I 

(1) M 0. W. V. «7S,(1W9. 
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The JubOMEET of the Court was as 
follows : — 

Saedbbson, C. J.-^Tbis is an appeal 
by the Defendants against the judgment 
of my learned brother Mr. Justice 
Gbotzner. 

It is necessary for me to state certain 
facts : The Appellants were in occupation 
of one room on the ground floor of pre* 
mises No. 1, Hastings Street, as monthly 
tenants from the end of 1911 or the begin- 
ning of 1912. The rental was Hs. 150 per 
month. That rental remained the wine 
until the year 1919. In 1911 the land- 
lords were the Mullicks. In 1919 Messrs. 
Solomon ft Co. took a lease from the 
Mullicks of the premises No. 1, Hastings 
Street, for a term of twenty years. The 
Appellants continued to bo tenants under 
Messrs. Solomon ft Co. 

On the 5 th of September 1919, an 
agreement was made between the Appel- 
'lants and Messrs. Soloman ft Co. to pay 
Rs. 600 rent per month : there were nego- 
tiations for a lease, which were never 
brought to completion. In December of 
the same year the Plaintiff, Eessoram 
Fodder, bought the lease from Messrs. 
Solomon ft Co. and the premises from 
Messrs. Mullicks for a total of 11 lacs, 
paying 2 lacs for the lease and 9 lacs for 
the premises. 

The FlMntiff accepted the Appellants as 
monthly tenants at the same rate of rent, 
namely, Rs. 600. The Appellants paid 
the rent at the rate of Rs. 500 op to the 
end of April 1920. On the 5th of May 
1920, the Calcutta Rent Act came into 
operation. In June the Plaintiff demand- 
ed the rent for May : the Appellants then 
said that they were liable to pay standard 
rent only, which was the rent payable on 
the first of November 1916, plus ten per 
cent., namely, Ra. 166. 

Appuently, no reply was sent to that 


statement and, on the 2lBt of July 1920, 
the Appellants tendered the rent based 
upon the rate of Rs. 600 up to theL 5th of 
May. when the Rent Act came into force, 
and at the rate of Rs. 165, which the Ap- 
]>ellante declared to be the standard rent, 
for the subsequent period. This was re- 
fused : and, on the 23rd of July 1920, the 
amount was paid to the Rent Controller, 
and after that date the Appellants conti- 
nued to pay what, they contended,' was 
the standard rent to the Rent Controller. 

The Plaintiff gave notice to the Appel- 
lants that he was intending to pull down 
and re-build the premises : and, he gave 
them notice to vacate the premises : no 
action was taken on the first notice and 
apparently the 1'laintiff abandoned his in- 
tention to re-build the premises, w’ben he 
failed to get possession from the Ap^l- 
lants and entered into an agreement to 
sell- the premises to the Imperial Bank. 
That purchase was completed subse- 
quently, viz., on the 7th of December 
1921. 

The Plaintiff, on the 29th of December 
1920, gave notice to the Defendants to 
vacate the premises at the end of Janu- 
ary 1921. That is the notice to quit, upon 
which reliance is placed in this suit. 

This suit was brought on the 10th of 
Janumv 1922, and the claim was for rent 
from and including May 1920 to the end 
of January 1921 at the rate of Rs. 500 per 
month, and for damages for wrongful use 
and occupation of the premises from the 
1st of February 1921 up to the 7tb of 
December 1921, which, as I have wid,.waa 
the date on which the Plaintiff sold the 
premises to the Imperial Bank and after 
which be had no interest in the pre- 
mises. 

The first point, which was urged by 
the learned Advocate on behalf of the Ap- 
pellants; was that the Plaintiff was not en- 

20 
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titled to recover rent in respect of the first 
period, namely, from 6th May 1920 to 
January 1921, both months inclusive, at 
a rate higher than the standard rent in 
respect of these premises. 

The learned Judge rejected that con- 
trition on the ground that the standard 
rent had not been fixed by the Bent C!on- 
troller, and that there was a fallacy under- 
lying the argument, because it proceeded 
upon the assumption that a tenant could 
standardize his own rent. The learned 
Judge held that the Appellants ought to 
have applied to the Bent Controller for 
the standardisation of the rent and as 
they did not do so, they could not be 
heard in this suit to allege that they were 
not liable for more than the standard 
rent. 

The question is whether the conclusion, 
at which the learned Judge arrived, is 
correct. 

I am not surprised at the conclusion at 
which the learned Judge arrived, because 
it has been pointed out on many occa- 
sions that the provisions of the Calcutta 
Bent Act are difficult to construe. With 
great respect, however, to the learned 
Judge I am unable to agree with the con- 
clusion at which he arrived. 

The question depends upon certain sec- 
tions of the Bent Act. 

Sec. 2(2) provides that “ standard 
rent '* in relation to any premises means, 
** (i) the rent at which the premises were 
let on the first day of November 1918, or, 
where they were not let on that date, the 
rent at which they were last let before 
that date and after the first day of Novem- 
ber 1916, with the addition in either case 
of ten per cent, on such rent fl need not 
read No. (it) in connection with this case 
inasmuch as* the premises in question were 
lei im the 1st. of November 19181 ; 


“ (tii) in the case specified in see, 16, 
the rent fixed by the Controller.” . 

The word ” or ” does not appear 
between these sub-sections, but I think 
that it most have been intended that the 
sub-sections or clauses should be read dis- 
junctively. Consequently “ standard 
rent ” may be as described in (i), (it) or 
(iti) in sec. 2, cl. (/). 

The learned Advocate who appeared for 
the Appellants submitted that the learned 
Judge was wrong in holding that the ten- 
ant-had standardised his own rent. He 
argued that the rent was standardised by 
llic Act : and he pointed out that the first 
sub-clause of sub-sec. (/), if it stood alone, 
would clearly indicate that the standard 
rent was the rent at which the premises 
were let on the 1st of November 1918 
with the addition of ten i)er cent, on such 
rent. 

But the learned Advocate who appeared 
for the Plaintiff argued that the first sub- 
section of cl. (/) does not stand alone 
and sub-sec. (hi) must be considered. 

Now, turning to sec. 16, which is the 
section mentioned in sub-sec. (Hi), sec. 2, 
cl. (/) it is found that ” the Controller 
shall, on an application made to him by 
any landlord or tenant, grant a certificate 
certifying the standard rent of any pre- 
mises leased or rented by such landlord 
or tenant, as the case may be,” and that 
“in any of the following cases the Con- 
troller may fix the standard rent at such 
amount, as having regard to the provi- 
sions of this Act and the circumstances of 
the case he deems just. 

Sub-sec. (d) is one of the following 
cases and refers to the case ” where the 
rent paid on the first day of November 
1918 (or, where the preipises were not 
let on that date, the rent at which the 
premises were last let before that date) 
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was in the opinion of the Ciontioller un> 
duly low.*' 

Sec. 16 therefore gives the landlord an 
opportunity of applying to the Controller 
and alleging that the rent paid in resect 
of these premises on the 1st of November 
1918 was unduly low, and if he can prove 
that, it will be in the discretion of the 
Controller to fix the standai'd rent at an 
amount higher than the rent which was 
actually paid on the Ist of November 1918, 
subject to the proviso contained in the 
section that he cannot fix it at a higher 
amount than the highest rent actually 
paid for the premises at any time eince 
the first day of November 1913. In this 
base the highest rent paid for the pre- 
mises since the first day of November 
1918 was Es. 600 per month, so that if 
the landlord had applied to the Controller 
and alleged that the rent which had been 
paid in November 1918 was unduly low, 
the Controller might have fixed it at a 
higher amount. If he had been satisfied 
that the rent in November 1918 was un- 
duly low, the Controller might have fixed 
it at a higher amount, but he could not fix 
it at a higher amount than Es. 600 per 
month. 

Consequently, the learned Advocate for 
the Plaintiff-Bespoudent argued that on the 
Ist November 1918 rent plus ten per cent, 
should not be adopted oe the standard rent 
in this case, because the Controller might 
upon an application by the landlord have 
fixed a higher rent. 

In my opinion, that view ought not to 
be accepted. I think it was intended by 
the Act that primA facie the standard rent 
which was mentioned in sub-sec. (t) of 
d. (/) of sec. 2 ebould be the standard 
rent, and in the absence of any application 
by the landlord to fix it at a higher rate, 
under sec. 16, the " standard rent ” 
shosdd be taken to be the rent at which 


the premises were let on the Isi of Nov- 
ember 1918 with the addition of ten per 
cent, as provided by sub-eec. («)• 

It was not necessary in my opinion for 
the Defendants in this case to show that 
they had made an application to the Con- 
troller and that he had fixed the standard 
rent at Es. 166 before taking the point in 
this suit. In other words, in my opi- 
nion, it was open to the Defendants-Appel- 
lants to urge and rely upon the fact that 
the standard rent as fixed by the Act was 
Es. 166 per month. Consequently, in my , 
judgment, by reason of the provisions of 
sec. 4 of the Act, the Plaintiff was not en- 
titled to recover any amount which ex- 
ceeded the standard rent for the period 
from May 1920 to January 1921: 

The result, therefore, is that, in my 
judgment, that part of the decree of the 
learned Judge which deals with the 
amount of rent recoverable should be 
varied. 

I understand that the standard rent hud 
been deposited with the Controller and has 
in fact been withdrawn by the Plaintiff. 

The remainder of the case relates to the 
question whether the notice in December 
1920 was a valid notice. That depends 
upon the construction to be placed upon 
sec. 11, sub-sec. (6). That sub-section 
provides : ‘ ‘ No tenant shall be entitled to 
the benefit of this section in respect of 
any premises, unless within three months 
of the date of the commencement of this 
Act he has paid all arrears of rent due by 
liim in respect of the said premises, and 
also unless he i^ys the rent due by him 
to the full extent allowable by this Act 
within the time fixed in the contract with 
his landlord, or, in the absence of any 
such contract, by the fifteenth day of the 
month next following that for which the 
rent is payable." 

It is to be noticed that this section deals 
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with the grantinft of an order or a decree 
for recovery of possession only. 

The point arises in this way ; As I have 
already mentioned, the amount of the 
standard rent for May and June was not 
tendered to the landlord until the 21st 
July 1920 and was not paid to the Kent 
ControUer until' the 2drd of July 1920, 
and it is not denied that that was not paid 
within the time specified by the Act. 
But the learned Advocate for the Appel- 
Innts presented an ingenious argument 
based upon sub-sec. (5) of sec. 11 which 
was to this effect. Plo argued that sub- 
sec. { 5 ) was intended to give a tenant 
three months within which he might pay 
the arrears of rent, and that such arrears 
would include not only any arrears of 
rent, which might be due at the time the 
Act came into force, but also any arrears 
of standard rent which might become due 
after the Act came into force. 

In my judgment this argument ougnt 
' not to be accepted. Having regard to the 
• words used in the sub-section and to the 
framing of the sub-section, 1 think it is 
clear that the intention was to give the 
tenant the benefit of the section, if he 
complied with two conditions : in the first 
place he must have paid any arrears of 
rent which might he due at the time of 
the passing of the Act within three 
. months of the commencement of the Act ; 
and, secondly, he must pay the rent to 
the full extent allowable by the Act 
within the time fixed by the contract with 
his landlord and in the absence of any 
such contract by the 15th day of the 
month next following that for which the 
rent is payable. 

In this case the Appellants did not pay 
the rent within the time fixed in the con* 
tract or by the 15th day of the month, 
which followed the months of ATay and 
June for which the rent vmb payable : 


and, consequently, in my opinion, the Ap* 
pellants were in default. 

It is true that the Plaintiff did not act 
upon the default until the end of the year; 
but he was within his rights in giving the 
notice in December 19^ which expired 
at the end of January 1921. 

Consequently, after Janufwy 1921 the 
Appellants were trespassers and were no 
longer tenants, and they are liable to the 
Plaintiff for compensation for the wrong- 
ful use and occupation of the premises 
from the 1st of February 1921 to the 7tb 
of December 1921. 

The learned Judge awarded compensa- 
tion at the late of Bs. 500 per month. He 
based his judgment to a large extent upon 
the evidence given by Mr. Shrosbree. 

It was argued on behalf of the Appel- 
lants that the Plaintiff’s case was that he 
wanted the premises in order that he 
might pull them down and re-build ; that 
lie abandoned that intention of his own 
accord and sold the premises; that al- 
though he alleged that he had suffered loss, 
he gave no proof of the alleged loss and 
therefore that the most the Plaintiff 
could recover would be such rent as the 
Plaintiff could have recovered from a 
tenant during those months ; that 
having regard to the provisions of 
the Calcutta Bent Act the Plaintiff 
could not have recovered from any 
tenant more than the standard rent 
in respect of the premises and that as the 
Appellants had in fact paid to the Con- 
troller the standard rent for this period 
and the Plaintiff haff received the same, 
the Plaintiff was not entitled to any 
damages at all. 

On the other hand, it was argued on be- 
half of the Plaintiff that the learned 
Jndge was right in awarding damages at 
(be rate of Be. 500 per month. 

I agree with the learned Judge’s ;deei- 
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sion as to the amount of the damages al- 
though I base my judgment on grounds 
somewhat different to those stated by the 
learned Judge. 

The Plaintiff can only recover such 
damages as flow naturally from the breach 
of duty or breach of contract in the onl'.- 
naty and usual course of things. 

The evidence was that the Appellants 
had willingly agreed to pay Its. 500 a 
month for the premises in 1919. Fur- 
ther they desired to take a lease for three 
yeans at the rate of Rs. 500 per month. 
The evidence further shows that the Ap- 
jiellants tried to find other ])rcinises btit 
they could not get any otlier suitable pre- 
mises at a lower rent than Ks. 500 a 
month. 

Now, after January 19-2] , us I have al- 
ready said, they were no longer tenants 
and they were not in a position to take 
advantage of the Calcutta Rent Act — they 
were wrong-doers. 

In these circumstances it is not un- 
reasonable 'to hold that Rs. 500 a month 
was a fair compensation for the use and 
occupation of the premises by the Defend- 
ants after January 1921. 

It was not for the Plaintiff to prove 
what would have been the standard rent 
if an application had been made to the 
Controller. 

The premises are in an important 
quarter of the town and the Defendants, 
before the Bent Act came into operation, 
were willing to pay Rs. 600 per month. 
Primd facie therefore it is not open to the 
Defendants to allege that such amount 
was not a fair rent for a tenant to pay. If 
an application had been made to the Rent 
Ck>ntroller he. might have fixed the 
standard rent at less than Rs. 600 per 
month. On the other hand, he might have 
fixed it at Bs. 600 a month. 


No application was made and that ques- 
tion was never decided. 

It has therefore not been proved what 
the standard rent would have been if the 
matter had come before the Controller. 

In the absence of any such decision and 
upon the evidence in the case, I am not 
satisfied that the learned Judge was wrong 
in holding that the damages for the 
wrongful use and occupation of the pre- 
mises by the Defendants should be assess- 
ed on the basis of Rs. 500 a month. 

The result is that the sum of Rs. 4,600 
decreed as rent will be reduced to 
Rs. 1,485 making the total amount of the 
decree Rs. 0,001-10-6. 

As regardy costs, we are of opinion that 
the Ajipellants should have tlie general 
costs of the appeal and the costs of one 
day’s hearing. We do not interfere with 
the order of the learned Judge as regards 
costs. 

The money received from the Rent Con- 
troller by the Res[)ondente will be taken 
as part satisfaction of the decree and satis- 
faction will be entered to that extent. 

Buoklamu, J. — I will first deal with the 
point whether the notice to quit was a 
valid notice. For this purpose, though 
1 shall give my reasons later, I may say 
at once that, in my opinion, the amount 
of rent which the Appellant Company 
had to pay was the amount which they ac- 
tually deposited with the Rent Controller 
month by month and it is on this basis 
that I will deal with the question as to 
the notice to qtlit. The Appellant Com- 
X)any therefore were entitled to the bene- 
fit of sec. 11 of the Act provided they 
paid that amount either to the landlord 
by the fifteenth day of the month next 
following that for which it was payable, 
or, if rehised by the landlord, deposited it 
with the Rent Controller under sub-sec. 
(4). The difficulty in which the Appol* 
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lant Company find themselves is tiiat as 
regards the rent for May 1920 they de- 
posited it out of time and by reason of tlat 
they are precluded from claiming tlie 
benefit of the section. 

The argument that the “ arrears le- 
ferred to in sub-sec. (fi) includes rent in 
an'ear during the first three months after 
the Act came into force, and payable in 
respect of those months leads to the diffi- 
culty that in regard to those three months, 
if that construction were adopted, there 
would be two inconsistent provisions as 
to the payment of rent, namely, that pro- 
vided in the first paid; of sub-sec. (5) that 
the tenant ehall have tlnee months within 
which to pay such rent and that provided 
by the latter part that he must pay or 
deposit his rent month by mouth. 

The correct construction of this sub- 
section, in my opinion, is that the 
“ arrears ” referred to are aiTcars due at 
the time when the Act comes into force 
and that the first part has nothing to do 
with rent which accrues due month bv 
mouth after that date. 

The next question is as to the ainouni 
of rent to which the Plaintiff was entitled 
for the period between the Ist of May 19’20 
and the Slet of January 1921. This in- 
volves consideration of various sections of 
the Calcutta Itent Act, an Act of faulty 
construction which renders it difficult ot 
interpietation. 

The contention of the Plaintiff, stated 
briefly, is tliat unless the standard rent 
has been fixed by the Controller tlie ten- 
ant is not entitled to take advantage of 
the provisions of the Act, for, in fact no 
rent has been fixed by the Controller as 
standard rent of the premises in suit. 

For the Defendant Company, on the 
other hand, it has been argued that, 
though not uecessuUy in all cases but 
pi!p|)abl^;^ tbe majority of casee and cer- 


tainly in this case, there is a standard rent 
which, so to speak, attached to property 
from the moment that the Calcutta Bent 
Act came into force irrespective of any 
application made to or order passed by 
the Bent Controller under the Act, and 
that, subject to what I shall have to say 
presently, that is the amount which the 
tenant must pay or deposit. 

“Standard rent ’’ is defined in sec. 2 
(/) as the rent at which the premises were 
let on the first day of November 1918, or, 
where they were not let on that date, the 
rent at which they were last let between 
the first day of November 1915 and the 
first day of November 1918, plus ten iier 
cent, on such rent in either case. 

The sub-section furnishes two more 
definitions of which the second may be 
ignored. It has no application to the pre- 
sent case. 

The third definition involves reference 
to sec. 15 and provides that in the cases 
sjxicified in sec. 15 the “ standard rent ’’ 
is the rent fixed by tlie Controller. Now, 
in order to ascertain what those cases are, 
for it is in those cases alone that rent fix- 
ed by the Controller is “ standard rent ” 
according to the definition, one must look 
at sec. 15 (3). The first two sub-eections 
have nothing to do with this matter, sub- 
sec. (31 is sub-divided into five cases each 
involving different sets of circumstances, 
none of which has any application to the 
present case. If it had been intended 
that standard rent should only be such 
rent as the Bent Controller has fixed, and 
that in the circumstances contemplated by 
sec. 2 (/) (i) all that the Bent Controller 
would have to do would be to ascertain the 
rent on the date material theieunder and 
add ten per cent., it would have been 
moi'e correct to have included sudi a case 
among the cases under sec. 15 (3) and 
elinunated sec. 2 (/) (I) altogether. But, 
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inasmuch as the case with which we have 
to deal is not one of those mentioned in 
sec. 15 (3) and consequently is not one in 
which the Rent Controller may fix the 
standard rent thereunder, it follows that 
under the definition clause the action of 
the Rent Controller in fixing the standard 
rent should be excluded. 

I do not, however, altogether exclude 
the operation of sec. 15 (I) under which 
the Controller may certify the standard 
rent, though he fixes it in appropriate 
cases under sec. 15 (3). It may be that 
in a case to which sec. 2 (/) (1) applies it 
is open to a party to apply to the Con- 
troller for a certificate. This point does 
not arise in this case but I mention it 
lest the juxtaposition of these two sub- 
sections should lead to the suggestion that 
in a case to which sec. 2 (/) (1) applies it 
is the duty of the party interested in 
having it done to make an application to 
the Rent Controller under sec. 15 (1), oven 
if sec. 15 (3) has no application. 

In my opinion, the contention of learn- 
ed Counsel for the Appellant Company is 
the correct one and where the conditions 
contemplated by sub-sec. 2 (f) (I) exist, 
the standard rent follows as a matter of 
course, subject, however, to this that it 
is always open to a landlord or a tenant 
to make an application to the Rent Con- 
troller under sec. 15 (3) if he can bring the 
matter within its several provisions. 
Upon the Rent Controller so fixing 
the rent then there is another stan- 
dard rent for the premises as de- 
fined by the Act. This leads to the curi- 
ous result that there may be a standard 
rent as defined by sec. 2 (/) (1) and a 
standard rent as defined by sec. 2 (/) (3), 
both simultaneonaly apphcable to the same 
premises. There is, however, no practi- 
cal difficulty because when you come to 
apfdy other provisione of the Act and, in 


particular, sec. 4 (I) or sec. 11 (5), the 
landlord would be entitled to the benefit 
of whichever standard rent might be the 
higher. In this view, the amount which 
the Plaintiff was entitled to recover from 
the Defendant (Company was the amount 
for which the premises were let on the Ist 
of' November 1918* plus ten per cent. 
There is no question as to what that 
amount was and, in my opinion, the 
judgment and decree of the learned Judge 
should to this extent be modified. 

The learned .Judge has relied upon an 
earlier judgment of mine in Jetha Bhul- 
chand v. Grace (I). That is not an 
authority for the proposition that if 
standard rent has not been fixed by the 
Controller, the tenant must pay the agreed 
rent to the landlord or deposit it with the 
Controller. In that case according to my 
recollection, which the report confirms, 
there was no comiietition as between the 
ctandard rent and the agreed rent. The 
only question was whether the tenant bad 
paid or deposited his rent in time. I am 
not sure that the learned Judge referred 
to the case on the question of amount, 
but without explanation it might be so 
interpreted and deemed to conflict with 
the ojnnion now expressed. 

The last question is that of damages. 
I agree with the opinion expressed by the 
learned Chief Justice and have nothing to 
add. 

I concur in the order to be made. 

Messrs. Eggar d Co., Solicitors for the 
Appellants. 

Messrs. Morgan d Go., Solicitors for the 
Respondent. 

S. N. B. 

(1) aOO.W.N.678(102^. 
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(CIVIL APPELLATE JOBISDICTIOE.] 
Appbal fbom Apfkll&tb Dxobeb 
No. 282 OF 1923. 

Cuming, J. UnABisi Dbbi, 

Chakbavabti, J. Appellant. 

1925, 

Heard, 9, 10 and AsauB Chandra 

13» J® y* Mazohoab, Defendant, 
Judgment, Respondent. 

21, July. 

Civil ProcedurtJCode (Act V of 1008), tee. OS- 
Civil Vroeedwe Code ( Act XI K of 1888), tee. 817— 
Suit againtt certificated purehater for eonfimuition 
of pottation upnu dedaraiiou that purehatt vxu 
beiikmi, if lie*. 

A suit for confirmation of possession . 
equally with one for recovery of possession, 
comes within the prohibition of see. 317 
of the Civil Procedure Code of 1882 (sec. 
66 of the present Code) when the Plain- 
tiff's case is that the Defendant certi- 
ficated purchaser at a Court sale purchai- 
ed on the Plaintiff's behalf as the latter's 
benamdar. 

Sabti Charan V. Annapurna (1) dis 
seated from. 

This was an api)cal preferred on ilie 
14th of December 1922 against the decree 
of Babu Bamandas Mukherji, Subordinate 
Judge, 2nd Court of Zillah Hoogbly, 
dated the 11th of September 1922, modi- 
fying the decree of Moulvi Lutfar Raha- 
man, Mtmsif, 3rd Court at Serampore, 
dated the 26th of April ,1921. 

The facts of the case will appear from 
the judgment. ^ . 

Sir Provas Chandra Mitter, Kt. and 
Babu Hira Lai Chakravarti for the Appel- 
lant. 

Babu Rupendra Kumar Mitter (for Dr. 
Bijan Kumar Mukherjee) and Babu 
Amvlya Dhan Mukherjee for the Respon- 
dent. 

The JmipMBNT op thb Court was ae 
fcdlows ; — 

CuMINO, J.— Jja the suit out of which 


this appeal has arisen the Plaintiff who k 
the Appellant before this Court sued for 
a. declaration that she had lakheraj and 
jamai right purchased at auction sale in 
respect of some 3 annas odd share left by 
her husband and that she was entitled to 
the 16 annas rent of the land in question 
and the Defendant had no right in res- 
pect of the land. She also asked for a 
perpetual injunction to restrain the De- 
fendant from obstructing her in tlie re- 
alisation of the rents of this land. If it 
sliould be found that the Plaintiff was not 
in possession of the land then she sued to 
recover possession. Her case, as a peru- 
sal of the plaint will make quite clear, is 
that her husband bought the lakheraj right 
m the laud in his own name and with his 
own money. Subsequent to this he pur- 
chased the tenants* right in the land on 
(lie 24th of Pebruary at a sale in execution 
of a decree in the name of the Defendant 
No. 1, obtained a certificate of sale and in 
virtue of this sale certificate obtained pos- 
session of the property. Some of the 
land he kept in his own possession and the 
rest was let out to tenants. The kabuli- 
yats vfere in the name of the Defendant 
No. 1, because the sale certificate stood in 
his name. Umesh Chandra Mukherjee, 
the husband of the present Plaintiff, died 
luaving no son and the Defendant No. 1 
taking advantage of this circumstance has 
persuaded the tenants not to pay rent to 
the Plaintiff. From this the Plaintiff 
realises that the Defendant intends to 
take possession the property left by her 
husband and hence she has brought this 
suit asking that the Ckiurt will declare that 
she has lakheraj and jamai title purchased 
at auction sale of the 3 annas odd share 
left by her husband and also a declaration 
that she is entitled to the 16 annas share 
of the rent, that the Defendant has no 
title to the property and that her possee- 
-sion may be confirmed. If by any oir- 
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.caiiuitaood it be found that she is not in 
■paesesskm- then she -may recover posses- 
sion.' She also asked for an account from 
the Defendant of any rent that the De- 
fendant might have realised from the 
tenants. The case of the Defendant No. 1 
who alone has contested this case ie that 
he is the real o^ner of the property and 
that sec. 66 (old sec. 317 of the Civil Pro- 
cedure Code) is a bar to the suit. 

The trial Court found that Defendant 
No. 1 wae the henamdar of the husband 
of the Plaintiff, that the Plaintiff had been 
in possession from the date of purchase up 
to the institution of the suit, and that the 
Defendant was liable to render accounts 
to the Plaintiff. He found that the Plain- 
tiff’e suit was not barred by the provisions 
of sec. 66 and ordered that her jamai title 
and niehkar title to the lands in suit should 
be declared. The Defendant was res- 
trained from interfering with her possos- 
'sion. He was also to render her ac- 
counts. 

Defendant No. 1 appealed to the Dis- 
trict C!ourt. The learned Subordinate 
Judge held that the Plaintiff had 
been dispossessed from the land before 
the suit and was not now in possession, 
that the Defendant was the henamdar of 
the Plaintiff’s husband, that sec. 66 was 
a bar to the suit and ordered that the suit 
of the Plaintiff so far as it related to jamai 
right of the Plaintiff would be dismissed. 

The Plaintiff has appealed to this Court. 

. Her case, if I have understood it 
rightly, is as follows : — 

1. That the lower Cioui^ has wrongly 
found that she is not in possession and as 
she is in possession she is entitled to main- 
tain a suit for confirmation of possession. 
In support of this contention she relies on 
the case of Saeti Charon v. Annapurna (1). 

2. That by payment of rent to the land- 

(1) 1. L. B. 28'dal. AM (18SS). 


lord a new tenancy has been created in her 
favour and that she has a title indepen- 
dent of the purchase by her husband in 
the name of the Defendant and to this 
title the provisions of sec. 66 are not a 
bar. 

3. That the purchases made by the De- 
fendant of the tenancy rights in 1916-16 
were made by the Defendant as her agept 
and hence she is entitled to a declaration 
of her tenancy under these purchases. 

Now it seems to me on the facts as 
found by the learned Subordinate Jiidge 
the Plaintiff’s case must fail and that sec 
66 is a bar to her suit. 

This suit is governed by the old Code 
and sec. 317 of that Code, which corresr 
ponds to sec. 66 of the present Code, is as 
follows : — 

“ No suit shall be maintained against 
the certified purchaser on the ground that 
the ))urchase was made on behalf of any 
other person or on behalf of some one 
through whom such other person claims.” 

Now the case of the Plaintiff as made 
in her plaint is clearly this, that the pro^ 
perty was purchased by her husband in 
the benami of the Defendant No. 1. It is 
nothing else, although the learned Ad'^ 
vocate for the Appellant has spent a day 
and a half in trying to persuade us that 
the case of the Plaintiff was that she had 
an independent title by paying rent to the 
zemindar. Beading the section as it 
stands it is quite immaterial whether the 
Plaintiff was or was not in possession at 
the time of the suit. It seems to me that 
a declaratory suit equally with a suit to 
recover possession comes within the mis- 
chief of the section. 

The Plaintiff has relied on the case of 
Sasti Charan v. Annapurna (1) and asks 
06 to hold that if she is in possession then 
sec. 66 (317) is no bar to her suit. With 

(1) I. L. Et. S3 Oal. 6M (1886). 
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due respect to the learned Judges it is 
veiy difficult to reconcile this decision 
, with the plain words of the statute. The 
learned Judges remark : ” Sec. 317 does 
not make all henami transactions invalid ; 
nor read with eec. 316 does it confer upon 
the ostensible purchaser a title as against 
the real purchaser. It merely declares 
that a suit shall not be maintained against 
the certified purchaser on the ground that 
he was only the ostensible purchaser. 
The ostensible purchaser could not insist 
on his certified title to recover from the 
real owner in possession. If therefore the 
Defendant sets up the sale certificate as 
an answer to the Plaintiff’s case, there is 
nothing to prevent the Court from going 
into the question whether that sale cer- 
tificate did or did not confer a valid title 
upon the Defendant as against the Plain- 
tiff. It is not a case in which the Plain- 
tiff relying on a sale certificate seeks to 
obtain a decree for possession against the 
ostensible purchaser. Kesting as it does 
op an existing possession, we do not think 
that it is a suit of the nature prohibited 
by sec. 317 (present sec. 66).” 

If I understand the learned .Tudges 
aright they would seem to hold that in a 
suit for confirmation of possession the 
Plaintiff has not to prove his title, for ob- 
.viously sec. 66 would be a bar to hie main- 
taining a title based on a benami pur- 
chase. Neither do I understand what is 
meant by a title resting on existing pos- 
session. Sorely it is not sufficient for a 
person asking for confirmation of posses- 
sion to say : ” I am in possession ; prove 
.that I have no title.” As far as I am 
aware this case stands alone. It has 
never been followed but has been dissent- 
ed from. See the case of Hanuman 
Prosad Thakur v. Jadunandan (2), where 
Coxe, J. , points out that if accepted as good 
00 so a W. N. 147 (4016^ 


law it would practically repeal the whole 
section. See also the case of Bishan 
Dayal v. Ghaziuddin (3). The learned 
Judge, Strachey, C. J., in considering 
the case of Saati Ckaran v. Annapttma (1) 
remarks that if that case holds that sec. 
317 only applies when the Plaintiff being 
out of possession seeks to recover posses- 
sion and can never apply to a suit by a 
Plaintiff in possession for a declaration 
that the certified purchaser out of posses- 
sion is not the real purchaser, he cannot 
agree with that. I am myself of opinion 
that it is immaterial whether the Plaintiff 
is ill possession and seeks a confirmation 
of possession or whether he is out of 
possession and seeks to recover possession. 
In either case sec. 66 applies. 

The Appellant seems also to have 
attempted somewhat faintly to make out 
that the property was conveyed to her 
husband by his being put in possession 
after the 'purchase. How this could give 
the Plaintiff any title in the absence of a 
conveyance as required by the Transfer 
of Property Act, I admit I do not under- 
stand. 

(2) The next argument advanced by 
the Apjiellant is that she or rather her 
husband acquired a title independent of 
her purchase by paying rent to the zemiu- 
dar. I must admit that this argument 
was put forward in a somewhat shadowy 
form. I presume that the learned Advo- 
cate meant that she or rather her husband 
had been recognised by the zemindar. 
Otherwise I do not understand how any 
title could be acquired by the mere pay- 
ment of rent. In order to establish or to 
attempt to establish this part of His case 
the learned Advocate was obliged to take 
us through a large portion of the evidence 
of the case. The mere necessity for 

(1. I. L.B.2SOsI.689(18«S). 

(8) L L. B. 28 AU. 175 aWl). 
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d<»ng this made it at once evident that 
this had never formed any part of the 
case of the Appellant in either of the 
Courts below. 

It was perfectly obvious that this had 
never farmed ai^ part of the case of the 
Appellant in the lower Courts and it is 
somewhat difficult to imagine how the 
learned Advocate for the Appellant could 
have thought that he would be allowed 
for the first time in second appeal to make 
out a case which depended on findings of 
facts which had never been even suggested 
in the lower Courts. 

(3) The Appellant lastly attempted to 
argue that the purchases made by the De- 
fendant of certain tenancies as the result 
of certain decrees obtained in 1915 and 
1916 were made by the Defendant as the 
agent of the Plaintiff. 

Here again the same difficulty con- 
fronts us, viz,, that this case that these 
purchases were made by the Defendant as 
the agent of the Plaintiff finds no place in 
the case of the Plaintiff either in her 
plaint or in the case as presented to the 
lower Courts. It is obviously a question 
of fact and cannot be raised for the first 
time in second appeal. In para. 7 of the 
plaint the Plaintiff distinctly sets out that 
after the death of her husband her son-in- 
law managed her properties. It is not 
sufficient to say that a peieon is an agent. 
It is necessary to set out what is the scope 
of the agency in order to determine whe- 
ther any particular act was done by the 
person as an agent or not and for this 
purpose a definite case would have to be 
made out. The only suggestion in the 
plaint is that the Defendant looked after 
the suits oi the Plaintiff. There is no 
suggestion that it was any part of his duty 
to purchase properties on behalf of the 
The case of Ganga Buksh v. 


Budar Singh (4) may be referred to in thin 
connexion. 

The result is that the appeal must fail 
and is dismissed with costs. 

Chakbavabti, J.— I agree with the 
order proposed by my learned brother. 

The plaint in this case was firamed in 
open disregard of the provisions of sec. 66, 
C. P. C. The only ground upon which 
the bar might have been avoided was not 
taken in either of the Courts below and 
in the result the Defendant retains and 
enjoys the fruits of his fraud which has 
been so clearly established. It is only to 
be hoped that this case will serve as an 
example for dissuading people from in- 
dulgence in the pernicious habit of creat- 
ing benami title and in some measure fur- 
ther the object with which sec. 66, C. P. 
C., was enacted. 

N. G. 

(CIVIL APPELLATE JUBISDIQTIOM.) 
Afpials rROM Obdsrs 
Nos. 56, 57 AMD 58 or 1924. 

Ahbioa Coabah 
Bakta and ors., 
Defendants, 
Appellants, 

V. 

Rah Pbosao Chat- 
XBBJBB and ors.. 
Plaintiffs, 
Respondents. 

' CivU Procedure Code (Act V of 1908), Or. 91, 
rr, 100, 101, lOS—AUeged diepoeeeeeiou fy auetion- 
pure/laeer— Order of Court reetoring foeeeteion— 
Suit by auetion-purehaier— Limitation— Afttture of 
euit which properly comet within r. 108- Suit mutt 
be brought in the capacity of auetion'fmrehater to 
come under Art. IIA, Limitation Act (IX of 1908), 

The Plaintiffs landlords as decree-holders 
auction-purchasers took possession of a 
holding which they purchased in execu- 
tion of a decree for rent hut were dispos- 
m LIi.B.8BAlL4Matp.487(UN»). 


SOBBAWAikDV, J. 

Doval, j. 

1926, 

6, April. 
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segsed therefrom hy order of Court hy the 
Defendants claiming to possess the pro- 
perty on their own account and not on be- 
half of the judgment-debtor. The Plain- 
tiffs, on coming to know that their tenants 
had wrong ftdly parted with the holding, 
brought a suit for ejectment more than 
one year after the order under Or. 21, r. 
101, raising the question whether the 
tenants had a transferable or a non- 
transferable interest in the holding : 

Held — That the suit was not barred 
under Art. IIA of the Limitation Act. 

That the suit contemplated by r. 103 
is a suit by a person who is kept out of 
possession of the property purchased in 
execution of the decree and claims pos- 
session under his auction-purchase. It 
does not concern itself with any other 
cause of action which such person apart 
from his character as auction-purchaser 
may have against the Defendant. If a 
suit is not brought under r. 103 within 
the statutory period the right to bring a 
suit to establish the claim of the Plaintiff 
as auction-purchaser for possession of the 
property is lost. But if he has any other 
cause of action against the opposite party 
it cannot be said that this provision in the 
chapter relading to execution of decrees 
bars his suit based on such cause of 
action. 

These were appeals agaiuet the orders 
of Babu Atiil Chandra Baneijee, Subonit- 
nate Judge of Howrah in Zillah Hooglily, 
dated the 5th of July 1923, reversing the 
orders of Babu Jotindra Nath Mukherjee, 
Munsif, let Court at Uluberia, dated the 
28th of June 1921, and remanding the 
suit to his Court for trial on the merits. 

The facts of the case will appear from 
the judgment. 

Dr. Bijan Kumar Mukherjee for the 
Appellants! . « 

Dr. Barat' Chandra Basak and Babu 


Badhikaranjan Guha for the Respon- 
dents. 

The JODGMENT OF THE COURT Was SB 
follows : — 

This case raises an interesting question 
which does not seem to have come up for 
consideration before. The facts are that 
the Plaintiffs-Respondents obtained a rent 
decree against the heirs of the tenant 
Ciaganeswar Mondal and in execution of 
that decree purchased and took possession 
of the liolding in suit. The Defendants 
thereupon alleging dispossession made an 
application under Or. 21, r. 100, C. P. C., 
for restoration of possession. On the 
‘2Gth June 1917 order wae passed in their 
favour under Or. 21, r. 101. The Plain- 
tiffs instituted the present suit in May 
1920. It is accordingly maintained by 
tlie Appellants that the suit is barred under 
Art. 11 A of the Limitation Act, having 
been brought more than a year after the 
order under Or. 21, r. 101 was passed. The 
trial Court gave effect to this contention 
but the learned District Judge (sic) held 
that the Plaintiffs’ suit is not barred under 
the above article of the Limitation Act. 
In this appeal the Appellant argues on the 
same line ae adopted by the learned Mun- 
sif. What happened was this : The Plain- 
tiffs as decree-holders auction-purchasers 
took possession of the holding which they 
purchased in execution of the decree but 
were dispossessed therefrom by order of 
Court by the Defendants claiming to 
possess the property on their own account 
and not on behalf of the judgment-debtor. 
The Plaintiffs thereupon became aware 
that their tenants had parted with the 
holding wrongfully and brought the foe- 
sent suit for ejectment. The ique^on 
raised in the suit is whether the. tenants 
had a transferable at a non-transferable 
interest in the holding. 



Voi.. Xtt-i tttBOXliCtJTTAWfiBKLX. NOTES. 166 

Ambioa Chaban Baeta «. Ram Prosad Chattbbjeb. 


Or. 21. r. 100 contemplates a case where 
a person has been dispossessed by an 
auction-purchaser taking possession of 
the property through the help of the 
Coui't. He then complains to the Court 
of such dispossession and the Court after 
Tnftking a summary investigation, if it 
holds that the applicant was in possession 
of the property on his own account and not 
on account of the judgment-debtor, directs 
under r. 101 that irassession be given back 
to the applicant. The party against whom 
order is passed may then institute a 
suit under Or. 21, r. 103 to establish the 
right which he claims to the present pos- 
session of the property. Heading these 
sections together it cannot be questioned 
that the suit contemplated by r. 103 is a 
suit by a person who is kept out of posses- 
sion of the property purchased in execu- 
tion of the decree and claims ]} 088 es 6 ion 
under his auction-purchase. It does not 
concern itself with any other cause of 
action which such person apart from his 
character as auction-purchaser may have 
against the Defendant. If a suit is not 
brought under r. 103 within the statutory 
period the right to bring a suit to estab- 
lish the claim of the Plaintiff as auction- 
purchaser for iwssession of the property 
is lost. But if he has any other cause of 
action against the Opposite Party, it can- 
not be said that this provision in the 
chapter relating to execution of decrees 
bars his suit based on such cause of action. 
In the present case the suit is brought by 
the Plaintiffs not in their character as 
auction-purchasers but as landlords. In 
the plaint, the cause of action in the suit 
is based not on the adverse decision against 
them in proceedings under r. 100, but on 
the transfer by the tenants of their non- 
transferable occupancy holding, the infor- 
mation of which he got during the course 
of the execution proceedinge. The causes 


of action of the two suite, one under r. 103 
and another as brought by the Plaintiffs, 
must therefore be different. In a suit un- 
der r. 103, the cause of action must be the 
adverse decision passed under r. 101. But 
the present suit is based u}X)u a different 
state of facts. The cause of action ia not 
the loss of possession by the Defendants 
from the Plaintiffs in connection with the 
execution pl'oceedings but the fact that 
the tenants had unlawfully transferred a 
non-transferable occupancy holding to the 
Defendants and hence the holding is 
treated as abandoned under the Bengal 
Tenancy Act and the landlords are there- 
fore entitled to possession of the holding 
which the Defendants are in possession of 
as trespassers. But it is argued by the 
learned vakil for the Appellants that under 
sec. 22, Bengal Tenancy Act, the landlords 
having purchased the holding in execution 
of the rent decree the tenancy got merged 
in the landlords' superior interest and 
therefore the only remedy the landlords 
now have is to proceed as auction-pur- 
chaseip under Or. 21 , r, 11)3, their charac- 
ter as landlords having been lost by virtue 
of the jnirchase of the holding. We do 
not think that this contention is riglit. 
It is the case of the Defendants that the 
tenants had a tmiisferablc occupancy 
holding. It further appears that the 
Defendants are in possession of the 
laud for more than 12 years. He ac- 
cordingly contends that the Plaintiffs are 
not entitled to possession because the 
tenants had a transferable interest in the 
holding and that the Defendants have 
acquired the rights of a tenant in it. The 
present suit brought by the Plaintiffs is 
totally unconnected with the execution 
proceedings. It seems that the Plaintiffs 
have abandoned all their right in the ex- 
ecution sale, it having been found against 
them that the Defendants are entitled to 
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immediate possession. In these circums- 
tances We do not think that the present 
suit is barred under Art. IIA of the Limi- 
tation Act. 

The appeals accordingly fail and are 
dismissed with coste — two gold mohurs in 
each case. 

S. C. M. 

[CRimNAL APPELLATE JURISDICTION.) 

Ref. No. 14 and App. No. 62 L or 1924. 
Nbwbould, J. 

Mokbbji, J. 

1924, Arsbeo Ali 

Heard, v. 

21, November. Toe Kiko-Eupbuob. 
Judgment, 

25, November. 

Criminal Procedure Code ( Aot V of 1898), tee, 
S74-lteference to High Court for confirmation of 
death eentenee—jDutg of Uigh Court to be etUiefed 
on eoidence as to the correctness of the finding of the 
jury^ Identification test, held during trial, pro. 
priety of. 

In a reference under sec. dTd of the Code 
of Criminal Procedure for confirmation of 
a sentence of death passed by a Sessions 
Judge, the High Court lAust he saiisfied 
that the finding of fact arrived at by the 
jury is justified on the evidence on the re- 
cord. 

The High Court came to a contrary 
view on the examination of the evidence 
and acquitted the accused. 

Propriety of identification test held 
during trial commented on by Mvkbbji, 
J. 

Thin was a reference under sec. 374, 
Gr. P. C., by the Additional Sesedons 
Jndge of Backeiganj (W. H. Carter, 
Esq.), dated the 27th September 1924, 
for ooufirmatibn of the sentence of death 
passed by him on the accused. 

The accused ‘also preferred an appeal 
from tiie said sentence.’ 


The facts of the case will appear from 
the judsment. 

Babu Debendra Narain Bhattacharja 
for the Accused. 

Mr. Khundkar for the Crown. 

The JunoMENT or tub Court was as 
follows : — 

Nbwbould, J. — Arshed Ali has been 
found guilty by the unanimous ver- 
dict of the jury on the charge of 
abetment of murder. He has been 
sentenced by the Additional Sessions 
Judge of Backerganj to death under sec. 
302 read with sec. 109 of the Indian Penal 
Code. Under sec. 374 of the Code of 
Criminal Procedure, the proceedings have 
been submitted to this Court for confir- 
mation and the accused has also preferred 
an appeal against his conviction. 

The facts according to the case for the 
prosecution are as follows 

Lalsom Bibi, the principal witness in 
this case, has lived as the wife of five 
men. To how many of the^ she was 
legally married is not clear, but her 
marriage to the Appellant Arshed Ali 
who was the fourth of her so-called hus- 
bands was certainly bigamous as it took 
place during the life-time of the third 
Abdul Hussain who had not divorced her. 
After living with the Appellant for a few 
months she left him and went to live in 
her father’s bari. She was then one 
mouth pregnant. In Magh last she went 
through a form of nika marriage with the 
deceased Sher Ali. This enraged Arshed 
Ali and twice in the months of Ealgoon 
and Chaitra, Jabed Ali who is Arshed All’s 
dharma-bhai asked Lalsom to return to 
Arshed Ali and threatened her when she 
refused to do so. On the night of the 
JOth April (28th Chaitra) Sher Ali, Lalsom 
and her three children were sleeping in 
her hut. At a little before midnight 



167 


THE CiLCUTTA WEEKLY NOTES. 


Voi.. XKX.] 

Abshbd Au V . Thb Eino-Empebob. 

Lalsom woke up hearing the noise of a 
scufQe. She heard Jabed Ali, whose 
voice she recognised, say “ Let me go." 
She got up to light a lamp and then heard 
Arshed Ali saying " Jabed Ali, is the 
deed done." By the light of the lamp 
she saw that Sher Ali’s viscera were pro- 
truding from a wound in his stomach and 
another wound on the left side of his chest. 
Her cries brought several neighbours to 
the scene and both Sher Ali and Lalsom 
told them that they had recognised Jabed 
Ali and Arshed Ali by their voices. 

.Sher Ali was taken by boat to l*atua- 
khali, the Sub-Divisional headquarter, 
where he arrived at about 11 A.M. He was 
taken to the hospital and there his state- 
ment was recorded by an Honorary Magis- 
trate from 3-30 to 4-10 p.m. He said 
that he had been wounded by Jabed Ali 
and Arshed Ali and that Jabed Ali in- 
flicted the wound with a dao. Ho also 
stated that he was wounded because he 
married Arshed Ali’s wife. He died 
before sunset that afternoon. The doctor 
who held the ]:)ost mortem examination 
found three incised wounds on the body, 
of which two were homicidal. In his 
opinion death was due to shock and 
hsemorrhage from these two wounds. 

That Sher AU was murdered on the 
night of the 10th April haa been clearly 
proved. Whether the Appellant before 
us was guilty of abetting this murder de- 
pends on the credibility of the evidence 
that he was recognised by his voice. 
Though the jury have unanimously con- 
victed him, this being a reference under 
sec. 374, Cr. P. 0., we must be satisfied 
that their finding of fact is justified by the 
evidence on the record. After full con- 
sideration we are compelled to hold that 
there are several points in the case which 
make it unsafe to rely on this evidence. 
We also find that there has been positive 


misdirection on one important piece of 
evidence in the case in addition to non- 
direction by reason of the learned Judge 
having omitted to draw the attention of 
the jury to several points which throw 
doubt on the truth of the case for the 
prosecution. 

In his charge to the jury the learned 
Sessions Judge has said : “ On Wednesday, 
the 27th Chaitra (9th April) Arshed Ali 
was seen in Kalagachia village which ad- 
joins E^walumia walking towards the 
hari of Jabed Ali.” But the evidence is 
that Arshed Ali was seen in the neigh- 
bourhood not on the Wednesday but on 
the Thm-sday afternoon. The fact of the 
case lor the prosecution rests on a state- 
ment alleged to have been made by Sher 
Oassi and is supported by the evidence of 
bis brother Mahomed Gazi who deposed 
that Sher Gazi said he had seen Arshed 
Ali on the previous afternoon. That the 
expression ” the previous afternoon " 
cannot moan the afternoon of the previous 
day is clear from the statement of Lal- 
som Bibi in the first information to the 
effect that her husband had told her in 
the afternoon of the day of occurrence 
that when he returned after noon of that 
day he saw Arshed Ali and Jabed Ali. 
This is a very serious misdirection since 
it was proved by witnesses who were exa- 
mined by the Court to test the accused’s 
plea of alibi, that he was present at 
Patuakbali as an accused in a case which 
was the last heard on the 10th April. 
Though this might not have prevented 
him being present at the murder he could 
not possibly have been at Kalagachia at 
the time that is Sher Ali said that he 
saw him. 

The case against this accused depends 
solely on the recognition of his voice by 
Sher Ali and Lalsom Bibi. It is cer- 
tainly suspicions that no mention of this 



168 


THE CALCUTTA ^BKLT NOTES. 


[Vob. XXX. 


A wBTlBn Ali V . Thb King-Empbbob. 

fact was made to anyone outside the 
village before the 18th of April when Lal- 
Bom Bibi’s first information was rewrd- 
ed. Though the chowkidar Adam Ali 
went to the Amtali Police Station the 
morning after the occurrence, nothing 
was recorded there. The explanation 
given is that it was thought that inform- 
ation would be taken at Patuakhali. We 
t hinV it unlikely that no entry would 
have been made even in the station diai-y 
if the chowkidar had then asserted that 
the accused had been recognised by their 
voices at the time of occurrence. The 
statement of Sher Ali recorded bv the 
Honorary Magistrate contains no men- 
tion of how .Tabed Ali and Arshed Ali 
were recognised, though both are named. 

It is difficult to rely absolutely on the 
statements of the deceased and hie wife 
since they are clearly untruthful on one 
important point, the period that elapsed 
between Lalsom Bibi leaving Arshed Ah 
and her marriage to Sher Ali. Lalsom 
Bibi’s evidence is that she mamed 
Arshed Ali 4 years ago and after living 
with him 4 months she wont to live at her 
father's house. Sher Ali stated to the 
Honorary Magistrate that she was at her 
father’s bari for about 4 years. But the 
age of the child of which Lalsom Bibi 
says the accused is the father, is incon- 
sistent with her having lived apart from 
the accused for as long as two years. If 
the accused had raised no objection to 
Lalsom Bibi leaving him for even two 
years there is no reason why he should 
have committed this murder. Whatever 
the truth may be we have no doubt that 
there was good reason to suspect the. ac- 
cused and that the true story of the ill- 
feeling between the parties has been 
concealed. ^ 

There are' other reasons besides the 
dd(ay in Informing the autiumties which 


make us suspect the truth of the story of 
recognition, apart from the question as to 
how far such recognition can support the 
convtiction. It is most improbable that 
when a murder is being committed the 
murderer’s companion should call to him 
by name. This suggests that the actual 
woi'ds that may have been heard, have 
been altered to strengthen the case against 
Jabed Ali who is absconding. 

Lalsom Bibi’e evidence is contradic- 
tory on some material points. She said 
slie had no talk with her husband before 
he made the statement to the neighbours 
and that when she lit the lamp her hus- 
band was senseless and he came to after 
the neighbours came. Then in cross-exa- 
mination she said : “ It is a fact that 
before any neighbours came up my hui^- 
band told me he recognised Jabed Ali and 
Arshed Ali, he told me this while I was 
lighting the lamp.” Also in her deposi- 
tion she said that her husband said ” o 
ma ” before any statements were made 
by the assailants, but when questioned by 
a juror as to the order of events she 
places this cry of “ o ma ” last of all. 
The evidence of the neighbours who came 
afterwards is not free from discrepancies. 
It is noticeable that when Ibrahim called 
to the chowkidar he spoke of some one 
unknown having committed the miurder 
though according to the evidence he had 
then heard the story of recognition. 
There are also important discrepancies as 
to whether Lalsom Bibi said anything 
that night. The deceased’s brother’s 
account of a conversation with the deceas- 
ed is very significant. He says that the 
deceased gave three reasons for accusing 
Jabed Ali and Arshed Ali, (t) that he had 
no other enemies, (it) that he saw 
Arshed Ali in the afternoon, (tit) that he 
had recognised their vdees. . . 

We think ^lat the real reason for tKe 
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accusation of these men woe the first and 
that the third reason on ^hich the case 
now rests is as unreliable as the second hag 
been proved to be, 

I'or these reasons we must hold that 
the guilt of the accused Arshed Ali has 
not been proved. We refuse to confirm 
the sentence of death passed on him. 
We allow his appeal and set aside his con* 
viction and sentence and acquit him of 
the charge on which he was tried and 
direct that he be released. 

Mckerji, J. — I entirely agree. I only 
wish to add a few words as regards the 
identification test that was held in the 
courae of the trial in this case. The 
matter, however, is not of much import- 
ance in the present case, inasmuch as the 
witness who was subjected to this test was 
for sometime the wife of the accused, who 
was sought to be identified. It is not 
reasonable to expect that slie would have 
failed to identify the accused in any case. 
What happened in this case was this : — 
Lalsora Bibi was examined as a witness 
on behalf of the prosecution ; and after her 
examination was over, with the permis- 
sion of the accused and his pleader, the 
identification test of the accused’s voice 
was held, the accused being mixed up 
with 7 other men. The accused was ac- 
tually numbered six on tlie file, and bis 
voice was correctly identified by Lalsom 
Bibi as the 6th voice. Personally I have 
always entertained gi'ave doubts as to the 
propriety of such a test being adopted 
during the trial. It makes no difference 
that in the present case it was held with 
the permission of the accused and his 
pleader ; for a request in a matter of this 
description is always very embarrassing 
to the detence. There is no waarrant for 
this procedure in the statute and it is 
likely to lend spurious weight to the testi- 


mony which should be available for the 
purposes of a criminal trial. 

S. C. M. 


PRIVY COUNCIL. 


[Afpbal from Patna ] 


Lord PhIlumorb. 
Lord Oarsok. 

Bik John Eugb. 
Mr. Ambrr Alt. 
ls»r5, 

Heard, 17, 19 and 
2.<, Harch 
Judgment, 

J3, May. 


Raja Rajirora 
Nabain Dhan/ Dto, 
substituted for J. 0. 
Aguilar, Appellant, 
V, 

Kduar Qakuamakda 
Singh and ors., 
Respondents. 


Alluvion and 'diluvion—Iteg, XI of JSS3, tee. i 
— Cuitomarif boundary between eetalee proved to be 
channel of river— Shij ting oj. eouree of river through 
overflow into it of another river— Cuetom, if ap- 
jdiet in such a cate - I/eariay evidence, when admis- 
sible to prove custom. 


After the existence of a custom 
for some years has been proved by 
direct evidence, it can only, as a, rule, 
be shown to be iminemorial by hear- 
say evidence and it is for this reason that 
such evidence is allowable as an exception 
to the general rule. 

Where it was proved that by custom the 
channel of the intervening river was to be 
the constant boundary of two estates, 
whatever changes might take place in tite 
course of the river by encroachment on one 
side and accession on the other : 


jjeld — That the fact that the shifting 
of the course of the river was due to the 
overflow of another river into it did not 
make any difference in the applicability 
of the custom. 

This was an appeal (No. 126 of 1922) 
from a judgment and decree, dated the 21st 
March 1919, of the High Court at Patna, 
which affirmed a decree, dated'the 23rd 
Hecember 1913, of the Subordinate Jndgo 
of Monghyr. 

i2 
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■'llhe suit was brou^lit-by the Eespon- 
(lents for possession of about 700 bigbas 
of alluvial land which was in. the posses- 
sion of liaja llajendra Namin Dhanj Deo. 

The lands in (piestion were claimed by 
the riaintiil as being reformationa m sUn 
of their village Mansi. 

The Defendant-Appellant ■ was the 
owner of Rahimpur. This village lies to 
the eouth of the river , Gandak, while 
Mansi lies to the north. 

The river Ganges which flows to the 
south of the Gandak and some distance 
from it encroached u]K)n that river in the 
year 1899 but recoded in the following 
year. 

The disputed lands ajipeared to the 
south of the Gaiuhik between 1899 aud 
1903 aud were taken possession of by tlie 
Appellant who contended that according 
to iuiinemoriul usage the Gandak had been 
the boundary betw'cen the parties, and 
claimed the right to remain in possession 
according to the mid-stream rule and the 
provision of sec. *2 of Reg. XI of ly2.5. 

Tho Subordinate Judge found that the 
disputed lands lay to the south of tho 
Gandak but negatived tlie custom alleged 
by the Defendant and made a decree for 
the Plaintiff. Tlie High Court found in 
favour of tlie custom but held that the dis- 
puted lands were the result of the alluvion 
and diluviou of tli<f Ganges to which the 
local custom was inapplicable. 

Messrs, DeGruyther, K. G. and- S. 
Hyam for the Appellant. 

Mr. Kcntrorlhy Brown for the Respon- 
dents. 

Their Loedships’ Juugmekt was deli- 
vered by-?. 

IiQBD eSutsoN'. — The Dcfendant-App^I- 
lant'is the owner of Manza Rahimpur and 
the Tlaintiffs-Respondents are the owners 
of Mauza Mansi in J’ergana Parkia. The 


river Gandak .or. Bari Gandak flows be- 
tween .the two. villages, Mauza Mauf^i 
being situated on its iMrtbem .side, and 
Mauza Rahimpur on its ' southern side. 
Tho river Ganges flows at some distance lo 
the south . of the Gandak. In 1899 the 
Ganges began its encroachment norlh- 
w'ar^ and ultimately joined with the 
Gandak, and by the combined action of the 
two rivers certain of the lands which had 
formed part of the Mauza Mansi wcie 
“ diluviatcd," t.e., the surface soil (the 
cultivable soil) was wholly washed away. 
In course. of time, however, the waters re- 
ceded aud about 569 bighas of the land, in- 
cluding the lands in question in this action, 
gradually re-appeared towards the south in 
1906, aud by degrees the land became bard 
and Arm soil, capable of being cultivated 
in the usual manner. The Appellant took 
possession of the said lands on the ground 
that by immemorial custom the middle line 
of the bed of the Gandak formed tho 
boundary line between Mansi and Rahint- 
pur, and that owing to the change in the 
.com'se of the Gandak the land which had 
re-appeared was now on the southern side 
of the bed of the said river and belonged to 
the Appellant as owner of the Mauza of 
Rahimpur. Magisterial proceedings en. 
sued, and the possession taken by the Ap- 
pellant was protected by an order made on 
the; 14th December 19(]@ under the Crimi- 
nal Procedure Code, sec. 145. An appeal 
against the said order was rejected on the 
aist May 1909. The funsent action was 
then .brought by the Plaintiffs against the 
Appellant and .others who were in posaeiu 
gioii of .the said lands, asking fenr a declara- 
tion that they belonged to Mauza Mansi 
■and were the property of the Plaintiff^. 
The .coutsntiiai raiaed by the Appellant- 
. defendant is very clearly stated by the 
Subordinate Judge before- whom @ie suit 
came fdt trial ;. 
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:“Tlie Defendant’s oentetition/’ sr^ the* learned 
judge, ’’iathat whatever alterations' may tnko place 
ii\ the course of tho Qandak and whatever shiftings 
may occur therein the m^n chilnnol of tho Gandak 
forms the constant boundary of fttausas to its north 
and south by virtue of a clear, nhd defilnite and im- 
memorial usago, custom or us^ge. fio tho disputed 
land which is just to the south of tho present flowing 
Gandak forms a p*«rt and parcel of Rahimpnrand 
beenmes the property of the Bahimpor litulik, the 
Defendant No* 1.** 

The learned Subordinate Judge found ns 
a fact and his finding has not been clialleng- 
ed that — 

' “ tho stream to the north of tho tlisputed land is 
tho stream of the Bari Gandsk and it is ii coiitinim- 
tion of the Bari Gandak, which is just to tho west 
of Mnnsi, and it lias fallen into the Ganges near al^nt 
Gogri after taking a wandering course near tho dis- 
puted land.” 

Tile Sulwrdinate Judge, liowevcr, de- 
i'ided upon the evidence, whuh will ho 
dealt with later, against the Apijcllant- 
Dofendant upon the question of tho cus- 
tom alleged holding — 

that the flowing Gandak is not the constant bound- 
ary of Mansi and Bahimpur and that no such onstom 
lius boon iirovod to exist.” 

In the result he entered judgment for 
<he I’laintiffs for recovery of the said lands.' 

Vrom this judgment the Defendant-Ap- 
pellant appealed to the High Court of Judi- 
cature at Patna, who, in the result, affirm- 
ed the judgment of the Subonlinate Judge, 
making certain modifications and direc- 
tions with a view to ascertaining the exact 
area to be delivered up. 

The judgment; however, of the High 
Court was based on entirely different' con- 
siderations from those put forward by the 
Subordinate Judge. The learned Judges 
of the High Court did hot agree with the 
Kiibordinate Judge that no custom or usage 
liad been proved. As some argument lias 
been addressed to' .the Board to show that 
the High Court had not fonb'd th^ custom 
proved, it is netesUTy to set out the words 
upon this point used by Mr. Justice Roe, 


who' delivered the . jndgmeht of ,tha 
f'ottrt:— •• 

On a connidoration of tho Bovenne Survey maps of 
and IRtO, tho Gangctic sorvej" of 1865, and the 
Cadastral survey of 1887, it oppears to me to be cer* 
tain that there is, if not a custom of Dorgana Forkia|, 
at any rate a gonoml usage whereby in lands refonil- 
ed by n gradual nocrclton on one bank of tho Gandak' 
and ent nwny from the other bank by dilnvion the 
owncrsliip of the hind so accreted goes with tho 
ownership of tlic bank. • • . Now w'c may concede 
feir the piivpoRO of tlio argnfitont in his case thrtt tho 
ciistoni Is precisely st'itcd by Mr. Aguilar, and I 
myself wrtnhl go fiirtbcr nml say that u]Mm tlio w'holo 
of the rvlilonco of the I’iniidiff’s wilnosscs it is cer* 
tain that where lands are washed away and reform 
gi*ndiinlly there is a goiicml usage upon the bankir 
of the G.andnk in this region whereby the inhabitants 
of one village do not cross tho river to ciillivato lands 
upon the other side, etc ” 

The learned Judges, however, held that 
the establishment of such a custom was no 
defence to the present suit : — 

” The lands,” they said, ” have not been dilnviated 
by the Gandak and they have not boon recovered* 
from tho Gandak. They wrero Washed nwny by. thtf 
Ganges, and have been recovered from the Ganges, an^ 
this is clearly stated in para«. 4, 6 and 0 of the plaint* 

I cannot see that u custom whicli riignlatos only 
fincstiohs of alluvion and diluvion by the Gandak can 
be applied to alluvion and diluvion by the Ganges.” 

The defence of the Appellant- Defendant 
Under the custom was based upon sec. 2 
of Reg. XT of I8‘25, which is in the folloW'* 
ing terms : — 

“Whenever any clear and doflnite naago of sheknat 
pywnat reapectini; tho disjunction and junction of 
land by tho encroachment or rccoss of a river may 
have been immemorially ostablishod, for determin- 
ing tho rights of tho pwprietors of two or more' con- 
ttgiions estates divided by a river (such as that the 
main* channel of the river dividing tho estates shall 
bo the constant boundary between' them, whatever 
changes may take place in the course of tho river ^ 
by encruaobment on ono side and uccesskm on the 
other), tho usage so established aball gfivern the 
decision of all claims and disputes relative to alluvial 
land between the parties whose estates may b(» liable 
to such usage.” 

Assuming as the High Court did tliat 
tlie cuHtom alleged was proved, their Lord* 
ships can see no reason for refusing to give 
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effect to this rule because the oohditions 
which arose in the present case were 
brought ai)out by the overflow of tlio 
Ganges into the Gandak. Whatever may 
have been the cause of the river Gandak 
Incoming so swollen as to bring about the 
results already referred to, whether by 
floods or by the overflow of the Ganges 
into the Gandak, their Lordships cannot 
sec anything in tlie ’ regulation quoted 
which prevents the main stream of tlie 
Gandak continuing to be the boundary 
after the lands had been dilnviated, nor do 
thej' think that such diluvial ion can be dis- 
associated from the action of the Gandak. 

The real question therefore remains : 
Was the custom proved? was the Sub- 
ordinate .Tudge right in his finding that 
there was no such custom ? or, was the 
High Court right in coming to tho oi)pns!te 
conclusion, as in their Lordships’ opinion 
they did? Their Ijordships, having care- 
fully considered the evidence, liave come 
to the conclusion that the finding of the 
High Court in this respect was right. It 
is unnecessary again to refer to the sur- 
veys and other documentary evidence al- 
ready quoted for the judgment of the High 
Court. As reganls the verbal evidence, 
which consisted of a vast array of wit- 
nesses upon both sides, whilst as the High 
Court points out, upon the wliole, even 
tho Plaintiffs’ witnesses support the 
alleged custom, their Lordships are of opi- 
nion that the evidence called for the A])- 
pellant-Defendant establishes it bejxmd 
any reasonable doubt. 

The Subordinate Judge, who has ana- 
lysed all the evidence most carefully, 
quotes the witnesses for the defence who 
had deposed to changes of land in very 
many casps, and on both banks of the river, 
by reasem of a change in the course of the 

bid of-.tbe river when alluvial and diluvial 

■ - 


occurrences similar t4> those in the present 
case had occurred. He then says : — 

*' The instances roferreS to n.bove no donbt aitord 
cogent ovidcnco in proof the usage. But there is 
no guarantee that the gaining and the losing '<proo 
prietors have acquiesced in or recognised the chungCF, 
nor is there evidence that such a btato of things has 
continued from time immemorial. The Defendant's 
witnesses have f»ersona1 knowledge of tho ca«>t- m not 
extending over 20 vonTs nt- the most, the rest is based 
oil henrsny evidence/’ 

Thoir r.ordshi])s are of opinion that the 
Kubordinate Judge did not sufficiently con- 
sider the fact that if the changes deposed 
to had not been acquiesced in such want of 
acquiescence or recognition of the changes 
<lo|)ose<l to could easily have been tested, 
but iu reality there was no serious 
challenge of tho accuracy of the vast num- 
ber of instances which were deposed to. 
■It is also to be noted that the Sulx)rdinate 
Judge entirely omits to deal with the ad- 
mission made as to the custom by tlie 
Plaintiffs' own witnesses. As to the date 
from which the custom is said to have pre- 
vailed, after the existence of tho ctistom 
for some years lias been proved by direct 
evidence, it can only, as a rule, be shown 
to be immemorial by hearsay evidence, 
and it is for this reason that such evidence 
is allowable as an exception to the gene- 
ral rule. It has already been pointed out, 
and indeed, the contrary has not been 
urged before the Board, that the Subordi- 
nate Judge has foimd that the lauds in 
question are formed through the changes 
which have taken place to the south of the 
river Gandak, and that being so, and the 
custom having been proved, it follows that 
the claim of the Respondents to possession 
of the lands cannot be sustained. Their 
Lordships will, .therefore, humbly advise 
His Majesty that this appeal should be 
allowed, with costs, the decrees of both 
Courts ^.aet aside, and that the suit 
should be dismissed with costs. 
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- Solicitors : Messrs, Barrow, Rogers <fi 
Ncvill for the Appellant. 

Solicitor : Mr. H. S. L. Poldk for the 
Respondents. 

G. D. M. 


( MSOLVENuY JDR SDIOTiON.] 
No. ds or 1925. 


Bucsi AVD, J. 
1925, 
23, April. 


Re : Gopaldas Aurora, 
e.T parte, the Debtor. 


' Pretidmcjf Totc.u Inmlveney Act (Ilf of 1900), 
KC. IS— It. 74 of the Calcutta Intolvency Rulet, 
1910— Order of adjudication, whether diecretianarg 
— A<vouat book* of the debtor, if to be depptited 
with the Offieial AfsijfHee before the adjudication 
order— “ 3fay" in tec. IS, if mandatory. 

When the, conditions laid down in ihs 
Presidencji Totcnx Insolvency Act, 1909, 
are satisfied, a debtor upon his own 
petition is entitled to an order of adjudica- 
tion as a matter of course. It is not the 
settled practice to hand over the account 
books of a debtor to the Official As,signee 
before, the adjudication order is made. 
ISuch practice, is not sanctioned by the 
rules. 

Chhatrapat Sixgu Dugar V. Kharag 
Singh IjAchmiram (1) followed. 

Sat Naratn v. Behari TjAi. (2) referred 


to. 

Bb Bhuramulij Banka (3) and Rb 
Joseph Perry (4) distinguished. 

This was an appeal against the order 
of Mr. S. C. Mitter, the Registrar in In- 
solvency, refusing the adjudication of the 
Petitioner insolvent. 

The debtor Gopaldas Aurora carrying on 
a business in co-partnership under the 
(I) L. tt. 41 1. A. II : 8. c. I. L. B. it Cat. 

63B ; 81 0. W. N. 497 (I»I6). 

O) li. B. 68 I. A 88; a. c. 89 C. W. M. 797 
(19841. 

(8) No. 89 ot 1010, dated the lOtb May 10 9. 

rnrojiortccl. « 

(4) No. 82 of 1919, dated the 28tb May 1919. 
Unreported. 


name of Gopinath Pnrsottamdas present- 
ed a petition to the Registrar in Insolvency 
on let April 1925 for his adjudication 
through his attorney, with an affidavit 
saying tliat the books of account are not 
in his possession as the same were with a 
Iteceivcr appointed in a partition suit. 
The petition was returned for alteration 
and addition and the Retiistrar also direct- 
ed the Petitioner to file an affidavit 
setting out a list of books of ac- 
count of tlie firm of Gopinath Pur- 
soltanidas that were in tlie possession 
of the Receiver appointed in suit No. 2910 
of 1924 (being a suit for partition of the 
joint family jiroperties and the assets of 
the joint business of Jilossrs. Gopinath 
Pur/iottaindas) which ^^■a8 pending before 
the High Court. 

As directed as afore.said a fresh petition 
was j)rc.yenkd to the Registrar on 8rd 
April 1925 witli (he affidavit when tlie 
Registrar refused to j)ass any order eitlier 
w ay tinlcsH the books of account were made 
over to tljo Official Assignee. On Gth 
April 1925 the said petition was iiresented 
to the Court and Buckinnd, J., ordered 
tiint the Registrar should deal with the 
application and should make out a state- 
ment of his reasons for refusal. On the 
same day the said {jetition was again pre- 
sented l>y his attorney to the Registrar 
who again refused to entertain the appli- 
cation. Tlic petition was again presented 
througli Counsel to the Registrar. The 
Registrar still refused to entertain the peti- 
tion and stated his reasons for refusal, the 

material portion of which is as follows : — 

* • • • .« * 

“ I did not see my way to make the 
order on the application as the account 
books of the firm were not made over to 
the Official Assignee. It has been the in- 
yatiable practice of this Court since the 
year 1916 to insist upon the books of an 
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insolvent, who is a tracler, to he uitfcle oVel* 
to the Official Assifjneo, before the adjudi- 
cation order is passed judj^ment of 
Bankiii, J., in /ft’ Dhuramtlll Banka (3) 
and lie Joseph Perry (4)1 . The reason for 
requiriuff the books of the insolvent to bo 
made over to the Official Assi},{noe is ob- 
vious. ft) the present case there might to 
be no departure from the settled practice 
of this Court. The Official Assignee has 
a prior right to the custody of the books 
(see nee. 124). 

“ On the 2nd December last a suit was 
instituted in lliis Court by the infant 
cousin of the debtor against himself and 
t%vo other cousins of his for p.irtition of the 
joint estate. In para. 18 of the plaint it 
was stak'd that the debtor and his cousin 
Defendant No. 1 were managing the 
joint family affairs and carrying on the 
joint family business [see plaint in suit 
No. 2910 of 1924, Rangila Aurora v. 
Ifichmiciuind dwroffll. That tins is a 
collusive suit instituted with a view to de- 
fraud the creditors of the business would 
be apparent to anyone who cares to go 
through the proceedings. In that suit 

Mr was appointed Keceiver 

and he is said to be in ixissession of all the 
books of the business. 

• “ Had I not settled the order of Ohose, 
J., passed in suit No. 2910 of 1924 on the 
17th February last I would perhaps have 
been led to think that the suit was a bond 
fide one and that the Keceiver w’as a 
stranger who had refused to part with the 
books? 

“ This is in reality an attempt to stay 
the hands of the creditors and to prevent 
them from proceeding against the debtor 

(D Ifo. 39 of 1919, dated tho 16th May 1919. 

' (4) No. 82 of 19l9/d&ie4 the 28th May 1919* 

, Uju^ljorted. > * ■ • , 


Ciupaldas Aurorft, who Was only k feW 
days ago arrested arid brought itp before 
the Court in execution of a decree and at 
the same time to deprive the creditors of 
the benefit of tlie assets of the business 
and to investigate its affairs by withhold- 
ing the books. 

“ T wish only to add that under sec. 16 
(7) of the Act the making of an order of ad- 
judication is at the discretion of the Court. 
If before making the order the C^onrt’ re- 
quires tile insolvent to comply with ariy 
rcc]ui.sitiou it is his duty to do so. In a* 
case like this, the Court requires the 
debtor trader to make over bis books to 
the Official Assignee aj a condition pre- 
cedent before passing an order and until 
that condition is fulfilled the insolvent is 
not entitled to the order he seeks. 

“ I decline to make an order of adjudi- 
cation ; the petition may be filed and if the 
debtor wants to appeal against my order 
under sec. 8 (^) (a) the order will be drawn 
up on a requisition being put in by hia 
attorney.” 

On 8tli April 1925 Biickland, J., gave 
liberty to the Petitioner to inspect the 
statements of the Registrar and to appeal 
if so advised. On 23rd April the appeal 
was heard by Buckland, J. 

Mr, S, N, Banner jee on behalf of the 
Applicant argued that a retitioner insol- 
vent is entitled to get an order for adjudi- 
cation if he satisfies secs. 9, 10, 11, 14 and 
15 of the Presidency Towns Insolvency 
Act. The word “may” in sec. 15 (1) 
means ” must ” as appears form r. 
74 of the Insolvency Rules of the High 
Court which is in the following terms : — 
” If the debtor files a petition the Court 
shall forthwith make an adjudication 
order thereon.” Cited Chhatrapat Singh 
Dugar v. Kharag Singh (1). Mr. 

(1) L. R.44IvA. U: »; o; I. i;. 44 

636 1 21 0. W. N. 497 (1910). 
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•S. C.. Hitter in bis - judgoieat had 
r^fei:red to sec. 99 and r. 150. These rules 
having' nothing to do with the m'atteF, 
he was absolutely wrong. He refused to 
make an. order as the account books of the 
firm had not been made over to the Official 
Assignee.- There is no rule which com- 
.pels the debtor to lodge the books of ac- 
epunt with the Official Assignee. 

Assuming that since 1915 there has been 
this practice before the Registrar Mr. 
Hitter, he is wrong in insisting on the 
books being filed before he makes an ad* 
judication order. The books caj\ only be 
filed after the adjudication order is made. 

fBuCKiiANi), J. — ^\Vhy is the debtor 
applying personally and not the firni?| 

Mr. Jiannerjcc. — It is a coparcenary 
business, there is no contractual relation- 
ship between the ))artnera. Tt is a Mituk- 
sbara family business. The whole objec- 
tion is with regard to the account books. 

[Buokland, d. — am not much im- 
pressed with that objection of the Begis- 
ti'ar in Insolvency.'! 

Mr. Banncrjec. — The whole family is 
not adjudicated. It is only tlic individual 
member that is adjudicated | refers to Sat 
Narain v. Behari Lai (-2) j . The Begis- 
trar has said that the settled practice is to 
hand over the books of account before ad- 
judication is made since the judgments in 
Re Bhuramidl Banka (3) and Re Joseph 
Perry (4). Those two cases have no ap- 
plication here. 

The Judgment of the Court was as 
iolbws : — 

BnOKLAND, J. — This is an ap[)eal under 
sec. 8 of the Presidency Towns Insolvency 

C8> L. B. 58.L A. SS; •. c. .29 C. W. N. 797 
a92A). 

. No.'89 of 1919, dated the 16th Hay 19t9. 

Unreportod. 

(4) No. 82 of 1919, dated tho 28tli May 1919. 
Unreporteda 


,Act against an order of the Begistrar in 
Insolvency lefusing to adjudicate the Peti- 
tioDcr insolvent uixui liis own petition. 
That tho mutter is one with wliich the 
Begistrar has been duly .empowered to 
deal is nut in question. 

The petition is in form No. 7 to be 
found in the appendix of forms to the In- 
solvency Buies of this Court made under 
secs. J 1'2 and 114 of the Act, and, as point- 
ed out by Icumod Counsel, it contains 
avcrmenls which will bring the applica- 
tion within the relevant sections of the 
Act, and are therefoie necessary for the 
pur[)usc of obtaining the order. 

Bee. 9 states that a debtor commits an 
act of insolvency ; — “ (/) if ho peti- 
.tions to be adjudged an ^ insolvent." 
Bee. JU provides that subject to the 
conditions st^ecified in tho Act if a 
debtor commits on act of insolvency, he 
may present an insolvency |>etition and the 
Court may on such ))etition make an 
order adjudging hiiii an insolvent. Ai^ 
diflicuUy that might arise in combining 
this with sec. 9 (/) ie avoided by the ex- 
planation to sec. 10, which says that the 
presentation of a petition by the debtor 
shall be deemed an act of insolvency with- 
in the meaning of the section. Conse- 
quently provided certain other conditions 
arc fulfilled, the mere fact of the pmsenta- 
tion of a petition for adjudication is 
enough on which to make the order. 

Sec. 11 contains certain restrictions 
iqion jurisdiction. The only part of the 
section to which I need refer is sub-sec. 
(6), under which the Court has no juris- 
diction to make the order unless the debtor 
within u year before the date of the pre- 
sentation of the insolvency petition has 
ordinarily msided or had a dwelling house 
or has .carried on business either in person 
,or through an agent within the .limits of 
the Ordinary Original Jin'isdiciiou uf (he 
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Court. The petition in tliis case states 
that the Petitioner lately carried on a co- 
parcenary business as a merchant under 
the name and style of Gopinath Fursottam- 
das at No. 113, Monahardas Eatra, in Cal- 
cutta, and has for the {rreatcr part of the 
past 6 months ordinarily resided at 101, 
Harrison Koad, Calcutta. 

Further conditions which must be ful- 
filled are to be found in sec. 14, and to 
entitle him to present a petition, the debt- 
or must either owe Rs. 500 or have been 
aiTested and imprisoned in execution of 
the decree of a Court for the payment of 
money or an order of attachment in exe- 
cution of such a decree must have been 
made and be subsisting against his pro- 
perty. The first condition is that which 
this Petitioner states has been fulfilled, 
for his petition says that he is unable to 
pay his debts, which exceed Rs. 600. 
That he must state under sec. 15, which 
goes on to provide that if the debtor pioveg 
that be is entitled to present the petition, 
which means that the necessary conditions 
obtain, the Court may thereupon make an 
order of adjudication, subject, however, to 
another Couii; having insolvency jurisdic- 
tion being that to which the application 
should preferably be made. 

R. 74 of the Rules of this Court provides 
that where a petition is filed bv a debtor, 
the Court shall forthwilh make an adjudi- 
cation order thereon, and the rule appears 
to contemplate that if the petition is in 
form in the sense that the Court has juris- 
diction and the conditions prescribed by 
the Act have been fulfilled, the order shall 
go as a matter of course. This would ap- 
pear to be in accordance with the view ex- 
pressed by the Judicial Committee of the 
Privy Council in Chhatrapat Singh Dugar 
V. Khorog Singh Laehmiram Gl}< That 

1> L. K441. A, 11; ■>. C. 1..L. B. 44 001. 

«8S| U O. W. N:'4e7 \lMe). 


was a case under the Provincial Insolvency 
Act, but for the present purpose no dis- 
tinction need be drawn .between that and 
the Presidency Towns Insolvency Act. It 
is pointed out in the judgment of the 
Board, which was delivered by the late 
Chief Justice of this Court, that the Act 
entitles a debtor to an order of adjudica- 
tion when its conditions are satisfied. 
His Lordship continued : — 

“ This does not depend on the Court’s 
discretion, but is a statutory right; and a 
debtor who brings himself ]iroperly within 
the terms of the Act is not to be deprived 
of that right on so treacherous a ground of 
decision as an ‘ abuse of the process of the 
Court.’ ” 

It appears that that was the ground 
upon which in that ease the petition was 
refused both by the District Court of 
Murshidabad and by this Court on appoil. 
That is not the ground uiion which the 
Registrar has dealt with this application, 
though he seems to have taken into consi- 
deration matters which, according to the 
judgment of their Ijordships of the Judi- 
cial Committee, are not relevant to his 
decision. 

The Registrar has referred to sec. 99, 
which provides that any two or more per- 
sons being partners or any [lerson carry- 
ing on business under a partnership name 
may take proceedings or bo proceeded 
against under this Act in the name of the 
firm, and contains a further provision lor 
disclosure of the names of the members of 
the firm. This is only an enabling sec- 
tion akin to Or. 30 of the Civil Procedure 
Code, and does not purport to prescribe 
anything that is to be done or left imdone 
in order to obtain an adjudication order 
where a debtor who is a member of a part- 
nership firm or where the members of a 
partnership firm apply for an <»-de« of ad- 
judioatum. But the Registrar ■, by his re- 
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ferenoe to r. 150 of the Buies of this Court 
seems to have regarded this as an insol- 
▼en<qr petition filed on behalf of a firm of 
debtors. If that were the case, he would 
be coixeot in requiring under the rule that 
the Petitioner should state the names of 
the partners. Apparently his reason for 
having regarded it as though it were a 
petition filed on behalf of a firm ie be- 
cause the lists annexed to the petition are 
admittedly those of debts due by and out- 
standings due to the firm. This does not 
necessarily mean that the petition is made 
on behalf of a firm. Learned Counsel has 
said that there is no partnership firm and 
drawn my attention to the statement in 
the petition that the debtor was carrying 
on a coparcenary business, and submitted 
that there is no evidence of the existence 
of a contractual partnership to which the 
Act and rules refer. Tn any event, he has 
submitted that it would be open to a part- 
ner to apply to be adjudicated an insolvent 
and that in such a case he would be right 
in setting out the debts due by his firm, 
for the reason that under the ordinary 
law they would be debts for the full amount 
of which he would be personally liable. 
When the case is that of a coparcenary 
business and not a contractual partner- 
ship, he contends that the position is 
even more favourable to his client, for 
which proposition he relies upon Sat Nara- 
in V. Behari Lai (2). 

I am disposed to think that this con- 
tention is correct, but as this appeal, like 
the application, is ear parte, I have not 
had the advantage of hearing the matter 
argued from the standpoint of miy per- 
son interested in placing the contrary 
view before me, which may occur at a 
later stage of this case or even in other 
prooeedmgs. Should such occasion arise, 
(9L.B.»9LA.SSiS.c. n OkW. S.W 


it may be necessary to reconsider the 
opinion which I have expressed. 

The Begistrar has also stated that it 
is the settled practice of this Court since 
the year 1916 to insist upon the books of 
an insolvent who is a trader being made 
over to the Official Assignee before the 
adjudication order is passed, and in sup- 
port of that proposition he has referred to 
the judgments of my learned brother 
Mr. .Tustico Bankin in Re : BhuramiUl 
Banka (3) and in Be : Joseph Perry (4). 
If my learned brother’s information; in 
the latter case is correct and insolvency is 
regarded as a privilege in India, that may 
explain the readiness of persons desirous 
of availing themselves of the privilege to 
make over their books of account to the 
Official Assignee even before the privi- 
lege is conferred upon them. But where 
it is contended that there is no obligation 
to make over the books of account to the 
Ofiicial Assignee before the order is made, 
the matter assumes a different aspect. A 
practice founded upon the willingness of 
debtors cannot be regarded as being 
settled practice obligatory upon persons 
who do not wish to comply with it. 
Tliere is no rule of the Court which so re- 
quires, and were such a rule made, it 
would be a matter for consideration whe- 
ther such additional condition could he 
super-imposed upon the Act which does 
not demand it. The two judgments re- 
ferred to by the Begistrar do not, in my 
opinion, support the proposition for which 
they have been cited. Each case was one 
of a person who already had been adjudi- 
cated an insolvent. In Re : Joseph Perry 
(4), my learned brother merely referred to 
this matter incidentally, and I do not 

C8) No. 80 of 1010, dafed the leth Ma^ 'OIO. 

Unieported. 

(4) No. 88 of 1019, dated the 88th May 1919. 

Vnivpoited. 
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read his jiidgment as definitely holdinf{ that 
there is an obligation in law or practice on 
a debtor to hand over his books to the Offi- 
cial Assignee before the adjadioati<«)i order 
is made. Both in that and in the other 
case cited, he was dealin.? with books with- 
held from the Official Assignee by an in- 
solvent after adjudication which is a very 
different matter, and in my opinion there 
is nothing establishing that it is the duty 
of an unwilling debtor to hand over hie 
books to the Official Assignee before he 
has been adjudicated an insolvent. 

Lastly, the Registrar has referred to 
suit No. 2910 of 1924. 

The Registrar may be perfectly right in 
the conclusions which he has drawn from 
the materials which he has examined in 
that case, or, on the other hand, it may be, 
as learned Counsel has stated, no doubt 
upon instructions, that the facts upon 
which the Registrar’s observations are 
based are incorrect. Tt appears that the 
Registrar’s knowledge was due to the cir- 
cumstance that he happened to have 
settled an order of Mr. Justice Qhose in 
that suit in February last. It also ap- 
pears to be purely fortuitous that the same 
officer was concerned with that order and 
this application, but so far as this applica- 
tion is concerned Anything which the 
Registrar learnt in that connection must 
be reguded as extra-judicial and cannot 
be utilised as the foundation of his order. 
I must not, however, be taken as mean- 
ing that no reference whatever can be 
made' to external matters, assuming of 
course that they are relevant, but if an 
order is to be founded upon them they 
should be duly brought to the notice of the 
parties and the parties given an oppor- 
tunity of fumishingi an explanation. I 
do not know whether that was done in this 
case; it may be thdt it was, but in any 
avaat ^i^^tters referred to have no ra< 


levanoy upon this implication, whatever 
use may be made of them by persona en- 
titled to be heard at any subsequent stage 
of the proceedings. 

The question of the 'adjudidatkm ei a 
debtor upon bis own petition is a compara- 
tively simple matter, and as has been 
pointed out by the Privy (Council in the 
case cited, if the conditions of the Act are 
satisfied, the debtor is entitled to the 
order. All that need be done, therefore, 
upon a debtor’s application is to see whe- 
ther those conditions are fulfilled, and if 
BO, to make the order. It may be that, 
in substance, though prematurely, the 
Registrar was perfectly correct in the 
view that he took of the matters to which 
he refers, but they can subsequently be 
brought to the notice of the Court, and if 
it should appear that the debtor had no 
riglit to apply for an order of adjudication, 
or that circumstances exist which would 
justify the Court in so doing, the Court 
has full power under sec. 21 to annul the 
adjudication ordet. 

For the foregoing reasons, I set aside 
the order of the Registrar, dated the 6th 
April 1925, and the usual order of adjudi- 
cation will be made. 

Mr. S. C. Palit, Solicitor for the Appli- 
cant insolvent. 

r. D. Appeal aUotoed. 

(CIVIL AP.BLLATB JUBI8DICT101I.J 

ApPKAL ritUM 'Appkll&tb Ubobm 
No. 2Z0 or 19ZA, 

JoHiNA Axi'AU KuAruji, 
Defendant, AppdUant, 

V. 

HAriBOODiH Kban, 
Plaintiff, Respondeat. 
MaAonudaH law— Sunni Htteafi SeAoU —Ditone, 
given hg hueband to wife vmder eompuieim—Diieoin 
embodied m « eompromiee with a third pereoit Inii 
addreteed io 'difejand notjmen adhUewtedh/monf of 
dieoret gteen, if ^feUitm ' ’ 


Gaa^vicB, J. 
CCMIKG. J. 

25, April. 
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Under the Hanafi School of Sunni taw, 
a ditoree pronounced under compulsion is 
valid and is none the less so because it is 
contained in a written document, provided 
this document is addressed to the party tu 
be divorced and provided it actually prO’ 
nounees the divorce and is not merely an 
acknowledgment of something agreed to 
under compulsion. 

This 'was an appeal against the decree 
of Babu Surendra Erishna Ghosh, Sub- 
ordinate Judge, 4th Court of Zillah 
Mymeneingh, dated the 29th of August 
1922, affirming the decree of Babu Suresh 
Chandra Sen, Munsif, Ist Court at Netro- 
kona, dated the 23rd of May 1921.. 

. The facts of the case will appear from 
the judgment. 

Mr, Gopal Chandra Das and Babu 
Bhuban Mohon Saha tor the Appellant. 

Mr, Gunada Charan Sen and Babu 
Annada Charan Karkoon for the Bespon- 
dent. 

' The JUDGMBNT OF THF CoUBT Was as 
follows : — 

Gbbavbs, J. — ^Defendant No. 1 in the 
suit appeals against a decision of the Sub- 
ordinate Judge of Mymensingh confirming 
a decision of the Munsif of Netrokona 
directing restitution of conjugal rights at 
the instance of the Plaintiff, the husband 
of the Appellant. 

Both parties are Sunnis and governed 
by the Hanafi School. The marriage took 
place on the Slst Eartick 1316 and the 
parties lived together as husband and wife. 
The Appellant left her husband in Aswin 
1322 and after this ag a result of land dis- 
pute between Defendant No. 7 and the 
Plaintiff, criminal proceedings under sec. 
147 of the Indian Peipd Code were insti- 
tu^; &ei^ were eettled by a oempro- 
Uliae which was reduced'.tp wiituig ; one ct 
% Hipf dl lte Pw a ypoB i wi eras that 


the Plaintiff should divorce bis wife. The 
compromise was subseouently set aside at 
the husband’s instance and both Courts) 
have found that the Plaintiff signed tiu-. 
terms of compromise under coiitpuirtjt:ii 
and the question is whether ticcordiiig to 
the Uanali Scuool a divorce extorted by 
compulsion is binding and if so, whether 
a divorce in writing in the form in which 
it was contained in this suit is binding. 
Subsequent to the compromise the wife is 
said to have married Defendant No. 2 in 
nika in Aswin 1325. No reliance can be 
placed upon another document which was 
produced, namely, an unregistered talak~ 
namah. It is undated and lound to be un- 
reliable. 

The only question therefoi'e is whether 
a valid divorce was effected by the com- 
promise which has been found to have 
been executed by the husband under 
coercion. Accorduig lo the lxui.au bcuuoi 
a pronouncement of divorce is effectual ui- 
tbdugh it has been made under cuerciun. 
Hamilton’s Hedaya, Vol. 1, p. 210, 
Tayabji’s Principles of Mahammadan 
Daw, p. 134 (par. 123), although the 
learned author raises tne question wue- 
ther at present time the Courts wuulil 
give effect to a divorce pronounced under 
eucb circumstances. 

The llespoadent contends, however, 
that even if a divorce pronounced under 
compulsion is valid the uivorce oontamed 
in the compromise is not binding as it is 
contained in a “ non-customary ’ w rul- 
ing, that is to say, in writing not addressed 
and directed to any person. And we were 
referred .to Baillie’s Digest of Moham- 
madan Law, Vol. I, 2nd Ed., p. 235, 
where it is stated as follows : — 

" A naan ia compelled by beating and 
ipaprisonmept to write the repudiation of 
bis wifs and he writes that his wife, such 
an one, the daughter of suob an one, the 
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Boti of such an one, is repudiated, but his 
wife nevertheless is not repudiated.” 

This passage is, as I think, explained by 
the foot-note in the same page. The 
writing here ie treated as an acknowledg* 
ment of repudiation which if written 
under compulsion is not binding but 1 do 
uot think that it can be taken as author- 
ity for anything else or to affect the rule 
that the written repudiation is valid pro- 
vided it is addressed to the person to be 
repudiated. In the case referred to in 
Baillie, uhi supra, there was no repud'U- 
tion but merely an acknowledgment of one 
which is not enough. 

On an examination of the authorities 1 
think the law according to the Hanati 
School is clear that written divorce is 
valid, provided it is addressed to the per- 
son to be divorced. It remains therefore 
to see the nature of the compromise. It 
is in these words : — 

” I release you the third party Aktar 
Khatun from the marital bond by giving 
you three taiaks according to the Moham- 
madan scriptures.” 

The compromise was signed by the hus- 
band and by the wife and it was register- 
ed and was addressed by the husband to 
the wife. It seems to me to be not an 
acknowledgment byt a document which 
actually efi'ects the divorce. 

As I have already stated, to my mind, 
the law is clear that according to the 
Hauafi School, which governed the parties, 
U divorce pronounced under compulsion is 
valid and that such divorce is none the 
less valid because it is contained in a 
written document provided this docu- 
ment is addressed to the party to be 
divorced and provided it actually pro- 
nounces the divorce and is not merely an 
acknowledgment o( something agreed to 
under conipulsioh which in nCiy view the 
c^iyprj^gujfei. is not. 


The appeal accordingly succeeds and 
we set aside the decree of the 1st Court 
which was confirmed on appeal and the 
Appellant will be entitled to her costs 
here and in the Courts below. 

Coming, J.— I agree. 

N. a. 


[CIVIL APPELLATE JUB18D10T10M.) 
AprxAL rnoK Obdbb 
No. 388 or 1924. 


Gbsavks, J. 
Cuming, J. 

1925, 

Heard, 1 1 and 
12, March. 
Judgiiieut, 

12, March. 


Ufbndba Mohan Bot 
Chowobdrt, Ohjector, 
Appellant, 

V. 

Narbndba Mohan Bot 
Uhuwububv and anr., 
Petitioners, Bespondents. 


Lunacy Act (IV of lOlS), cect, 60, 66, 67— 
tkcluratioH about a perton a$ to umoundnecB of 
mind and incapacity to manttye Ait affam when 
juitifialde —Different faetort to k eontidered by the 
Court. 


Under the present Lunacy Act, what 
the Courts have got to decide is whether 
the person before them is of unsound 
mind and is incapable of managing him- 
self and his affairs and under the provi- 
sions of see. 66 of the Act, it is open to 
the Courts to find that a man is of un- 
sound mind so as to be incapable of 
managing his affairs but that he is cap- 
able of managing himself and is not 
dangerous to himself or to others. It is 
necessary to find that the person is both 
of unsound mind and ineapahle of manag- 
ing himself and his affairs. 

Where the Appellant was declared by 
the District Judge to be of unsound mind 
and incapable of managing his affairs the 
High Court on a consideration of the evi- 
dence on the record and examination of 
the Appellant himself vacated- the order 
of the lower Court.' ■■■ ■ - • 

This was ah Appeal against- 
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of K. K. Sen, Esq., District Judge of 
ZiUah Khulna, dated the 23rd of Septem- 
ber 1924. 

The facts of the case will appear from 
the judgment. 

Dt. Basok and Bahu Hadhika Ranjan 
Guha for the Appellant. 

Dr, Mitter and Babu Nirode Bandhu 
Roy for the Bespondents. 

The Judgment of the Court was as 
follows : — 

Greaves, J. — ^This is an appeal from 
an order of the District Judge of Khulna, 
dated the 28rd September 1924, whereby 
he found that the Appellant before us was 
of unsound mind and incapable of 
managing his affairs. The learned Dis- 
trict Judge came to this conclusion upon 
the evidence of the Civil Surgeon of 
Khulna which was to the effect that the 
Appellant was not in a sound condition 
and that be was suffering from a great 
deffciency of memory and from general 
weakening of mental faculties and this 
witness further states that he put many 
questions to the Appellant and he could 
not in all cases give rational answer's ; and 
he further states that he came to the con- 
clusion at which he airived because be 
found great deficiency of memory and 
general weakening of mental faculties and 
he states the various questions that he 
put to the Appellant in the course of his 
examination. It appears that the Appel- 
lant was under the observation of this 
gentleman for a considerable period and 
that he examined him some seven times 
in all. This witness further states that 
the Appellant had no reasoning faculty 
and ti*** his mind was not sound and 
that be was not able to manage bis pro- 
perties. 

Tbeie was, further, the evidence of 
the Appellant's "wife Haridaei who states 


that the Appellant had no power of under- 
standing and could not say anything co- 
herently and that he wae like an inert 
mass and could not give any opinion after 
proper consideration. 

There was also the evidence of a son 
of the Appellant, Narendra, and be states 
that his father's head was in a deranged 
condition since he had a stroke of paralysis 
and that he had no power to look after his 
health or his estate. He further states 
that the Appellant did not like visitors, 
could not speak, would weep and call 
dead people. 

The pleader Promotba Nath Dutta in 
his evidence stated that the mental con- 
. dition of the Appellant was not good and 
that he could not recognise known men 
and that he had lost his memory and he 
speaks of seeing the Api)ellunl in a such 
condition. Two other doctors, on the 
other hand, gave evidence to the effect 
that the Appellant was dot of an unsound 
mind. One of them, Babu Satis Chandra 
Gbose, states that he thought the answers 
to the questions that he put to the Appel- 
lant were sound and he says that he did 
not find any defect and that the Appel- 
lant had a power to exercise judgment 
although his memory was impaired. 
The other doctor is Fbani Bhusan Boy 
who states that the Appellant gave pro- 
per roplies to the questions that he put to 
him and that the Appellant also put in- 
telligent questions to him. He further 
states that be noticed, besides physical de- 
fect, partial loss of memory probably due 
to paralysis combined with the old age of 
the Appellant. This was the evidence 
which was before the District Judge when 
he arrived at the conclusion to which we 
have already referred and the questiem 
which we have got to decide in this appeal 
' is whether tbe conclusion of the Dutiicli 
Judge was well-foundsd. Under tbcf 
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pr^aent Lunacy Act what the Courts have 
got to decide is whether the person before 
them is of unsound mind and ie incapable 
of managing himself and his affairs and 
under the provisions of sec. 6S of the Act 
it is open to the Coui*ts to find that a man 
is of unsound mind so as to be incapable 
of managing his affairs but that he is 
capable of managing himself and is not 
dangerous to himself or to others. But 
what is to be borne in mind is that in 
order to arrive at the conclusion at which 
the District Judge has arrived it is neces- 
sary to find that the person is both of un- 
sound mind and incapable of muiaging 
himself and his sJlairs. This was pointed 
out by a Division Bench of this Court in 
the case of Mazaliaruddin Khan v. Seraj- 
uddin Khan (1). That was a case under 
the Lunacy Act of 1858, Act XXXV of 
1858. But the words there in sec. 2 are 
very much the same as in the present 
Act, namely, that the object of enquiry 
is to find whether the person was of an 
unsound mind and incapable of manag- 
ing bis affurs. The only difference, 
therefore, is that under the Act of 1912 
you have to ascertain whether the person 
is of an unsound mind and incapable 
of managing himself and his affairs. We 
were referred to a Bombay case in 
the course of the argument. In the master 
of Cowasji Beramji LUaoooala (2). That 
'was a case imder the Act of 1868 and Mf. 
Justice Latham then camp to the con- 
'closioQ that the term “ unsound mind ” 
^m^hended imbecility, whether con- 
genital or arising from old age as well as 
lunacy or mental alienation resulting 
from disease. When the matter first came 
before this Court we read the evidence 
and the judgment of the learned District 
C6ine to thp pomplpsjqD j^iat 




it would be better that we should se^ .^MB 
Appellant ourselves. The Appellant 
accordingly, produced before us yesterday 
in the presence of the learned Advocate 
who appeared on his behalf and we put 
various questions to him in order that we 
could ascertain for ourselves as also upon 
the evidence whether the conclusion of 
the District Judge was correct and 
speaking for myself, after having seCH 
the Appellant, I am not prepared to find 
that he is a person of an unsound mind 
and incapable of managing himself and 
his affairs within the meaning of these 
words as used in the Act of 1912. There 
is no doubt, we think, that the mental 
condition of the Appellant has been- 
affected by the stroke of paralysis from 
which he suffered and both owing to this 
and his age hie memory has no doubt 
been seriously affected and as has been 
pointed out to us he was unable to recog- 
nise either here or in the other Court his 
son-in-law and other relatives and appa- 
rently, the names of some of his daughters 
escaped his memory. But he was able 
to answer questions with regard to his 
estate with a certain amount of intelli- 
gence and also questions with regard to 
his family and having regard to the evi- 
dence which was before the District 
Judge and which was read to us coupled 
with what we have gathered from the 
questions which were addressed to the 
Appellant we think that the District 
Judge was not justified in the conclusion 
at which he arrived and the order which 
he made. We are not satisfied that the 
Appellant is of unsound mind and incap- 
able of managing himself and his affairs 
and the result is that we discharge the 
or^r of the iDistrict Judge. The nutna- 
ger appointed will be discharged 
pasHPg hj| accounts hg w^"}»ii^ 

ovfjr'thi : •_> 
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I the record be sent down at once. 
linNG, J.—I agree. 

0. M. 


(CIVIL APPELLATE JORISDICTION.] 
Appb^lh from Obxoimal Dbobbbs 
Noa. ’6, 4 AND 19 or l9iS. 

' Mkssbs. H. y. Low 
& Co., Uefendantr, 
.MSLET, J. Appellants, 


Walmslbt, J. 
B.iB. Gbosb,i J. 
1921, 

14, Norember. 


^ ’ Bazariiiuli, Babu 

14. November. Plaintiffs, 

llcspondents. 

Tnmtfiritf Property Act (IV of lS8i), $ee$, S6 
amd St, fmneiplM of, if appUeahU where tome of 
tooerei mortgaged propertiu <tre tuhjaet to a mtiauw 
leaee, the leeeee hating taken the leaie with notice 
of the indebtedneu of the mortgagor- Leeeee, if 
entitled to have the charge eatiefied out of the other 
mortgaged propertiee first, where the mortgagor hae 
etill a vtdtuMe interest in thei property, e.g., the 
superior right to receive rent and royalty. 

Where two out of several mortgaged 
properties were suhsequently leased out 
for mining, the lessees having notice of 
the mortgagor’s indebtedness, and the 
properties, the subjects of the lease, were 
ordered to be sold first in execution of the 
decree had on the mortgage upon the ap- 
plication of the mortgagors : 

Held — That the lessees were not en- 
titled to have the mortgage debt satisfied 
by the sale first of properties other than 
those subject to the lease, and the prin- 
ciple of sec. 56 of the Transfer of Pro- 
perty Act did not apply as the mortgagors 
sUll had a valuable interest in the pro- 
perty, i.e., the rigM to receive rent and 
royedty ffom the lessees, which superior 
inUtest might he- sold in satisfaction of 
the mortgage debt. The principle of 
mdfsMling of securities as contained in 
see. 81 of the Transfer of Property Act 
aM did not e/ppiy in uueh « ease ae the 
tmbm hasdhg taken the teOH iMfm 


the encumbrance with full notice of the 
indebtedness of the mortgagor had no 
equities in their favour. 

That in the circumstances of the case, 
the order directing the sale of the leased 
properties first was properly made. 

-Thetie were appeals against the decrees 
of Babu Atnl Chandra Banerjee, Sub* 
ordinate Judge of Zillah Burdwnn, dated 
the 11th of September 1929. 

The facts will fully appear from the 
judgment. 

Dr. Sarat Chandra Basak and Babus 
Nagendra Nath Ghosh, Manindra Nath 
Banerjee, Jitendra Nath Roy and Pra- 
fulla Chandra Chakravarti for the Defen* 
dants. 

Babus Sarat Chandra Boy Choudhury, 
Sisir Coomer Banerjee, Sashi Sekhar 
Bose, Jyotish Chandra Sarkar, Hemen- 
dra Nath Sen and Gopendra Nath Das 
for the Respondents. 

The JcJDOMBNT OF THE CouBT was as 
follows : — 

B. B. Ghose, j. — ^T hese three appeals 
arise out of three suits brought on differ* 
ent mortgages by the same Plaintiff. In 
the suits out of which appeals Nos. 3 and 
4 arise, the Defendants were the same. 
Tn the suit which has given rise to appeal 
No. 19, the principal Defendants were 
the co-sharens of the principal Defendants 
in the other two suits who owned an 
eight anna share the mortgaged {uro* 
petty. The Appellants before ne are 
Messrs. H. V. Low A Cio., Ltd., who 
were added as Defendmit No. S' in the 
suits from which appeals Nos. 8 and 4 
arise and who were the Defendant No. 8 
in the suit which has given rise to appeal 
No. 19. The suits were decreed by the 
Subordinate Judge against all the De* 
fendaatB. The mortgage in appeal No. 8 
is dated ^ didi April lfl7. lit appeal 
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No. 4, the mortgage is dated the 23rd had taken their mining wuMH 

September 1913 and in appeal No. 19, it knowledge of the m dfb tr ftd nftfw OcfiS 
is dated the 10th of January 1917. Tl»e mortgagors and on favourable tenng^H 
Appellants before us are the lessees of further that the agents of the Company 
two moiizahs called Simsa and Barkola who negotiated the transaction undertook 
and they obtained a mining lease from to imy off the several mortgages, 
the mortgagors in appeals Nos. 3 and 4 In each of these suits there was an- 
on the 10th February 1919 with regard other set of Defendants who were the 
to a moiety share of those two mouzahs. sons of the mortgagors and they pleaded 
They also obtained a similar lease from that they were not bound by the leates 
the mortgagors in api)eal No. 19 on the granted by their fatheis as the leases were 
26th August 1919. There is no question not granted for the benefit of the joint 
that the Appellants are bound by the Witakshara family of which they were all 
several mortgages and that the property members. This question the learned 
in their hands is liable to be sold in exe- Subordinate Judge has left open, and it 
cution of the mortgage decrees along with seems to me that it was unnecessary to 
the other properties mortgaged at the in- decide that question which was an issue 
stance of the mortgagee. These Defen- between Defendant and Defendant wholly 
dants in the Court below made an appli- unconnected with the mniT> issues which 
cation in each case praying that the two arose in the mortgage suits, 
mouzahs of which they had taken leases The Defendant Company have appeal- 
should be put up to sale last of all. In od against the decrees paif se 'd by the 
answer to their petitions, the mortgagors learned Rubordinate Judge and they attack 
contended that these two mouzahs should the particular portion of the decree in 
be put up to sale first as the whole of the each case in which the order in which the 
mortgage debt would then be paid off out mortgaged properties should be sold Is 
of the purchase-money of these two stated, that is to say, they object to the 
mouzahs ; they were the most valuable order that monzalis ftimun. ^nd BaTkola 
part of their property and something slwuld be put up to sale first in satisfac- 
would remain in excess after satisfying tion of the mortgage decree. Their oon- 
the mortgages. The mortgagors also said teiition, in the finst place, is that the other 
that, if those two properties were sold first, praiierties which are not the subject of 
it would be unnecessary to proceed with the lease to them should be sold first and 
the sale of their other properties. The that, if the mortgages are not "wtisfifid out 
imrtgagee was indifferent as to what of the sale-proceeds, then the i»operty 
direction the Court might make with re- leased to them should be sold; secondly, 
gard to the order in which the mortgaged they urged that, if that pf 

properties were to be put up to sale, theirs be not accepted, the order with re- 
in ell the cases, the Subordinate Judge gard to the sale of the two rTTp articn 
made an order to the effect that these two Simsa and Barkola first 
properties Simsa and Barkola should be punged and the mortgagee should be idlow. 
put up to sale first as he considered that ed to proceed to execute his ""Mgiignn 
that was • the most equitable order against any property he •' h ' ym fm. It is 
having regai^d to the feet that the Defend- said on behalf of the A p pftiiapt g the 
aBt<k«^^||^^ft~lhe AppeUants befcre ue— law as enao^ in sec. 56 of the VitoaUt 
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of.^roperty Act, namely, where two pro* 
pei^i^s are subject to a common charge 
^d^one o£ the properties is sold the 
bilyer is, as against the seller, in the ab- 
sence of a contract to the contrary, en- 
titled to have the charge satisfied out of 
the other property, so far us such pro- 
perty will extend, should be applied to 
the present cases. It is next said that, 
if tliat provision is not applicable, then 
the general principle of marshalling of 
securities as laid down in sec. 81 of the 
Transfer of Property Act should be ap- 
plied as a rule of equity. 

In my judgment, the answer to the 
contention that the principle of sec. 5G 
should be applied is that here the mort- 
gagors have a valuable interest in the 
property, that is, tlie right to receive rent 
and royalty from the lessees, the dead 
rent- being fixed at Es. 2,000 per amiuiii 
in each case, the mortgagors may very 
well say that, if their interest which is 
still subsisting and which is superior to 
that of the lessees is sold, then the rest 
of their property would be preserved, 
and, in such a case, it seems to me that 
it will not be open to* the lessees to say 
that the two properties in question shoull 
not be sold, because the sale might in the 
end affect their interest. When I asked 
the learned vakil for the Appellants 
whether this principle has ever been ap- 
plied in any reported decision in favour 
of the lessee of a mortgagor his answer 
was that he had not been able to find any 
case. On that ground and the lessees 
having taken with full notice, in my 
judgment, the principle of marshalling of 
securities is not applicable to the present 
cases. The contention, therefore, of the 
learned vakil for the Appellants that pro- 
perties other than those leased to the De- 
fendant Ckimpany should be sold first cau- 
ne| be uphddi 


It is next contended on behalf of the 
Appellants that the learned Subordinate 
Judge is wrong in finding on the evidence 
that the persons who conducted the nego- 
tiations for the leases with the mort- 
gagors agreed to pay off the mortgage- 
debts. It is ui'ged that in the various 
petitions filed by the mortgagors before 
the learned Subordinate Judge they did 
nut allege this as a ground for having the 
two mouzahs Simsa and Barkola sold first 
and that the story of the agreement is 
absolutely an after-thought. In appeal 
Mo. 19, it is said that there is absolutely 
no evidence of the alleged agreement. It 
seems to me, however, that the Appel- 
lants when they invoked equity in their 
favour signally failed in their case; they 
have not, it appears, paid any rent or 
royalty to the mortgagors since the date 
of the lease and this sum would, it is said, 
amount to over Es. 12,(;()0 with interest. 
The mortgage debt in tliis case would 
amount to about that sum and it can 
hardly be said to bo equity that tlie other 
properties belonging to the mortgagors 
should bo sold in order to pay off tno mort- 
gage debt while the Apixjliunt Company 
have in their hands money due to the 
mortgagors to the same extent. In my 
opinion, therefore, on that ground alone 
the order made by the learned Subordi- 
nate Judge should be held to be quite 
equitable and should stand. 

With regard to the other two appeals, 
the Subordinate Judge has accepted the 
evidence given by the mortgagors mat 
there was such on agreement by Mr. 
Samson who is now the general manager 
of the Defendant Company. There was 
mention of one Jyotish Chandra Muker- 
!jee in the evidence. Jyotish comes for- 
ward and denies the whole story m his 
evidence. But he goes too far because 
he says that he had ne knowledge what- 
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soever of the indebtedness of the mort- 
gagors. -It is hardly necessary to point 
out that with regard to one branch of the 
mortgagors it was necessary to have the 
sanction of the Court for the lease and it 
was recited in the order that the estate ->f 
the mortgagors was heavilv encumbered 
and it was, therefore, necessary to grant 
a mining lease, and, on the basis of that 
order, the lease was granted. Mr. Samson 
does not give his evidence. I am unable 
to hold that the Subordinate Judge was 
wrong in accepting the evidence given by 
the mortgagors in these two cases. But 
apart from that, having regard to the cir- 
cumstances that the mortgagors are en- 
titled to a large sum of money as royalty 
out of these properties and that the lease 
was taken subject to the encumbrance 
with full knowledge of the indebtedness 
of the lessors, I think we should not in- 
terfere with the order of the lower Co" *. 

The result, therefore, is that all '-e 
three appeals are dismissed with costs. 
We allow only one set of hearing-fee in 
each appeal to be divided between the 
different sets of Respondents who have 
appeared. 

Walmslby, J.— I agree. 

J. N. B. Appeal dismissed. 

[OlYIL RBVISIONAL JUBISOICTIOH.] 
Rff. No. 4 OF 1925. 

OuHiNa, J. 

B. B. Ghosb, j. 

1925, 

Heard, 

20, November. 

Judgment, 

4, December. 

Ltgal Praetitimur* Act (XVIII of 1879), sees, 
U, IS, 14, proecedingtUndgr, if proper whcnX’dlle* 
gatim on which action taken amotmte to charge of 
oomntienon of a i/'ciojl- cnmin-xl ofeneei 

Whsrs tH* alltgation agoinH th§ p§f» 


sons against whom proceedings under ^ 
Legal Practitioners Act were tdken 
amounted to a charge of aiding and abeU" 
ing or conspiring to commit a orinUnal 
offence, viz., causing evidence to dw- 
appear for the purpose of screening an 
offender : 

Held — That the correct procedure to 
be followed was that proceedings under 
the Legal Practitioners Act should not be 
taken but that if it was thought necessary 
to take action it should he by way of a 
criminal prosecution. 

In this view the High Court discharged 
the Reference. 

In the matter of Chandi Chaban 
Mtttrr (1) referred to. 

This was a Reference under sec. 14 of 
the Legal Practitioners Act, made by the 
flnd Additional District Judge of Mymen- 
singh (Mr. Nirode Ch. Guha), dated the 
31st August 1926. 

The Order op Repbkence was as fol- 
lows : — 

During the trial of Sessions case Cal. 
No. ‘2(X) of 1924 (Emperor v. Sonavlla, 
under sec. 471, I. P. C.) which waa held 
before me it transpired that in 0. C. Suit 
No. 265 of 1921 of the local Srd Subordi- 
nate Judge’s Court (Ram Hemanta 
Kumari Devi v. SonaiUla and others), a 
document purporting to be a registered 
Fill Robala, dated 21et Ashar 1318, was 
hied on behalf of the Defendants by 
pleader Babu Rajendra Kumar Dntta. 
In bis deposition before the Sesnons 
Court Rajendra Babu admitted that he 
received the document from Sonaulla 
(Defendant No. 1). The document was 
filed on the 6th July 1923 and the Plain- 
tiff’s pleader challenged the document as 
a forgery and cited Babu Digendra Nath 
Chakravarty, ‘^ub-Registrar, to demons* 
(I) M:a w. R. 7fs (tMOh 


Tn tbe matter of 
Rajrnuk* Ki’mab 
Dit'it* and AiiDUl, 
Ku LhQuK, Pleaders. 
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trate the forgeiry. On the 7th July 
Digendra Babu was examined by the 
Plaintiff and the Defendant’s pleader 
(Bajendra Babu) retired from the suit and 
the case was decreed ex parte on the 
same date (7th July 1923). The Plain- 
tiff applied for sanction on the same 
date and notice in due course was served 
on Sonaulla and he showed cause on 8th 
September 1923 through pleader Moulvi 
Abdul Khaleque who was engaged on 
18th August 1923 by a vakalatnama exe- 
cuted and presented by Sonaulla himself. 
The sanction case was numbered Misc. 
lio. 28 of 1923. Tlie disputed document 
was marked Ex. C in the original case 
(No. 266 of 1923) and Ex. 1 in Misc. 
case No. 28 of 1923. The Court ulti- 
mately granted sanction under sec. 476, 
Criminal Procedure Code, on 12th Janu- 
ary 1924 and wrote to the Magistrate on 
18th January 1924 to take necessary 
action. The Sub-Divisional OfOicer, My- 
mensingh, ordered issue of process on 18th 
January 1924. On the Ist April 1924 
Sonaulla filed an appeal to the District 
Judge against the order for sanction 
which was dismissed on 9th May 1924. 
On the 26th May 1924 Sonaulla came to 
Bajendra Babu and instructed him for 
the return of the documents filed in O. C. 
Suit No. 266 of 1921 (including the dis- 
puted document). According to Bajen- 
dra Babu’s deposition in the Sessions 
case it appears that he told Sonaulla that 
he might get bade his other documents, 
but it was not likely Idiat the dociunent 
which was the subject-matter of the sanc- 
tkm case would be returned. Inspite of 
this and with the full knowledge of the 
droumstances a petition for return of all 
the documents filed on behalf of the De- 
fendants in O. C. Suit No. 266 was pre- 
pared by one Ali Hosen and Bajendra 
Babji signed ai^i. it in Courl; on 26th 


and Abdul Khalbqub. 

May 1924. It was, in my opinion, 
clearly the duty of the pleader Babu 
Bajendra Kumar Dutta to mention in the 
petition that of the documents. Ex. C 
was the subject-matter of a sanction case 
and magisterial enquiry. It seems that 
the pleader almost anticipated that an 
order for returning the documents might 
be passed through inadvertence, and he 
was prepared to take advantage of it. 
In fact, an order in the routine form 
“ return if no objection within three 
days ” was passed by the Saristadar “ by 
order ” on 26th May 1924 and Bajendra 
Babu instead of bringing it to the notice of 
the District Judge that an order for the 
return of all the documents (includmg 
Ex. C) was passed through inadvertence, 
himself went into the record room and 
signed a receipt on the back of the peti- 
tion. According to his evidence in the 
Sessions case, before he could sign other 
books he was called away on urgent busi- 
ness and be instructed Ali Hosen (the 
alleged Mohirir of Bajendra Babu but in 
fact not his registered Mohirir) to engage 
some other pleader to fiifish the work. 
Ali Hosen (who does not appear to bo 
any pleader’s clerk at all and is presum- 
ably a tout) thou asked the Moulvi Abdul 
Khaleque and the Moulvi came to the 
record room, struck out the signature of 
Bajendra Jiiabu and himseif signed on the 
back of the petition a receipt and took 
back all the documents including Ex. C 
which was the subject-matter of the sanc- 
tion case and magisterial enquiry. It 
was also clearly his duty to bring to the 
notice of the District Judge that the 
order for return of documents without 
reservation regarding Ex. C was passed 
through inadvertence and in any case not 
to take back Ex. C. Moulvi Abdul Khale- 
que not only took back Ex. C on 27th 
May 1924 but made it over to Sonaulla, 
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who was the accused himself. The re- 
sult of the conduct of Babu Bajendra 
Kumar Dutta and ^loulvi Abdul Ehale- 
que was that the prosecution was ham- 
pered and gravely imperilled. But for 
the accident that the document having 
been marked an exhibit in the Originnl 
Civil Suit Ko. ‘265 the Plaintiff had ob- 
tained a certified copy, the prosecution in 
all i>robability would have failed. It 
further appeaiu that Moulvi Abdul Khalc- 
que held no power at all in the original 
case -No. 265, and the document Ex. C 
was ^led by Babu Kajendra Kumar Dutta 
not ou behalf of Defendant Ko. 1 Sona- 
ulla (from whom Bajendra Babu had no 
vakeUatnania) but on behalf of some other 
Defendants. JMoulvi Abdul Khaleque 
held a power from Sonaulla alone in the 
sanction case (Misc. Ko. 28 of 1923). 
The document Ex. C could therefore 
have been returned to Bajendra Babu 
alone and not to Moulvi Abdul Khaleque 
at all. 

Erom the above my clear impression is 
that when Sonaulla found that his ap])eal 
against the sanction was dismissed (fitli 
May 1924) he conspired with Ali Hosen 
(to all appearance a tout) to remove the 
forged document by corrupting the record 
room staff. To this ^ nefarious design 
Babu Bajendra Knmar Dutta when he 
got inkling of it, not only put no check 
but practically encouraged Sonaulla lo 
take his chances and helped and aided 
him into success. The part which Moulvi 
Abdul Khaleque took was no less serious, 
in that he actually took back the forged 
document and put it into the hands of the 
accused himself and thereby put it be- 
yond the reacli of the Court. I cannot 
conceive of unprofessional conduct graver 
than this and I feel it my duty to draw 
up proceedings against’ both Babu Bajen- 
dra Kum|j,j^|Jiutta and Moulvi Abdul- 


and Abdul Ehalbqub. 

Khaleque under sec. 14 of the Legal 
Practitioners Act. I shall draw up sepa- 
rate proceedings against each, but this 
“ statement of reasons ” will govern both 
the cases and copies of it will be served 
on both the gentlemen. Write to the 
District Magistrate requesting him to in- 
struct the Gk>veniment pleader to appear 
in the proceedings on behdf of the 
Crown and to offer (if necessary) evi- 
dence in support of the charges under sec. 
14, Legal Practitioners Act. 

Babu Suretidra Nath Guha for the 
Crown. 

Mr. Sarat Chandra Roy Choudhuri and 
Babu Debendra Narayan Bhattaoharjya 
for Bajendra Kumar Dutta. 

Mr. Gopal Chandra Das, Moulvi Md. 
Nurul Huq Choudhuri and Babu Satyen- 
dra Kishore Ghosc for Abdul Khaleque. 

The JuDdMENT OF THE CouBT was as 
follows ; — 

This is a Beference concerning two 
pleaders of the Mymensingh Bar Babu 
Bajendra Kumar Dutta and Moulvi Abdul 
Khaleque. 

The facts appear to be these : 

There was a certain Title Suit No. 266 
of the local Subordinate Judge’s Court 
{Rani Hetnanta Kumari DeiH v. Sonaulla 
and others). 

Bajendra Kumar Dutta was the pleader 
on behalf of some of these Defendants 
though it does not appear that he had re- 
ceived any vakaJatnama on behalf of 
Sonaulla. In the course of this suit a 
certain document was filed on behalf of 
the Defendants on the 6th July 1923 bjr 
Bajendra Kumar Dutta. The Plaint^ 
challenged the genuineness of this ddott- 
ment, certain evidence was taken an^ bn 
the 7th July Babu B^endra Ktimair 
Dutta, the Defendant’s pleadw, reined 
from the case and the case was .deddiE 
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ea parte. On the same day the Plaintiff 
moved the Court to prosecute Sonaulla 
for forgery. Notice was issued on Sona- 
nlla and he appeared on 8th September 
1923 and showed cause. Moulvi Abdul 
Khaleque appeared for him on this occa- 
sion. 

The Court ordered a prosecution on 
12th January 1924 and wrote the usual 
letter to the Magistrate on 18th January 
1924. The same day the Magistrate 
issued process. What took place in the 
Matj^strate’s Court does not appear but 
on the let April 1924 Sonaulla preferred 
an appeal to the District Judge against 
the order for prosecution which was dis- 
missed on 9th Mav 1924. 

On the 26th May 1924 Sonaulla came 
to Babu Eajendra Kumar Dutta and in- 
structed him to apply for the return of 
the documents filed in the original suit 
including the document which was the 
subject of the criminal charge. It is 
somewhat remarkable that this docu- 
ment was still on the record of the civil 
case. It ought to have been impounded 
but the probable explanation is that in 
view of the appeal to the District Judge 
•against the order for prosecution it had 
come back once more to the original suit 
file. The usual application for a return 
of the document was filed and Babu 
Bajendra Kumar Dutta himself went to 
the record room to get back the docu- 
ments. Bajendra Babu himself signed a 
receipt for the documents on the back of 
the petition. He was then called away 
to attend to some other case and one Ali 
Hosen was told to instruct some other 
pleader and he went and fetched Mr. 
Abdul Khaleque who took back the docu- 
mtats, signed receipt for thm and made 
th^ over including the document, the 
subject ci the criminal caee to Sonaulla. ■ 

What therefore the two pleaders are 


and Abdul Khaleque. 

charged with amounts to aiding and 
abetting Sonaulla in getting back this 
document so that he might defeat the 
criminal case while it was their duty to 
have brought to the notice of the DisMct 
Judge that Sonaulla was attempting to 
do this. 

Now it will be clear that what is alleg- 
ed against these two pleaders amounts to 
a charge of aiding and abetting or cons- 
piring to commit a criminal offence, viz., 
causing evidence to disappear with the 
intention of screening the offender, an 
offence punishable under sec. 201, Indian 
Penal Code. Both the pleaders have 
filed statement denying that they bad 
any knowledge that the document in 
qneistion was being taken back and have 
supported their explanation with affi- 
davit. In such a case it hue been held 
that the correct procedure to be followed 
is that proceedings under tlie Legal 
Practitioners Act sliould not be taken 
but that if it is thought necessary to take 
action it should be by way of a criminal 
prosecution. The question has been 
dealt with in the case of In the matter of 
Chandi Charan Mitter (1) and the judg- 
ment of Mookerjee, J., may be with ad- 
vantage refeiTed to where he deale with 
the numerous authorities on the point 
and points out that summary proceedings 
under the Legal Practitionens Act may 
result in grave injustice to the persons 
conceited. We do not think we should 
be justified in departing from the piin* 
ciples laid down in the case we have just 
referred to. 

We think therefore that the Order of 
Beference should be discharged. It will 
be open to the authorities if they tViiny 
fit to criminally prosecute the 'two 
pleaders. On that point we express no 
opinion. 

(1) U 0. W. N. 766 (leso). 
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It will of course be open to the Addi- 
tional District Judge after any action 
that may be taken in the Criminal Coint 
to take action under the Legal Practi- 
tioners Act, if so advised. 

S. C. M. 

(0»1H1NAL APPELLATE JUBISDIOTION.] 
Govt. App. No. 2 of 1925. 

WAIMSLIT, J. ' THK SuPBulNTBNDBM 

Mukbrji, j. and Rbmkmbranobr of 
1925, Leoal Affairs, 

Heard, Appellant, 

10, August. «. 

Judgment, Sadbr Saik, 

12, August. J Respondent. 

Jwry, misdirection to - Witneties for prosecution 
absent —Application for adjournment refused and 
fyial proceeded with and jury directed to rttum a 
verdict of not guilty for want of evidence— Mis- 
direction— Acquittal set aside, on appeal by local 
Qovemment, 

On the date fixed for hearing in 
the Sessions Court the witnesses for the 
prosecution were not present and the 
trial was adjourned to the next day when 
too the witnesses not being present, the 
public prosecutor made an application for 
further adjournment which was refused 
and the Judge then empanelled a jury 
and called upon the public prosecutor to 
open his case and upon the accused to 
plead, whereupon the public prosecutor 
opened the case under protest and inform- 
ed the Court thai he had no witnesses pre- 
sent to support the case for the prosecu- 
tion and the Judge directed the jury to re- 
turn a verdict of not guilty as there was 
no evidence: 

Held— That in the circumstances of 
the ease it was a misdirection for the 
Judge to tell the jury that there was no 
evidence and that they should return a 
verdict of not gu^ty.” 

Tha/b^hso Judge had exercised hiis dis- 


cretion unwisely in not giving the public 
prosecutor an opportunity to produce his 
witnesses, since it appeared that there 
were witnesses whose attendance had 
not been procured on the date fixed 
through blunder. 

The High Court set aside the order of 
acquittal and directed a re-trial. 

This was an appeal against the deci- 
sion of the Assistant Sessions Judge of 
Mymensingh, dated the 30th October 
1924, acquitting the accused Bespundent 
of offences under secs. 365 and 366, I. F. 
C. 

Tlie hiets were as follows : — 

The Bespondent Sader Haik was 
tried on charge under sec. >366, Indian 
Penal Code, by the Assistant Sessions 
Judge of Mymensingh with the aid of a 
jury and was convicted on the said charge 
and was sentenced to undergo rigorous 
imprisonment for a period of three years. 

On appeal the Sessions Judge set aside 
the conviction and sentence and directed 
a re-trial on the ground that the provi- 
sions of sec. 360, Cr. P. Code, had not 
been complied with. 

The re-trial took place before the same 
Assistant Sessions Judge who held the 
original trial. 

In connection with the re-trial the 
committing Magistrate had through over- 
sight omitted to summon the prosecution 
witnesses and on the date fixed for hear- 
ing the public prosecutor had to apply for 
an adjournment as none of the prosecu- 
tion witnesses were in attendance. 

The order passed on the said ap- 
plication was as follows : — 

" The public prosecutor has applied for 
adjournment on the ground that none of 
the prosecution witnesses are in attend- 
ance. It has not been shown why the 
prosecution witnesses aro not in attend- 
ance. The public prosecutor to request 
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the Magistrate to produce the witnesses 
to-morrow as the case is an old one or to 
inform me if there no likelihood of the 
witnesses being produced by 5 p.m. this 
afternoon.” 

The public prosecutor accordingly re- 
quested the Additional Magistrate to send 
a telegram to the Sub-Divisional Officer 
of Kishoreganj, directing him to secure the 
attendance of the prceecution witnesses 
next day at 11 a.m. and to send a reply by 
wire before 6 r.M., but no reply was re- 
ceived. , 

liater on the same day the learned 
Assistant Sessions Judge passed the fol- 
lowing order : — 

“It is 6-16 now. No intimation re- 
ceived whether the witnesses can be pro- 
duced to-morrow or not. Adjourned the 

case to to-morrow ” 

On the next day the learned Assistant 
Sessions Judge took up the case at V2 
noon and no reply from the Siib-Divi- 
sional Officer of Kislioregauj having arriv- 
ed the public prosecutor again applied for 
an adjournment stating that ho was not 
in a position to explain why the witnesses 
were absent and pointed out that the re* 
trial had been ordered on a technical 
ground and that in the previous trial the 
accused had been convicted. 

The application for adjournment was 
refused, a jury was empanelled and the 
accused was called upon to plead and the 
public prosecutor was made to open his 
case which he did under protest. The 
learned Judge directed the jury to return 
a verdict of not guilty for want of evi- 
dence and on such verdict being returned 
he acquitted the accused. 

Against this order of acquittal the 
XiOcal Government preferred an appeal. 

Mr. Khundkar, Deputy Legal Bemem- 
Iranm, lor tht Aro*lUnt 


OF LBQAIi Affaibs V. Sadeb Saik. 

Babu Undiramdas- Chakravarty for the 
Eespoudent. 

The Judgment of the Court was as 
follows ; — 

Walmsley, J. — The facts necessary 
for the decision of this appeal are as fol- 
lows : — Sader Saik was tried upon a 
charge under sec. 366, I. P. C., before 
the Assistant Sessions Judge of Mymen- 
singh : he was convicted and sentenced to 
undergo three years’ rigorous imprison- 
ment. He preferred an appeal and the 
learned Sessions Judge set aside the con- 
viction and sentence on the ground that 
the trviug Judge had not complied with 
the provisions of sec. 360, Cr. P. C- 

The case was fixed for fresh trial on 
October 20th. On that date no witnesses 
w'ere present, and the hearing was ad- 
journed to next day. Again there were 
no witnesses present. The learned Judge 
then refused to grant any further ad- 
journment. He then called upon the 
accused to plead, and empanelled a jury : 
he then directed the public prosecutor to 
open the case, and the latter did so under 
protest, and informed the Court, that he 
had no witnesses present to support the 
case for the prosecution. Thereupon the 
learned Judge directed the jury to return 
a verdict of ‘‘ not guilty,” and after that 
verdict had been returned he acquitted 
the accused. 

It seems to me clear that the learned 
Judge exercised his discretion unwisely 
both on the first day and the second day. 
He must have realized that some one had 
blundered andi that the witnesses could 
not be collected and sent to his Court at 
less than a day’s notice. He should have 
ascertained what had happened and 
should have granted a reasonable od- 
jourpment. 

It li Midi hotvem, on boholl of tho 
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accused that the Code of Criminal Proce- 
dure gives us no authority to interfere 
with the verdict and the order of ac- 
quittal. Our attention is drawn to the 
words of sec. 423 (2) of the Code, and it 
is urged that there was no misdirection 
by the Judge, and therefore we cannot 
disturb the verdict of the jury. I do not 
agree with this argument for this reason 
that the public prosecutor did not say 
that ho had no evidence to offer, or that 
he did not intend to offer any evidence : 
his attitude tliroiighout was that he had 
witnesses who would substantiate the 
case if further opportunity were nlloweJ 
to him, and I think that in such circum- 
stances it was a misdirection for the 
Judge to tell the jury that there was no 
evidence and that they should return a 
verdict of “ not guilty.” 

I therefore set aside the verdict of ” not 
guilty ” and the order acquitting the ac- 
cused, and direct that he bo tried in 
accordance with law. 

Mukbrji, J.— I agree. 

S. C. M. 


[CRIMINAL REVISIONAij JURISDICTION.] 
Rav. No. 130 of 192A. 

> Kalidas Uaha, 
I’etitioner, 

V. 

Deodhabi Mistri, 
Opposite Party. 


Nbwbould, J. 
B. B. Guosb, j. 
1925, 

8, April. 


Indian Penal Code(Aet XLV of 1860), mo. 889 
—Exception, aceuted in revieional eta^e, if can 
daim benefit of, when he did not raise the defence 
under the Exception in the lower Cowrte ~ DUpnte of 
civil nature, propriety of trial by Criminal Court. 


A jiCTSon accused of an offence under 
see. Ml, J. P. C., for obstruction of a toay 
by raising a wall, did not raise the defence 
that he was entitled to the Exception to 
see. 889, J. P. C., and dented having raised 
‘>4hs toditr Nm stuns Ugts hs son- 


tended that the wall which had been 
raised was on his own land: 

Held — That the disputes between Ihc 
parties was evidently one which could be 
better determined in the Civil than in the 
Criminal Court. In the present case the 
obstruction put up by the accused having 
been put up in good faith in the belief that 
he had a lawful right to obstruct the .com- 
plainant from going along the path, he 
WV/.V entitled to the benefit of the Excep- 
tion to sec. 389, I. P. G., though he did 
not clearly raise that defence in the lower 
Courts. 

This wae a Rule granted against the 
judgment and order of Mr. Anath Bandhu 
Be, Magistrate, Ist class, Burdwan, dated 
the 8th January 1925, confirming those of 
Mr. All Asgbar, Magistrate, 2nd claai, 
.^ssansol, dated the 3rd December 1924. 

The facts material to this report will 
fully appear from the judgment. 

Jiabu Satindra Nath Mukherjee for the 
Petitioner. 

Mr. Banliim Chandra Mukherjee (Ad- 
vocate), Babu Nolini Kumar Mukherjee 
for the Opposite Party. 

The Judgment of the Court was as 
follows : — 

The Petitioner has been convicted under 
sec. 341, I. P. C. He was clearly to 
blame in not clearly raising in the lower 
Courts the defence that he was entitled to 
the Exception to sec. 339, I. P. C. He 
foolishly denied having erected a wall as 
alleged by the complainant. But at the 
same time he contended that the wrU 
which had been erected was on his own 
land. The dispute between the partieE -ls 
evidently one whidi can better be deter- 
mined in the Civil than in the Criminal 
Court. The complainant’s own case is 
somewhat vagae« wd we are not even ncm 
sure whether he eleiau In' ahsolute 
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to the strip of land in dispute, or whetlier 
he claims a public right of way, or private 
right of way for all purposes, or a mere 
right to go over this land when it is neces- 
vary to do so in order to repair the south 
wall of his house. However that may be, 
we can see no reason to doubt that the 
obstruction put up by the Petitioner was 
put up in good faith because the Petitioner 
believed himself to have a lawful right to 
obstruct the complainant from going along 
this passage. There does not appear to 
be any suggestion that be acted from any 
other motive. 

The Buie is accordingly made absolute. 
The conviction and sentence passed on the 
Petitioner are set aside and the fine and 
costs, if paid, will be refunded. 

J. N. B. Rule made absolute. 

PRIVY COUNCIL. 

[ArPBAL FROM MvUIAS.] 

Lord Si M.SEU. IKokd.palli Yuaya- 

SiR Joii.s Ei'GE. batmam and nnr., 

Luro SvLVESBN. Appellants, 

1925, r. 

Heard, lit, May. liANrAPAKA 

Judgin-'nt, SurxRSAFA Uao and 

11, June. , ors.. Respondents. 

Adoption bp Hindu widow— Authority to adopt 
given by hueband, when minor, in a Will—WUl 
regietered after exeeutanfs death but not by widow, 
if Valid for conferring authority to adopt— Indian 
Majority Act (IX of 1875), eece. %, S - Sueeeuion 
Act (X of 1865), definition of “ Will” in—flegis- 
iratioH Act (III of 1877), tece. 17, tS, JjO, Jjt. 

i4H nu'ner of property aged 1!) years, 
irho tens under guardianship and there- 
fore a minor within the definition of sec. 
S of the Indian Majority .Act {IX of 1<S75), 
executed a Will which purported to be a 
disposition of his property and also con- 
ferred a power of adoption on his widow. 
■The Will was after the death of the exe- 
cutant, of the document registered not by 


the widow, the donor of the authority, but 
by the legatee: 

Held — That the document did not 
operate to any effect as a Will, as a dis- 
position of the property or for any other 
purpose, e.g., as a power to adopt em- 
bodied in a Will. 

jACiAXNATIlA BIIERMA DEO O. KUN.TA 
BEnAFtr Deo (I) referred to. 

That though inoperative as a Will, the 
document might nevertheless constitute 
a valid authority to adopt, requiring to be 
registered, under sec. 40 of the Registra- 
tion Act (III of 1077), by the donor or 
after his death by the donee of the 
power, in the manner provided by see. 41. 

That in this case the. donee of the power 
having failed to present it for registration 
within the time allowed by sec. 23, the 
document was inoperative as an authority 
to adopt and adoption made by the widow 
on the .strength of it was invalid. 

This was an appeal (No. 62 of 1923) 
from a decree, dated the 16th April 1920, 
of the High Court at Madras which 
affirmed a decree, dated the 30th Decem- 
ber 1918, of the District Judge of Gaujam. 

The suit was instituted by the Appel- 
lants who are the daughters of the late 
Mandapaka Appaiina who died on tho 1st 
October 1906 aged 19. 

The deceased on the day of his death pui- 
ported to eaecute a Will and the questions 
for determination in the appeal were (i) 
whether the alleged W^ill was a Will with- 
in the meaning of seo. 17 (3) of the Indian 
Registration Act, 1877, and (ii) whether 
an authority to adopt contained in the 
W'ill was legally valid. The lower Courts 
decided that the W'ill was genuine, that 
it was a W'ill, and that the authority to 
adopt was valid. 

Messrs. S. Hyam and B. N. Srivastava 

(1) L. B. 4S 1. A. 182 } 8. C. 20 0. W. N. 37« 
( 1021 ). 


25 
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for the Appellants. — The document ie bad 
ns a Will so that none of the provisions 
contained in it arc valid, inclndin^^ the 
provisicn pivinff authority to adopt. 

The testator being a minor was incoiu- 
j^etent to make a Will, and the anthority 
to adopt ^Yas not conferred by a Will 
within the meaning of sec, 17 (8) of the 
Hegistratioii Act, 1877. 

'I’lio requirements of the Itegistration 
Act must be observed with the greatest 
fitriotness. 

Mujibunissa v. Abdul Uahitn (*2). 

Aetuttlly although there is u documout 
tallied a Will it is found not to bo a Will 
legally, so that the aulhority to adopt is 
not ojio coulerred by a Will. 

It follows that inasmuch as the docu- 
ment was not registered as an authority to 
adopt it cannot operate to authorise un 
adoption. 

Jambu Parshud v. Md. Aftab All (U) 
and Jayannatha Bh^enia Deo v. Kunja 
Bchari Deo (1). 

If the authority to adopt were valid it 
might be used for the purpose of defeat- 
ing the intention of the testator as jiro- 
vided in his Will. 

Mr. Digram for the Respondents con- 
tended that inasmuch as the Courts in In- 
dia had held concurrently that the Will 
was genuine, that question was not open 
to the Appellants <»n this appeal. The 
Will was registered as a Will and an 
authority to adopt conferivd by a Will 
does not requiri' registration. 

Their Lonnsnirs' Ji'jximhxt was deli- 
vered by 

JjORU Balvksen. — T he circuinalanccs 

(1) L. K. 4a I. A. 482 : 8. C. 20 C. W. N. 374 
(1921). 

(2) L. n. 28 1. A. 18, 2U : 8. c. 1. L. B. 20 All. 
2aSj 0 0. W. N. 177 (1900). 

$1^ Jt. 42 1. A. 28 : 8. 0. I. L. B. :i7 All. 
48j 10 0. tv. N. 282 (1014). 


Bl’dabsana Bao. 

out of which this suit has arisen, so far as 
tliey are material to the judgment, may be 
very shortly stated. 

One ISIandapaka Appanna, a Hndra in 
the Ganjam District, who was possessed 
of a considerable amount of property, 
died in 190(5 leaving a widow and two 
daughters, the latter being the Flaintills 
in the action. When on his death-bed 
and within an hour or two of his actual 
death ho executed a document, which pur- 
IKiried to bo u disposition of his property 
and at the same time conferred a j)ower 
of adoption on his widow. This docu- 
ment was registered as a Will at the in- 
stance of a legatee. It was challenged by 
the Plaintiffs (who are still in minority) 
on the ground among others (1) that it 
was not gcmiine and (2) assuming that the 
signature which it bore to be that of the 
deceased, that he was incapable at the 
time of undemtauding its contents owing 
to the illness from which he shortly after- 
wards died. 

Both Courts have decided, although 
witli much hesitation, that the Will was 
genuine and on the question whether the 
deceased was in a lit condition to dispose 
of his property, the Bubordinatc Judge 
lield (hat he was, and the High Court of 
Judicature at Madras may bo pi'esumed 
to have endorsed his judgment, althongh 
(bey have not expressly dealt with this 
iiiaKur in their reasons. Whether it is 
competent in these circumstances for 
iheir T,ordships’ Board to entertain an 
apjieul from what may be represented as 
coiiciirrent judgments on questiqns of fact 
it is unnecessary to consider, for a point 
of law remains, the decision of which in 
their Ijurdships’ view is sufficient for the 
disjiosal of the appeal. 

At the time of his death Mandapaka 
Appanna was admittedly only 19 years of 
age and was under guardianship. Act 
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Xo. 9 of 1875 provides, sec. 2, that nothing 
therein cotliained should affect the capa- 
city of any peroon to act in the followinjj; 
matters, namely : — ^larriago, Dower, 
Divorce, Adoption. 

Sec. 3 provides as follows : — 

“Subjoot as aforesaid, every minur of purtsun 

nr propcTfcy a guardian has bccMi nv shall he apiiointed 
hy any Court of Jnstice, and every minor under 
jurisdiction of nhy Court of Wiirds, shall, notwitli- 
standing anything contained in tlio fiidiaii Succcpsion 
Act (No. X of l^OrO or in any other cnaotnieut, ht; 
doomed to have attained his mnjority when he shall 
liave completed his age of Iwonty-oue years and not 
before ; 

“Subject as aforesaid, every oHicr person duini- 
ciled in British India shall bo deemed to have niinin- 
ed his majority when ho shall have comphdrd his ago 
of eighteen years and not before.*' 

It follows, therefore, and indeed is 
matter of admission, that the dociimeut 
which ])uqx)rted to be a Will of Manda- 
paka Appunna could have no legal effect 
as such. On tlic other hand, us ^landa- 
paka Appaiina was over 18 years of age 
an authority to ado]>t, whether oral or in 
writing, was witliiu his legal capacity. 

A power to adopt may be emijodied in 
a Will and if the document now under 
consideration can be treated as such the 
judgment under apiieal cannot be im- 
pugned. “W'^ill’’ is defined by Act 10, 
1805. as : — 

“Tho legal dcclamtioii of tho intoniionM of the 
lostator with respect to his property, w'liieh he desires 
to bo carried into offcct after his death,’’ 

and by sec. 3 of Act 10 of 1897 : — 

“Will shall include a codicil and every writing 
making a voluntary posthninons disposition of pro. 
porty.'* 

The learned Judges in the Court below 
have held that the document in question 
satisfied these definitions. If the form of 
the document only is considered no doubt 
that would be so, but, having regard to 
the fact that it was executed liy a ])erson 
who was a minor and incapable of making 
a Will, their Lordships are unable to 


agree with tlie decision. The so-callcit 
Will is not a “ legal declaration of thu 
iuteiitiotis of the testalor,” for it had no 
legal effect and was not capable of dispos- 
ing of any of tho estates of the deceased. 
Ho far as it purported to deal with hie 
projK'ily it was a nullity. That a docu- 
ment is culled a Will although it does not 
operate to any effect as such, will not give 
it the effect of a NA'ill for any other pur- 
poses. This was bo held iu tho case of 
Juyanmilha liheema Deo v. Kuuja Behari 
Deo ni, a caso wliieli was not before tho 
learuod Judges of the High Court as it 
was not decided till after their judgment 
had been pronounced. 

It does not follow, liowcAcr, as the 
learned Subordinate Judge held that “ a 
Ijerson who is incapable of making a W’ill 
is incapable of conferring an authority to 
adopt by a Will though lie may be capalile 
of giving an authority to adopt to be exer- 
cised after his death.” Their liordships 
see no reason to doubt that a document 
which purported to be a Will but was in- 
ojK’rative as such might nevertheless con- 
stitute a valid authority to udoiit. Here, 
however, the Respondents are met with a 
different objection. Act Xo. 3 of 1877 
provides, sec. 40 : — 

“ the doiioi\ ur after his ileath the douce, of any 
authority to adopt, or the adoptive son, may pi'esciit 
it to any I'ugistrar or siib-rcgisti’dr for registration.” 

and sec. IL jirovides thsrt an authority to 
adopt shall be registered in the case of the 
death of the donor on tlic registry officer 
being satisfied 

(fl) that the authority was ('.vecutod by 
the donor 

(b) that the donor is dead, and 

(c) that tho person presenting the 
authority is, under sec. 40, entitled to pre- 
sent thu same. 

In tho present caso it is not alleged 

(1) L. B. 48 I. A. -M3 ; a. e. 86 0. W. X, 37-1 
(1821), 
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that the donee, who, at the time of the 
registration of the document as a Will 
was the only one wJio could present it for 
registration, either did so herself or «jue 
authority for the registration. Act III of 
1877, Part S, gcc. 17, enacts that all 
authorities to adopt a son executed after 
the Ist January 187*2, shall be registered, 
and by sec. 23, that no document other 
than a Will shall be accepted for registra- 
tion unless presented for that purpose to 
the proper officer within four months from 
the date of its execution. As the widow, 
who was the donee of the authority, failed 
to register it within tliis period of four 
months, the deed which was afterwards 
executed by her on *24^1 December 1913, 
adopting Defendant No. 1, cannot receive 
effect. This indeed was not contested |}v 
the Respondents’ counsel. 

Their Ijordships will, iliercfore, luinibly 
advise His Majesty that this appesil should 
be allowed and that the Plaintiffs are en- 
titled to a declaration, that the W ill, 
dated the 1st October 1906, alleged to 
have been executed by the late Jlanda- 
paka Appanna is void, and also to a decla- 
ration in terms of the 2nd, 3rd and Jtli 
heads of their prayer witli costs of the suit 
both in the Courts belo\v and before thi-j 
Board. 

Solicitors ; Messrs, Barrow, Borjers .f* 
Nevill for the Appellants. 

Solicitor : Mr. II. S. L. Polak for the 
Respondents. 

Q. D. M. 


StDARS.\NA RAO. 

PaiVT OOUMOIL. 

[AiTBAL FBOM JjlllORE.] 

Lord SuuNRin 
Sir John Edub. 

Sir Lawrencb Jenkins. 

192 h 

Heard, 21, 21, 25 and 
27, November. 

Judgment, 

2 Docembor. 

Ctmtohif proof of-^ Right of brother's davghter to 
succeed in place of deceased brother ^ Proof of success 
sion by uncids daughter^ if sufficient for the purpose. 

If there be a customary rule that en- 
titles an uncle's daughter to be her 
father's representalive for the purpose o( 
inheritance, it would be anomalous and 
arbitrary to withhold from a brother's 
daughter the same right, and the High 
Court was right in holding the custom 
proved in the ease of the latter though no 
instance was proved of an actual succes- 
sion by a brother's daughter. 

This was an appeal from a decree, 
dated the *231x1 July 1921, of tlic High 
Court at Lahore, which varied a diicree, 
<lalocl llu) -iBth May 1915, of tJie Subordi- 
nate Judge of Ruhtak. 

The parties are Mohammedan Arab- 
Sayads of Kharbaiula in the Rolitak Dis- 
trict. 

The Plaintiff-Respondent in:titiited the 
suit in J910 to recover possession of pro- 
pertjes which she alleged had; belonged 
to Mir Barkhat Ali who died childless in 
187*2; that his widows succeeded to Jiis 
jn-operty during their lives, and that on 
the death of the last surviving widow in 
1909 the Plaintiff who M’as the daughter 
of Mir Barkhat Ali’s brother became en- 
titled to the property according to custom. 

The Appcllants-Defendants claimed to 
be in jwssession under transfers effected 
by Mnsammat Bismillah Begani, the last 
surviving widow of Barkhat AU and they 


IlAbiiMAT All and 
anr., Appellants, 

V. 

Missr. Nasib- 
ul-Nisa, 
Rcs})ondent 
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contended that the right to cliallenge 
these transfers was confined to a male 
collateral only of Barkhat Ali. 

The Subordinate Judge decided that 
snecession in the family was governed by 
Maliomraedan law as modified by custom 
and that the Plaintiff had failed to prove 
the custom which she had set up. 

Ho held that the Plaintiff-Itespondent 
and Afzal Ali — a sister's son of Barkhat Ali 
— were equally related to Barkhat AU and 
that by custom a male of equal degree ex- 
cluded a female so that the Plaintiff was 
excluded from the succession. Ju view 
how ever of an admission by Afzal Ali that 
tJie I’laintiff was entitled lo an equal 
share W'ith him he hold that she was en- 
titled to a half share in the |)roperlies left 
by jNlir Barkhat Ali. 

'J'ho High Court on apfieal held that tlie 
lUaintiff as the daughter of a brother 
Would exclude tne son of a sister and 
2iaHscd a decree in Jier favour for tho 
w'hole of the irrojwrty. 

'Ihc Defendants appealed to H. M. iji 
Council. 

JUc'ssrs. Dunne, K. C. and Parilch for 
the Appellants. 

Messrs. DeGruythcr, K, C. and 
Mallach for the Bes^iondent. 

Their I.OHnsHirs’ Judomext was deli- 
vered by 

iSiB IjAWRence Je.\kins. — This is an 
aj)jK;al from a decree, dated the 23rd of 
July 1921, of the High Court of Judica- 
ture at J.ahore, varying a decree, date<l 
the 28th of May 1915, of the Court of tlw 
Benior Subordinate Judge of Eohtak. 

The suit is brought by Mussammat 
Nasib-ul-Nisa to recover possession </f 
immovable property described in the 
plaint on the ground that it formed part 
of the inheritance left by her uncle, Mir 
Barkhat AU, and on the death of Mussam- 


mat BismilJah Begam, hi.s last surviving 
widow, devolved on her as his customary 
heir. 

1 hough the record is columiiioiis, tho 
fwinls now in issue are narrowed down lo 
tw'o : (a) whctlier the whole of tho pro- 
perly claimed formed part of Barkhat Ali'.s 
estate, and (b) whether tlie Plaintiff has 
established that she is his enstomary heir. 
The Items claimed iiiclnde a moiety of the 
villages of BaJakhni and Kanal. 

T'p to the Mutiny tJie entirety of these 
villages belonged to Bisharat Ali. They 
M’ore then confiscated for his alleged de- 
fault of duty. But on the application of 
Barkhat Ali, whose military service had 
earned him tlie good will of the author- 
ities, the villages in 1858 were restored to 
him and Umrao, Bisharat's son, and their 
names were entered in tlio revenue re- 
cords. The Rubordinate Judge held that 
the name of Barkhat Ali was included as 
jiart owner without any apparent rliymo 
or reason by Barkbat Ali Jiimself w'hen 
L'mrao was a mere Imy of M, that Bar- 
khat Ali had never been in actual posses- 
sion or enjoyment of the villages, and that 
the Defendants had so long been in ad- 
verse |x>3sessi()n of them against Barkhat 
Ali and his successors, that the Plaintiff 
w.as not entitled to Jay any claim to them. 
Ihe High Court, lor reasons which ap- 
pear in its judgment, took a different view 
and held that the moiety of tliese villages 
belonged to Barkhat Ali. 

Their Lordships agree with this con- 
elusion. 

Has then the PJaintiff established her 
claim to be tho customary heir of Bar- 
khat Ali? The members of his family 
are Mohammedan Arab-Bayads of Khar- 
handa, and it is among them that the heir 
to his property is to be found. Tlieir rela- 
tionship to him is shown in the following 
pedigree ; — 
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Mir ll'ariti'ith 


Mir llidnl All 

I 


Mir Rauslian All 


I 

Mir Italiiiiiit A1l| 

\vh po widow*. MuiiH.initnut 
Bicuro, diet I chlldlcaM 


Mir n:\rkh:it All, 
died childiirs* In b72, 
l?ivi jr tilU'O wlcows 
(1) Miisaamnirtt IJisinl liii UcKAin, 
who cl « cl in 1000, 
fi!) Mussmimit Blnsihii Ui'gMm. 

\vlu» d I? Ill iind 
(3) MnpPMiniiiftfc Mot UtgHin, 
wlio in 1S82 


M r SAtfar:?,. All, MuMammat 
died bi*f*nu 1872 Aatm nii'Miici 


Mu-^s tnniAt 
N:iHlb*iin NImi, 
PlalntilT, wife 
of Mir AniMn AH 


I , 1 I I 

MirAf/d J.iWAcl Shani'^hvl SikliAwat Fftd'q 
‘ All, All All All All 

Claimant 
No. :i 


liarkhat Ali died in 1872 without issue 
hut Bun’ived by tiic threo widows shown 
in the jiodigrco. Contrary to the rule of 
Mohanunodan law, they succeeded to the 
whole of his tiistate, for an interest ter- 
ininahlc with their lives and with a ri{.dit 
of survi\orshi|) as between themselves. 

Alussaiiiniat Bisniillah Befjam was the 
survivor, and on her death in 1909, threo 
members of the family instituted three 
separate suits, each claiming as Jieir «<f 
Barkhat Ali to recover ixwscssion of the 
property now in suit. One w'as brougiil 
by Mnssammat Nasib-nl-Nisu, one by 
Mussanimat Ahmadi-ul-Nisa, and the 
third by ]\Iir Afzal Ali. They were con- 
solidated and heard together. Tlie 
second and third failed, and no appeal has 
been prefeired; in Nasib-iil-Nisa’s, a 
decree was passed in her favour on appeal, 
and it is against that decree that tlie pre- 
sent appeal has been preferred, 

Por !Nasib-ul-Nisa it has been argued 
that, as the heirship of her two rival 
claimants has been negatived, hers must 
be taken to be established even as against 
the Defendants. But their Lordships 
cannot assent to this contention. The 
Defendants, though without title, are in 
possession and the Plaintiff can only re- 
cover that_,j)osses8ion by cstablisliing her 


Mtr InAynt All 
Ira jit All 


Mu.Kuninnt Akliir All 

Umdat iin-Mu RiiG-im'Nu>.t I 

I I __ j ! 

Majlil Uiimta/ Mir Ainiui All, I 

All mnrrled tho Pialii'lir | 


M.aiipnb llimiiynt MiiP.tnmmat Alima It-ul-Nlsa, 

Ali All C.iiitiiaut No. 2, 

wife Ilf Khurshalil All, 
DelfeiKlunt No. 2 

own title as against them, reghrdle.ss of 
wdiat has been determined in tho other 
two suits. 

Appended to the Siihordinale Judge's 
judgment are nine pedigrees, G I to G IX, 
showing the family relationship at tlie 
dates of the several successions said to 
support the customary rules of succession 
on which the I’laintiff relies. Their 
correctness is not questioned and the ac- 
tual succession in each case is jirovcd, not 
iiicrely by oral evidence, but by judicial 
decisions or revenue orders made in muta- 
tion proceedings. 

The devolutions to which the,y relate 
have been accurately investigated by the 
High Court and it would serve no useful 
pnrjiose for their Iiordships to travel over 
tho same ground. 

What has to be determined is the infer- 
ence to he drawn fium them as to the rules 
of succession relevant to the Plaintiff's 
claim in this suit. 

They corroborate the oral evidence that 
in this family custom ie followed in 
matters of inheritance, and this, in Iheir 
Jjordships’ oiiiuiou, is established beyond 
controveray. So the fircscnt enquiry is 
not wlictlier in relation to the particular 
succession now in question, the ordinary 
personal low* is superseded by a custom, 
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but \phat ifl the customary rule that regu- 
lates it. 

That there is a customary rule which 
entitled Barkliat All's widows to succeed 
as heirs to his estate for limited interests 
is not disputed; it is equally clear that 
there is a rule of inheritance in this family 
which entitles brothers to succeed to tiie 
exclusion of sisters. Applying these two 
rules to the succession on the surviving 
widow’s death, if Sarfaraa Ali had sur- 
vived, he would have inherited Bai'khat 
All’s property to the exclusion of his 
sisters. But Sarfaraz Ali was dead, and 
the I’luintiff, his daughter, alleges that by 
the code of customary rules regulating 
succession in this family, the principle of 
representation is sanctioned, and she 
claims that by virtue of it she, as Sarfaraz 
All’s daughter, in the absence of mate 
issue, represents him and stands in bis 
place. Their Tjordshi])s agree that repre- 
sentation is a part of the rules of succes- 
sion in this family. It is settled by judi- 
cial decision that a son in matters of in- 
heritance represents his deceased father, 
and the recoi'd discloses instances of suc- 
cession in which a widow was recognized 
as the representative of her husband, and 
a daughter as the representative of a de- 
ceased uncle. It is thus shown that sex 
ie not a bar to representation, but that 
widows and daughters in the absence of 
sons can claim the light in their favour. 

But then it is said that no instance is 
proved of an actual succession by a 
brother’s daughter, and therefore, it is 
argued, the necessary custom that pre- 
cisely covers this case has not been prov- 
ed. But if there be a rule that entitles 
an uncle’s daughter to be her father’s re- 
presentative for the purpose of inherit- 
ance, it would be anomalous and arbitrary 
to withhold from a brother’s daughter the 
same right, and their Lordships bold that 


the High Court rightly decided in Nasib- 
ul-Nisa’s favour. In their opinion, there- 
fore, this appeal sliould be dismissed, and 
they will humbly advise His Majesty ac- 
cordingly. The Appellants must pay the 
costs of this appeal. 

Solicitors : Messrs, T. L. Wilson <£ Co. 
for the Appellants. 

Solicitors : Messrs. Haukbn, Ford t 
ChesLer for the Kesixindent. 

G. D. M. 


[CIVIL APPELLATE JUB1S01CT10N.1 
Appeal tbom Obioinal Civil Jobismotion 
No. 120 or 1924. 


Sandbrson, C. J. 
ItAMBlN, J. 

1925, 

20, March 


Tub Official Tiicstek 
OF Dkkual, Flaiutiff, 
Appellant, 

V. 

W. G. Bow DEV, 
Defendant, ltes| ondoot. 

Landlord und tenant— ValonlUt llent Act (Bengal 
Act 111 of JOJClae amended by Act 11 of lOt-'i and 
Act I of 19ti4), sec. II, sub-secs, (I) and \2',—Ji.i:piry 
oj Itase — Breach of covenant during subsistence of 
original lease— Waiver of such breach by subsequent 
a xeptance of rent with knowledge of such breach 
— Whether landlord is entitled to a decree for pos- 
session. 


The Plaintiff, a trustee of the estate 
of Anna Apear, deceased, of which 
J. Aftcar was the beneficiary, on 
noth November 1919, demised the 
promises to the Defendant for a period of 
four years to expire on 30th September 
1923. The lease contained o covenant — 
not to assign, sublet or part with posses- 
sion of the said premises or any jiart there- 
of toithoiU the previous consent in writing 
of the lessor,” The Defendant sublet the 
upper flat of the premises to a tenant in 
April 1921 who continued to be in occu- 
pation till April 1923. Before the expiry 
of this lease the Plaintiff gave notice to 
the Defendant to quit and vacate the pre- 
mises as the samo was required for the use 
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and occuiHition of the beneficiary and 
brought, this suit for a decree for posses- 
sion and for mesne profits at Hs, 650 per 
month till the recover^ of possession. 
The Defendant denied that the premises 
tcere required for the use and occupation 
of the beneficiary and claimed benefit of 
the ('alcutta Rent .\et. BCCKLAND, J., 
found that the Plaintiff did not bon& Me 
require the premises for use and occu- 
pation as alleged but allowed the Plain- 
tiff to amend the pleadings in order 
1o raise the mue whet her the De- 
fendant could claim the benefit of 
the Rent Act in view of the said breach 
of covenant regarding subletting. On 
the amended pleadings it was found by 
(iHosK, J., on evidence, that the Plaintiff 
accepted rent with knowledge of the 
breach in August and September 1923, so 
that there being waiver of forfeiture the 
suit was disniissed; 

lleU— That subletting the premises 
without written consent was a technical 
breach of covenant but there was com- 
plete waiver of the breach by subsequent 
receipt of rent after the landlord had that 
knowledge. In those circumstances it 
could not be sai^ that the tenant failed to 
perform the conditions of the tenancy. 

Per Hankin, J. — By the last words of 
proviso to sub-sec. (1) of sec. 11 of the 
Calcutta Kent Act, the Court could in u 
proper case, take into account breaches of 
the conditions of the tenancy committed 
during the course of the original tenancy 
in granting a decree in ejectment at the 
termination of the lease. 

But sub-sec. (1) of sec. 11 docs not 
mean that because a perfectly harmless 
technical breach was committed in 1921, 
ihe Court cannot give the tenant in 1924 
the benefit of the Calcutta Rent Act, 

Thi» WM against the jiidg- 


mpnt of Biu'.klaiid, J., passed on 25Jnl 
February 1924 and of Ghose, J., passed on 
20th May 1924. 

The facts of the case will appear from 
the judgment. 

Mr. Pugh (with Mr. Barwell) on behalf 
of the Plaintiff argned that the tenant had 
not performed the terms of the lease whicJi 
were the conditions of the tenancy becauir-e 
he had sublet the premises. The land- 
lord came to know of this two months 
before the lease expired. He had his 
right of forfeiture feited Job v. Banister 
fl)]. In order to enable the tenant to 
liave the benefit of sec. 11 of the t'al(!iitl<i 
Bent Act the tenant must show that he 
has performed all the conditions of the 
tenancy. It is immaterial whether tJie 
landlord knew about the broach by llie 
tenant. Tlie tenant is not entitled to 
renewal of lease [cited Bastiri \. Bidwdl 
(2)J. 

Mr. B. K. Ghosh (with Mr. P, C. Basu) 
on behalf of the Bei^pondent. — Before 
the grant of the lease the Official Trustee 
kjicw that part of the house was to 
be let out by Bowden to Melitus Estate. 
Tliis shows that the covenant against 
subletting was never intended to bo en- 
forced ; learned Judge has found as a fact 
that the Official Trustee received rent for 
two months after he knew that the lles- 
pondent had broken the covenant against 
subletting. Cited AlUndra Nath v. Twiss 
(d), where it w'as held that a Court can 
grant relief to the tenant, in case of for- 
feiture where the same was waived by the 
landlord. Befers to sec. 112, Transfer of 
Property Act, Bithaldas v. Lalbehari 
(4). 

Mr. Pugh in reply.— The words of sec. 

(1) 3 K. a J. 374{ 60 Eng. Bep. 820 (16G6). 

(2) 18 Ch. Div. 338 at p. 249 (1881). 

(3) I. L. B. 49 Cal. 160 (.1931). 

(4) I. L.B. 49 Cal. 369 (1931). 
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H, sub-sec. (J) are very clear. The tenant 
must perform all the conditions of tenancy 
and one condition is that ho cannot sub- 
let without written jMsrmission of the 
landlord. Sec. 112, Transfer of Property 
Act, not made applicable. 

The Judgment op the Court was as 
follows : — 

Sanderson, 0. J. — ^This is an appeal 
from two judgments, the first of wliicb 
was delivered by my learned brother Mr. 
Justice Buckland on the 22nd of Febru- 
ary 1924, and the second of which was 
delivered by my learned brother Mr. 
Justice C. C. Ghose on tlto 20tli of May 
1924. 

The suit was brought by the Plaintiff, 
the Official Trustee of Bengal, as Trustee 
of the Estate of Anna Apear, on the 5th 
of December 1923 : and, it was alleged 
tliat the Defendant had been the lessee 
under a lease, dated the ‘20th of November 
1919 for a period of four years, the term of 
which expired on the 30th dav of Septem- 
ber 1923. 

There was a further allegation that on 
the 13th of August 1923, the Plaintiff 
gave notice to the Defendant to quit and 
vacate the premises on the expiry of the 
lease, as the premises were required for 
the use and occupation of one Johannes 
Apear, the present sole beneficiary under 
the trust. 

The plaint alleged that the Defendant 
failed to give possession of the pfbmises 
and, it then contained a definite state- 
ment that " the premises were bond fide 
required for the use and occupation of the 
said beneficiary Johannes Apear.” 

It is therefore clear that when this 
[daint was filed« the Plaintiff had the 
provmons of the Calcutta Bent Act in 
mind, and he waa-'Esserting in effect that 
flM'OU<nittt Etttft Aol wtraid not prhteet 


the Defendant from an order of ejectment 
by reason of the fact that the premises 
were bond fide required for the use and 
occupation of Mr. Apear. It is material 
to notice this and because of what occur- 
red at the trial. The suit was heard on 
the 21st and the 22nd of February. On 
the second day, namely, the 22nd, it ap- 
pears from the judgment of my learned 
brotlier Mr, Justice Buckland that the 
learned Counsel for the Plaintiff then 
stated for the first time that he relied not 
only on the allegation that the premises 
were required for the use and occupation 
of Mr. Apear but also upon the latter 
words of sec. 11, sub-sec, (1) of the Cal- 
cutta Rent Act. 

The learned Judge came to the conclu- 
sion that it was not inwed that the prc- 
mi.sos were bond fide required by Mr. 
Apear for bis own occupation : and, I need 
not say more than that T agree with the 
learned Judge's finding upon that ques- 
tion of fact. 

'I’Jie learned Judge then allowed the 
other point, which had been raised by the 
learned Counsel for the Plaintiff, to be in- 
vestigated : and, ho gave directions that 
the necessary pleadings should be filed by 
the one side and by the other : and, he ad- 
journed the hearing of the suit for a 
month. 

The suit then came before my learned 
brother Mr. Justice C. C. Ghose. 

The allegations upon which the Plain- 
tiff relied on that occasion were these : 
He relied first of all upon a covenant in 
the lease which is as follows : ” The 
lessee doth hereby covenant with the 
lessor not to assign, sublet or part with 
possession of the said premises- or any 
part thereof without the previous consent 
in writing of the lessor, but such consent 
■hall not be unreasonably [withheld in the 
oesi of » waponiible EUd Mtpteteble per- 

10 
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eon other than a boarding house keeper <>r 
tenants other than Europeans and, it 
was alleged on behalf of the Plaintiff that 
the Defendant without the knowledge or 
consent of the Plaintiff and without appli- 
cation made for the consent of the Plain- 
tiff, sublet and gave possession of the 
upper floor of the premises, during the 
subsistence of the lease, to one Mr. 
Stevenson at a monthly rent of Ks. 225 
and that the Defendant also without such 
knowledge or consent and without such 
application made, and during the sub- 
sistence of the said lease, sublet and 
parted with possession of and was now 
subletting certain of the godowns, form- 
ing part of the said premises to other per- 
sons as monthly tenants, and that such 
persons were now in possession thereof. 

The learned Judige civme to the con- 
clusion that there had been a breach of 
the covenant in question : and he stated 
that in his opinion the question was whe- 
ther or not there had been a waiver of the 
breach of that covenant. He then con- 
cluded as follows : “In my opinion, 
therefore, there was waiver of forfeiture 
of the lease, and accordingly the Plain- 
tiff’s suit for ejectment must fail and be 
dismissed.” 

With ranch respect to the learned 
Judge, it seems to me that the conclusion 
at which the learned Judge arrived was 
not framed in the correct manner. 
Waiver of the breach of the covenant and 
waiver of the forfeiture are not the same 
things. In my judgment there was no 
forfeiture, because even though there may 
have been a breach of covenant the lessor 
had not done any act which showed his 
intention to determine the lease, as pro- 
vided by sec. *111 . . . |flr) of the Transfer 
of Ihroperty. Act, 1682,' and, the learned 
Ocujami ifiij|^|[ppearsd for th« AppoUatit 
iMra ihlf «Mt thmw vm m 


. Bowden. 

feiture. But I understand that the learn- 
ed Judge meant to come to the oonclu^n 
that the Plaintiff had in fact waived the 
breach of the covenant and that conse- 
quently the Plaintiff was not entitled to 
succeed. 

With regard to the two allegations upon 
which reliance was placed and as to 
which there is really no question of fact 
before us, it appears to me that the alleg- 
ed subletting of the godowns is of no avail 
to the Plaintiff in this case, because as I 
understand the case, the position seems 
to be that the godowns were sublet before 
the lease was executed and that the 
ground floor, in the time of the Defend- 
ant’s predecessor, as well as in the time 
of the Defendant, had been used as an 
office for the purpose of conducting the 
business of the Mclitiis Estate and that 
those facts must have been known to 
every one concerned. 

The otlier matter relating to the sub- 
letting of the upper floor to Mr. Stevenson 
is in a different fmsition ; Mr. Stevenson 
went into possession in April 1921, and 
remained there until April 1923 : and, the 
learned Judge has found as a fact that 
tlio Plaintiff, the Official Trustee, 
knew either in July or in August 1923 that 
there had been a subletting to Mr. 
Stevenson. That finding of fact of the 
learned Judge has not been contested in 
this Court. 

The question, therefore, remains whe- 
ther the subletting to Mr. Stevenson in 
April 1921 is sufficient to prevent the De- 
fendant from relying upon the provisions 
of the Calcutta Bent Act. 

Sec. 11 (I) provides as follows : “ Not- 
withstanding anything contained in the 
Transfer of Property Act, 1882, the Pre- 
sidency Small Cause Courts Act, 1882, or 
the Indian Ckmtraet Aet, 1872, no Arder 
or diflwe tor the racovary eg p pi na ii w i U 
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any premises shall be made so Ion;; as the 
tenant pays rent to the fall extent allow- 
able by this Act, uid performs the condi- 
tions of the tenan(gr In my 

judgment there was no doubt a technical 
breach of the covenant committed by the 
Defendant in April 1921 when he sublet 
the upper floor of the premises to Mr. 
Stevenson : and, the technical breach con- 
sisted in that he failed to apply for the 
Plaintiff’s consent in writing to that sub- 
letting. There is nothing to suggest that 
if he had applied he would not have got 
the consent of the lessor or if the consent 
had been refused it is possible that the 
Defendant might have let it to Mr. 
Stevenson without such consent on the 
ground that he was a responsible and res- 
pectable tenant. That is the technical 
breach and the only breach upon which, 
in my judgment, tlie Plaintiff could rely 
in this case. I have no doubt that that 
technical breach was waived by the 
Official Trustee when ho heard about it 
in July or August 1921. It is clear that 
he received the rent lor August and Sep- 
tember 1923 after he had obtained that 
knowledge. He never made the smallest 
complaint about the upper floor being sub. 
let to Mr. Stevenson in April 1921, and 
he did not take any steps to terminate 
the tenancy on the ground of the breach 
of the covenant to which I have referred. 
I have no doubt that there was a complete 
waiver by the Plaintiff of the technical 
breach of the covenant. 

In these circumstances, in my judg- 
ment, it cannot be said that the Defend- 
ant failed to perform the conditions of the 
tenancy within the meaning of sec. 11 (1) 
of the Calcutta Bent Act. 

"Fox these reasons, in my judgment, the 
conclusion at which the learned Judge 
arrived was correct and this appeal must 
bs! dkmissed with costs. 


Banein, J. — agree. With reference 
to the words in the first sub-section of sec. 
11 of the Calcutta Bent Act, there are 
some things that those words must im- 
port, some thuigs which they may import 
and there are some things which they 
cannot import. I do not think that they 
can possibly mean that because a breach 
of covenant was committed in 1921 which 
was perfectly harmless, which never was 
made a grievance of, and as to which no 
request for compensation or damage was 
ever made, therefore, it is impossible for 
the Court to give the tenant in 1924 the 
benefit of the Bent Act. Whether the 
phrase “ and performs the conditions 
of the tenancy ” must be read as apply- 
ing only to the time, during which the 
tenant’s right to possession depends en- 
tirely upon the Calcutta Bent Act, has 
been argued before us. If that position 
be correct it still remains that by the last 
words of the proviso to sub-sec. (I) the 
Court could in a proper case take into 
account breaches of the conditions of the 
tenancy committed during the course of 
the original tenancy. But it is not neces- 
sary for the purposes of this case to deter- 
mine' any nice question of construction. 

The position is that, so far as it appears, 
no objection could have been taken to Mr. 
Stevenson. Had permission been asked 
and refused it would presumably have 
been open to the tenant to ignore the cove- 
nant altogether. Mr. Stevenson appears 
to have been in occupation of a port of 
the premises for two yeans. He left in 
April 1923. Whether the Official Trustee 
at that time knew anything about his 
occupation, it seems almost certain that 
the beneficiary Mr. Apcor to whose in- 
structions the Official Trustee paid great 
attention, must have known about this 
fact. So far from making any grievance 
of the matter, when it was discussed 
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between the Official Trustee and his bene- 
ficiary in July 1923 the correepondence 
shows that there was no objection at all 
being taken about this question of sub- 
letting. The letter of the 2nd of August 
is not the letter of the man who says 
“ you have been guilty of this breach; I 
do not think it necessary to forfeit, but at 
the end of your time yon will have to go." 
His point is that, “ The end of your lease 
is coming. I desire to charge you more 
rent ; and one of the things which makes 
it reasonable for me to charge you more 
rent is the amount of rent yon have been 
realising from your sub-tenants to sivy 
nothing of the rent that I presume is paid 
for the use of the office.” Suppose for 
the sake of argument that in 1921 this 
matter bad come to the notice of the 
Official Trustee and the tenant had said, 
” I am very sorry. I should have askeil 
for your permission before 1 sublet,” and 
the lessor had said, “ Never mind, it is all 
right,” or suppose the landlord said, ” 1 
will not forfeit but I shall cimrge you as 
damages one rupee ” and that the ten- 
ant bad paid. It is absurd, in these cir- 
cumstances, to suppose that, because there 
was a technical breach in 1921, that it 
could have been utilized against the ten- 
ant at the end of 1923 dr the beginning of 
1924. The facts in this case are cer- 
tainly not so strong but they come in my 
opinion to the same result : they show, 
in point of fact, a knowledge of the whole 
transaction after the event without any 
complaint being entertained in the mind 
of the landlord in respect of this matter. 
Had such a complaint been made, any- 
thing that could have been asked as com- 
pensation might have been paid by the 
tenant. In my judgment it would be 
putting an unrea^nable construction 
upon sec. 13 in this case, if we were to 
hold j(ha£ diil tenant after 1921 was en- 


tirely deprived of any benefit of the Cal* 
cutta Bent Act. I entirely agree that 
the mere question of waiver of the right 
of re-entry is in no way conclusive in this 
case. 

It seems to me that the learned Judge’s 
decision was right in the result, and, I 
agree that the appeal should be dismissed. 

Mr, J. M. Gregory, Solicitor for the 
Apxiellant. 

Messrs. N. C. Bural tfe Pyne, Solicitors 
for the Bespondent. 

P. D. Appeal dismissed. 


[CIVIL APPELLATE JUHISDICTION.I 
Appeal fboh Appellate Deobee 
No. 2:i98 of 1922. 


CUMINQ, J. 
Ouakhavabti, J. 
1925, 

Heard, (5 and 

9, Jane. 
Judgment, 

29, July. 


Tabaprosad Sac, 
Defendant No. 1, 
Appellant, 

V. 

Madbu Sudan Gibi, 
Plaintiff, Bespondent. 


Hindu law - nindu widow, dd>tt incurred fy— 
Amount borrowed in exceu of neeeeeity—Efferd on 
the transaction— Onue of proof on person chal- 
lenging transaction to show excess— If ature and 
scope of enquiry to be made by Court. 

In cases iphcre it is shown that the 
money borrowed by a Hindu widow was 
more than the necessity justified, the 
Court should find whether the creditor 
knew or could have known by means of 
enquiries then available that the money 
was in excess of the necessity, and if the 
finding is in the affirmative then the 
Court should allow the reversioner to re- 
cover the property on payment of the 
sum really justified by the necessity. If 
on the other hand the finding of the Court 
is in the negative, the transaction should 
be upheld in its entirety. 

The onus is on the reversioner who 
challenges the transaction to show, that 
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the sum vbhich the widow borrowed for 
the necessity which really existed was in 
excess of the necessity and that there were 
means avaUable to the creditor for making 
an enquiry as to the actual amount needed 
by the lady or that the amount was exces- 
sive to his knowledge. 

It is impossible to draw a line as to the 
extent to which an excess should be held 
not to vitiate the transaction. In the ab- 
sence of fraud or collusion between the 
widow and the creditor, when the neces- 
sity for the loan is established, mere 
excess of the amount lent should not 
be held to vitiate the transaction. 
When the excess is disproportionately 
large that itself being evidence of collu- 
sion the Court should not uphold the 
transaction. In cases where the Court 
finds that the ncecssily was inadequate 
for the entire loan the reversioner should 
be put to terms. 

This was au appeal preferred on the 
21st of August 1922, against the decree of 
G. N. Roy, Esq., 2nd Additional District 
Judge of Zillali Midna|)ore, dated the 
28th of June 1922, affiimiug the decree of 
Babu Nitai Gharan Ghosh, Subordinate 
Judge, 2nd Couii; at Midnaporc, dated 
the 12th of January 1921. 

The facts of the case will appear from 
the judgment. 

Babu Santosh Kumar Pal for the Ap- 
pellant. 

Babu Apoorba Charan Mukerji for the 
Respondent. 

The JuDOMBNT OF THU CouBT was as 
follows : — 

Chakbavabti, J. — ^The suit out of 
which this appeal arises was brought by 
the reversionaiy heir of one Gavinda Giii 
on the death of his widow Kausalya in the 
year 1916 for a declaration that the De- 


fendant Ro. 1 had acquired no title by bis 
purchase at the sale in execution of a 
mortgage decree against the widow. 

The facts shortly stated; are these : 
One Gavinda Giri died in the year 1868 
sonless leaving a widow Kausalya; she 
lived with Gavinda’s cousin Tulsaram 
who was her next reversioner, in her hus- 
band's house, but Tulsaram drove her 
away from her home in the year 1891. 
She brought a suit against Khirode, 
grandson of Tulsaram and recovered a 
decree for the share of the land which was 
left by her husband and it appears that ,in 
tliat suit slie was assisted by the present 
Plaintiff and his brothers who were the 
sister’s sons of Gavinda. 

In execution of a decree for mesne pro- 
fits against Khirode she purchased 
Kliirode’s half share in 1896, and was 
since then in ijossession of the entire pro- 
iicrty consisting of 20 bighas 2 cottas and 
Id cliittaks of land. But she was again 
disturbed in her possession by the present 
Plaintiff and Jiis brothers and was dis- 
possessed of 7 bighas out of 10 bighas of 
lauds wliich were left to her after she 
had sold other lauds. Then she brought 
a suit for possession of those 7 bighas 
against the i>resont Plaintiff and his 
brothers in 1908 and obtained a decree for; 
possession on the 8th December of that 
year. 

Kow, it appears that Kausalya mort- 
gaged the lands in suit for Rs. 600 in 
favour of the Defendant No. .1 in the 
benami of one Hamarain on the 26th 
Sraban 1314 B. S. and then a second bmid 
was executed by her in favour of Tara- 
prosad. Defendant No. 1, for Rs. 796 on 
the 13th Magh 1316 B. 8. and out of the 
money so borrowed the money due under 
the first bond was paid. Taraprosad ob- 
tained a mortgage decree on compromise 
against Kausalya in August 1909 and the 



rvoc. XXX. 


soe 


THE CILOOTTA WEEKLY NOTES. 


Tabafbosad Sau V . Madhu Sudan Gibi. 

mortgaged properties were sold in exe- 
cution of the mortgage decree. 

This is the sale which the Plaintiff 
challenges in this suit ae not binding on 
him. 

On the death of Kausalya, Madhu 
Sudan Giri, llie only surviving son of 
Gavinda’s sister, brought this suit as the 
i-eversionary heir of Gavinda Giri for re- 
covery of possession of the lands sold in 
execution of the mortgage decree on the 
allegation that the Defendants Nos. 1 and 
2 had kept him out of possession of 
the lands without any right. 

The Defendant No. 1 contested the 
suit and his main defence was that the 
mortgages in his favour were executed by 
Kausalya for legal necessity ami there* 
tors the sale thereunder binds the Plain- 
tiff, the reversionary heir, and he further 
contended that half share of the pro- 
perties which Kausalya purchased in exe- 
cution of her decree against Khkode was 
her stridMn property to which the re- 
versioner had no claim as it was sold !n 
execution of a decree against Kausalya. 

The Court of first instance found that 
there was legal necessity for a portion of 
the money advanced by the Defend- 
ant No. 1 but decreed the suit holding 
that the Defendant No. 1 was like a mort- 
gagee in possession and as he had ren- 
dered no account of the rente and profits 
he could claim no right to retain posses- 
sion against the Plaintiff. 

On appeal by the Defendant No. 1 the 
Additional District Judge affirmed the 
decree of the Munsif and dismissed the 
appeal although he found that the amount 
for whidi legal necessity was established 
was larger than the amount found by the 
learned Munsif. The Defendant No. 1 

_ a 

has preferred this seooBd appeal against 
the decree of- the Additional District 
Judge. 


Before I deal with the main question 
as to whether the learned Additional Dis- 
trict Judge has properly applied the prin- 
ciple which applies to a case of legal 
necessity for alienation by a Hindu 
widow I sliall refer to some of the salient 
fiicta which have been found by the Court 
below. 

Kausalya inherited about 10 bighas of 
land left by her husband and led a peace- 
ful life lill she was dispossessed by Tulsa- 
ram in the yew 1891. She was then 
plunged in litigation on account of dis- 
possession by her then reversionary heir 
and it was in 1894 that she recovered a 
decree for possession and she was again 
dispossessed by the present Plaintiff at 
about that time. The learned Munsif, to 
quote his own words, found that “Kausalya 
Bewa got jwssessiou of a half share after 
April 1894, and of the remaining half 
shiiic after 1890. 8he was, however, not 
allowed by her husband’s nephew to be 
in peaceful possession of the entire lan d 
for any long time. She w'as dispossessed 
fjom 7 bighas out of the 10 bighas that 
was left to her/* 

In 1908 the present Plaintiff asserted 
m the suit brought by Kausalya against 
him and others that she was in possession 
of only d bighas of land and they were in 
possession of 7 bighas from 1896 down to 
1908. The mortgage bonds in favour of 
the Defendant No. 1 were executed in 
1907 and beginning of 1909. It is dear 
therefore that before the mortgages she 
had in her possession only 3 bighas of land 
even after she had recovered the land 
from Khirode and she had to carry on 
litigation with the Plaintiff for the re- 
covery of the 7 bighas in his hand, and 
she obtained lier decree in 1908. It is 
quite clear therefore that she was kept 
out of possession of her lauds successively 
by her reversioners. The Plaintiff him* 
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'self kept her out of possession for about 
12 years when she executed her first mort- 
gage bond in favour of Defendant No. 1. 
The legal necessities for the sum of 
Bs. 600 covered by the bond of 1907 were 
first Bs. 130 for payment of earlier debts 
due under a mortgage which was satisfied 
by Defendant No. 1 and Bs. 370 taken in 
cash were said to have been spent : — 
First, to meet the expenses of litigations, 
both criminal and civil. Second, medical 
treatment. Third, pilgrimage to Gaya. 
Fourth, payment of arrears of rents. 

The second bond which the Defendant 
No. 1 took was for Bs. 795 out of which 
Bs. 220 were paid in cash and the balance 
went in satisfaction of the previous bond. 
The creditor therefore has to establish the 
legal necessity for Bs. 220 paid in cash. 
Now the learned Additional District 
Judge has found that when the first bond 
was taken Kausalya had been dispossessed 
of the major part of her lands but has 
taken no notice of the helpless condition 
in which the woman found herself on ac- 
count of the conduct of her reversioners, 
the Flaintiff being one of them. The 
learned Additional District Judge has 
found that all the items of legal neces- 
sities except the 4th item did exist but 
has assessed the amount of such neces- 
sities according to his own view as to the 
amounts which ought to have been spent 
for the necessities so found. 

The total expenses for which the estate 
was legally chargeable according to the 
learned Judge amounted to Bs. 350. 

Agreemg with the Munsif that the De- 
fendant No. 1 was in possession of the 
land and had not accounted for the rents 
and profits thereof, be held that the Plain- 
tiff should get a decree for possession and 
dismissed the ajqpeal. 

The points urged in this appeal ore 
ii'fre<fp.«-Tbat Iht Cborti bekm 


in holding that the Defendant No. 1, the 
creditor, was bound to show what the ac- 
tual amount spent by the widow was. 

Secondly . — ^That the Court of Appeal 
below was in error in holding that the 
creditor was entitled to credit not for the 
sum actually spent but which according to 
the decision of the Court ought to have 
been spent by the widow. 

Thirdly . — That the Court below having 
found that legal necessity for the loan 
existed should not have passed an unexm- 
ditional decree for possession without 
directing a refund of the money found to 
have been borrowed for legal necessity. 

We think that the judgment of the 
learned Additional District Judge is 
vitiated by the erroneous principles which 
he has applied in the decision of this case. 

It is now well-settled that a creditor as 
in this case must prove that legal iieces- 
aity did exist or that ho mode proper and 
bond fide enquiries as to the existence of 
sutdi necessity and satisfied himself by all 
reasonable means as to its existence. 

The creditor is not bound to see to the 
application of the money borrowed by a 
widow when the money was lent for legal 
necessity, see Kameswar Pershad v. Run 
Bahadoor (1). On the question of bond 
Me enquiries by the Defendant No. 1 the 
learned Judge says, “ I am not satisfied 
that the Defendant acted bond fide," 
Then the learned Judge gives his reasons 
for this view. He thinks that the crimi- 
nal case could not require Bs. 110 and the 
Nabiraj who treated Kausalya was not k> 
highly qualified as to deserve a fee of 
Bs. 50 although the Eabiraj swore that 'le 
did receive that sum as his fee. The 
enquiries which a creditor can make is as 
to the existence of the necessity and also 
as to the debts she has incurred for a legal 
necessity and the onwnnt she is in need 
0) hS.8I.A,«:(UM)i 
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of for meeting a necessity. It is impos- 
sible for a widow in the ]X)sition of 
Kausalya to satisfy the creditor aa to the 
actual amount she must Iwrrow for ineot- 
ing the future expenses of litigatione to 
which she was driven by the Plaintiff 
himself. In a case like this the Court 
should be satisfied that legal necessity 
existed and that the sum lent was not un- 
reasonably large. I’he transaction sliould 
be shown to be genuine and free from 
doubts of collusion between the creditor 
and the widow for raising larger sum than 
was really needed. The interest of the 
reversioner should no doubt be protected 
but at the same time the widow should 
not be ham])ered by unreasonable restric- 
tions in raising money when legal neces- 
sity exists. 

The learned .Tudge observes that the 
interest was high hut docs not take into 
account the risk which the creditor took 
and the helpless condition in which the 
widow was. When the main necessity 
for the loan was brought iibout by the 
wrongful act of the reversioner himself he 
should not bo heard to comi)lain of the 
high rate of interest more' es])ecially when 
he made no attempt to show that money 
was available to the widow at a lower rate 
of interest than was charged in the bond. 

The existence of the necessities have 
been* established by the creditor and as 
the learned Judge docs not find that the 
consideration money wae not paid, the 
creditor in a case like this has primd facie 
discharged the burden which lay on him. 

After finding that the legal necessities 
alleged by the creditor did exist both 
Courts- enquired not ae to what was the 
money actually needed or was spent by 
the widow but as to wba| she ought to have 
spent. For instance in trying the ques- 
lioii «s bM^^was the amotuit necessarjr 
for thf Utlik’kloii to whidi tiwrlt4]r was 


driven by the Plaintiff, the learned Judge 
takes the amount allowed to her in the 
decree which she eventually got against 
the Plaintiff for possession of the land as 
the sum needed for litigation. Everyone 
acquainted with the costs of litigation In 
tliis country knows that the actual amount 
which a successful litigant gets as costs 
allowed by the Courts is much less than 
the actual amount spent by him 

In cases w'here it is shown that the 
money borrowed was more than the neces- 
sity justified then the Court should find 
whether the creditor knew or could have 
known by means of enquiries then avail- 
able that the money was in excess of the 
necessity, and if the finding is in the 
affirmative then the Court should allow 
the reversioner to recover the property on 
payment of the sum really justified by the 
necessity. If on the other hand the find- 
ing of tile Court is in the negative, the 
transaction should be upheld in its en- 
tirety. In this connection see the cases 
of Deputy Commissioner of Khcri v. 
Khanjan Singh (2), Suigam v. Droupadi 
(3) and Hamdei Kunwar v. Abu Jafar (4). 

In the circumstances of the present 
case the reversioner, the Plaintiff who 
drove the lady to the litigation for which 
the money was borrowed, must show that 
the sum which the lady borrowed for the 
necessity which really existed was in ex- 
cess of the necessity and that there were 
means available to the creditor for m^ing 
an enquiry as to the actual amount needed 
by the lady or that the amount was exces- 
sive to his knowledge. The mere fact 
that the amount borrowed is to some ex- 
tent larger than the sum actually needed 
ought not to vitiate the mortgage. 

IkB. 841. A.78: •. o.-I. L. B. 89 AIK 

8*1 1 110.W.N.474(Ifl07). 

(fl) I. Li-B. 81 M48 i IBS' C1808)i 
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It u impossible to draw a line as to wbat 
extent an excess should be held not to 
vitiate the transaction. In the absence 
of fraud or collusion between the widow 
and the creditor, when the necessity for 
the loan is established, mere excess of the 
amounts lent should not be held to vitiate 
the validity of the transaction. When 
the excess is disproportionately large, 
that itself is evidence of collusion ; then the 
Court should not uphold the transaction. 
In cases where the Court finds that the 
necessity was inadequate for the entire 
loan, the reversioner should be put to 
terms. The decree for possession should 
be subject to payment of the sum jjaid to 
the widow without interest, the usufruct 
of the property being set off against the 
interest. The lower Appellate Court was 
in error in treating the Defendant Ko. 1 
as a mortgagee in possession and in award- 
ing an unconditional decree for possession 
to the Plaintiff. 

The judgment and decree of the lower 
Appellate Court are set aside, the case 
sent back to that Court so that the appeal 
may be re-heard in the light of the above 
observations. The Appellant is entitled 
to the costs of this appeal, the other costs 
will abide the result. 

Cdmino, J.— I agree. 

S. C. M. 
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fOlYIL APPBLLATI JDBnHeTIOII.t 
Appbal pbom Appillatk Daorh 
No. 2177 OF 1922. 

Mrssrp. Gopf' 
bam BinABiBAir, 
Plaintiffs, 

Orattrbjka, a. G. J. Appellants, 
Coming, J. v. 

192.^, Aobnts, East 

7, August. Indian Rt. and 

0. A B. Bt., 
Defendants, 
Respondents. 

Indian Railieayt Ael (IX of 1880), tee. 7g— 
Hill note, Form B, eontignment of goode hg — Non. 
dditerg of eemfiete paelagei—Suit for damage! for 
non-delivery — Onut— Initial onut on Bailway to 
pi-uve Ion — *‘ Lottf meaning of— Suit, proper eon- 
ttiintion of, at to parties - Defendant deterihed at 
“Agmt, Railway adminiitration," if sufficient — 
Appearance by Railway Company to contest suit — 
Misdescription— Amendment. 

Where goods were transmitted by Rail- 
u'cy at a lower charge than the ordinary 
tariff rate upon the consignor signing a 
risk note. Form B, the burden is upon 
the Plaintiff, consignor, of proving that 
the case falls within the exception con- 
tained in the risk note, viz., that the 
goods were lost owing to the wilful neglect 
of its servants, etc. But before the 
Plaintiff is called upon to prove that the 
goods were lost by the wilful neglect of, or 
theft by, the Radway seivants, it must be 
shown that the goods have been lost; and 
unless the fact of the loss is admitted by 
the Plaintiff, the onus is, in the first in- 
stance, on the Railway administration to 
prove that the goods have been lost and 
it will be then for the Plaintiff to show 
that the loss was due to the wilful neglect 
of, or theft by, the Railway servants. 

The loss, as contemplated by sec. 72 
of the Indian Railways Act, is loss of the 
goods by (ho Railway and not loss to the 
etniiignogi 
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The East Indian Bx. Co. v. Joopat 
Singh (1) approved. 

Smith o.' G. W. B. Co. (2) dislin- 
guiahed. 

The svAt having been brought against 
the Defendant, described as “ Agent, East 
Indian Railway,” the Railway Company 
entered appearance, put in written state- 
ment and contested the suit considering 
itself to be the party sued; and though in 
the written statement it pleaded that the 
Plaintiff had no cause of action and no 
right to sue the Defendant, no specific 
ground was taken that the proper party 
had not been sued : 

Held — That it was a case of misdes- 
cription which could be rectified by a for- 
mal amendment. 

The Sabaspub Manukaotubing Com- 
pany V. B. B. AND C. I. BaiijWAy Com- 
pany (7) referred to. 

Bam Das Skin v. Mb. Cecil Stepiikn- 
BON (3), Ndbebn Chundbb Paul v. Cecil 
Stephenson, Agent op tub East Indian 
Railway Company (4), Agent, Bengal 
-Naopub Railway v. Behari Lal Dutt 
(6) and PJast Indian Railway Company 
V. Bam Lakhan Bam (6) distinguished. 

This was an appeal against the decree 
of Baba Manmotha Nath Basu, Subordi- 
nate Judge, Ist Court, Howrah in Zillah 
Hooghly, dated the 9th of June 1922, re- 
versing the decree of Babn Jitendra Nath 
.Sen, Munsif, 3rd Court at Howrah, 
dated the 27th of April 1921. 

The facts of the case will appear from 
the judgment. 

Messrs. Manmatha Nath Ray and 

(1) S8 0. W. N. loot 0934). 

(3) [1038] 1 App. Caa. 178. 

<81 10 W. B. 866 08681. 

^ (4) 15 W. B. 684 fl871). 

(OK W. N. 614 0988). 

'mifkkn . « PtA. 880111(1084] «4k.(r(iM8). 

m t. L, B, 47 Bam. 788 (UMh 
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Sanat Kumar Chatterjee tor the Appel* 
lants. 

Mr. Probhas Ch. Mitra and Babu 
Ambicapada Choudhury for the Bespon* 
dents. 

The Judgment of the Coubt was as 
follows : — 

This appeal arises out of a suit to re- 
cover Bs. 709-10 as compensation for 
goods consigned by the Plaintiffs’ agent 
for carriage by Railway which were not 
delivered to the Plaintiffs. 

It appears that 13 tins of ghee and one 
tin of mustard oil, in seven packages, 
were consigned by the Plaintiffs’ agent at 
Shahgunj, a station on the Oudh and 
Bohilkhund Railway, to the Plaintiffs at 
Howrah. Only one package (containing 
one tin of ghee and one tin of mustard 
oil) arrived at Howrah and the Plaintiff 
was asked to take delivery thereof on 
giving a full acquittance receipt which ..e 
refused to do. The other six complete 
jiackages did not arrive at Howrah at all 
and were not delivered to the Plaintiff. 
The Plaintiff thereupon served a notice 
under sec. 77 of the Indian Railways Act 
upon the Defendants and brought the suit 
for compensation. 

The Court of first instance allowed the 
claim in part. The Court of Appeal 
below dismissed the claim altogether. 
The Plaintiff has appealed to this Court. 

Under sec. 72 of the Railways Act the 
responsibility of a Railway administra- 
tion for the loss, destruction or deteriora- 
tion of goods delivered to the administra- 
tion to be carried,-by Railway subject to 
the other provisions of the Act is that of 
a bailee under secs. 161, 162 and 161 of 
the Indian Contract Act, 1872, but that 
responsibility may be limited by an agree- 
ment in writing signed by or on behalf 
of the Bender of the gooda in • tom eg* 
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proved by the Governor-General in 
Council. The goods in the present case 
were sent under the risk note, Form B. 
which is approved by the Governor-Gene- 
ral in Ooimcil. The risk note. Form B, 
states that the consignor, in consideration 
of a lower charge than the ordinary tariff 
rate chargeable for the consignment, 
agrees to hold the “ Bail way administra- 
tion and all other Bailway administrations 
working in connexion therewith, etc., 
harmless and free from all responsibility 
for any loss, destruction or deterioration 
of, or damage to, the said consignment 
from any cause whatever except for the 
loss of or damage to the said consignment 
or of one or more complete packages form- 
ing part of a consignment due either to 
the wilful neglect of the Bailway adminis- 
tration, to theft by, or to the wilful neg- 
lect of its servants, transport agents or 
carriers employed by them before, during 
and after transit over tbo said Builway 
or other Bailway lines tvorking in con- 
nexion therewith, or by any other trans- 
port agency or agencies employed by 
them respectively, for the carriage of the 
whole or any part of the said consign- 
ment ; provided the term wilful neglect be 
not held to include fire, robbery from a 
running train or any other unforeseen 
event or accident.” 

As stated above, six complete packages 
were not delivered at all, and the seventh 
package was tendered but the Plaintiff 
was asked to give a full acquittance re- 
ceipt. The defence pleaded non-liability 
under the risk note. Form B. The Court 
of Appeal below held that the burden of 
proving that the case falls within the ex- 
ceptkm contained in the risk note, viz., 
that the goods were lost owing to the wil- 
ful neglect of the Bailway administration 
or to theft by or wilful -neglect of its ser- 
Vfuits, etc., is upcm the Plaintiff. That 


having regard to the authorities must be 
held to be so. But before the Plaintiff 
is called upon to prove that the goods were 
lost by wilful neglect or by theft, it must 
be shown that the goods have been lost. 
Unless that initial fact is proved, viz., 
that the goods have been loet, we do not 
see how the Plaintiff can be required to 
prove how the loss occurred. 

The goods were made over to the Bail- 
way for carriage and they have not been 
delivered to the consignee. How is the 
consignor or the consignee to know whe- 
ther they have been lost? We think that 
it is for the Bailway administration to 
prove in the first instance that the goods 
have been lost, and it will be then for the 
Plaintiff to show that the loss was due to 
the wifful neglect of or theft by Bailway 
servants. That also must in almost 
every case be impossible for the Plaintiff 
to prove, but that is what he undertakes 
to do under the risk note, at any rate the 
decided cases hold that it is for him to 
prove it. 

In the recent case of The East Indian 
ItcMway Company v. Jogpat Singh (1), 
Page, J., considered the question exhaus- 
tively and came to the conclusion that ex- 
cept in cases where the Plaintiff admits 
that the goods have been lost, a Bailway 
Company is not entitled to rely upon the 
provisions of the risk note which pro tanto 
exempt it from liability unless and until 
evidence has been adduced which satis- 
fies the Court that a loss has occurred. 

It is contended that that was a case of 
non-delivery as regards which no issue 
was raised in the present case. But the 
present case was also one of non-delivery. 
It is true, the learned Subordinate Judge 
refers to the suit as being one for recovery 
of goods lost in transit. Evidently he 
misunderstood the Plaintiff’s case for 
( 1 ) as 0. w. V. 1001 (iea 4 ). 
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which the Plaintiff was not responsible. 
The Plaintiff’s case (as appears from the 
plaint and even from the statement of the 
case in the judgment of the trial Court) 
was that the goods were not delivered to 
him. The third issue, viz., “ Are the 
Plaintiffs entitled to the amount of 
damages claimed or any portion thereof ’ 
was wide enough, and must be taken to 
have been framed with reference to the 
Plaintiff’s case as stated in the plaint 
which was one for non-delivery. Then 
it is said that in the notice under sec. 77 
the plaintiff admitted the loss of the 
goods. But we do not find any such ad- 
missions. The notice was merely in 
terms of the section which provides for 
compensation for “ the loss, destruction 
or deterioration of animals or goods.” 

We do not think therefore th<B there 
was any admission on the part of the 
Plaintiffs that the goods were lost by the 
Bailway. 

It is contended, however, that ” loss ” 
means loss to the consignor and not loss 
of the goods by the Railway. In other 
words, “ non-delivery ” of goods is 
” loss ” of goods to the party. But if so, 
there would have been no necessity for 
the words ” loss, destruction or deteriora- 
tion ” in the risk note, Porm B. A non- 
delivery may be due to loss of the goods, 
but may be due to other causes, and it is 
posstible to conceive of cases where goods 
have not been lost but not delivered. Por 
instance one tin of ghee may be mixed 
up with thousand others in the Railway 
godown, and no proper search hae been 
made for finding it out. It is unnecessary 
to consider whether a temporary loss is 
a Ices withip the meaning of the section, 
because in the presezft case there, is not 
jpnly no ^4*snce that the goods have been 
lost or m^lwf^came of them, hut there is 
no suggestion of any temporary loss of 
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the goods in the manner referred to 
above. 

It is contended that the judgment of 
Page, J., is opposed to that of Smith v. 
G. W. R. Co. (2). But in that case’ the 
loss of the goods was admitted by the 
Plaintiff although the Railway Company 
did not offer any explanation as to how 
the goods were lost, and it was held that 
the refusal of the Defendants to account 
for the loss of the goods was not evidence 
which justified the Court in inferring 
that the loss arose from the wilful mis- 
conduct of the Defendants’ servants. 

In the case of The E, I. RaUtoay Com- 
pa»y V. Jogpat Singh (1), Page, J., has 
referred to a number of decisions as sup- 
porting his view as to the meaning of the 
expression “loss” and has considered 
the cases in which a contrary view was 
taken. We entirely agree with the learn- 
ed Judge with regard to the meaning of 
the expression “ loss.” 

It is contended on behalf of the 
Respondent that the suit is not 
brought against proper parties, the 
Defendants being described as “ Agent, 
East Indian Railway ” and ’’ Agent, 
Oudh and Rohilkhund Railway.” Re- 
ference is made to the cases of Bam Das 
Sein V. Mr. Cecil Stephenson (3), Ntibeen 
Chunder Paul v. Cecil Stephenson, Agent 
of the East Indian Railway Company (4), 
Agent, Bengal Nagpur Railway v. Behari 
Lai Dutt (5) and East Indian Railway 
Company v. Ram Ldkhan Bam (6). 

In the first case the Defendants were 
“Mr. Cecil Stephenson, Deputy Agent of 
the East Indian Railway Company and 
Mr. V/. B. Latimar, District Engineer of 
28 n w N. 1001 (insev 

(2) [1922] 1 A.pp. Caa. 178. 

(8) 10 W. B. 866 (1808). 

(4) 16 W. B. 634 aSfl}' 

(61 29 0. W.N. 614 (1026). 

(6) I. L. B. 8 ru. 280| [10241 M. 0 (Mm. 
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Rajmehsl and Birbhum.” Obviously 
there was no cause of action against Mr. 
Cecil Stephenson, Deputy Agent, and Mr. 
Xiatimar, District Engineer, and they 
could not represent the Railway Company., 
In the second also the suit was against 
Mr. Cecil Stephenson, Agent of the Rail- 
way Company. In the third, the Defen- 
dant was described as Agent, Bengal Nag- 
pur Railway, and it was held that the 
plaint could not be allowed to be amended 
as it was not a case of misdescription, but 
the substitution of one party for another 
who had been wrongly sued and the suit 
would have been bai'red by limitation at 
the date of the amendment. In the 
fourth where a suit was instituted against 
“ The Agent, East Indian Railway ” it 
was held that the Plaintiff was not en- 
titled after the period of limitation, for 
the suit had expired to amend the plaint 
by substituting the Railway Company for 
the Defendant originally sued. 

On the other hand in the case of The 
Saraspur Manufacturing Company v. B, 
B. and C. I. Ru&teay Company (7), where 
the Defendant was described as the Agent 
of the Railway Company and the Defen- 
dant Company appeared and filed a 
written statement raising various pleas in 
defence the Court held that it was a case 
of misdescription and allowed amend- 
ment. It is to be noted that in the case 
of Agent, Bengal Nagpur Railway v. Be- 
hari Lai Dutt (6), Su^wardy, J., observ. 
ed that on the facts of the above case he 
might hold the same opinion. 

In the present case it is true the East 
Indian Railway in the written statement 
pleaded that the Plaintiff hod no cause of 
action nor any right to sue the Defendant, 
but no specific objection was taken by the 
Defendant, on the ground that the pro- 
fs) WO.W.N. 614(1986). 

(7) I. L. R. 47 Bom. 766 (IMS). 


per party had not been sued, and the 
Railway Company entered appearance, 
put in written statement and fought out 
the case. The question of the proper 
party not being sued is not even referred 
to in the judgment of the trial Court. 
The Oudh and Rohilkhund Railway 
pleaded that it l)eing a Railway owned and 
worked by the Government, the Secretary 
of State should have been sued. But the 
Oudh and Rohilkhund Railway did not 
prefer any appeal against the decree of 
the trial Court, and it was only the East 
Indian Railway which appealed and it 
cannot be said that the defence of the two 
Railways on this )X)int was the same. 
There is no question of prejudice to the 
Company, as it knew well the claim made 
against it and considered itself the party 
sued. The present case is stronger than 
the Bombay case, as in the present no 
specific objection was taken in the trial 
Court on the ground that the East Indian 
Railway had not been sued. We think 
that it ie a case of misdescription which 
can be rectified by a formal amendment 
as the case has been fought out on the 
merits by the Railway Companies. By 
the amendment no new Defendant would 
be added or substituted so as to attract the 
provisions of sec. of the Dimitatiou 
Act. The Appellant has put in a petition 
for amendment and we allow the amend- 
ment. 

The result is that the decree of the 
lower Appellate Court is set aside and that 
of the Clour t of first instance restored. 
Each party will bear his own costs of this 
Court and of the lower Appellate Court. 

N. G. 
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.CIVIL BBUSlO:iAL JUBISDICTIOR ] 
Bulk No. 801 of 1925. 

I S .CHINOBA LaL MiTTBB, 
Deftndant No. 2, 
Petitioner, 

«. 

'Pakcbanoh Mittbr and 
ors., Plaintiffs, and 
ors.. Defendants, 
Opposite Party. 

Civil Proeedwv Code (Aet V of 1908), tee, 94> 
Or. 89, r. 1 Temporary injwuttum restraining 
fendants from interfering with Plaintiff pouettion, 
if may he granted, on the ground of ajtprehended 
interference with ceUeetion of rent and breach of 

peace Jmisdietion. 

Where it was alleged in the plaint that 
one of the three Plaintiffs was in posses- 
sion and in the prayers for relief, the 
Plaintiffs asked for declaration of title ami 
consequential reliefs and also for an in- 
junction to restrain the Defendants front 
interfering with the possession of Plain- 
tiff No. 1 tiU the dedision of the suit, and 
an application by the Plaintiffs for a tem- 
porary injunction to restrain the Defend- 
ants from interfering with the Plaintiff 
No. I's possession, upon the allegation 
that unless the injunction was granted 
there would be interference with Plain- 
tiffs' collection of rents and there might 
be an apprehension of a breach of the 
peace, was granted by the trial Court: 

PTaI/I — That whatever other remedies 
the Plaintiffs might have in the matter, 
there was no case for the issue of a tem- 
porary injunction either under Or. 39 or 
under sec. 9i of the Civil Procedure Code 
and the order was passed without jurisdic- 
tion. 

This was au application under sec. Ho 
o£ the Code of Civil Procedure, 1908, in 
the matter of idis. Appeal No. 76 of 1926, 
of the Court of the let Additional District 
Judge of ^b^i^erganas, (Alipur) and in 
Title Suit No. 16 of 1926 of the Subordi- 


nate Judge, 2nd Coui^, 24-Fergana8, 
(Alipur). 

The facts of the case material for the 
report will appear from the judgment. 

Dr. Bijan Kumar Mukerji for the Peti- 
.tioner. 

Babus Bupendra Coomer Mitter, Mn- 
tyunjoy Chattopadhya and Panna Lai 
Dutt for the Opposite Party. 

The Judgment ov the Coubt was as 
follows : — 

Mdkebji, J. — It is unnecessary to eet 
out the facts connected with the litigation 
out of which this application arises as 
they have been set out in detail in the 
judgments of the two lower (Jourts. The 
application arises out of an order iseiiing 
a temporary injunction restraining the 
Defendants, one of whom the Defendairt 
No. 2 is the Petitioner before us, from in- 
terfering with the possession of the Plain- 
tiffs. The sole question before us now is 
whether the Courts below had jurisdiction 
to pass the order of temporary injunction 
complained of in this case. The order has 
been made in connection with a suit 
which is now pending in the second Court 
of the Subordinate Judge of the Twenty- 
four Perganas. The prayers in the 
plaint in that suit are substantially as fol- 
lows : (a) That the right of the Plaintiffs 
who are three in number, aa shebaits of 
certain deities may be declared; (b) that 
it may be declared that the three Plain- 
tiffs are entitled to the management of the 
debutter properties for a period of three 
years commencing from the Ist Magh 
1831, B. S., each of the Plaintiffs being 
entitled to such management for a period 
of one year; (c) that the Defendants be 
restrained fix>m interfering with the pos- 
session of the Plaintiff No. 1 till the deci- 
sion of the suit ; the {Hnyens (d), (e) and 
(/), that if necessary a scheme may. be 
framed, need not be referred to' as they 


Walmslev, J. 
Muecbji, J. 
1926, 
22, July 
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relate to certain consequential reliefs. It 
is clear, therefore, that the suit is not fo» 
recovery of possession against the Defen- 
dants. In cl. (c) to which I have already 
referred, the Plaintiffs pray for an injunc- 
tion restraining the Defendants from in- 
terfering with their possession only till 
the decision of the suit. There is, there- 
fore, no prayer for any injunction which 
may lust after the disposal of the suit. 
The question is whether, upon prayers 
such as these, a temporary injunction 
may be issued by the (.'oiirt in connection 
with the suit. In order to determine this 
question, we have to refer to the applica- 
tion upon which this injunction has been 
granted. The application filed by the 
Plaintiffs supported by the affidavit of the 
Plaintiff No. 1 states, first of all, the facts 
relating to the suit that is now pending. 
In para. 2 of the application, it is dis- 
tinctly stated that the Plaintiff No. 1 is 
now in possession of the properties which 
form the subject-matter of the suit, 
having been put in |)os8esaion thereof by 
the last manager Kanailal Mitter. In 
para. 3, it is stated that, if the Defend- 
ants be not restrained from interfering 
with the possession of the Plaintiff No. 1, 
there will be a serious dislocation of busi- 
ness, the properties will be wasted, the 
shebu and pujc of the deities will suffer as 
there will be no realization from the 
debutter properties and there will be 
breaches of the peace. Upon these alle- 
gations, it is difficult to say how a case 
justifying an injunction either under the 
provisions of Or. 39 or sec. 94 of the Code 
of Civil Procedure has been made out. 
Indeed, the learned vakil appearing on 
behalf of the Opposite Party does not pro- 
fess to contend that the case comes with- 
in the purview of Or. 39, C. P. C., but 
be erg^s that the injunction granted 
■bonU Bbt be diiturbad Inamtieb m ii 


was really issued in accordance with the 
terms of sec. 94, C. P. C., to prevent the 
ends of justice from being defeated. The 
allegations taken at their highest amount 
to this that, if an injunction is not grant- 
ed, there will be interference in the Plain, 
tiffs’ collection of rents, that there may 
be apprehension of a breach of the peace 
and that there may be disturbances of 
the Plaintiff No. I's peaceful possession 
of the properties to which he has been put 
in possession. These allegations even if 
established would not, having regard to 
the nature of the suit and the reliefs 
prayed for, bring the case within the 
scope of sec. 94, C. P. C., and it cannot 
be said that, even if these allegations be 
true, the refusal to grant a temporary in- 
junction would defeat the ends of justice. 
Whatever other remedies he may have in 
the matter, injunction in the present suit 
is not his remedy. In this view of the 
matter, I am of opinion that the order 
that has been passed restraining the De- 
fendants from interfering with the Plain- 
tiffs’ possession till the decision of the suit 
has been passed without jurisdiction. I 
would, therefore, make the rule absolute 
and set aside the order passed by the 
Court below with costs to the Petitioners, 
the hearing-fee being assessed at two gold 
mohurs. 

WalmsiiKy, J.— I agree. 

N. G. 

[CHIMINAI. REVlSIONAL JDHiSDlCTION.] 
Rbv. No. 769 or 1924. 
Newbould, j. ’ 

Mi'kbbji, j. B. W. Yaluant, 

1924, Petitioner, 

Heard, ll and v. 

18, November. Mbs. Eleazab, 

Judgment, Opposite Party. 

24, November. , 

Indiau Oede (AM XUJ ef U60Ji m Ml 



2l« 


THE CALCUTTA WEEKLY NOTES. 


tVob. XKX. 


R. W. Valliant r. Mbs. Elbazar. 

—Kidnapping —MemmU nmmrg to eomtituto the 
ofenee. ^ 

In order to nupport <i conviction for 
kidnapping from lawful guardianship the 
following are the points requiring proof — 
(1) That the person kidnapped was then a 
minor under sixteen years of age if a 
female. (2) That such person was in the 
keeping of a lawful guardian. (3) That the 
accused took or enticed such person out 
of such keeping. (4) That he did so with- 
out the consent of the lawful guardian. 

The mere fact that the minor leaves 
the protection of her guardian does not 
put her out of the guardian's keeping. 
But if the minor abandons her guardian 
with no intention of returning she can- 
not be held to continue in the guardian s 
keeping ; 

Held, on a consideration of the circum- 
stances of the case — That the offence of 
kidnapping was not made out. 

This wa«s a Rule granted on the 2nd 
September 1924 against an order of the 
3rd Presidency Magistrate of Calcutta 
(A. Z. Ivhan, Esq.), dated the 6th August 
1924, convicting the Petitioner under sec. 
363, I. P. C., and eentencing him to pay 
a fine of Rs. 200 with detention in Court 
till its rising. 

The facts of the case will appear from 
the judgment. 

M-essrs. Langford James and Camel 
and Babu Satindra Nath Mukherjee for 
the Petitioner. 

Mr. Khundkar for the Crown. 

The JUDOMENT OF THE COURT was as 
follows : — 

The Petitioner B. W. Valliant has been 
convicted by the drd Presidency Magis- 
trate-, .Calcutta, of an> offence punishable 
under Ii P* Cm and oenteneed 

to lii 4otiw#^ iboiMiil^ d $hf Court 


and to pay a fine of Bs. 200 or undergo 
three months’ rigorous imprisonment in 
default of payment. He has obtained a 
Rule calling on the Chief Presidency 
liragistratc to show cause why the convic- 
tion and sentence passed on him should 
not be set aside on the two following 
grounds : — 

“ For that upon the facts found and 
proved in the case, no offence under sec. 
363 hae been made out against the accused 
and the learned Magistrate has erred in 
law in not holding so.” 

“ For that the reasons given by the 
learned Magistrate for convicting the ac- 
cused are unsound and illegal.” 

Tile Petitioner has been convicted of 
having kidnapped Mildred Eleazar aged 
aliout 15 years and 5 months from the 
lawful guardianship of her mother. It 
appears that about two months before 
the date of occurrence, the 24th May last, 
the Petitioner and the girl met and struck 
up a friendship. This friendship ripened 
into affection. The girl’s mother and 
brother disapproved of this. There was 
an episode on the 20th Mav which led to 
the girl being chastised by her mother. 
On the afternoon of the 24th May there 
was a quarrel between the girl and her 
brother. They kicked each other and the 
girl left her home and went to the house 
of a friend Mrs. Victor. From there she 
wrote a letter to her mother in which she 
said she was not coming back. At Mrs. 
Victor’s she was met by the Petitioner 
and the two went to the house of Miss 
Christian, a sister of Mrs. Victor. The 
girl wanted to stay the night there but 
Miss Christian’s brother did not consent 
to this. The Petitioner who had left the 
girl in order to fulfil an engagement as a 
musician at the Saturday Club returned 
to tho Vietor’a at about 8 v,u., o&d toi^ 
bw to lili Bioihff '• hotno iti 
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where she remained for four days. In the 
meantime the police had been, informed 
of the disappearance of the girl. The 
Petitioner when questioned about the girl 
denied knowledge of her whereabouts but 
after he was arrested he wrote to his 
father and the girl was produced and 
made over to her mother. 

In order to support a conviction for 
kidnapping from lawful guardianship the 
following are the points requiring proof. 

(1) That the person kidnapped was 
then a minor under IG years of age if a 
female. 

(2) That such person was in the keep- 
ing of a lawful guardian. 

(3) That the accused took or enticed 
such person out of such keeping. 

(4) That her did so without the consent 
-of the lawful guardian. 

In the present case it has been estab- 
lished that the girl Mildred Eleazar w is 
under 16 years of age and that she was 
ip the keeping of her mother who was her 
lawful guardian prior to her leaving her 
home on the 24th May. The question w'e 
have to decide is whether it has been 
proved in this case that the Petitioner 
took or enticed the girl out of the keeping 
of her mother. Several cases decided by 
English and Indian Courts were cited 
before os including those to which refer- 
ence has been made in the judgment of 
the lower Court. In these cases the fol- 
lowing important principles have been 
laid down. The mere fact that the minor 
leaves the protection of her guardian does 
not put her out of the guardian’s keeping. 
But if the minor abandons her guardian 
with no intention of returning she can- 
not be held to continue in the guardian’s 
keeping. Which principle should be ap- 
plied to a particular case depends on the 
facts of that'case. .We are in some difS- 
culty in tbe present case as the learned 


Magistrate has not stated clearly the facts 
found by him on which he basesthis con- 
viction of the Petitioner. The guilt or 
innocence of the Petitioner depends on 
whether when the girl left her home she 
did so of her own accord and had defi- 
nitely decided not to return or whether 
her conduct was a mere petulant outburst 
in consequence of a quarrel with her 
brother. Tiie girl’s evidence gives us no 
assistance. She has told two totally differ- 
ent stories to the police and to the Magis- 
trate and her attempt to explain away 
her former statements is too absurd to 
need discussion. Her motlier is not a 
witness on whom we can place implicit 
reliance. A most important piece of evi- 
dence on the question of the state of the 
girl’s mind when she left home would bt, 
the contents of the letter which she wrote 
to her mother from Mrs. Victor’s house. 
This letter has been withheld by the pro- 
secution and all w'e know of its contents 
is that she wrote that she was not coming 
back. Purther the Victors who could 
have given important evidence on this 
point have not been produced. The Peti- 
tioner acted foolishly in denying know- 
ledge of the girl’s whereabouts when 
questioned by the police. But the expla- 
nation he has given in his written state- 
ment, that he thought she would be ill- 
treated if sent back to her mother does 
not appear to ns unreasonable. On a full 
consideration of the oral and documentary 
evidence in the case we hold that the 
prosecution has failed to prove that the 
Petitioner has committed an offence 
punishable under sec. 363, I. P. C. 

We accordingly make this rule absolute. 
We set aside the conviction and sentence 
of the Petitioner and acquit him of the 
charge on which he was tried. The fine, 
if. paid, will be refunded. 

S. C. M. 

S8 
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PBIVT COONOIL. 

[Appeal fbox the Chief Coo&t of 
Lower Burma.] 

Lord Atein£o;!i. 

Lord Shaw. Mauno Bta and anr., 

Lord Darling. Appellanta, 

192.% •• 

Heard, 8, 11, 22 Madho*Kfi Nto and 
and 25, May ors., Beapondents. 
dndgmcnt, 30, June.] 

Watwcoum-RigKtt of riparian oumen-Arti- 
fieial and natural vmlereowta, if differ— ^mming 
up of channel— Resulting loss to neighbouring owner 
—jAabilitg-Ji’nglish law, applied. 

The widrniiui a little, and deepening a 
little, posnibly triinniint/ the banks a little, 
of an existing ancient fresh-water natural 
watercourse does not convert it into a 
canal. 

In the case of a natural waiercourse, the 
riparian owners are each entitled to the 
unimpeded flow of the water in its natural 
course and to its reasonable enjoyment as 
it passes through his land, as a natural in- 
cident of the ownership of his land. In the 
ease of an artificial watercourse, any right 
of the owner to the flow of the water must 
rest on prescription or grant from or con- 
tract with the owner of the land from which 
the- water is artificially brought. There is, 
however, a well-established principle of law 
that a xratercoursc originally artificial 
may have been made in such circumstances 
and hare been used in such a way that an 
owner of land situated on its bank wtUl have 
all the rights over it that a riparian owner 
would have if it had been a natural stream. 

A raised road or bund ran transversely 
across the, depressed ground through which 
flowed an ancient fresh-water channel and 
was properly provided with a gap for the 
flow and g bridge over the^channel. The 
bund thus provided with an eye and a 
bridge to pernM the inflow and outflow of 
water Interfered with by the Defend- 


ant who fUled up the eye and the channel 
course th>ereat and converted an innocuous 
bund into a dam, which dammed back the 
water on to the Plaintiff’s land: 

Held — That the Defendant was respon- 
sible for damage thus caused to the Plain- 
tiff’s property. 

The principles of law as laid down in 
English decisions applied. 

This was an appeal (No. 106 of 1924) 
from a decree, dated the Slst May 1921, of 
the Chief Court of Lower Burma, which 
reversed a decree, dated the 27th Septem- 
ber 1919, of the District Court of I’yapon. 

The litigation was instituted by the 
Appellants who claimed to recover from 
the Itespondeiite damages for losses 
alleged to have been caused by the erec- 
tion of a bund by the Appellants. 

The result of this crectiop was, they 
stated, that their lands were inundated 
by flood water. The District Judge 
found that the bund had been erected by 
the Defendants over a naturally formed 
canal and had thereby shut out the flow 
of water through the canal, and that this 
action by the Defendants iiad caused the 
floods and damage alleged. He accord- 
ingly made a decree awarding damages of 
about Ks. 8,000. 

The Chief Court were of opinion that 
the case set up in the xdeadings had not 
been established and they further held 
that the canal w’as a natural watercourse, 
that the bund was built by (Jovernment, 
and that the Plaintiffs had never acquired 
any right to a free flow of water past 
the point wbei'e the bund was erected. 

Messrs. Hon. 0. Lawrence, K. C. and 
Besley for the Apiwllants. 

Messrs. Harney, K. C. and Leach for 
the Respondents. 

Their Lordships’ Judgment was deli- 
vered by 

Lord Atkinson.— T his is on appeal 
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from a judgment of the Chief Court of 
Ijower Burma (Maimg Kin and Duck- 
worth, ,TJ.), dated Slat I^Iay l‘.)2l, allow- 
ing the appeal of the l{eB}X)U(lentR against 
a decree of the District Court of Pyapon 
(I’o Bye, District Judge), dated 'J7tli Sep- 
tember 1919, by which tJie said District 
Judge ordoiv?d the Beepondents to pay 
the Ap^HjIlants the sum of lie. 8,8*21-48 by 
way of damages and the costs of the suit. 

The Appellants in the second ])aragruph 
of their case allege that the (piestioii 
raised is whether in Burma a lower agri- 
cultural ow'ner is liable to compensate a 
higher agricultural owner for damage to 
crops by inundation caused by the block- 
ing of a canal running through the lands 
of the lower owner hy which the water 
woidd otherwise have been drained from 
the land of tife higher owner. 

In a sense, but only in a limited sense, 
is that statement accurate. Save in the 
second and third of the reasons for their 
ap{)eal it is put forward that the law ap- 
plicable in Lower Burma to the flow of 
and flooding by fresh-water rivers or 
watercourses, whether they be natural or 
artificial, or trespasses on the bed and soil 
of such rivers and streams, is different 
from the law as applied to similar subjects 
in England. A little consideration of the 
two cases cited will show that there is no 
conflict between the two systems of law, 
and it w'as not contended in argument on 
the heai'ing of the appeal that the general 
principles of the laws of England touch- 
ing the matters above-mentioned did not 
apply to Lower Burma. 

The action out of which the appeal has 
arisen was brought by the two Api)ellants 
(who are husband and wife) in the Dis- 
trict Court of Pyapon, Tx)wer Burma, to 
recover damages amounting to Rs. 13,448 
for the wrongful flooding by the acts and 
procurement of the Kespondents of a 


large tract of paddy lands, acres in 

extent, belonging to the Appellants, 
whereby the ])roductivity of these lands 
was, in the season in which the acts were 
done, so reduced that they only yielded 
3,867 baskets of paddy instead of their 
normal yield of about 17,300. The Dis- 
trict Judge decided in favour of the Ap- 
pellants and awarded them Ks. 8,821-18 
damages. The Chief Court on appeal re- 
versed the decree of the Dista’ict Judge, 
and on grounds which appear to the Board 
strange, and are indeed unsound, decided 
in the Resiiondents’ favour. 

Several maps of the locality were given 
in evidence ; the two niost intelligible and 
useful were the first, a map marked Ex. 
A. and the second, dated in the year 
1906-7, described as Ex. 2A. With 
almost perverted ingenuity tlie draftsman 
of these and, indeed, of many other maps, 
has omitted to place upon the face of 
them any indication of tlio points of the 
compass, so that in dealing with them 
one is obliged to use the words left and 
right, and top and bottom of the maps in 
oi*der to endeavour to fix any point or ob- 
ject. A study of these two maps, how- 
ever, enables one to get an idea of the 
terrain, especially as the map of 1906 re- 
presents what was the nature of the tract 
of country with which the case is conver- 
sant before any of the worlds were execut- 
ed, the misuse of which is alleged to have 
caused the flooding, and as the second 
map. Ex. ‘2A, shows what were the 
featm’es of that tract after these works 
had been executed. The map of 1906-7 
purports to be a plan 126 of 8akangyi 
circle, Bogale township. It correspond- 
ed closely with the map Ex. A. 

Many rivuleta or watercourses are de- 
picted upon it. They correspond with 
those depicted upon Ex. A. The main 
.difference between them is that on the 
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latter a prolongation of the watercourse 
from Singu cUiaiing is to he found which is 
absent from i2A of 1906-7. 

The watercourse, styled extravagantly 
the canal, represented on A, and lettered 
A. B. C, -D, 0, H, empty^ into the sea 
creek at A is precisely the same water- 
course as is represented on the map of 
1906-7, coming from Singu Chaung and 
debouching into the same sea creek at the 
same place. No doubt the so-called canal 
is represented as being something broader 
than the coiTes|Kmding stretch of water- 
course on the map of 1906, but tlie fact of 
vital importance is that all the rivulets 
or watL'i'coiirses arc depicted as of the 
same w'idth and kind, and resemble each 
other in all respects. There could be no 
object in depicting on this map a water- 
course as existing wliere none, in fact, 
existed when the map was made. The 
map therefore absolutely refutes the con- 
tention put forward with some hardihood 
on behalf of the Respondents, that before 
the canal was made its site was a mere 
depression in the earth surface through 
which no stream ran; but in wliich, after 
heavy rain, stagnant water for a time 
accumulated. Now what was done in 
1913-14 was, in their Lordships’ view, the 
widening a little, and deepening a little, 
possibly trimming the banks a little, of 
an existing ancient fresh-water natural 
watercourse, not in their view the making 
by excavation and such work of a water- 
course, styled a canal, where none sucli 
theretofore existed. 

The lands of the first Respondent lie U) 
the left-hand side of the map, between 
the lands of the Appellant and the sea 
creek Kyonkan Chaung. On the map Ex. 
A they are numbered 17, 18, 30, 31, 32. 
The other Respondents* are merely culti- 
vators in the village of Kamakalu. The 
lands ijfirfhye Appellants are comprised in 


three kwins lying to the right of the first 
Respondent’s lauds and named respec- 
tively Kasauiig Ngotto (both marked on 
Ex. A), and Sakangyi South and Kasaung 
Ngotto (both marked on map B). They 
are numbered separately 1-14 on map 
marked B. In addition to the refutation 
of the llespondents* suggestion as to there 
never having been formerly a rivulet or 
watercourse where the canal exists now, 
one finds that several witnesses depose to 
there having been a small Yo where the 
bridge was afterwards erected, that a 
jungle log was jilaced across the Yo before 
the bridge was built, which certainly sug- 
gests to their fjordships that this log waa 
designed to fulfil the function of stepping 
stones to enable people to cross the 
stream, possibly dry-shodded and in 
safety. 

In the present case the early history of 
this locus in quo, this large tract of paddy 
land intersected with rivulets of water, 
large or small, is very vague. The evi- 
dence as to w'liat were the rights and obli- 
gations which the inhabitants owed to 
each other in reference to these water- 
courses. the local law os to their regula- 
tion, their enjoyment and protection, is so 
confused and contradictory that it has 
occurred to the Board that it would pos- 
sibly be better to reverse tlie usual order of 
procedure and, before dealing with the evi- 
dence of the witnesses, the facta proved, 
and the rulings of the judges, to demons- 
trate, by reference to four or five well- 
known Englisli cases, what the well-escab- 
lished law is touching the flow of and 
flooding by rivers and watercourses, the 
diminution of their currents or the diver- 
sion of their course, tlie trespass upon their 
beds, the incursion of the sea upon one’s 
land, and the measures the owner may 
take to protect himself, and then by apply- 
ing a coherent and consistent body of prin- 
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ciplefl to the facts proved, endeavour to 
solve in harmony with Kmrlish law tlia 
issues raised, considering any local law 
which may modify the English law. 

The first of these cases is Bickctt v. 
Morris (1). It deals with trespass on thn 
alveus or bed of a fresh-water watercourse. 

The ApiHjllant obtained, in considera- 
tion of £10 paid by him, permission from 
a riparian owner on the river Kilmarnock, 
in Ayrshire, to extend a certain wall then 
standing on the Respondents* }jremises on 
to the alveus of the I'iver as far as was in- 
dicated by a red line drawn on an identi- 
fied ordnance map. The Appellant pio- 
ceeded to build the wjill, but, as the Kes- 
pondents alleged, not in the direction in- 
dicated. The Respondents accordingly 
applied for an interdict against him, and 
brought an action lor a declaration that the 
Appellant had no right to erect buildings 
on the solum of the river beyond the red 
line aforesaid. Lord (^ranworth, in deli- 
vering judgment, dealt at lengtli with tii« 
legal points raised in the discussion. Al 
page 58 of the rcixirt he said : — 

“ By ihc law of Scotland, as by the law of 
England, when the lands of two coiiceiminous 
propiiccors are separated from each other 
by a nimiing sticaiu of water, each pro- 
prietor is prinin facte owner of the soil of 
the alveus or bed oi the river mI we<lium 
filum aqnw- The soil of the alveus is not the 
common property of the two proprietors, but 
the share of each belongs to him in seve- 
ralty, so that if from any cause the course 
of the stream should be permanently diverted, 
the proprietors on ci'dier side of the old 
channel would have a right to use the soil 
of the alveus, each of them, up to what was 
ilie medium filum in the same way as 

they were entitled to 'the adjoining land. 
The appellant contended that as a conse- 
quence of this right every riparian picprietor 
is at liberty at his pleasure erect buildings 
on his share of the alveus so long as other 


proprietor's Cannot ^how that damage is 
thereby occasioned or likely to be occasioned 
to them. I do not think that is a 
true exposition the law/* 

]jord Cranworth then dealt with tlie 
difficulty, almost tlie impossibility, of de- 
termining ill anticipation what damage 
niay result in flood time by the erection of 
buildings on the alveus of a stream, and 
speaking of the riparian proprietors, pm; 
their case succinctly in these words : — 
They arc entitled to say ‘ We have all 
a common interest in the unrestricted flow 
of the water, and wc forbid any iiilcrferoiice 
with it.* This is a plain, intelligible rule, 
easily understood and easily followed, and 
from which 1 think your Lordships ought not 
to allow any departure/' 

Lord Westbnry, at ])age 01 of the Re- 
port, thus expresses liiinself - 

W hen, however, it is said that iircprietors 
of the bank of a running stream are entitled 
to the bed of the stream as their property 
v^qv-e ud mcdtuin fifwtiy it docs not by any 
means follow that tliat property is capable 
of being used in the ordinary way, in which 
so inueli land uncovered with water might 
be used ; but it must be used in such a 
manner as not to affect the interest 6f 
riparian proprietors of the stream. Now 
the interest of a riparian proprietor in the 
strcaju IB not only to the extent of preven- 
ting it being diverted o'!’ diminished, but it 
would extend also to prevent the couj se being 
BO interfered with or affected as to direct 
the current in aiij' different way that might 
possibly be attended with damage at a future 
period to another proprietor.*' 

So much as to intcrfereuce with tlid 
alveus which is stated in the head-note of 
this case to be sacred. 

In Menzies v. Breadalbane (Earl of) (2), 
it was held that a proprietor on the bank 
of a river, having commenced the building 
of a mound, which, according to tlie opi- 
nion and report of an engineer, would, if 
compli^ted, in times of ordinary flood throw 
the waters of the river on to the grounds 
(2; 3 Bligh X. 8. 414 (1829). 


(I) L. H. 1 H. L. 47 08C0). 
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of a proprietor on the opposite bank so as 
to overflow and injure them, should be res- 
trained by perpetual interdict from the 
further erection of any bulwark or other 
work which might liave the effect of divert- 
ing the stream of the river in time of 
floods, i,e,, ordinary flood, from its accus- 
tomed course and throwing the same upon 
the lands of the xAppcllant. J'jord Eldon, 
in delivering the judgment of the House, 
(at page 418) said : — 

** It is unnecessary to trouble ycuir Lord- 
ships with any observations on the law of 
England . . . because it is clear beyond 
a possibility cf doubt tlui/t by the law of 
England such an operation (i.c , as that 
complained of) “ could not be carried on . 

i * 

At p. 419 he then said 
“ But let us sec what is said on this subject 
by the institutional writers on the law of 
Scotland/' 

He then quotes with approval the follow- 
ing passage from Erskine’s Institutes : — 
When a river threatens an altci'ation of 
the present channel by which damage may 
arise to tlie proprietor of the adjacent or 
opposite ground it is lawful for him to 
build a bulwark riyre mnniemloi raum to 
prevent the loss of giound that is threatened 
by that encroachment/' 

Lord Eldon then proceeds : — 

** BO that the proprietor whose lands are 
throateiied to be washed away, may, for the 
purpose of protecting his own property in a 
case of that description, raise a bank for his 
own 8e%':u^ity; but this bulwark must be so 
executed as to prejudice neither the naviga- 
tion nor the grounds on the opposite of the 
river." 

This right of navigation, however, ia 
not a right of property. It is simply a 
right of way which must not be interfered 
with. [Orr Ewing v. Colquhoun (3)1. 

In Nield v. The London and North- 

]y€stern Railway Company (4), the He- 
% 

(3) 2 App. Oas. 630, 840 (18^7). 

(4) L. B. iOJIx. 4 (1874). 


feiulanta owned a canal which was 
threatened with an overflow into it of flood 
water from a neighbouring river, andj 
fearing damages to their premises situated 
on tlie banks of the canal, ])laced across the 
canal some planks rising up liigher than 
the level of the water in the canal j which, 
being obstructed when the flood increased, 
rose till it flooded the Plaintiff's premises. 
Tn an action brought by the Plaintiff to 
recover damages for tliis injury, it was 
lield that the defendants were not liable 
on the ground that they had not brought 
on to tiie J^laintiff's premises the water 
which did the injury, and that there was 
no duty on the owners of a canal analogous 
to that resting on the owners of a natural 
watercoume not to impede the flow of the 
water down it. 

So mucli as regards l iesh-water streams. 
As regards the right of an owner of land 
whoso land is exposed to the inroads of the 
sea, the case of The King v. The Commis- 
skmers of Sewers for Payham (5), many 
times aj)proved of, is a distinct authority. 
In deJivering his judgment that most able 
and learned Judge, Bayley, J., stated the 
rule of law in these words : — 

“ Every land owner exposed to an inroad 
of tho sea has a right to protect hiiuself, and 
is justified in making and erecting such works 
as arc necessary for thait purxmse, and the 
Conmiissioners {Le., the defendants) may 
erect such defences as are necessary for tho 
land entrusted to Uicir superintendence. If, 
indeed, they make unnecessary or improper 
works, not with a view to the protection of 
the level, but with a malevolent intention to 
injure the owner of (>thcr lands, they would 
be amenable to punishment^ b.y criminal in- 
formation or indictment for an abuse of the 
powers vested in them. But if they act 
bona /V/e, doing no more than they honestly 
think necessary for the protection of the 
level (f.c., the land they superintend) their 
acts are justiiiablo, and those who sustain 
damage therefrom must protect then* selves.*’ 
(5) 8 B. A C. 356 (18i»2). 
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The last English case necessary to refer 
to on this subject is tliat of Whaley v. The 
Lancashire and Yorkshire Railway Com- 
pany (6). It is somewhat peculiar in its 
features. The Defendants were proprie- 
tors of a. railway which ran along from east 
to west over a flat country on a low em- 
bankment. A ditch ran along on each side 
of this embankment for the purpose of 
draining the railway. Tlie surrounding 
land sloped from south-east to north-west, 
BO that the land on the north-west side of 
the railway embankment, where the 
damage occiiii’cd, was at a lower level 
than on the south-east side of the embank- 
ment. The Plaintiff wag a fanner occu- 
pying lands on the north-w'est side, the 
lower side of tlie railway, but separated 
from it by other lands belonging to other 
persons. By reason of an unprecedented 
rainfall a quantity of water which accumu- 
lated on the south-eastern side of the em- 
bankment, was dammed up against it, 
and ultimately rose to such a height as to 
expose the embankment to danger. This 
water, it was apparently considered, might 
possibly have percolated through the em- 
bankment, and in no sense did the Com- 
pany, as did the Defendant in Bylands v. 
Fletcher (7), bring the water upon or up 
to the Company’s lands, ])ut when the 
water had risen to such a height that the 
Defendants thought it was necessary for 
the protection of their embankment, they 
caused trenches to be cut in the embank- 
ment, through which the water w^as en- 
abled to escape to the north-w^est side of 
the railway and from thence to flow into 
the adjoining lands and ultimately to the 
Plaintiff’s land, damaging his crops. The 
case was tried before Mr. Justice Day and 
a jury. The jury found that the cutting 
of the trenches through which the water 

(6) 13 Q. B. D. 131 (1884). 

(7) L. K. 8 H. L. 830 (1868). 


flowed was reasonably necessary for tlie 
protection of the Defendants* property, 
that it was not done negligently, and that 
the Plaintiff was injured by the water 
that so came through the trenches to the 
extent of ±'138 beyond what it would have 
been if the trenches had not been cut. On. 
these findings the learned Judge gave 
judgment for the Plaintiff for £130. 
Brett, M.E., deals iu his judgment with 
tlio facts of the case and the principles ap- 
plicable to it. At page 137 he said 

“ But then it is suggested that if a person 
has brought the danger on his land, it makes 
a difference. So it does. If he has not 
broughh the danger there, and without any 
act of Jiis It breaks through his land on to 
his neiglibour’s land, I take it he ia not liable- 
In that case bc>th have suffered from a 
commoji extraordinajy danger, but one has 
suffered before the other ; that is all. , . 

In thi^ case the water endangered the em- 
bankment and, moreover, it would have, gone 
on to the plaintiff's land in any event; but 
then if it had been left alone and allowed 
simply to percolate through the embankment, 
even tliough all of it would have gone on 
the plaintiff s land, ift would have gone with* 
out doing the injury which was done by 
I'cason of its pushing through tho cuttings 
which the defendants made. Tho defendants 
did something for the preservation of their 
own property which transferred the mis- 
fortune from their land to that of tho plain- 
tiff, and therefore it seems to me that they 
are liable.'' 

Lord Justice Lindley, at page 140 of 
the report, says : — 

It appears to me that this case is more 
analogr.iis to the Scotch case of Menzies v.- 
Earluf JliewlaWnnc (2) and Nield v. l.N.WJt, 
Vompauy (4). 

“ It seems to me established by those 
eases that if an extraordinary flood is seen 
to bo coming upon land the owner of such 
land may fence off and protect his land from 
it, and so turn it away without being respon- 

(2) SBIighN. S. 414(1829). 

(4) L. B. 10 Ez. 4 (1874). 
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Bible for the consequences, although his 
neighbours may be injured by it. 

** Bex V. ratjham Commissioners (5) is 
another step in the same direction .... 
Wo must look at the board question, which is 
whether a landowner on whose land therq^ 
is a sudden accumulation of water, brought 
there without any fault or act of his, is at 
liberty actively to let it off on the land of 
his neighbour without making that neighbour 
any compensation for damages, because the 
landowner by doing so has been able to save 
liis own property from injury? I can see no 
authority for that, and it appears to me 
the general rights and duties of landowners 
are decidedly against it." 

Some point waa miido in this case to the 
effect that the stream allcjjed to have l)eeu 
stopped up was at best merely aii artificial 
watercourse and not a natural one. In the 
latter case the successive riparian owners 
have been each entitled to the unimpeded 
flow of the water in its natural course, and 
to its reasonable enjoyment as it piigses 
through his land as a natural incident of 
the ownershii> of his land. In the former 
case, however, any light of the owner to 
the flow of the water must rest on pres- 
cription or grant from or contract with the 
owner of the land from which the water is 
artificially brought. \ llameshur Pershad 
Narain Singh v. Koonji Behari Pattuk (8) 
and Kensit v. Great Eastern Hailway 
Company (9)] . 

There is, Iiowever, a well-established 
jH*inciple of law directly bearing upon this 
case and vitally affecting it, namely, that 
a watercourse originally artificial may have 
been made under such circumstances, and 
have been used in such a way that an 
owner of land situate on its bank will have 
all the rights over it that a riparian owner 
would have if it had been a natural stream. 
ISutclife V. Booth (10), Holker v. Poritt 

ift) 8 B. & 0. 356 (1822T- 

(8) 4 App. Cas. 121 (1878). 

(9) 123, 134 (1884). 

(iO) 32 L. J. Q. B. 186 (1868). 


(11) and Baily c£ Co. v. Clark, Son and 
Morland (12)]. 

It is not necessary in order to apply the 
principles of these decisions to analyse the 
evidence in detail. It wras proved by a 
Public Officer, the Superintendent of Land 
Records, and not contradicted, that this 
so-called canal went right up to the boun- 
dary of the Appellants* land ; while in the 
following five paragraphs of the written 
statement of the Respondents they practi- 
cally admitted the facts founding the 
charge against tliem, though at the same 
time they iiiisreproseTit the conduct and 
action of the Appellants. These yiara- 
graphs run thus : — 

6. The said channel became wider and 
longer through erosion, with the result that 
the salt Avatcr from Kyonkan Chauii|j over- 
flowed on the lands of this defendant and of 
adjoining cultivators -and caused damage 
thereto. 

7. Ill order to prevent such damage in or 
before the year' 1914 the first defendant 
admits there was, a bund eredted across the 
said channel at a point where it flows through 
the land of this defendant and others. Such 
erection was said to be by the permission of 
Maung Thi Ilia, the then Township Officer of 
Bogale. 

8. The said bund gave away in or about the 
year 1016-17, and this defendant with his 
assistants repaired the bund formerly erected 
at the same place wliero the original bund 
was erected without any objection on the 
part of the plaintiffs or any one else. 

9. On the 1st July, 1917, the first plaintiff 
and others illegally trespassed on the first 
defendant’s lands originally acquired and 
lands purchased afterwards and opened the 
said bund, but thq bund was erected again 
as there was no legal order and report to that 
effect was made to Thugyi Maung Sbwe 
£x)on. 

10. On>or about the 25th August, 1917. in 
pursuance ot an order of the Deputy 
Commissioner of Pyapon, the said bund was 

(11) L. B. 8 £x. 107 (1873). 

(12) [1902] 1 Ch. 649, 604, 669, 673. 
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opened, and after suoh date it baa not been 
closed. 

The evidence and findings of the Judges 
upon these statements establish, ae will* 
presently be shown, that the Defendants 
themselves erected the bund referred to 
in the second as well as in the third of 
these para^phs. To effect this work 
they must have gone in upon the alveus 
of the canal, closed up with this bond, the 
eye of the bridge what was the outfall of 
the canal into the sea, and thus have 
offended against the law as laid down in 
the* KngUsh cases. The District Judge 
framed for himself certain issues and aus- 
wered them thus : To the second issue 
he gave the answer that the canal was not 
a Government constructed work, but was 
for a long time before 1906-1907 a natu- 
rally formed channel. The third issue eo 
framed ran, “ Did this canal facilitate the 
fi'ee outflow of rain water from the Plain- 
tiffs’ (Appellants’) paddy lands?” His 
answer ran thus : ” There cannot be any 
doubt that as all the parties admitted the 
canorl takes the water into the Kwin from 
the Kyonkan Creek at flood tide, and 
takes the water out from the Kwin into 
the creek at ebb tide, therefore a certain 
extent of rain water must find its way into 
the Kyonkan Creek ae a natural conse- 
quence.” And, again, ” there cannot be 
any doubt as to the motive of the Defen- 
dants that they erected the bund and 
closed the canid to protect their own fields 
from salt water ; but there cannot also be 
any doubt that the stoppage of the out- 
flow at ebb tide caused the excess water 
to remain in the fields of both the parties.” 
He answers the fifth issue in the follow- 
ing words : the ” weight of evidence is 
clearly in favour of the Plaintiffs,” and I 
would [thus] answer the fifth issue. 

He further finds that Map 2A makes it 
clear that the channel had been- in exist- 


ence before the year 1906-1907, and that 
there was no canal construction by any 
one. He ultimately gave a decree in 
favour of the Appellants for Bs. 8,821-48. 
No case has been made that these 
damages were excessive in amount if the 
legal wrong complained of bad been ac- 
tually committed. There was ample evi- 
dence in the case to sustain the findings of 
the District Judge if he believed the wit- 
nesses who gave it, as apparently he did, 
having seen and heard them. It appears 
to their liordships plain that the access 
of some salt water from the cioek through 
the eye of the bridge into the- canal twice 
in the twenty-four hours in flood tide does 
not resemble in any way those incursions 
of the sea dealt with in 2'he King v. The 
Commissioners of S>swers for Pagham (6), 
and still less did the closing up of the eye 
of the bridge, by this bund, and in seasons 
of heavy rain the ponding up of the fresh 
water in tlie canal, so that lauds higher 
up that stream were flooded resemble 
those necessary precautions which a land- 
owner whose land is at the mercy of these 
incursions of the sea is entitled to take 
to protect his property. If the stopping 
up of the outfall of the canal was justifiable 
by reason of this access of some salt water 
at flood then every fresh water tributary 
to a tidal river could be closed up at its 
mouth to prevent the like consequences. 

Both the cases referred to in the third 
reason for the Appellants’ appeal deal 
with surface water, the rain which falls on 
agricultural land not with watercourses of 
any kind. They are irrelevant therefore 
to the questions in controversy in this 
case, and are not in conflict, it appears to 
their Lordships, with any of the English 
cases cited. * 

The Bespondents appealed, and on the 
appeal the learned Judges of the Chief 

(S) 8 B. a 0. 866 (188^. 
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Ck>Gr( of Appeal eeem to have taken a 
oouTBe as unwise as it was extraordinary. 
The Appellants had undoubtedly in para- 
graph 4 of their plaint stated that the 
Government had in the year 1913 dug this 
canal, shown by letters A, B, G, Di on 
£x. “ A.*' That was no doubt found to 
be untrue, but no evidence whatever was 
given to show that the Government had 
any jurisdiction or authority to do such a 
thing, and what is much more important 
that if they had such authority an action 
could not be brought for any injurious con- 
sequence resulting to individuals from its 
-execution. 

That paragraph of the plaint is followed 
by two others. Nos. 6 and 9. 

B. The said canal thus faoililtated the free 
outflow of the rain water from the plaintiff's 
paddy lands aforesaid into the said Kyonkan 
Chaung and rendered cultivable all the lands 
situate in Kasaung Ngotto West Kwiu and 
Sakangyi South (A) and (B) Kwius, which 
adjoin the said Kauiakalu Kwin. 

e. The plaintiffs have been informed and 
verily believe that during the month of Eason 
or Nayon, 127& B. E , the first defendant’s 
tenants and servants by order of the first 
defendant and tbc defendants Nos. 2 to 8, 
■closed the said canal at the point B shown 
in red ink in the plan Exhibit A. 

The alleged wrong for which the Plain- 
tiffs claim damages was the stopping up 
by a bund of the outfall of the canal, by 
which means the water of the canal, 
having been denied escape at the proper 
^lace, was ponded up, flowed back, and 
flooded their lands. The identity of the 
body or person which or who actually 
formed the canal was a matter wholly 
irrelevant to the matters in issue. It did 
not form even an ingredient in the cause 
of action, Ibid there is not an averment in 
the plaint' to show that tiie P laintiff^ did 
not reljjT upon the canal vbeing an old 
aatonrik^peilerooufse enlsigedr but new or 


artificial. The plaint is entirely oonust- 
ent with their relying upon the one .thing 
or the other, as suit^ them best. 

Yet. strange to say, one of the learned 
Judges in the Chief Court - (Mr. Justice 
Duckworth) considered that this state- 
ment as to the digging of the canal by the 
Government was a matter of such vital im- 
portance, that the judgment of the District 
Judge should be reversed, and his dec^n 
in the Plaintiffs’ favour be overruled be- 
cause this allegation had not been.^ved. 

In justice to Mr. Justice Duckworth, 
the following passages from his judgment 
should be quoted : — 

“ I have only to add a few remarks. It 
appears to me that the plaintiff-respondent 
Maung Bya set up a certain case in his 
pleadings, by which he must either stand or 
fall. It is clear, from his plaint, that his 
case was that, until Government made a 
canal, the lands which belong to him were 
(uiworkable, but that, a&er Government 
made a canal connecting the Fishery crocks 
with the Kyonkan Cliaung, his fields became 
culturable- Further, be cotended that owing 
to the appellant Maung Tet closing this 
canal, at the Kyonkan Chaung end, by a 
bund, ui 1917 ho suffered certain damage 
through his fields becoming inundated.” 

It does not appear to their Dordships 
that this is at all cn accurate or fair con- 
struction of the plaint of the Appellants. 

The learned Judge then’proceede : — 

In fact, treating this channel, as;l r>tiunk 
we must, as a -natural watercourse .[see 
Kav> La v. Mauwj Ke (13), we find that 
appellant (defendant) is a riparian prpprie- 
tor, whereas the respondent (plaint) is 
not. 

“This is tiie only-view'df tiie^eaise^sIMoh 
can be inferred from the-evidenee.” 

This would go to ;Show that- the SMfi. of 
1906 w^ right, and>that what-mus-idoiiein 
1913 was to clean pp flooded laseaB limd 
deepen a natural wsatereourse, and Mi' to 


(Iff) 8L. B.fi.SM6. 
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czoaie A new one, involving! the forfeiture 
of the riparian owners’ rights. 

The last paragraph, the different por- 
tions of which seem scarcely consistent 
witii each other, runs thus : — 

" It is quite unnecessary to consider any 
other points. The respondent set up 
a case, which he faaled to prove, 
and obtained a decree before the 
District Court on a caso which ho had 
not pleaded. Jt , is settled law that 
a plaintiff must not be permitted >to succeed 
on a case which he has. not put forward 
directly or indirectly in his plaint. Further, 
it is apparent that the learned Judge of the 
District Court took a misiuaken view of the 
facts, hie chief error being his overlcokmg 
the fact that respondents’ lands drew no 
advantage whatever irohi this channel until 
it had opened a way through the road bund 
into the Kyongkan Chaung, and that only 
some four years prior to any cause of action 
having arisen. 

“'1 concur with my learned brother in 
allowing the appeal witli costs, and in the 
decree passed by him, including special costs 
to Messrs. Leach and Lentaigne Junior." 

The passage appears to suggest that a 
Defendant who diverts or stops the flow 
of a natural watercourse and thereby 
floods the lands of a riparian owner is not 
to be held responsible in damages for the 
wrong unless he, the Defendant, has 
made a profit by it. In their Lordships’ 
opinion suuh a doctrine is unsound. 

The other learned Judge, Mr. Justice 
Maung Ein, deals with this point some- 
what differently. He says : — 

The finding that the canal was not one 
made by the Government is not contested 
before us. It is, however, contended that 
plaintiff had the right to the undisturbed 
flmr of- water bom hie land through the 
eaaal into the Kyonkaa Chaung on the 
grypu} .that the oanol is a natural water- 

** It is doubtful whether the learned 
District Judge' woe rii^t in giving a decree 
upon a ooie not net up by plaintiff in hu 


plaint. The basis ef the suit as desoribed'in 
the plaint is that the canal was dug by the 
Government for the benefit of the cultivators, 
and that it, in fact, benefited them, because 
it drained the surplus rain water from plain- 
tiff’s land." 

This, as has been abready pointed out| 
is not a true construction of the Appellants’ 
case and contention. 

The learned Judge then proceeds to 
add : — 

** I may add that there is no equity in 
favour of plaintiff. He had not derived 
any b'eneht before the depression became 
sufficiently wide and deep to allow of its 
carrying water coming from the direction of 
his land, and when the bund was built by 
Government, there was no reason for thinks 
ing that that water would flow in the direc-* 
tion of the bund. But the defendants have 
all along enjoyed the benefit of the cxin- 
tence of the bund, because it has prevented 
brackish watqr coming to defendants’ lands 
from the Kyoukan Chaung. 1 do not see any 
justice iu allowing plaintiff’s claim to remove 
the bund for the benefit of bis land, unless 
he has a natural or proscriptive right to 
make it. H have held that be has no natural 
right, and sufficient time has not elapsed 
for a prescriptive right to ripen. 

For the above reasons 1 would allow the 
appeals Nos. 183 and 188 of 1919, with costs ” 

It appears to their Lordships difficult 
to understand what the learned Judge 
meant by the first of these paragraphs. 

Their Ix)rdships are quite unable to 
concur with the learned Judges of the 
Chief Court in the views they have taken 
of the rights and liabilities of the parties 
litigant in this case. They think these 
views are confliicting inter se, unsound 
and misleading. To gather together the 
points fully dealt with above it may be 
said that in their Lordships’ view it is 
clearly established (1) that a raised road 
or bund ran transversely across the de- 
pressed ground through which flowed the 
channel of water, and was properly pro- 
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vided with a'g&p for the flow and a bridge 
over the channel, (2) that the bund thus 
provided with an eye and a bridge to per- 
mit the inflow and outflow of water was 
interfered with by the Bespondent, who 
filled up the eye and channel course 
thereat, and converted an innocuous bund 
into a dam, which dammed back the water 
on to the Appellant’s land, and lhat in 
law (3) the Respondents are responsible 
for the damage thus caused to the Appel- 
lant’s property. They think the judg- 
ment appealed from was erroneous and 
ought to be set aside, that the decision of 
the District Judge was right and should 
be restored, and will humbly advise His 
Majesty accordingly. The Respondents 
must pay the costs of the Appellants in 
the hearing of the Chief Court and of this 
appeal. 

Solicitors : Messrs. Light d Fulton for 
the Appellants. 

Solicitors : Messrs. Henry Hilbery d 
Son for the Respondents. 

G. D. M. 

(CIVIL APPELLATE JUBISOIOTIOE.) 
Appeal vboii Obioinal Civil JuBisnionoN 
No. 110 or 1925. 

SANDBBSO.V, G. J. 

Ranein, j. 

1925, 

Heard, 

11, December. 

Judgment, 

14, December. 

Suit under Chap. XIIIA of the Rviee of the 
Oriymci Side—Uneonditionod leave to defend— 
Praetiee—Deiual of main portion of the Plaintif’e 
otaim—Sede of eeeuritiee, if without Juriedietion. 

Where there is a general denial of the 
main portion of the Plaihtiff^s claim, «n- 
eohiitional leave Ur defend should he given 
and it is practice under Chap. 


XIIIA of the Rules of the Original Side 
(new rules) to make an order for furnish- 
ing security merely because the Judge 
thinks that the Plaintiff has a better 
prospect of success than the DefendanL 

The Court has no jurisdiction under 
Chap. XIIIA to make an order for sale of 
securities. 

.Jacobs v. Booth’s DistHjLERy Co. (8) 
followed. 

SuKHLAL CHUNDBRMULL V. EASTERN 
Bank, JjTd. (1) discussed. 

This was an appeal from an order of 
Mr. Justice Ghose under Chap. XIIIA 
(new rules). The Plaintiff alleged that 
there were various dealings with the De- 
fendant ; that after the adjustment of the 
account a sum of Ks. 20,364 was found due 
to the Plaintiff and the Defendant ad- 
mitted the liability and promised to pay it 
on demand with interest at the rate of 12 
per cent, per annum ; that at the time of the 
adjustment the Plaintiff held certain shares 
and jewelleries of the Defendant as 
security and since adjustment the De- 
fendant had paid Rs. 4,^5-4-0 and that the 
sum of Rs. 17,535-1-6 was now due to the 
Plaintiff with interest, Rs. 5,218-8-9, and 
the Plaintiff prayed for an order for sale 
of the securities. After filing the plaint, 
the Plaintiff took out summons under Or. 
XIIIA for final judgment. The Defend- 
ant totally denied that be ever promised to 
pay interest and stated that the Plaintiff 
had received various sums from and also 
on behalf of the Defendant by way of 
dividends on the shares and asked for an 
account. The matter came before Ghose, 
J., on 7th July 1926, and he was pleased to 
order on the Defendant to give security of- 
Rs. 22,763-10-3 within a fortnight, in 
default the suit to stand decreed for 

(I) I. L. B. CaL 1W (1918). 

(8) 88 L. T. MS (1901). 


Radha Eissbn Gobmka, 
Defendant, Appellant, 
V, 

Thakursidas Ehbmka, 
Plaintiff, Respondent. 
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Bs. 22,763*10-8 with costs of suit on scale 
No. I ; the securities were directed to be 
sold by the Begistrar and the sale pro- 
ceeds to be applied in satisfaction of the 
decree. 

Mr. A . K. Roy placed the judgment < f 
the lower Court. 

Bankin, J. — ^Is there no authority of 
this Court where it has been held that an 
appeal does not lie from a default order 
imposing terms? 

Mr. 8. N. Bannerji . — ^The first point I 
was going to take is that no appeal lies. 
[Cited SukhltU Chundermull v. Eastern 
Bank, Ltd. (1)]. 

Mr. A . K. Bop (with Mr. P. C. Basu) 
argued on behalf of the Defendant that 
this Court has held in Ghotulal Misser 
V. Martoari Commercial Bank, Ltd. 
and Rai Bahadur Hissesswar Lai Halwi- 
siya (*2) that an appeal lies from 
an order made under Chap. XIIIA 
imposing terms inasmuch as a de- 
cree follows forthwith for non-com- 
pliance with the said order. In this case 
there is substantially a denial of the 
Plaintiff’s claim. There is no mention 
of interest in the document relied on by 
the Plaintiff. The claim for interest is 
denied. There is further denial of the 
second adjustment although the Defend- 
ant does not specifically state what sum 
wag due. [Cites Jacobs v. Booth’s 
Distillery Co. (8)]. 

Mr. 8. N. Bannerji (with Mr. 8. R. 
Doss') argued on behalf of the Bespondent 
that Or. 14 of the Buies of the Supreme 
Court are different from the Buies of this 
Court under Chap. XniA and placed the 
Bnles. The learned Judge used his dis- 
cretion and the Court on appeal ought not 

(0 L L. B. 49 ObI. 786 (1816). 

(S) No. 174 of 1884s dated the 8th June 1886. 

UnraDortod. 

86 b T. 968 (1801).. 


to interfere with his discretion. The 
learned Counsel for the Defendant ad- 
mitted at the trial Court that Be. 16,(X)0 
was due as principal. The learned Judge 
was justified in accepting the Plaintiff’s 
stdry when there was that admission as the 
Defendant does not state what amount 
was due. By the order for sale of secur- 
ities the Defendant is not prejudiced as 
the Plaintiff has the right to sell under 
sec. 176 of the Indian Contract Act. 

Mr. Roy in reply stated that the ad- 
mission was made to buy peace in full 
settlement of the Plaintiff’s claim. There 
is the denial of the main portion of the 
Plaintiff’s claim and that there were the 
issues regarding interest and what 
amount was due. 

The JuncMKNT of the Coubt was as 
follows : — 

Bankin, J. — This is an appeal from an 
order made on the 7th of July last by my 
learned brother Mr. Justice C. C. Ghose 
under Chap. XniA of the Buies of the 
Original Side which provide the procedure 
for obtaining summary judgments in 
cases where a debt or liquidated demand 
in money is alleged to be payable by the 
Defendant. 

The plaint set out that there had been 
certain transactions between the purties 
and that on the 6th of April 1922 an ac- 
count was adjusted which showed a sum 
of Bs. 20,304 due by the Defendant to-^ 
the Plaintiff. It was further alleged (hat 
the Defendant acknowledged in writing 
his liability for this amount and it further 
alleged that the Defendant promised to 
pay the same on demand with interest at - 
12 per cent, per armum. The plaint fur- 
ther stated that the Plaintiff held certain 
shares and certain jewellery as security 
for the debt : and, finally it stated that the 
Plaintiff bad received on account o£ the 
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Defendant vanoiis sums of money amount- 
vn{; to Bs. 4,996. Para. 6 of the plaint 
then goes on to state that the account 
between the parties up to March 1923 was 
made up and that the sum found due was 
Bs. 17,636 and that a copy of the account 
was sent to the Defendant who received 
the same with no objection thereto. The 
Plaintiff submits that the same should be 
taken as accounts adjusted. The Plain- 
tiff in the relief which he claims aaks for 
a decree for Bs. 22,763, for an account, if 
necessary, of the transactions, for a decla- 
rati<m of charge on the shares and 
jewellery, and an order for sale and cer- 
tam further reliefs. 

The Plaintiff having taken out a sum- 
nons for summary judgment the Defend- 
ant by his affidavit totally denied that there 
was any promise to pay on demand or to 
pay interest. The document exhibited to 
the plaint contained no mention of 
any promise to pay interest. He stated 
further that he had made various pay- 
ments to the Plaintiff and that the 
Plaintiff had received certain dividends 
upon the shares held by him in de- 
pout, which ought to be directed by the 
Court to be found by an account so as to 
ascertain the amount due. He denied 
having received the account sent to him or 
having in any way agreed to the later ad- 
justment of account set up by the Plain- 
tiff. He goes on to say that if the shares 
and the jewellery arc sold the Plaintiff 
will be found to be entitled to recover no- 
thii^ more, but lie does not say, apart 
from' sole of the shares and the jewellery, 
that thenum due is any given sum or that 
noli^ng.ia.due. With- that exception he 
giv^ denial of the money portion olthe 

Plaintiff ’e.olaini* 

jRkbia a^llaitil^imxepty the Plaintiff sets 
purpooiting to say 
hiw 'Veesived.ibir v^.of 


dividends and payments and purporting 
to verify his original plaint. 

If the matter stood there it is reason- 
ably clear that no judgment should have 
been passed against the Defendant under 
this procedure at all. To begin with, the 
claim for interest was denied and it is en- 
tirely a wrong practice under Chap. XIIIA 
for a learned Judge to order security 
merely because looking at the statements 
on either side he rather thinks that the 
Plaintiff has a better prospect of success 
than the Defendant. There was a specific 
denial with respect to tliis agreement and 
it would be quite impracticable to decide 
that matter under Chap. XIIIA. 

As regards the main question, it is clear 
that the Plaintiff was an accounting party 
and though he gave a version of an adjust- 
ment, he did not profess to be at all sure 
that it amounted to a promise by the De- 
fendant to pay the sum so found because 
he submitted that it amounted to an ad- 
justed account and he asked for an account 
by way of an alternative relief. 

So far, therefore, it seems to me that 
this case is one in which the proper order 
would have simply been an unconditional 
leave to defend ; but it appears that at the 
last stage of the summons the parties ap- 
peared before the learned Judge and the 
learned Counsel for the Defendant is re- 
corded to have said that he consented, to-a 
decree for Bs. 16,000 “ which he contend- 
ed was the principal sum doe." If that 
Bs. 16,000 had been offered- as the puiv 
chase price of peace in settlement of the 
whole matter, it could not have been- taken 
as an admission for any purposes of.ititia- 
sort ; but it cwtainly kxdcs as titoo^-that 
was the Defendant’s statement *<if tire 
amount that he really owed. Theta may 
be some doubt about the minutes, and we 
have enquired to-day as to. what fi^ire the 
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IMeodant admits. We are told that be 
admits at any rate Bs. 18,000. 

It seems to me, therefore, that one may 
.<» this summons give judgment against 
the Defendant for Bs. 18,000 ; but it is to 
be observed that a part of the Plaintiff’s 
relief whioh he seeks by going on with the 
action is an order for sale of the security. 
liTnder the practice of Chap. XIIIA it is 
one thing to give judgment for a given 
sum and it is another thing to say whe- 
ther that judgment should be immediately 
enforceable having regard to other matters 
outstanding between the parties. 

It 'Seems to me that the order of the 
learned Judge (a part of which as regards 
•the sale of these properties is entirely 
without jurisdiction under Chap, XHIA) 
should be altogether set aside and that the 
proper order to make is that the Plaintiff 
on this application should have judgment 
■for Bs. 18,000, but that this judgment is 
not to be executed pending the final deter- 
mination cf the other matters in the suit. 
The Defendant must have leave to defend 
as regards the rest of the claim. 

Samdbbsom ,• C . J. — ^I agree . As regards 
costs, we are of opinion that the Plaintiff 
must pay the Defendant’s costs of the ap- 
-peal, and there will be no costs of the 
Attunmons before my learned brother on 
•the Original Side. 

The Defendant must file his ■written 
•statement by Friday next and there will 
ihe-oross-order for' discovery within a week 
'Of- the ffling.of the written statement. 

-This ease will be put in the special list 

:«f<8UitS. 

’ifeurt. N. C. ‘Bural aai Pyne, Solici- 
>tora for the Appellant. 

)Mr. P. <D, Hmndtaingha, Solicitor for 
Jthe Bee|NH»dmtt. 

•P.D. 


(CIVIL hPPBLLATB (IQBISDiainOIL]'^ 
ApPSAL rBOM ArPBLLATB Dsobbb 
N o. 2087 or 1122. 

PaOSONNA Kuhab Db 
aad ors., Defendants, 
Appellants, 

«. 

Ababda Gbabdba 
Bhattaobabmb and 
ors., PlaiotifEs, 
Respondents. 

Landlord and tMant—SiffAt of lomdtord to re- 
mter on abandonment of holding - Traneler of non- 
transferaUe holding and making over poeeeuion to 
traneferee —Neeeeearg inferenee at to abandonment. 

For a landlord seeking to re-enter it is not 
necessary to prove as a fact that the hold- 
ing Juis been abandoned but it is a direct 
inference, from the fact that the entire, 
holding was sold and possession given to 
the purchaser. 

This was an appeal preferred on the 
lOtJi of August 1922 against the decree 
of Babu Saroda 'Kumar Sen Gupta, Sub- 
ordinate Judge, 2ud Court of Zillah 
Tipperah, dated the 18th of May 1922, 
••eversing the decree of Babu Jiteudra 
Nath Chatterji, Munsif, 7th Court at 
Comilla, dated the Slst of May 1921. 

The facts of the case will appear from 
the judgment. 

Pabu Susil Kumar Bose, for the Ap- 
pellants. 

Babus Gobinda Ch. Dey Boy and 
Upendra Kumar Roy for the Bespondents. 

The Judgment of teb Court wbb as 
follows : — 

Cuming, J. — In the suit out of which 
this appeal has arisen the Plaintiffs sued 
for a declaration of their brahmattar 
right to the disputed land and for recovery 
of khas possession thereof after evicting 
'the Defehdabts. l^e Plaintiffs’ case 


Cuming, J. 
CaAKnAVABTI, J. 
1925, 

Heard, 13 and 
18, May. 
Judgment, 

18, May. 


‘WBs that the pro /ormd Defendants who 
MiM IttKiet them in taiyaU 
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had abandoned it without making 
any provisions for the payment of rent. 
The Plaintiffs had come to know that 
the pro formA Defendants had sold the 
land to the principal Defendants. As 
the pro fortnd Defendants had no right to 
transfer witliout the consent of the land- 
lords the Plaintiffs as landlords claimed 
to re-enter upon the land. 

The defence was that the whole jama 
had not been transferred, that the pro 
formA Defendants were still in posses- 
sion, that they had tendered rent to the 
I’laintiffs from time to time, and further 
that the sale was not an out and out sale 
but made with the condition attached, 
that in case of payment of the price 
within 7 years the property would be re- 
conveyed to the pro formA Defendants 
and further that the sale was made with 
the consent of Plaintiff No. 1. 

The trial Court held that the pro formA 
Defendants had not abandoned the land. 
Hence he dismissed the Plaintiffs’ suit. 

The Plaintiffs appealed to the District 
Court and the learned Subordinate Judge 
decreed the appeal and the Plaintiffs’ 
suit with costs. He held that the pro 
formA Defendants had abandoned the 
land without making any provision for 
the payment of rent,* that the pro formA 
Defendants had no transferable interest 
in the land and that therefore the Plain- 
tiffs -had a right to re-enter. 

The Defendants, the purchasers, have 
appealed to this Court. In appeal two 
points have been argued. Pirst, that the 
pu^ase was made with the consent of 
the landlords, and the lower Appellate 
Court has not considered this point. As 
far as .can be seen this point was not 
argued before the lower Appellate Court. 
The Mai Court in dealing with this point 
-stated ftat. the Plaintiff No. 1 IukI not 

,wt)8 wit^ his 


consent and the trial Court Aeema .to 
think that it was for the Plaint^ No. 1 
to examine himself and to prove that the 
purchase was not made with his consent. 
Qn the contrary it was for the Defendants 
to prove that the purchase was hoAde 
with the consent of the Plaintiffs, and, if 
they desired, to examine the Plaintiff 
No. 1 on this point. It was for them to 
summon him as a witness or to examine 
him on commission. Probably for this 
reason the point was not urged in the 
lower Appellate (’ourt. There is nothing 
in this contention. 

The next point argued was that the 
transaction was really a mortgage by con- 
ditional sale. This point again does not 
seem to have been argued before the 
lower Appellate Court; and probably for 
a very good reason, for the kobata itself 
does not show that it was a mortgage by 
conditional sale, but primA facie it is an 
out and out sale. 

This appeal is really concluded by the 
findings of fact arrived at by the lower 
Appellate Court. The lower Appellate 
Court has found that the . Defend- 
ants have sold the land and have 
made no arrangement for the payment of 
the rent. As the lesumed Judge points 
out if they really desired to pay the rent 
they could have sent the rent by postal 
money order or have made a deposit in 
Court. Clearly they did not make .any 
attempt to pay the rent or any arrange- 
ment for making the payment <ff iwnt. 
He also finds that the principal Defend- 
ants are in possession. It is not neces- 
sary to prove as a fact that .the holding 
has been abandoned but it is a direct infer- 
ence from the fact that the entire hold- 
ing was sold and possession given to the 
purchaser. See the case of Sheikh. Chand 
Pramanik v. Romoni Mohan Boy (h. 
a> 17 0. W. N. U06 (MU). ‘ 
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The Inote pnyvedfare'euffident to justify 
the ilower Appdlate Gouirt-s findiofr that 
the pro formA Defendants have aban- 
doned the lands. Thlt bein^r so, the 
|^(mtiS8 'Olearly have a title to re-enter. 

appeal therefore fails and ie dis- 
missed with costs. 

The eross-objection not being pressed 
is also dismissed. 

Chakravabti, J,— -I agree. 

S. C. M, 


ICITIL APPBLLATB JU«iSD1CT>0N.] 
Appbal rBOM OaieiKAi D»c eb 
No. S77 or 1922. 


Waluslbt, J. 
Ohakbavarti, J. 

1925, 

Heard, 

10, February. 
Judgment, 

2ti, February. 


Sdbendba Nah.\in 
I SiMHA and ors., Defend- 
ants Nos. 1 , 2 and 3, 
Appellants, 

V. 

Baja Bejov Si. von 
DEOOiioui.t, PlaiiitilT, 
llospoiiduut. 


Piitiii tamrt, tuUure o/*-l’uti.idar, if may vm 
land far bridt-making - Injunction, if may iuue, 
at tk$ inttanea of tamindar—Ahtenet of provitioa 
Ml iratftf tMM about briei-making, if can be eon- 
ttrued to prohibit it {{y implieatioH. 


Where on the suit of the zamindar the 
l^er Court granted an injunction restrain- 
ing the putnidar and his lessees from 
making bricks-: 

. Held (on the question whether the rela- 
tion of zamindar and putnidar wae such as 
to debar the former from getting the re- 
lief claimed). — ThtU the ordy matter to be 
considered teas whether the use made of 
the land affects the landlord's security in 
fBe matter of the rent reserved. If the 
lue does not threaten the complete des- 
■tfttotion of the property or if it does not 
threaten such a change ae to endanger the 
sent. :the aamindar has no cause for com- 

ifiUd'diqtheP— ^hat ^t could not be-held 


that because the putni instrument did not 
authorise brick-snaking it forbade it by 
implication. 

Real nature of putni taluks as distin- 
guished from ordinary -leasehold interests 
pointed out. 

This was an appeal against the decree 
of Babu Asutosh Pal, Subordinate Judge 
of Zillah Murshidabad, dated the Slat of 
July 1922. 

The facts of the ease will appea!ir:^om 
the judgment. 

Dr, D. N. Mitter, Sir Provash Chandta 
Mitt-er and Babu Narendra Krishna Bose 
for the Appellants. 

Dr. S. G. Basak and Babu Ramani Mo- 
han Ghatterjee for the Bespondent. 

The JUDQMBMT op THB COURT was as 
follows : — 

W.4iiUsiiEx, J. — This is a' novel ci^. 
The learned Subordinate Judge of Mur- 
cludabad has granted to the zamiudar an 
injunction restraining the putnidar and bis 
lessees, the Defendants, for making brieha 
anywhere in the putni, and also a nominal 
sum by way of damages for the mischief 
caused by the hrick-makiDg that has al- 
ready taken place. 

The Defendants appeal and urge that 
the decision is wrong on three groniuls, 
firstly, because the relation between 
zamiudar and putnidar is such tha t the 
former is not entitled to the relief nluhnaA ; 
secondly, because the document oioaliiig 
the putni contains no stipulation against 
brick-making ; and thirdly, because -the 
practice was begun many years ago, and 
has been continued without objection by 
the zamindar until this suit was insti- 
tuted. 

It appears to me that the Defenebints 
are entitled to succeed im each of -these 
grounds. 

In regard to the first ground, 4lie only 

30 
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matter to be considered is whether the 
use made of the lend affects the landlord s 
security in the matter of the rent reserve 
ed. If the use does not threaten the com- 
plete destruction of the property, or if it 
does not threaten such a chanj^e as to en- 
danger the rent, the zamindar has no 
cause for complaint [see the case of Barada 
Prosad Banerjee v. Bhupendra Nath 
Muherjoe (1)]. In the present instance 
neither of those dangers is present : where 
the bricks are made the surface of the 
land will be changed no doubt, but not 
irremediably and the evidence is that at 
present the area affected is about 1 per 
cent, of the whole. 

An attempt has been made to treat the 
relation between a zamindar and a putni- 
dar as similar to the relation between the 
English owner in fee simple and the lessee 
for a term of years, but the relation is 
really very different, and the comparison 
does not assist us. 

On the second point, the learned Judge 
B pams to think that because the putni in- 
strument does not authorise brick-making 
-it by implication forbids it, and secondly, 
■that a reservation against digging tanks 
without permiflsion mav be construed as 
.a reservation against the excavation in- 
.volved in brick-making. I do not think 
.that either view is correct. There is no 
.reservation against brick-making, and the 
zamindar cannot succeed by showing that 
]thwe is no clause that permits brick- 
making. As for the clause about digging 
tanks, brick-mriring may not be such an 
old practice as tank-digging, but it was 
very well-known in 1863 when the putni 
was created, and if the reservation had 
been intended to cover brick-making it 
. might have done so expressly. 

'v-.Cln the third pcwttthe learned Judge 
IbW'treate^ the evidence in a very strange 
ee od. eM ( 1818 ). 


NQE DBODHOBIA. 

manner. The Defendants were able' to 
show payments on account of brick- 
making as far back as the closing years of 
last century. These payments are enter- 
ed in large books of account which appear 
to wear the marks of being genuine. The 
Judge, however, says nothing at all about 
the rokars containing these entries, and 
he objects to the sumars and cheque muris 
on the ground that they come fimn the 
custody of the putnidar'g vendor and were 
produced late. The first objection con- 
fuses with title deeds documents which 
are valuable for the information they give 
about incidents connected with the putni, 
but do not in themselves form any part 
of the evidence of title. The second ob- 
jection springs from the same confusion 
of thought : the present putnidar had to 
call upon his vendor to produce the 
papers, and it is not shown to us that he 
was negligent in seeking the aid of the 
Court to. compel the production : so he 
cannot be held responsible for the fact 
that the papers were produced late. 
Another remark must be made about the 
Judge’s treatment of the evidence on this 
point : ho says that the onil evidence is at 
variance with the contents of these papers 
and then deals very hardly with the evi- 
dence of Plaintiff’s witness Chandra 
Kanta. The learned Advocate for the 
Bespondent has been unable to show us 
where the oral evidence conflicts with the 
papers, and as for Chandra Kuita it 
would seem as though any suspicion to 
which his contradictions may give rise 
should go against the Plaintiff rather 
than against the DefencUmts. 

My conclusion is that the learned 
Judge’s judgment must be reversed ou 
each of the grounds mentbned, and that 
the appeal must be allowed and the suit 
dismissed with costs in both Courts. 

Ja the view which 1 hays,,tsksii| tbs 
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the tstamrari mokaraii taluks as known 
before the Permanent Settlement. Be;;. 


cross-objection preferred by the Plain- 
tiff-Bespondent must necessarily be dis- 
missed with costs — Shearing-fee, three 
gold mohurs. 

Ghakbavabti, J, — I wish only to add a 
few observations as to the real nature of 
the putni taluks as 1 understand it and 
how they differ Jrom ordinary leasehold 
interest. 

Beg. Vm of 1798, sec. 61 recognised 
the dependent taluks created by the 
zamindars before the Permanent Settle- 
ment and full protection was granted to 
them subject to the payment of the fixed 
rent. A number of these taluks were 
given the option of getting themselves 
separated from the zamindory and directly 
holding under the Government as owners 
of separate estates and the rent payable 
for the zamindary. This emphasises the 
fact that these talukdara, though in one 
sense lessees, were looked upon as the 
absolute owners of the lands subject only 
to payment of the fixed rent. There was 
no restriction on or limitation to their 
rights as lessees. 

It is in this sense it has been said that 
these taluks were really transfers of the 
zamindars’ interests, the consideration 
being payable not in a lump sum but 
by annual payments in the shape of rent. 
The analogv of a leasehold interest as 
defined by the Tralisfer of Property Act 
is out of place here. There are some 
features which are common but the dis- 
tinctive feature cannot be ignored and 
the existing mode of enjoyment of these 
taluks disturbed. 

The Permanent Settlement imposed a 
limitatiou of 10 years’ term to all future 
leases created by the zmnindar but this 
restriotion was removed by Beg. V of 1812 
and grant of permanent taluks came into 
vogue and a number of taluks called 
were created in the image of 


Vni of 1819 called the Putni law was 
created to grant facilities of the zamindai‘8 
to create taluks for punctual realisation 
of'^nt at stated times with a view to help 
them to meet the demand of the sun-eet 
law, as the Bevenue law was popularly 
called. 

These putrU taluks were really .grants 
of the zamindars’ interest without restric- 
tions unless specially mentioned in the 
pottab. Even tnokarari tenure was in 
some respects treated as not a mere 
lease — see Sonet Kowar v. Himmat Baha‘ 
dur (2). 

It appears to me therefore that it is not 
possible to apply all the provisione of the 
Transfer of Property Act by analogy to 
the putni taluks and I have no hesitation 
in saying that a putnidar is competent to 
use or lease out land for the manufacture 
of bricks and this is wholly consistent 
with a putnidar' 8 right. The Transfer of 
Property Act contains a saving clause for 
the putni governed by Beg. VIII of 1819. 

The question now at issue is really gov- 
erned by the case of Abhiram Goswami 
V. Shama Charon Nandi (3). The ques- 
tion ae to whether the putnidar can by 
this mode of user destroy the security of 
the rent payable need not be discussed 
now. It is not even suggested that the 
loss of the land used for manufacture of 
bricks has in the least diminished the 
value of the putni in question. 

The clau.se restricting the digging of 
tanks cannot be enforced and cannot by 
analogy furnish a restrictive covenant 
against brick-making. I agree with my 
learned brother that the suit should be 

(S) Ii. B. 8 I. A. 92 1 r. r. I. L. B. 1 C»l. 

891 (1876). 

(8) L. B. 86 1. A. 148: «. a I. L, B. 86 Cal. 

1608|UO.W.N. 1 (1609). 
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dumissed with costs as also the cross- 
objection. 

S.'C. M. 

[CIVIL BBV1810NAL JUBISDICTIOH I 
Bulb No. 2Jl or 1925. 

' SatkA NBR&MJUM SbAW 
Gbvavbb, J. and anr., I’etitioners, 

B. B. Guosb, J. ff. 

1925, Tub Kabmani Inous- 

19, June. THiAL Bank, Ltd., 

J Opposite Party. 

Caleutta Rmt Act (HI, B, C., oj 19S0), tee, IS - 
TeHOHt whou learn hat been wdiMy terminated, if 
may apply for ttandanUiation of rent—Deeree Jor 
tjeetnunt patted on a tubteqwent dale - PotUion, of 
tmaat dvaring interval that of tretpattert—Uigk 
Oourft power of revition. 

Where the landlord served a notice on 
the tenant on 1 6th August 1923 terminat- 
ing the lease on the ground of breach of 
covenants in the lease, and his suit for 
ejectment on the ground was decreed on 
24th April 1925 : 

Held — That an application for stan- 
dardization of rent made by the tenant on 
Ist December 1923 was incompetent and 
the order of the Rent Controller, dated 
11th March 1924, fkeing the standard rent 
was without jurisdiction. The position 
of the applicant on 1st December 1923 
was that of a mere trespasser. The fact 
that the decree in ejectment was passed 
after the order of the Controller did not 
make any difference as the decree did not 
terminate the tenancy but on the other 
hand decided that the landlord was justi- 
fied in terminating the tenancy on 15th 
August 1923. 

The- fact- that the order of the Bent 
GoniroUer did not admit of revision by 
the President pf the Tribunal did not pre- 
dude interference uhthHhe order in revi- 
sipn.p;y thejiigh Court. 

This. waS^lble granted; against an 


order of the President, Calcutta Improve* 
ment Tribunal, dated the blst January 
1925, rejecting an application for revision 
of the order of the Bent Controller, dated' 
the 11th March 1924. 

The facts of the case will appear from 
the judgment 

Dr. S. O. Basak. Mr: R. a. Sen and 
Mr. P. C. Sen for the Petitioners. 

Dr. D. N. Mitter, Mr. J. N. Boy and 
Mr. H. L. Ganguly for the Opposite 
Party. 

The Judgment of the Couet was as 
follows : — 

B. B. (iHosB, J. — ^In this Buie we are 
asked to set aside an order of the Bent 
Controller fixing standard rent with re- 
gard to certain pretnises, dated the 11th 
March 1924. The lease is dated the 7tb 
October 1920. On the 16th August 1923 
the landlords who are the Petitionere 
before us served a notice on the Opposite 
I’arty determining tho lease on the 
ground, it seems, of breach of covenants 
in the lease. On the 10th September 
1923, the Petitioners brought an action 
in ejectment on the Original Side of this 
Court. During the pendency of the suitr 
on the 1st December 1923, the Opposite 
Party applied to the Bent ContioUSF 
under the Bent Act for standardization- of 
rent. The Bent Coiltroller fixed^ stan- 
dard rent on the 11th of March .1924[ (M 
I have already stated. The Oppeute 
Party vacated the premises on the 24th 
January 1924. The PetitionerS'l^lied 
for revision of the order (rf ' the* Bent' Omi** - 
troller to the Presidmit of- the Tribunal 
on the 22nd March 1924. The durstioii 
of the old Bent Act' expired (»i*thp>dBiit 
March 1924, The President- rejected^ tile 
applieatkin of- the Potitionenr by 
ordtB', dated the 31bt' January 1826^' 
lowib^gi the- case > oi*Ikm4tmrd^I)0iiHs*yu 
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Dyer (1), on the ground that the new 
Act does not authorise him to revise the 
order of the llent Controller with regard 
to the premises in question. The eject- 
ment suit on the Original Side of this 
Court was decided on the 24th April 1925 
in favour of the Plaintiffs decreeing eject- 
ment and the order of the learned Judge 
was that the Plaintiffs were entitled to 
recover rent till the 16th August 1923 
when the tenancy was terminated by 
notice to the Opposite Party, and from 
after that date the position of the Oppo- 
site Py ty was that of trespassers and the 
Pll^tiffs were entitled to mesne profits 
from the date till possession was deli- 
vered to the Petitioners. With regard to 
the rate of rent the learned Judge did 
not come to any decision but having re- 
gard to the pendency of this Rule, he 
directed that the rent fixed by the Con- 
troller should not be taken by him to 
have been finally determined as the rent 
payable in respect of the premises in 
question. The Petitioners support their 
application mainly upon the ground that 
the' Opposite Party were not tenants on 
the Ist December 1923 with regard to the 
premises in question and, therefore, they 
were not in a position to present an ap- 
pUeatkm for fixing standard rent under 
see. 16 of the Bent Act. They, there- 
fore-, maintain that the petition was in- 
competent as the Bent Controller had no 
jurisdiction in this case to fix a standard 
rent and, therefore, the* decision of the 
Bent Controller is without jurisdiction 
and ought to be set aside. Their further 
objeetion was that this'ease does not fail 
within the ruling in the case of Kunda- 
mut V. Dyer (1) referred to above. 

■We find tiiat the High Court in its 
jqfigmwt an the Chiginid Side in the suit' 
ixaejerttaeBt’ femd timt the tenancy had 


terminated on account of the breach of 
conditions in the lease on the 16th Ai^st 
1923. It is contended on behalf of the 
Opposite Party that there was some sort 
of statutory tenancy under the provisions 
of sec. 11 of the Bent Act. But that 
section provides only for the continuance 
of the tenancy if the tenant performs the 
conditions .of the tenancy and in such a 
case there could not- have been a decree 
in ejectment. As it has now been found 
in the suit that the Plaintiffs had legally 
terminated the tenancy on the 16tb 
August 1923 it cannot be said that the 
Opposite Party continued to remain on 
the land as tenants after that date. The 
question is not affected in the least by 
the fact that the decree of the High Court 
was passed after the order of the Bent 
Controller fixing a standard rent, because 
the decree does not terminate the ten- 
ancy. The judgment of the Court only 
shows that the Plaintiffs were justified 
in terminating the tenancy on the 16th 
of August 1923. That being so, the 
Opposite Party were not entitled under 
sec. 16 of the Bent Act to make the ap- 
plication for fixing the standard rent 
when their possession of the premises 
was that of mere trespassers. This ques- 
tion has been decided by us recently in 
Civil Revision Case No. 1202 of 1924*, 
There on a petition for fixing a standard 
rent by a person whose tenancy, had de- 
termined the decision of the Bent. Con- 
troller was held to be without jurisdie- 
tion. 

It has been contended before us by the 
Opposite Party that the petition of the 
landlords Iwfore the President of the 
Tribunal being incompetent this Court 
has no jurisdiction to entertain the. appli- 
cation for revision. But tim juiudjetron 


* Unreported. 
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of this Court is not conferred by the Bent 
Act. This Court exercises its jurisdic- 
tion under sec. 116 of the Civil Proce- 
dure Code and sec. 107 of the Govern- 
ment of India Act, and there cannot be 
any doubt that this Court has the power 
to revise an order passed by a oubordinata 
tribunal without jurisdiction in the exer- 
cise of its revisional powers. That 
being so, the order of the Bent Controller 
must be set aside. 

In this view, it is not necessary for os 
to say whether this case falls within the 
ruling of Kundamul v. Dyer (1). 

The Petitioners are entitled to their 
cpste of this Buie. We assess the 
hearing-fee at five gold moliurs. 

Greaves, J . — 1 agree. 

N. G. 


[CBlHlNAL BEViSIONAL JURISDICTION.] 
Ref. No. 6 of 1925. 


Nbwbould, J. 
B. B. Gross, J. 
1925, 

17, March. 


Hari Mati Dasi, 
Ist party, 

V. 

Hari Dasi Dasi, 
2nd party. 


Oritnituil Proctdwrt Code (Act F of 1898), sec. 
147 , d.ii', at amended by Act XVlll of 19X8— 
Order directing the doing of <>» act, if legal, 

■ The change in the wording of sec. 147 
was made with a view to make it clear 
that the Magistrate has only the power '0 
issue a prohibitory order restraining any 
person from doing any act interfering with 
the right of another when the Magistrate 
finds that it exists, but the Ma^trate has 
no jurisdiction to make an order in the 
nature of a mandatory injunction direct- 
ing a party to perform a certain act. 


■ This was a Reference under sec. 438, 
Ot, P. C., from the District Magistrate of 
S. C. Mukherjee), dated 

' : (i) »w. % N. Ml (IMA). 


the 7th January 1926, recommending that 
so much of the order passed by the De- 
puty Magistrate of Howrah (Moulvie A. 
F. M. Mohsin Ali), dated the 12th De- 
cember 1924, as directed, under sec. 147 
iU), Cr. P. C., the second pmty to demo- 
lish the new wall within a period of one 
month from the dale of the order, be set 
aside for the reasons set forth in the Re- 
ference. 

The Letter of Beferenob was as fol- 
lows : — 

“ This is a case under sec. 147, Cr. P. 
C. A petition was filed by Hari' Ms.ti 
Dasi, Jet party, alleging that the*^Jnd 
party Hari Dasi Dasi had erected a wall 
blocking the westernmost window on 
the northern side of the Petitioner's 
house, thereby shutting out light and 
ventilation. On receipt of the poilce re- 
port the Town Magistrate, before whom 
the petition had been filed, took action 
under sec. 147, Cr. P. C., and directed 
both parties to appear and put in their 
written statements. Subsequently the 
case was made over to F. M. Mohsin 
Ali, Ist class Magistrate, for disposal. 
After taking evidence the trying Magis- 
trate decided the case against 2nd party 
and directed her to demolish the wall 
within a month of the date of order and 
not to put up another wall blocking the 
windows, till adjudgment by a competent 
(!ourt as to her right to do so. 

The grounds upon which the order 
should be reversed — 

1. This portion of the order does not ap- 
pear to come within the terms of sub-see. 
{2) of sec. 147, Cr. P. C., and riiould 
therefore be set aside. It is doubtful how 
far, under the terms of sub-sec. (2), the 
Magistrate could order the demolition, of 
a wall which had already been put up. 
Several other grounds had been put .for- 
ward in the application .under 485, 
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Cr. P. C., before me but it is iinneces- 
sarj to go into them." 

Bahu Panehandn Chotodhury for the 
let Party. 

Mr. Narendra Kumar Bose, Babus 
Probodh Chandra Chatterjee and Sudhan- 
su Sekhar Mukerjee for the 2nd Party. 

The Judgment op the Court was as 
follows' : — 

This is a Reference under sec. 438 of 
the Criminal Procedure Code, by the Dis- 
trict Magistrate of Howrah, recommend- 
ing that an order passed by the Deputy 
Magistrate under sec. 147 (2) of tlie Code 
be set aside. 

The facts are that the first party com- 
plained that the second party bad raised a 
wall bn her owr land blocking the win- 
dows in the house of the first party and 
thereby shut out light and air from the 
western room in that house. 'I’he De- 
puty Magistrate found that the first party 
was enjoying the right of access to light 
and air through the windows in question 
for the last two years, and as the putting 
up of the wall by the second party was 
admitted he held that it was not neces- 
sary for him to discuss the evidence in 
the cose. The only point that he consi- 
dered to be impoitant was whether there 
was livelihood of a breach of the peace and 
he held under the circumstances, al- 
though there was no direct evidence in 
support of his finding, that there was 
likelihood of a breach of the peace. In 
conclusion he made an order to this 
effect : — " I therefore direct that the 
second party Hwi Dasi Dasi do demolish 
the new wall within the period of one 
month from this date and that she shall 
not put up another wall blocking the 
windows in the north wall of Hari Mati’s 
house till she has been adjudged by a 
aompeteat Court to have the right to do 


so." The learned Magistrate does not 
find that the first party had acquired a 
right of easement under the law to ..light 
and air over the land of the second party 
through the windows in dispute. 

The question, however, is whether 
having regard to the provisions of sec. 147 
(2), Cr. P. C., the Magistrate had juris- 
diction to order the second party to de- 
molish the wall which she has raised on 
her own land. The learned vakil for the 
first party contends that in view of certain 
rulings of this Court the Magistrate had 
such jurisdiction, and it is sufficient for 
us to refer only to the finst of .the cases 
cited, Pasupati Nath Bose v. IVanda Ltd 
Bose (1), in support of his contdntion. 
In that case it was held that an order 
directing that an obstruction to the right 
of taking water by one of the parties by 
the ei'ection of a bandh should be remov- 
ed w'as within the competency of tho 
Magistrate having regard to the words in 
nec. J 47 of the ('ode of 1898, that tho 
Magistrate could " direct that such things 
shall not be done.” There is some 
divergence of judicial opinion on the 
question to which it is unnecessary to re- 
fer, as sec. 147 has been amended by 
Act XVJll of 1923, and the language has 
been altered. We have to construe the 
section as it now stands. Sub-sec. (2) of 
sec. 147 runs thus: — " If it appears to 
such Magistrate that such right exists be 
may make an order prohibiting any inter- 
ference with the exercise of such right." 
It appears to us that these words do not 
give the Magistrate any power of direct- 
ing one of the parties to do a positive act 
by way of mandatory injunction as has 
been done in this case by directing the 
second party to demolish the wall that has 
been built by her. It seems that the 

(1) I.I..It.28 Cal. 784; 0 . 6 0. Vi V. 

87 0001); 
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power given to a Magistrate under sub- 
sec. (H) of sec. 147 is analogoue to tbe 
power of a Civil Court to grant a tem- 
porary injunction restraining a person 
from doing a certain act, but that this 
sub-section does not authorise the Magis- 

■ trato to make an order in the nature of a 
mandatory injunction directing a. parly 
perform a certain act. The order of the 
Magistrate under that section may be de- 
clared to be erroneous by a Civil Court. 

■ 8ub-sec. (4) of sec. 147, Cr. P. C., runs 
thus : — “ An order under this section 
shall be subject to any subsequent deci- 
sion of a Civil Court of competent juris- 
diction." If we are to hold that the 
Magistrate has the jurisdiction to pass an 
order by way of mandatory injunction the 
party against whom such an order is 
made would he driven to the Civil Court 
for establishing the right that he is not 
bound to perform the act directed hy the 
Magistrate^ In the present case if the 
order of the Magistrate were to etand the 
second puty would have to bring a suit 
for a declaration that she had the right to 
re-build the wall after demolishing it in 
obedience to tbe order of the Magistrate, 
which would be a suit, of a somewhat 
novel character in which even if success- 
ful the Plaintiff can get no relief for the 
loss caused by the demolition. A Civil 
Court grants a- mandatory injunction with 
great care and caution and we think 
that it was never intended that a Magis- 
trate should exercise the power of making 
such an order by a summary procedure. 
We may also refer in this connection to 
Form No. 24 in the 5th Schedule of the 
Code which gives a form of the order 
under sec. 147, Cr. P. C., which merely 
oontainB a. directum that the person 
against Avhom the mxter is made diall not 
.40 i«eett^. things. We are thevefme of 
ofonion Mui' this change in the wording 


of sec. 147 was made with a view to make 
it clear that the Magistrate has only the 
power to issue a prohibitory order res- 
training any person from doing any act 
interfering with the right of another 
when the Magistrate finds that it exists 
and we hold that the Magistrate has no 
jurisdiction to direct the second party to 
demolish the wall. 

On these grounds we accept the Refer- 
ence and direct that the order passed by 
the Deputy Magistrate, dated the 12th 
December 1924, be set aside. 

S. C. M. 


(CRIMINAL BBVISIONAL JUBlSOICTlON.l 
Rkv. No. 357 or 19215. 

Mob ABED Ebsbab, 
Petitioner, 

«« 

Thb Eino-Ebperor, 
Opposite Party. 
Opium Act (J of 1878), toe, U- Confiieatim 
of conveyance need in the illegal removal of 
Opportunity to oumer to show cause, when ehauld be 
given. 


SANDB..80K, C. J. 
Pearson, J. 

1925, 

22, July. 


Sec. 11 of the Opium Act in enocHng 
that the conveyance in which opium liable 
to confiscation shall be found shall be 
liable to confiscation leaves it to the dis~ 
cretion of the tribunal which is trying ihe 
case to decide whether having regard to 
the facts of the particular cose tf^ con- 
veyance used in carrying the opium 
should be confiscated and in cases where 
there is no improper conduct imputed to 
the owner and where during the course 
of the case nothing is proved to show im- 
proper conduct on the part of the owner 
it would be advisable for the Magistnte 
who is trying the case to give the owner 
an opportunity of being heard -before dse 
comes to the conclusion that tto eon- 
veyanoe should be confiscated. 

This was a Baie.grantad against asx 
order el etmfiecatioa of a. heat Amdar awei 
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11 of Act I of 1878 (Opium Act) made by 
the Chief Eresidency Magistrate of Gal:- 
cntta, dated the 27th March 1925. 

The facts of the caee will appear from 
the judgment. 

Babug Satindramth Mulerjee and! 
Saroj Kumar Dutt for the Petitioner. 

The Judgment of the Court was as 
follows : — 

Sanderson, C. J.— This is a Buie 
granted by my learned brother Mr. 
Justice Ponton and me, calling upon 
• the District Magistrate to show cause 
why the order complained of should not 
be eet aside, altered or niodifiod and the 
boat restored to the Petitioner on 
grounds III and IV. 

Ground III was : “ That the liability to 
confiscation of a conveyance arises only 
when the owner of such^conveyance uses 
the same for transportation and thei-e 
being no evidence to that effect in this 
case the order is bad and fit to be set 
aside.” 

Ground IV was : ” That the said order 
which was passed without giving an 
opportunity to the Petitioner vvlio is the 
owner of the dinghee to show caiuse is 
improper and without jurisdiction.” 

Hanumiia Majhee, who was recorded 
as the Majhee of.the boat, was not arrest- 
ed, but three of the crew were arrested 
and they were tried before the learned 
Chief Presidency Magistrate and con- 
victed under sec. 9 of Act I of 1878. At 
the same time the learned Presidency 
Magistrate made an order confiscating 
the boat and the opium under the pro- 
visions of sec. 11 of the above-mentioned 
Act. 

The material part of sec. 11 is as fol- 
lows : ” In any case in which an offence 
under sec. 9 has been committed,” the 
opium and other matters ” shall be liable 


to confiscation. The vessels, packages 
and coverings in which any opium liable 
to confiscation under this section is 
found, and the other contents (if any) of 
the vessel or package in which such 
opium may be concealed, and the 
animals and conveyances used in carry- 
ing it, shall likewise be liable to confia- 
cation.” 

It is to be noticed that the Act does 
not say that the conveyance used in 
carrying the opium shall be confiscated, 
but the Act provides that the convey- 
ance ” shall likewise be liable to oonfis- 
cation.” In my judgment that leaves it 
to the discretion of the tribunal wdiich is 
trying the case to decide . whether, 
having regard- to the facts of the parti- 
cular case, the conveyance used in cariy- 
ing the opium should be confiscated. 

The Petitioner in this case had no 
opportunity of being heard upon the 
question whether the boat should be con- 
fiscated. 

The learned Magistrate in his explana- 
tion upon this pai't of the case said, 
” There is nothing in the section requir- 
ing that the owner should be given an 
opportunity to show cause. If it was in- 
tended that this should be done, there, 
was nothing to prevent it being explicitly 
laid down in the section.” 

I am of opinion that in cases like this 
where there is no improper conduct im- 
puted to the owner and where during the 
course of the case nothing is proved to 
show improper conduct on the part of the 
owner it would be advisable for the 
Magistrate who is trying the case to give 
the owner an opportunity of being heard 
before he coines to the conclusion whe- 
ther the conveyance should be confis- 
cated. 

I am not prepared to make the Bole 
absolute uixm ground 111, but I am of 

31 
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opinion that the Buie should be made 
absolute on the ground that, having re- 
gard to the facts of this case, the owner 
should have had an opportunity of being 
heard before the order for confiscation 
was made. 

In my judgment, therefore, the Buie 
should be made absolute : and, tlie boat, 
or the sale proceeds, if the boat has been 
sold, and if the money realized by such 
sale is still in the hands of the author- 
ities, should be handed to the Petitioner, 
the owner of the boat. 

Peakson, J. — agree. 

S. C. M. 


Baijnath Singh, 
Appellant, 

«. 

Hsjbb Yallt 
Mahomed Hajee 
Abba, Respond- 
ent. 


PRIVY COUNCIL. 

[Appeals from the Chief Coobt of 
Lower Bubma.] 

Lobd Sumhbb. 

Lord Phillihore. 

Sib John Eoob. 

Sir Lawbbmob Jerkies. 

1924, 

Heard, 4, 6 and 

7, November. 

Judgment, 

5, December. 

Indian Evidence del (1 of 187g), preamble, 
tee. 911— Share*, iran»aetim in— Bought and»<dd 
note* paued—TraTuaetion, whether tale or mort- 
gage— Surrounding dreumetaneet, reference* to, to 
prove o*ten*iNe *ale a mortgage— Chattd mortgage 
—Bedemption after default, if permietiMe, 

Sec. 92 of the Evidence Act merely 
prescribes a rule of evidence; it does not 
fetter the Court’s power to arrive at the 
true meaning and effect of a transactum 
in the light of ail the surrounding circum- 
stances. 

Balkishae Das v. IjEGGb (1) and sec. 
92 of the Evidence Act held not appli- 
cable M the present, case in which in view 

't . ^ 

(1) L. R.27I. A.B8: ■. C. I. L. R. 22 All. 
149; 4 0. W.E. 153(1899). 


of the surrounding circumstances certain 
bought and sold notes passed in respect of 
certain shares were held to be mortgages 
and not sales out and out of the shares. 

These were consolidated appeals 
/Nos. 21, 31 and 32 of 1923) from two de- 
crees of the Chief Court of Lower Burma, 
dated the 23rd May 1919, varying two de- 
crees of that Court in its original jurisdic- 
tion, dated respectively the 28th February 
1917 and the 15th March 1917. 

The suits were instituted by Baijnath 
Singh for the redemption of shares in the 
Nath Singh Cil Co. on the footing that 
certain transactions entered into between 
the Plaintiff and the Defendant, Hajeo 
Mahomed Jamal, were mortgage’s. 

llajee Abba was an assignee from that 
Defendant and was substituted foi* Jamal 
during the pendency of the litigation. 
•In suit No. 60 of 1916 Hajee Abba was tho 
original transferee and Defendant. 

The Defendant contended tliat the 
transactions were, as they purported to 
be, absolute sales to the original Defend- 
ant followed by conti'acts for the resale of 
the shares to the Plaintiff ; that time was 
of the essence of the contract and that the 
right to repurchase had been extinguished. 

Both Courts in Burma decided that the 
shares were redeemable and that time was 
not of the essence of the contract. 

The facts and the nature of tho various 
transactions are fully set out in the judg- 
ment of the Judicial Committee. 

Mr. Horace Douglas for the Appellant 
Baijnath Singh. 

Messrs. Stuart Sevan, K. C. and W. A.- 
•Jolly for the Bespondent Mahomed Abba 
in Appeals Nos. 31 and 32 of 1923. 

Mr. E. B. liaikes for the Bespondent 
Mahomed Abba in Appeal No. 21 of 
1923. 
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Their IjorushIps’ JtmoMKNT was «leH- 
vered hy 

Sm liAWBENOB Jenkins. — These are 
consoli.lated appeals from two decrees of 
the Chief Court of Lower Burma, dated 
the 23rd of May 1919, varying two decrees 
of that Court in its original jurisdiction, 
one dated the 28th of February 1917, in 
suit No. 62 of 1916, and the other dated 
the 15th of March 1917, in suit No. 60 of 
1916. 

Both suits were brought by Baijnath 
Singh for the redemption of sbaree alleg- 
<!d lo have been mortgaged Ijy him. 

Suit No. 60 of 1916 is against Hajee 
Vally Mahomed ITajee Abba. Suit 
No. 62 of 1916 was originally against 
Ifajce Alahomed Jamal, but the plaint 
was amended by adding the Defendant 
Abdul Kareem Abdul Sbakoor Jamal. 
Tiater, during the pendency of the suit, 
Ifajee Vally Mahomed Hajee Abba was 
eubstituted as Defendant in their place, 
and he is now the sole Defendant in both 
suits. 

The Plaintiff’s right to redeem is denied 
on the ground that the several transac- 
tions on which the Plaintiff relies were 
not mortgages, but sales with a right of 
repurchase that has expired. 

The trial Judge upheld the Plaintiff’s 
contention in both suits. On apfieal, the 
Chief Judge decided that the transactions 
were mortgages. Ormond, J., held that 
thejr were sales with contracts for repur- 
chase, but that time was not of the essence 
of the contracts. In the result a decree 
was passed by the Appeal Court in each 
suit that on payment by the Plaintiff of 
the sum found due the shares claimed 
should be transferred to the Plaintiff. 

Of the disputed transactions one (which 
will be called the Abba transaction) is the 
subject-matter of suit No. 60 of 1916, 
the others (which will be called the Jamal 


transactions) are the subject-matter of 
suit No. 62 of 1916. 

They have been conveniently tabulated 
in the judgment of the Chief Judge in the 
following form : — 



To^ 

On— 

Amount 
paid by 
transferee. 


Serlea. 

80,000 

70,000 

Abba 

10th January 1012 .. 

R<. 

80,000 

J aerlcB of eihlblti^ 

Jatnal 

16th Novombei- 1012 

180,000 

A 

do. 

10,000 

do. 

10th December 1018 

20,000 

13 

do. 

17,000 

do. 

SlBt January lOlS .. 

42,500 

C 

do. 

80,000 

do. 

18th Maroh 1018 .. 

75,000 

I) 

do. 

8,/)20 

1 do. 

Gth January 1014 

21,000 

B 

do. 


The first transaction, it will be seen, 
was in January 1912. 

At that time, Baijnath owned 181,020 
fully paid shares of Its. 10 each in the 
Nath Singh Oil Company, l,td. The 
certificates of these shares bud been 
lodged with the Bank of Bengal as eecur- 
ily for a cash credit account, and in Nov- 
ember 1911, the shares had been trans- 
ferred, still by way of security, into the 
names of two nominees of the Bank. In 
January 1912, the sum due from Baijnath 
to the Bank was two lacs and ten thousand 
rupees, and the Bank was pressing for re- 
duction of this debt. 

The case alleged in the plaint is that 
Baijnath approached Abba for a loan and 
Abba offered to lend and advance to Baij- 
nath for payment to the Bank a sum of 
Es. (50,000 on the security of 30,(X)0 of 
the Oil Company’s shares, with interest 
at the rate of 75 per cent, per annum up 
to 17th May 1912. It is further alleged 
that Baijnath agreed to these terms ; that 
Abba at Baijnath ’s request paid a sum of 
Es. 60,000 to the Bank of Bengal in part 
payment of Baijnath’s indebtedness to 
the Bank; and that as security for the 
loan the Bank, on the 17th January 1912, 
handed over the certificates for the shares 
to Abba and executed a transfer of them 
in his favour. In the 5th paragraph of 
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ilie plaint it is said lljat ))rior to (lie trans- 
fer Abba represented to Baijnutli that 
belii^ a Moliaininedaii it waa contrary to 
the prece 2 )ts of his religion to lend inonev 
at interest, and that as he was anxious it 
should not be known that he was charging 
interest at the rate of 75 per cent, per 
annum, Baijnnth and Abba should execute 
bought and sold notes by which it would 
be made to appear that Abba had sold and 
Baijnnth had bought .‘10,000 fully paid up 
shares for Us. 75,000, delivery on or be- 
fore the J7th of Alay 191‘2. Thougii 
Abba does not admit the correctnet^s of 
this version, it is not dispute«l that there 
was an arrangement between him and 
Baijnath which resulted in the firet traii- 
eaction of January 1012. In j)crform- 
ance of it the sum of Bs. 00,000 found by 
Abba was paid to the Bank on Bdijnuth’s 
account; 80,000 of the Oil ('ompany’s 
shares held by the Bank’s nominees ns 
security for Baijnalh’s cash credit wer.3 
transferred to Abba, who knew that I he 
shoree were mortgaged to the Bank; and 
the bought and sold notes were exccjilod. 

These notes ]nirix)rted to be a sale by 
Abba and a jnirchase by Buijiiatli of the 
30,000 shares at the rate of Bs. 2/8 eurn 
all rights and dividends, delivery on or 
before the 171h of May 1912, at buyer’s 
option. 

The rate thus stipulated came to 
Rs. 75,000, made up of the sum originally 
paid and interest thereon at 75 per cent. 

On the 17th of May, Baijnath was un- 
able to pay this sum and so a renewal was 
arranged at the same rate of interest, and 
bought and sold notes were executed for 
the sum of Bs. 95,625 for delivery on the 
3lst December 1912. 

On the.llth of January 1913, a further 
sum of Bs. ’’4,375 was. paid by Abba and 
this, with the sum alleged to be due on 
the ^Ist^s^^ecember 1912, amounted to 


one lac. The rale of interest was reduc- 
ed to 30 j)er cent, and bought and sold 
Holes were executed ))roviding for the rc- 
jiiirchasc of the 30,000 shares on the 22nd 
of December 1913, at the price of 
Bs. 1,30,000, or in otlier words, a lac of 
rupees and a year’s interest on it at 30 
2 )er cent. On the due date, fresh bought 
and sold notes were executed providing 
for the jrtirchase on the 22nd December 
1914, at Bs. 1,78,750, that is to say, the 
sum of Bs. 1,30,000 wilh interest to the 
22ud of December 1914, at 37J per cent, 
to which the rale was then enhanced. 
No further l)Ought and sold notes were 
cxeciiled in connection with this transac- 
tion. According to Baijnath, this was in 
consecpicnce of an oral agreement in Nov- 
ember or December 1914, providing for 
the reduction of interest to 9 per cent. 
The proof of Ibis agreement will be con- 
sidered later. 

In both the lower Courts it was con- 
tended by Abba that this transaction was 
a Side and repurchase, and that time 
Ijeiiig of the essence of the contract, BaiJ- 
nath's riglit to re 2 )urchase had expired. 
The decision was against this contention 
and Ab'ua a 2 )pealed to His Majesty in 
Council. But he has withdrawn that ap- 
j)eal, stating that he no longer objects to 
the redemption of the shares. In suit 
No. 60, therefore, the decision that Baij- 
nath is entitled to redeem the shares in 
the Abba ti'ansaction stands and cannot 
be controverted. 

Abba maintains that this cannot affect 
bis contention that the Jamal transac- 
tions, to which suit No. 62 relates, give 
Baijnnth no right of i-edemptiou. The 
learned trial Judge, however, points out 
that the transaction of the 16th of Jauu- 
aty 1912, was the commencement of a 
series of similar transactions, that a cer- 
tain course of procedure was then settled. 
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and that this influenced and possibly ac- 
counted for the procedure adopted in the 
later transactions. 

Having regard to tlie part Abba took in 
arranging the later transactions, and his 
pecuniary participation in two of them, 
their Lordships agree with this view'. 

The first of the Jamal transactions was 
on the 15th of November 1912, and in 
form, it follows precisely the lines of the 
Abba transaction of January 1912. 

The number of shares transferred W’as 
70,000, the transferee was Jamal, the 
amount treated as paid was Its. 1,00,000, 
and the transfer was from the nominees 
of the Bank of Bengal by whom (to the 
transferee's knowledge) the shares were 
held as security for Baijnath’s cash 
credit. Though Abba’s name does not 
appear, he was interested in 27,500 of the 
70,000 shares' transferred. 

Of this sum of Bs. 1 ,00,000 the amount 
then advanced was one lac ; the balance 
of Bs. 30,000 represented a sum already 
due from Baijnath to Jamal. 

Bought and sold notes were executed 
as in the case of the Abba transiiction, the 
date of delivery was the 15th November 
1913, the rate of interest w'as 37 ^>er 
cent., and the purchase price was 
Rs. 1,78,760. On renewal, further 
bought and sold notes were executed in 
November 1913, the date of delivery being 
the 15th November 1914. The price 
was lls. 2,45,781-4-0, which represented 
the previous amount of Es. 1 ,78,750 with 
interest for one year at 37^ per cent, cal- 
culated from the expiration of the ]>revi- 
ous bought and sold notes. There wore 
no further renewals and this ia attributed, 
as in the Abba transaction, to the agree- 
Wnt for reduction of interest. 

It is true, as was laid down in Balkishan 


Das V Legge (1), that under see. 92 of 
the Indian Evidence Act, as between the 
parties to an instrument, oral evidence of 
intention is not admissible for the pur- 
pose, either of constniing deeds or of 
proving the intention of the fmrties. But 
in the view their liordships take of the 
circumstances of this case the section and 
the ruling have no application to it. 

The preamble to the Evidence Act re- 
ciles that “ it is expedient to consolidate, 
define and amend the Law of Evidence ” ; 
and sec. 92 merely prescribes a rule ot 
evidence; it does not fetter the Court’s 
power to arrive, at the true meaning and 
effect of a iransnetioii in the light of all 
the surrounding circumstances. To these 
eirciiinstances their Ijordships will briefly 
advert. 

At tliG dale ot their transfer the shares 
were held, as the transferee knew, as 
security for Baijnath's debt to_the Bank, 
and it does not appear that the transfer 
was effected in exercise of any power of 
sale in the Bank. The money paid on 
that transfer went in reduction of the 
Bank’.s debt and there is nothing to indi- 
cate that the transferee acquired a greater 
right than was vested in the transferor. 
The amount paid by the transferee was 
Es. 1,30,000, a sum which, as the Chief 
Judge remarks, had no relation to the 
market price of the shares, but was made 
up of Es. 1 ,00, two advanced at the time 
at 37^- per cent, interest and Es. 30,000, 
a debt already due. The same remark 
applies to the purchase price in the suc- 
ceeding bought and sold notes, the price 
being made up of that entered in the pre- 
ceding notes with the addition of interest 
calculate<1 in advance to the jiew date for 
delivery. Tlien, again, the recognition 
of Baijnath’s claim to dividends, whether 

(I) L. B. 27 I. A. M : i>. c. I. L. B. 21 AU, 
140; 4 C. W. N. 1(3 (1890). 
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he paid the price in the notes or not, 
points, if anything, to tlie sliares being 
held by the transferee as a security and 
not ae a purchaser, as does the fact that 
the transfer fees were paid by Baijnath 
and that no brokerage was paid. 

These are all indications of the true 
nature of the transaction ; they may pro- 
j)erly be taken into consideration and their 
effect is to favour Baijnath ’s contention. 

Of the other Jamal transactions, three 
only are now in dispute, for the 30,000 
shares transfeiTed on tlie J8th March 
1913 have been retransferred to Baij- 
nath : these three need not be sei)arately 
examined, for it is n<»t suggested that they 
can be differentiated from the first, wbicli 
has been discussed in detail. 

Over and above the several matters to 
which attention lias been drawn as indi- 
cations that the .Tamal transactions must, 
like the Abba transaction, be treated as a 
mortgage, in support of Baijnath ’h con- 
tention, great reliance is placed on two 
documents, Exs. F and (1. 

Ex. F is an instrument of the 12th 
June 1913, made between Baijnath of the 
one part and Jamal and Abba of tlie 
other part. After a recital that Baijnath 
had transfen'ed several wells and well 
sites to the Oil Company, for which he 
had not been allotted shares, it was 
agreed that in consideration of Rs. 1,000 
paid as earnest money., Baijnath would 
sell and transfer to Jamal and Abba every 
share which might be allotted to him at 
any time thereafter in the Oil Comjiany 
for any well or well sites transferred by 
him at the price of one rupee per share. 

The genuineness of this agreement is 
not disputed and it is common ground 
that it was entered into for the purpose 
of preventing Baijnath' from flooding the 
market w^ new shares. The draft was 
banded to^aijnatb. He took it to his 


legal adviser, Afr. Halkar, who told Baij- 
nath “ that it would not lie sood to sign 
the agreement.” The reason is obvious. 
By the terine of Ex. F, Baijnath bound 
himself to transfer shares that might be 
iillolted to him in the Oil Company at Re. 1 
each, though at the time he was buying 
hack .‘’0,000 shares at Rs. 4-6-4 per share. 
Tho agreement was unqualified and did 
not even contain a provision for repur- 
chase, though, admittedly, the object 
w.'is merely to ])rotecl the value of tho 
shares that hud been transferred in the 
several transactions. In accordance with 
Jiis advice, Mr. Ilalkar ]>repared another 
draft. Baijnath deposes that it was given 
to Abdul Battar, and after being kept by 
him for a day was returned with tho 
usHuranco that it was all right and could 
be tyjMid. Tlie draft was accordingly 
typed by Mr. TTalkar and the tyjied copy 
is Ex. G. 

It is expressed to he dated the I'itli 
June 1913, and to be between Jamal and 
Abba of the one part and Baijnath of the 
other. After recitals that Baijnath had 
transferred his 1,.')7,000 shares of the Oil 
Company to the names of Jamal and 
Abba as security for a loan on account, 
and that the shares were in their posses- 
sion and names on which they had a lien 
for the amount advanced, and that Baij- 
nath was to get a further allotment of 
shares in the Company which were to ho 
sold by liiin to Jamal and Abba, in the 
witnessing part it is declared that Jamal 
and Abba had a mere lien on the shares 
and were not the owners of the shares, 
and that they should retransfer the shares 
to the name of Baijnath on his repaying 
the loans. 

On the document are what purport to 
be the signatures of Jamal and Abba as exe.. 
cutants and of A. H. N. Jamal, otherwise 
known as Abdul Satta-r, as an attesting 
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witness, and their close resemblance to 
the genuine signatures of these tluree per- 
sons is not contested* Baijnath swears 
to the execution of the document, but 
Jamal and Abba declare it is a forgery. 
Abdul Sattar, whose name appears os the 
attesting witness, is a son of Jamal, and 
though be came with his father to Court, 
he did not go into the witness box to deny 
his signature. 

The trial Judge held the signatures uf 
Jamal and Abba and of the attesting wit- 
ness to be genuine. 

The learned Judges on appeal came to 
a ilifferont conclusion. The Chief Judge 
was not satisfied tliat Jamal and Abba 
signed Ex. G and thought it probable that 
the document was concocted not long 
before the filmg of the suit in 1010. 
Ormond, J., thought it was prepared after 
Jamal had taken up the position that the 
shares could no longer be redeemed or 
repurchased because the ' due dates had 
expired. 

In their Lordships' opinion the view of 
the Appellate Court as to the time at 
which the document was prepared is dis- 
proved by the evidence of Mr. Halkar. 
He deposes that he prepared the docu- 
ment in Juno 1013, in the cii'cumstances 
already stated, and he is able to identify 
it by a correction in it initialled by him 
at the time. In suit No. 60, he gave evi- 
dence to the effect that he actually had a 
conversation with Abba about this agree- 
ment in June 1015. Their Lordships are 
satisfied that Ex. G was prepared in June 
1913, and that the Appellate Court’s view 
as to the date and purpose of its ])repara- 
tion is erroneous. 

The Chief Judge, in arriving at his 
conclusion, adverse to the execution of 
Ex. G, remarks on the fact that while m 
Ex. I? the signature of Abba has the 
word Mohamed in full, in Ex. G it has 


only the first syllable. But it has been 
shown in the argument that on other 
documents Abba has written his signature 
as in Ex. Q, so that the Chief Judge’s 
comment loses its force. 

The learned trial Judge examined the 
evidence given before him with critical 
cam. After commenting on the manner 
in which it was given and weighing the 
probabilities, he came to the conclusion 
that the denial before him of the sig- 
natures was not true, with the result, as 
he expresses it, that he was entirely satis- 
fied that Jamal and Abba did execute G. 
The judgments in the Appellate Court 
disclose no sufficient ground for disturb- 
ing the first Court’s appreciation of the 
evidence, and the finding that Ex. G was 
duly executed will therefore stand. 

Apart from Ex. G their Lordships 
would be prepared to hold that the tran- 
sactions in suit are mortgages; if this 
document be accepted this conclusion is 
placed beyond controversy. 

But then it has been contended that 
even if the transactions were mortgages 
the English rule of law that a mortgage is 
redeemable after default has no applica- 
tion to mortgages of chattels or choses in 
action by Hindus and Mohammedans and 
that consequently the right of redemption 
was lost. Even if this were a correct 
statement of the law in Burma (a point 
on which their Lordships express no opi- 
nion), tho lower Courts have rightly held 
that in the circumstances of this case the 
l^eriod for redemption cannot be held In 
have expired. 

The only other point is as to the rate 
and period of interest to be allowed. 
Para. 26 of the plaint in suit No. 62 of 
1916 alleges that about the end of 1914 
Baijnath was desirous of paying off the 
amount of bis indebtedness by borrowing 
from other persons ; that the Defendant 
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rscjucsted I^aijiiath not to make any deB- 
uito arran{(ement to raise loans as the 
Company liad commenced to pay laiige 
dividends, and tliat the amount due 'would 
shortly be repaid out of the dividends ; 
but the Defendant undertook to cliarge 
Baijnath after the periods agreed to be- 
tween the pai'ties interest at 9 per cent, 
per annum for further interest and agreed 
to credit all interest received by him to- 
wards the amount due ; and that Baijnacii 
agreed to the Defendants’ i>roi»Bal and 
consented to allow the amount duo to be 
repaid at liaijnath’s convenience. 

The plaint in suit No. GO ot 191G con- 
tained allegations to the same effect. Jn 
both suits tliere was an issue as to whe- 
ther there was any such agreement, and, 
if so, what was its effect. The first Court 
decided this issue in liaijnath's favour : 
the Appeal Court decided against him. 

The Judge of the trial Court on the evi- 
dence found that Daijnalh could haie 
raised the money at 9 per cent, per annum, 
and he gives an account of how this jiai't 
of the case was treated before him, which 
leaves no doubt as to the correctness of 
his finding. 

Accepting it as their J.>ordships do, it 
is inconceivable tliat Baijnath would have 
continued his liability fur the extortiunale 
interest payable under the original tran- 
sactions, and the finding of the first Court 
must prevail. 

Baijnath has objected that as the delay 
in payment off of the mortgages was due 
to the wrongful repudiation of Ids right lo 
redeem, Abba is not entitled to subse- 
quent interest. The answer is that this 
objection is opposed to the decision of the 
first Court, and from that decree no ap- 
peal was preferred by Baijnath. There- 
fore, the objection cannot ‘now be enter- 
tained. 

The.reeult,' wbt* is that Abba has failed 


in his contention that thu transactions in 
suit No. 62 are not mortgages, and also, 
so fur as interest in excess of 9 per cent, 
per annum was awarded from the date of 
the agreement for reduction of interest. 
Payments have been made into Court by 
l^aijnath under the decrees of the lower 
Court, but it does not appear clearly how 
the money has been dealt with or whether 
any further account or ])ayment by way 
of restitution or otherwise is necessary. 
'These arc matters for determination <ii 
necessary) by the Court in Burma. 

'Their Lordships are of opinion that 
llic decrees of the Appellate Court must 
be set aside and that tlie appeals from tho 
Court of first instance ought to have been 
dismissed witli costs by the Appellate 
Court, and they will humbly advise His 
Nfajesly accordingly. Abba will pay the 
costs of tliese consolidated appeals. 

Solicitor: Mr, A. M. Bramall for the 
Appellant Baijnath Singh. 

Solicitors Messrs. Henry Hilbery d 
Sun for tiie llespondent Abba in Appeals 
Nos. 31 and 32 of 1923. 

Solicitora : Messrs. Sioneham d Sons 
for the Bcb[K)ndcnt Abba in Appeal No. 21 
of 1923. 

(J. D. M. 
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Breach of promite of marriage— Onve to prove 
cjntraet ditcharged— Promitt to marrg lady of 
(iertnan extraction— Marriage 4*t*rr*d tiU termi- 
nation of war—Sdenet till then, if evfieient to dii- 
charge emdract. 
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In a suit for damages for breach of pro- 
mise of marriage, if the contract of marri- 
age is proved, it is for the defence to 
establish that the contract teas rescinded 
and ^solved by agreement of both the 
parties to the contract. In certain cir- 
cumstances silence, absence, conduct, ex- 
pressions in letters may be amply suffi- 
cient to lead a Court of Law to such a con- 
clusion, but silence for years, in the extra- 
ordinary circumstances of the present 
case, was held not to be sufficient. 

This was an appeal (No. 120 of 192-1:) 
from a decree, dated the 6th January 
1923, of the High Court in Caicutla in Its 
(lp|)ellate Jurisdiction, which reversed a 
decree, dated the 11 th August 1922, of 
the said Court in its Ordinary Original 
Civil Jurisdiction. 

The suit out of which the ap]K’ul arose 
was instituted by the Apjiellant claitn- 
ing damages for breach of promise nf 
marriage. 

The Respondent admitted that be pro- 
mised to marry the Appellant and the 
question for determination on the ap|jeal 
was whether at the date of the alleged 
breach the Appellant had exonerated or 
discharged the Respondent from tlu* per- 
formance of his promise. 

The Appellant was of German extrac- 
tion but came to England at the age of 
17 and shortly afterwards in 1892, 
she was married to a European British 
subject named Jacob, with whom she 
lived ae his wife until her husband’s death 
in 1918. 

Tn the year 1916 the Appellant was in 
Simla and in June 1915 the Respondent 
proposed marriage to her and was accept- 
ed, and it was arranged that the marriage 
should take place at Simla on the 9th 
October. 

In July 1915 the Appellant was noti- 
fied by the Government of India that they 


intended to repatriate her to d-ermany, 
and in the following September she was 
interned at Belgaum. Correspondence 
between the parties was continued up to 
November ]916 when the Respondent 
wrote to the Appellant in tlio following 
terms : — 

“ It was unfortunate that your first 
letter was addressed to the office. I had 
previously announced my engagement to 
you to my office men and they were ac- 
quainted with your handwriting from the 
letters you sent me from Simla. I had 
not told them that you were interned and 
they pi-omptly commented on my receiv- 
ing a letter from Belgaum and they en- 
quired if the letter was from you and if 
you were interned. When I am in the 
office all letters received come directly to 
me which is the reason they were not 
aware of your otlier letters from Belgaum. 
In reply to my office men I had to tell 
tl'.cm the letter was not from you and that 
you were not interned. I am sorry that 
I had to toll this untruth but the feeling 
of late and it is becoming worse from day 
to day against anyone even distantly con- 
nected with Germany is very very bitter 
mure specially so since the dastardly 
murder of Miss Cavell. Had I visited 
you at Belgaum, it would have confirmed^ 
the present suspicion that you are in-, 
terned and I am much afraid that this 
would have come back on me in some 
manner. I bad therefore to think long 
before definitely deciding to visit you and 
I think you will now understand my 
reasons for not doing so. 

I have now come to the position that 
I really do not know what to do. To 
continue corresponding with you will con- 
firm that yon are interned. Perhaps you 
are not acquainted with the manner your 
envelopes reach me. I send one herewith 
from which you will see the publicity 

32 
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given as to the source of the letter. Tn 
writing you so fully I know that you will 
understand the awkward position in 
. 'hifh I am placed. I have no desire to 
hurt you dearest but I feel that you would 
prefer I am straightforward with you by 
putting all the facts before you rather 
than cease corresponding altogether and 
make no explanations. 

“ In view of the above I have been 
thinking daily, nay hourly, as to what is to 
be done, but I will first await your reply 
before deciding definitely. It is my wi.«h 
to keep my promise to you but it seems 
to me that in doing so 1 will have a hard 
fight with the rest of mankind.” 

At Christmas of that year the Appellant 
received the following telegram in answer 
to one that she had sent tn the Bespon- 
dent : — 

” To Mrs. Jacob, 

Civil Camp, 

Delg!ium. 

Many thanks for kindly (jrceling.s 
which I heartily reciprocate. Trust 
New Year will bring l)oth you and my 
heart’s desire. Wrote you early Novem- 
ber. Why don’t you reply this puspens*' 
is awful? 

Wills.” 

* No further communication between the 
parties was ijroved to have taken place 
until November 1920 after the Appellant 
was released from internment and had 
been compensated by Government for 
being illegally detained. 

The Bespondent had then been married 
in England and was unable to perform his 
promise. 

The Appellant contended that the 
parties had mutually agreed to postpone 
their marriage until the war between Ger- 
many and England was at an end. 

The wij^egpondent submitted that he 
wtfs juffified in considering that the en- 


gagement was at an end from the long 
continued silence which subsisted between 
X’mae 1915 and November 1920. 

In August 1921 the Appellant institut- 
ed her suit which was heard and decided 
in August 1922 by Buckland, J., who 
awarded the Appellant Bs. 86,000 
damages. 

An appeal was i>referred and was de- 
cided by Sanderson, C. J., and Biehard- 
son, .T., ill favour of the Bespondent. 
They were of opinion that the correspon- 
dence showed that there was no definite 
agreement to mari-y after the war and 
that the conduct of the Appellant showed 
that she herself considered that the en- 
gagement had been broken oil. 

Erom the decree of the aiipeal Court 
the Appellant obtained special leave to 
appeal in forma pauperis to the Privy 
Council. 

Messrs. L. DeGruyther , K. C. and b. 
H. Haikes for the .Appellant. 

Messrs. Barrington Ward, K. C. and 
Nissiin (with tliem Mr. 6'. llyam) for the 
Bespondent. 

Their LoHusmrs’ Judgment was deh- 
vered by 

Loud D.vrling. — This appeal arises out 
of an action to recover damages for breach 
of a promise to marry. Mr. Justice 
Buckland, the Judge at the trial, decided 
in favour of Plaintiff and av^anled dam- 
ages against Defendant. This decision 
was reversed on appeal by the High Court 
of Calcutta, on the ground that the parties 
to the contract had expressly, or by their 
conduct, rescinded the contract and had 
released each other from its performance. 

The Appellant, a German by birth, had 
in 1892 become a British subject by rea- 
son of her marriage with Mr. Jacob, b 
barrister. He died in England in 1913. 

The Bespondent and Mrs. Jacob, t)io 
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widow, in May of 1915 enga^ted to marry 
one another, and it was contemplated that 
the wedding should take place in October 
1916. 

DifQculties arose owing to the Indian 
Government insisting on treating Mrs. 
Jacob as a suspected person and an alien. 
It was proposed to send her to Germany, 
but in September 1915, she was interned 
at Belgaum ; and there she was detained 
until the end of March 1920. 

In the course of their engagement 
many letters passed between Mrs. Jacob 
and Mr. Wills. The last letter received 
by her from him is dated the 3rd Novem- 
ber 1915, but he sent her a telegram at 
Christmas of that year. 

Mrs. Jacob gave evidence to the effect 
that she believed she had telegraphed in 
reply, explaining that she did not write 
for reasons already known to Mr. Wills ; 
that is, lest she should prejudice him in his 
business and social relations. 

•Respondent did not produce any letters 
or telegrams received from Appellant, but 
said that he had destroyed them all. On 
the 21st August 1920, whilst ignorant 
that Appellant had been released from 
internment, he had mairied in England, 
thus — ^were his promise to marry Mrs. 
Jacob still binding — putting it out of his 
power to perform it. 

Although useful, the oral testimony in 
this case is of leas importance than the cor- 
respondence which passed between tbe 
parties, 

Ai^llant maintains that, when it ap- 
peared that Bespondent’s marriage to her 
might prejudicially affect his business in 
Indiat tiiey agreed to postpone it until 
the war between Germany and England 
was at an end. This contention is sup- 
ported by the letter of Respondent to Ap- 
pellant, dated the Slst July 1915,'e8peci- 
■lajlgr by this passa^-in it 


** If it is a fact that the offloi^tls are prohibited from 
associating with you, I am afraid the only alternative 
left to ns is to get married after the war. I am agree- 
able to wait all my life for yon. Oh, but it will be so 
bard that I do not like to look upon the coming years. 
Will my darling wait for me also ? I have not lost 
hope of marrying you this October, as I still think 
you have not correctly understood what took place at 
this interview.” 

She had misunderstood nothing of that 
matter, as her subsequent treatment 
proves, and in her evidence (p. 8) she 
states that she agreed to wait *' all 
Eternity.” This answer, although hy- 
pcrlxilical, as is usual in the language of 
lovers, amounts to an assent to Bespon- 
dent’s projMisal. In Appellant’s letter to 
Kesixmdent, dated the 20th December 
1920, she slates the position thus : — 

** I have received none of the lottera you Bay you 
have written mo Inter on. Wo had agreed to wait 
with being married until the wnr wiiti over. You said 
you thought it would last tbro') or four years in one 
of your letters, and 1 believed that then impossibici 
but you were right, it lasted j .st th time.'* 

It seems likely that she here alludes to 
tills passage m uis letter of the 28th .Julv 
1915 

“ 1 iiavo already told you, darling, that I think the 
war has only just begun, and it will bo a few yonrs 
before it ends. Well, until it ends 1 must avoid all 
temptations so as not to betray your truHt. Beiug a 
man, 1 have set myself a hard task, but I am sure 
that my ilaiiiug’s piMycrs ndded tn mine wid UFftst 
me. Is my meaoiiig quite clear lu yod, dear heurt ? '* 

The meaning of this can hardly be 
other tiiuu txiat he desires and hopes to 
lead a life of chastity pending the interVitl 
between the date of that letter and the 
end of the war — when he and Mrs. Jacob 
will marry. 

It further appears to have been agreed 
between the parties that the marriage 
should be postponed so long as Mrs. Ja(»b 
was subject to tbe imputation of being a 
German subject. The evidence of Mr. 
Wills ae to the period to which the marri- 
age might be relegated is not definite. 
But he was asked (Question 123) whether 
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he would have felt bound by his engage- 
ment had Mrs. Jacob, whilst still a pri- 
soner of war, written asking him to come 
to Belgaum and to marry her. His 
answer was : — 

“That would be contrary to her own wisheB^ abso- 
lutely contrary to her own wishes; she was very 
magnanimous, and she admitted that so long as she 
had this slur on her it would do irreparable barm 
to my business to marry her." 

(luealion ; “ And you agreed ? ’* Answer i “ Yes.*' 

further questions and answers satisfy 
their Lordships that Despondent regarded 
the contract as binding upon him until 
Appellant should be “ free of the slur”: 
which he agrees was not until her release 
in March 1920. 

Their Jjordships are of opinion that 
Mr. Wills and Mrs. Jacob had agreed to 
marry one another when the war was 
over, provided she was then ” free of the 
slur,” so likely to bo injurious to him in 
his business, of her being suspected by 
the Indian Government of being a German 
subject. 

This suspicion was not dispelled until 
March 1920, at the earliest, when Mrs. 
Jacob wae released from internment ; and 
perhaps was not fully removed imtil 
November of that year, when the Govern- 
ment admitted that she had been wronged, 
and paid her a considerable sum as com- 
pensation. 

Since the Despondent had in August 
1920, by maniage to another, rendered 
the performance of his contract with Ap- 
pellant impossible, it is the opinion of 
their Lor^hips that she is entitled to 
succeed in this appeal, unless it be proved 
that the mutual promises of Mr. Wills and 
Mrs; Jacob had been withdrawn by each 
of them, and- the contract to marry re- 
scinded by conseitt. The burden of 
Iu»vingJhi& rests upon the Despondent. 

> <«He c^teWs that the silence of Appel- 
lant, lasting during practically the whole 


term of her seclusion, from December 
1915, to the 24th November 1920, justi- 
fied him in thinking that she had released 
him from his promise, and much stress 
was laid by his Ck>unsel upon this tele- 
gram of the 28th December 1916 : — 

“To Mrs. Jacob, Civil Camp, fielgaum. Many 
thanks for kindly groetings, which 1 heartily recipro- 
cate. Trust new year will bring both you and my 
heart's desire. Wrote 3'oa early November. Why 
don't you reply ? This snspenso is awful.— Wills.** 

From this it is evident that Despondent 
did not anticipate an early arrival of the 
time when he and Mrs. Jacob might 
marry. He explains in his evidence (see 
Questions 255-265) that the words ” this 
suspense is awful ” refer to the illness of 
Mrs. Jacob, of which he had become aware 
at the end of October 1915. 

After this there is no correspondence 
between the parties until Mrs. Jacob, 
being then free, wrote her letter of the 
24th November 1920. The explanation of 
Mrs. Jacob is given in her evidence at p. 
21, and is to the effect that, although 
surprised and grieved by the silence of 
Despondent, she had ” come to the con- 
clusion that Weills was quite content with 
the agreement made between us. . . . 
He had accepted and I had agreed, and I 
abided by that.” 

On the 24th November 1920, Appel- 
lant wrote to Despondent a letter contain- 
ing these words : — 

'* Ky dear Alic, I am ilroe to do as I please again at 
last. You must have wondered, the war having finish- 
ed BO long ago, why you have not heard from me 
before. The reason is 1 had to wait all this time until 
my case against the (Government was settled. It was 
only settled last week. 1 have been declared to be a 
British subject, and have received damages from the 
Government fbr their attempt to repatriate me. • . 
1 nearly sent you a wire, bat I thought it might be 
too great a shock. And now Alio, what do you wish 
me to do with regard to the rings. I am still in a 
state of bewilderment, therefore 1 can't write any 
more. ■ » ." 

To this letter Despondent, on the Uth 
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December 1920, sent bis reply, in whicb 
occurs this passage : — 

“ Then in 1916 I wrote you either two or three 
letters --T cannot quite remember the number. To all 
of these letters I had no reply, and as is usual in 
cases of this sort 1 assumed the worst had happened 
to you, more especially as your last letter conveyed 
the nevrs of your serious state of heoUh. On the 
M'gning of the Armistice in 1918, and the whole of 
1919 passing and still no nows from you, I was more 
than ever convinced my assumption was correct.*' 

He then announces that ho had 'married 
in August of 1920. 

To this letter Appellant replied on the 
20th December 1920, and used the ex- 
pressions already quoted, and she ad- 
ded 

" But why, oh, Alic, should you have thought 1 was 
dead when an ordinary letter to any one here in this 
place (Belgaum) would have given yon that news 
about me. Why I did not get your letters I do not 
know. • . • It may interest you to know I had 
two offers of marriage during my stay here. Of 
conrse 1 told each of thorn I w^as engaged to yon, and 
both accepted my answer as Huai.** 

It appears to their Lmdsliips uuncea- 
saiy to deal minutely with the arguments 
addressed to them by Counsel, and founded 
upon various expressions used in the 
letters between the paiiics; nor need 
they comment u[K)n the considerations 
which appear in the judgments of the 
Court of first instance and in the Com't 
of Appeal, considerations which led those 
Courts to opposite conclusions. 

All that their Lordships have now to 
decide is whether the Eespondent has 
proved — ^as it was for him to do — ^that the 
contract made between him and the Ap- 
pellant was rescinded and dissolved by the 
agreement of them both. In ceiiioin cir- 
cumstances silence, absence, conduct, ex- 
pressions in letters may be amply suffi- 
cient to lead a Court of Law to such a con- 
clusion. But here is a case whose cir- 
cumstances are altogether extraordinary. 
The' parties to this suit were entangled, 
and embarrassed — ^like so many others 


during the war — ^by difficulties not of their 
making, and quite beyond their control. 
The situation in which the Bespondent 
found himself seems to have been beyond 
his strength to endure, as he himsglf had 
come near to foresee in g. 

But, when every allowance for tho 
weakness of human nature has been 
liberally accorded, there remains tho legal 
liability to perform the contract of marri- 
age if it were subsisting. It must never 
be forgotten that to prove that this con- 
tract was rescinded bv mutual agreement 
is a burden of which the Bespondent most 
discharge himself, if he is to succeed In 
this appeal. It is a mere question of fact 
whether he has done so ; and their Lord- 
ships cannot find proof of this. Therefore 
his obligation remains — but as he cannot, 
because of his marriage, fulfil it, he must 
make amends to Mrs. Jacob. 

Their Lordships will therefore humbly 
advise His Majesty that this appeal should 
be allowed, the decree of the High Court 
in appeal set aside with costs and tho 
decree of Mr. Justice Bockland in favour 
of Appellant restored. 

Tho Appellant, having been granted 
special leave to appeal in forma pauperis, 
will have the costs of the appeal, to be 
taxed upon the scale usual in such cases. 

Solicitors : Messrs. T. L. Wilson d Co. 
for the Appellant. 

Solicitors : Messrs, Sanderson Lee d Co. 
for the Bespondent. 

G. D. M. 
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SoBBAWARDF, J. ] BbAJABALLAV GhOSE 
Mukbbji, J. and anr., Defendants, 

1925, Appellants, 

Heard, 13 and o. 

16, November. Abbot Baqdi and ors.. 
Judgment, pro forma Defendants, 

16, November. Respondents. 

Evidence Act (I of 18731), tec. 
laid down tn lection—Provito S, scope and ^eet of 
—Suit to recover potteuion by party ditpoueued 
under tee. I 4 S, Cr. P. C.— Evidence given in the 
criminal proceeding by one of the DelendanU at 
a witnett for the other Defendant, if admittible 
under tee. 33— Admission made in the premout 
deposition, if may be used against eo-Defendant— 
See. 18, effect of— V. oh <.\o, purporting to deal with 
property in tiut, not completed and registered — 
Legitimate purpose for which such document may be 
admitted in evidence - Sec. 91. 

The Plaintiff sued to recover possession 
of property front which he had been dis- 
possessed by the Defendant by virtue of 
an order under sec. 145, Or. P. C. In 
that proceeding one U, a co-Defendant in 
the present suit, teas examined as a wit- 
ness on behalf of the Defendant and a 
certified copy of Ms deposition was put in 
by tke Plaintiff at the tinw of the argu- 
ment and admitted in evidence. On 
behalf of the Plaintiff a kobala purport- 
ing to have been execukd by the Plain- 
tiff’s vendor in Defendant’s favour in res- 
pect of the property in suit valued at 
Bs, 99 hut which was not completed and 
registered was also put in evidence ; 

Held — That notwithstanding that the 
value of the property which the docu- 
ment purported to convey was less than 
Be. 100, a sale of the property if it was 
made by a document coiUd only be made 
by a legistered instrument under sec. 64 
of the Transfer of Property Act, hut 
hoeing regtu^o see. 91 of the Evidence 
'Act, it ' might he used as evidence of the 


nature and terms of the tronsaaUon 
which fell through to corroborate the 
Plaintiff’s story that the Defendant nego- 
tiated for the purchase of the property 
from the vendor of the. Plaintiff who had 
title to the property. 

That a certified copy of the deposition 
of a witness would not come in by itself; 
in any case it would be necessary to adduce 
evidence proving the identity of the per- 
son who gave the deposition. 

Evidence is admissible under see, 83 of 
the Evidence Act only when the require- 
ments of that section are fulfilled. The 
mere fact that a witness did not appear 
as a witness when cited on behalf of the 
Plaintiff or that he appeared as a witness 
on behalf of the Defendant on one occa- 
sion but was not examined, it being found 
that he teas not kept out of the way by 
the Defendant, would not be a ground for 
admitting the deposition under sec. 33 of 
the Act. 

The conditions laid down in sec. 88 
being absent and the second proviso to 
that section to the effect that the adverse 
party in the first proceeding should have 
had the right and opportunity to cross-exa- 
mine the witness not having been satis- 
fied the deposition could not go in under 
the section. 

The admission, made by U in the pro- 
ceeding under sec. 145, Or. P. C., when 
examined as a witness therein is evidence 
against him as a piece of admission but 
us to the admissibility of the admission 
against the co-Defendant the words of 
sec. 18 of the Evidence Act were per- 
fectly clear and inasmuch as U made the 
statement when he had parted with his in- 
terest in favour of his co-Defendgnt in 
the present suit, the admission npide by 
him could not be treated as evidence of 
admission as against the co-Defendant. 

This was an appeaj pi;^elrriad on the 
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12th of December 1922 against the decree 
of Babu Nani Gopal Mukherji, Additional 
Subordinate Judge of Zillah Burdwan, 
dated the Gth September 1922, affirming 
the decree of Babn Gajanan Banerjeo, 
Munsif, 1st Court at Katwa, dated the 
22nd December 1921. 

The facts of tlie case will appear from 
the judgment. 

Mr. Dankim Chandra Miikhrrjce atul 
Babu Charu Chandra (htngtdy for the Ap- 
pellants. 

Babu Goperuha Nath Das for the Kes- 
pondents. 

The Judgment of the Coubt was os 
follows : — 

Mukebji, J. — The Defendant No. 1 is 
the Appellant in this appeal. The appeal 
arises out of a suit to recover possession 
of a tank and some paddy land on a decla- 
ration of the Plaintiff's title thereto. 
The Plaintiff’s case was that he had pur- 
chased the same from the Bariks who 
were pro formd Defendants in the suit 
and that after such purchase he was dis- 
possessed by the principal Defendaints on 
the strength of an order obtained by them 
in their favour in a proceeding under sec. 
146, Criminal Procedure Code. The de- 
fence of the principal Defendants was 
that the property did not belong to the 
Bariks and neither they nor the Plain- 
tiffs were in possession thereof. The 
Courts below have decreed the suit. 

On behalf of the Defendants- Appellants 
two grounds have been urged in support 
of the appeal. The first ground relates to 
the reception in evidence of a kohala, 
dated the 21st Joistha 1326. It is con- 
tended on behalf of the Appellants that 
this document' requires registration and 
that inasmuch as it was not a registered 
document, it was not admissible in evi- 
denee. -It a^^ars that the document 


purports to have been executed by the 
Plaintiff’s vendor in favour of the Defen- 
dant but that for some reason or other it 
was not completed nor was it registered. 
The case of the Defendant is that nego- 
tiations in connexion with this transac- 
tion fell through and therefore the docu- 
ment was left unregistered. There is 
some oral evidence on this point and the 
d<x?ument, ns far as we can make out 
from the proceedings, was proved in the 
case for the purpose of corroborating the 
oral evidence. The value of the property 
which (he document purported to convey 
was Bs. 99; still a sale of the property, 
if it was made by a document, could only 
be made by a registered document under 
the provisions of sec. 64 of the Transfer 
of Properly Act. The sale, however, 
never took place and the document was 
proved only to corroborate the Plaintiff's 
story that the Defendant negotiated for 
the purchase of the propei-ty from the 
Plaintiff’s vendor, a fact which would sug- 
gest that the latter had title to the pro- 
perty. The learned Subordinate Judge 
states in his judgment that he agrees in 
the appraisement of the evidentiary value 
of this document as made by the learned 
Munsif and the learned Munsif in one 
part of his judgment states that the 
kobala is not at all a strong piece of evi- 
dence of the Plaintiff’s vendor’s title. 
The real use therefore that has been 
made of the document is not to show the 
Plaintiff’s vendor’s title but to prove the 
nature and the terms of the transaction 
which as a matter of fact was not com- 
pleted but fell through. That is a legiti- 
mate use that may be made of this docu- 
ment. As has been laid down in the case 
of Shaikh Juman y. Mohammad Nobi- 
neoaz (1), such a document does not con- 
fer title and is merely evidentiary, but 
(1) ai 0. w. V. 1140 adif). 
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having regard to sec. 91 of the Evidence 
Act, it may be used as evidence of the 
nature and terms of the transaction. This 
ground therefore is of no substance and 
must fail. 

The other ground taken by the learned 
Advocate appearing on behalf of the Ap- 
pellants is of much substance. That 
ground relates <o the iweption in evidence 
of a certified copy of the deposition of one 
Umapada who was not examined as a 
witness in the present suit but was exa- 
mined as a witness in the criminal pro- 
ceedings under sec. 145, Cr. P. O., to 
wliich I have already referred. Umapada 
was a pro fortnd Defendant in the present 
suit. In the proceeding under sec. 145, 
Cr. P. C., the Defendant No. 1 (the Ap- 
pellant before us) was the first party and 
the Plaintiff was the second party. 
Umapada was examined as a witness in 
those proceedings on behalf of the pre- 
sent Appellant. Tn the present suit, 
Umapada was cited as a witness by the 
Plaintiff but he did not appear. Subse- 
quently as appears from a liajira to be 
found on the record, his name was put 
forward as being present on a particular 
day as a witness on behalf of the Defen- 
dant-Appellant. He was, however, not 
examined ; and at the time of the argu- 
ment a certified copy of the deposition of 
Umapada as given by him in the proceed- 
ings under sec. 145, Criminal Procedure 
Code, mentioned above, was put in on be- 
half of the Plaintiff and was marked as 
an exhibit in the case. The Appellant 
contends that the learned Subordinate 
Judge was wrong in considering this de- 
position as a piece of evidence in the case. 
The learned Judge, as appears from his 
judgment, has relied upon this piece of 
evidence a good* deal and in fact the 
major portion of his judgment deals with 
the adotissib^^ sand evidentiary value of 


the deposition of Umapada. He has held 
that this evidence is admissible under sec. 
83 of the Evidence Act and that even if 
it be conceded that it does not come under 
that section then it may be used in evi- 
dence as an admission as against the pre- 
sent Appellant. Before dealing Vkith 
those two matters I should like to observe 
at the outset that whatever view may be 
taken of them , the deposition has not been 
proved at all. A certified copy of the de- 
position of a witness would not come in 
by itself. Tn any case it will be neces- 
sary to adduce evidence proving the iden- 
tity of the person who gave the deposition. 
That does nut appear to have been proved 
in the present case and it was only in the 
coii'rao of tho argument that a certified 
copy was put in and marked as an exhi- 
bit. Now turning to the learned Judge’s 
reasoning that tho deposition is admissible 
under sec. 33 of the Evidence Act, I find 
that the learned Judge seems to be of opi- 
nion that although it has not been proved 
that Umapada had been kept away by the 
Defendant-Appellant liis evidence is ad- 
missible under that section because he ac- 
tually appeared on behalf of the Defend- 
ant as a witness on one particular occa- 
sion and that therefore it should be in- 
feiTcd that it would be useless for the 
Plaintiff to have sx)ent money in order to 
bring Umapada to Court as a witness. 
See. 33, however, is perfectly clear on the 
point. Evidence will be admissible under 
sec. 33 of the Evidence Act, when the 
witness is dead, when he cannot be found, 
when he is unable to give evidence or is 
kept out of the way by the adverse party 
or if his presence cannot be obtained with- 
out an amount of delay or expense which 
the Court considers unreaecmable. The 
requirements of none of these clauses men- . 
tioned in sec. 38 of the Evidence Act have 
been satisfied in the present case. .The 
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mere fact that he did not appear as a wit> 
ness when cited on behalf of the Plaintiff 
or that he appeared as a witness on behalf 
of the Defendant on one occasion but was 
not examined when it has been distinctly 
fotmd that he was not kept out of the way 
by the Defendant would not be a ground 
for admitting the deposition under sec. 
33 of the Evidence Act. As regards the 
Question of expense what the learned Sub- 
ordinate Judge says with reference to it 
does not show that the presence of Uma- 
pada could not bo obtained without an 
anaount of expense which would be consi- 
dered unreasonable by the Court. Then 
again there are three provisos to that sec- 
tion. The second pioviso is to the effect 
“ that the adverse party iu the first pro- 
ceeding should have the right and oppor- 
tunity to cross-examine tlie witness.'’ 
Vmapada had hcen e.xauiinud iu the ])vo- 
ceedings under sec. J45 as a witness on 
behalf of the Defendant who was the first 
party therein. The Defendant liad no 
opportunity nor the right to cross-exa- 
mine Umapada; and, in these circum- 
stances it is impossible to bold that this 
proviso has been complied witli in tho 
present case. I am clearly of opinion 
therefore that the deposition of Umapada 
could not go in under the provisions of 
sec. 33 of the Evidence Act. Tlie learned 
Subordinate Judge then says tliat even if 
sec. 33 did not apply, the deposition could 
be used as evidence of admission as against 
the present Appellants. Umapada is a 
co-Defendant in the present suit with De- 
fendant No. 1 (Appellant). The admis- 
sion made by him in the proceeding under 
sec. 146, Criminal Procedure Code, when 
examined as a witness therein is un- 
doubtedly evidence as against him. Xu 
the case of Soojan Bibi v. Achmut Ali (2), 
Sir Bichard Couch, C. J., dealt with this 
(9^ 14 B. U B. App. 3 C1S74). 


question and observed as follows : — 
" Sec. 33 does not apply to the deposition 
of a witness in a former suit when the wit- 
ness is himself a Defendant in the subse- 
quent suit, and the de]X)sition is sought to 
be used against him, not as evidence 
given between the parties one of whom 
called him as a witness, but as a state- 
ment made by him, which would be evi- 
dence against him whether he made it as 
a witness or on any other occasion. It is 
used against him as an admission ; sec. 33 
has no application to such a case as the 
present. The sections of the Evidence 
Act which do apply are the sections relat- 
ing to admissions." Tlio same view has 
been taken iu the case of AH Mahommed 
l\hnn V. Sheikh Moharaj Bepari (3), 
where it has been laid down tliat such a 
statement can be evidence against the 
maker of it as a piece of admission. The 
«ji!ostioii that next arises is wlrether when 
tlie statement may be used as an admis- 
sion as against Umapada it may not also 
be used as against Umapada’s co-Defend- 
unt, viz., the present Api)ellant. That 
question lias been considered in several 
cases decided by this Court of which 1 
shall refer to two. In the case of Meajan 
Mntabar v. AUmuddi Mian (4), when deal- 
ing with the question of admissibility of 
an admission as against a co-Defendant it 
was laid down that when several persons 
are jointly interested in the subject-matter 
of a suit, an admission by one of them is 
receivable iu evidence not only against 
him.sclf but also against the other Defen- 
dants, whether they be all jointly suing 
or sued, provided that the admission re- 
lates to the subject-matter in dispute and 
is made by the declarant in his character 
of a person jointly interested with the 

I ( 3 ) ae 0. L. J. ise ( 1921 ). 

(4) I. L. B. 44 Cal. 180: I. 0. 20 0, W. V, 
1216 (1016). 
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party against whom the evidence is ten- 
dered. In a later decision of this Court 
in the case of Ambar AK v. Lutfe Alt (5), 
it was pointed out that in such a case rt 
was absolutely necessary that the admis- 
sion should relate to the subject-matter in 
dispute and that it should be made by the 
declarant in his character of a person 
jointly interested with the party against 
whom the evidence is tendered and that 
the requirement of the identity in legal 
interest between the joint owners ie of 
fundamental importance. It was further 
pointed out that to hold otherwise would 
be to permit a litigant to discredit an 
opponent’s claim merely by joining any 
person as the o])ponent’s co-party and 
then employing that person’s statements 
as admission. Indeed, it is not necessai-y 
to refer to any cases on the jioint because 
the words of sec. 18 of the Hvidence Act 
are perfectly ])lain. They are these : — 
" If they are made during llie continuanc<i 
of the interest of tlie persons inahing Ihc 
statements.” In the jircsent ca.se IJiiia- 
pada made the statements when he had 
parted with the interest in favour of Ihc 
lessee, the Defendant fs'o. 1. In this view 
of the matter I am not iwepared to accejd 
the reason given by the learned Subordi- 
nate Judge tliat the statement of TJma- 
pada as contained in the aforesaid deposi- 
tion can be treated as evidence of admis- 
sion as against the present Appellant. 

The learned vakil for the Respondents 
has argued that even if this evidence be 
held to be inadmissible we should not in- 
terfere with the decision of the learned 
Subordinate Judge. He Lis referred us 
to the observation which is to be found 
in the portion of the learned Judge’s judg- 
ment which juns in these words : ” 1 only 
wish to mention here that even if this 
Jt. 45 Cal. 169; a. c. 21 0. W. N. 


deposition be entirely thrown out of ihe 
Court, my finding would remain un- 
changed. Only what can be easily held on 
this tangible admission will have to be 
based on the balance of other evidence and 
probabilities of the case.” We have con- 
sidered this argument of the Respondents 
very carefully; but having regard to the 
fact that the major portion of the judg- 
ment of the learned Judge is based upon 
the dcpo.sition of Umapada and also to the 
fact that the learned Judge does not state 
what the balance of other evidence is nor 
wJiat the probabilities of the case are and 
further because we find that the learned 
•fudge in ^wint of fact based his decision 
mainly, if not entirely, upon this deposi- 
tion of Umapada, we are unable to hold 
that this ie a case in which we should de- 
cline lo intcrfeie merely because at the 
conclusion of the judgment the learned 
Subordinate Judge has recorded the ob- 
s-ervalion to which I have refereed. I am 
clearly of opinion that this is a case in 
v.Jiic,h we should interfere. Accordingly 
J set aside tlie decree nassed by the learn- 
ed Kubordinate .Tudge and remit the ap- 
peal to his Court so that the deposition of 
Umapada may be excluded and a decision 
arrived at on the appeal on the other 
materials on the record and in the light of 
the observations made above. The costs 
will abide the result. 

SuiiHAW'ABDY, J.— I agree. 

S. C. M, 
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SOHBAWABDT, J. 

MOKBhJl, J. 

1925, 

Heard, 

11, November. 

Judgment, 

13, November. 

Limitation— Tilh by advene pouetsion for over 
ttedve yeare— Usufructuary mortgagee^ pouetsion of 
— Usufructuary mortgagee, if can retain pouetsion 
after payment of his mortgage money in full before 
the expiry of the period. 


R M M J Rai and anr.. 
Defendants, Appellants, 
V. 

DaKsHinbsuah Rm and 
ors., Plaintiil's, 
Respondents. 


The suit land was mortgaged to one 
Hooke in 1876 then to Khelaram in 1888 
by wag of usufructuary mortgage to retain 
possession till Ajtril 1808 and then to Res- 
pondents’ father in 1889 who bought it in 
February 1901, paid Khelaram the entire 
mortgage money found duo to him up to 
April 1908 and entered into possession 
then. The Appellants dispossessed the 
Respondents in December 1817 and 
alleaed title by purchase from the trans- 
ferees of Hooke who had in 1881 bought 
under his own mortgage decree, to which 
Khelaram was no party. At the time of 
Hooke’s purchase and thereafter the land 
was in Khelaram’ s possessnon. Hooke 
never obtained possession : 

Held — That the Respondents acquired 
title to the disputed land by adverse pos- 
session from February 1901 till disposses- 
sed by the Appellants in December 1917. 

The usufructuary mortgage terminated 
in 1901 when the mortgagee Khelaram was 
paid off in fuU. Khelaram had no right to 
retain possession since February 1901 
when the usufructuary mortgage was re- 
deemed upon payment in full of tlve mort- 
gage money; adverse possession as against 
Khelaram, Roaihe and his transferees be- 
gan in February 1901 and not from April 
1908 . 


Bam Narain Sahoo v. Bandi Prasad 
(1) distinguished. 

Per jVIukriui, J.—A paper-book con- 
taining translations of the Appellants* 
documents of title relied upon by them 
loas not itself secondary evidence of 
their contents, but if a proper case were 
made out for the reception of such evi~ 
dcnce then in conjunction with the re- 
quisite oral evidence it would prove the 
said contents. 

Correct practice in dealing with such 
evidence when tendered, indicated. 

This was an appeal preferred on the 
8th of Pebniary 1923 against the decree 
of Babu bejoy (iopal Chatterjee, Subordi- 
nate Judge of Asaneol in Zillah Burd- 
wan, dated tlie 4tli of November 1922, 
ariiriuiiig the di'cree of Babu Ciopal Chan- 
dra Basil, iviimsif of AKfuisnI. flaled Ibe 
i7iJi of December J921, 

Tbo lajid in suit liolonged to one 
Rakhal who mortgaged it to Booke in 
1870 then to Khelaram in 1888 by way 
of usufructuary mortgage under the terms 
wiiereof b e mortgagee was to remain in 
possession till April 1908 and then to llic 
Blaintids’ father Chintaram in 1889 who 
ix)ught it from Bakhal on 25th February 
1901 in satisfaction of tJie debt due to 
himself by Ilakhal under Jiis mortgage of 
1889. (■hiiitaram paid to tlie usufruc- 
tuary moitgLgee Kliclarani in February 
1901 the entire amount found due to the 
latter till April 1908 and got possession 
thus. The riaintiffs remained in pos- 
session of the suit land from February 
1901 till their dispossession by the Defen- 
dants in December 1917. 

Un this finding botli the trial and the 
lower Appellate Courts decreed the Plain- 
tiffs-Bcyi)oiidcnt.s’ suit for recovery of 
possession. 

The point for decision in second appeal 
was whether the Respondents* possession 
(l) 1. L. R. 31 Cal. 737 (1004). 
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wae adverse from February 1901 or from 
April 1908 till their disposseaBion by Ap- 
pellants in December 1917. 

The contention of the learned Advocate 
for the Appellants was that the Plaintiffs- 
Respondents’ adverse possession could not 
run as against Rooke or the Defendants 
his transferees or Khelaram so long as 
Ehelaram’s usufructuary mortgage sub- 
sisted, i.e., till after April 1908. Plain- 
tiffs’ possession was not adverse from 
February 1901 but from after April 1908. 

Ehelaram having been no party to 
Rooke’s mortgage suit his rights of re- 
demption under his usufructuary mort- 
gage remained unaffected; and Plaintiffs’ 
possession was not adverse as against him 
till after April 1908. 

Ram Ndjrain Sahoo v. Bandi Prasad (1) 
and Bunwari Jha Ramji Thakur (2). 

All necessary facts appear from the 
judgment. 

Mr. Bankim Gh. Mukherji and Bahu 
Charu Chandra Ganguli for the Appel- 
lants. 

Babu Jyotis Chandra Sarkar for the 
Respondents. 

The Judgment of the Court was as 
follows : — 

SuHRAWAEDY, J.— In this case the De- 
fendants are Appellants. Both the Courts 
below decreed the Plaintiffs’ suit which 
was one for establishment of their title to 
and recovery of possession of 15 oottahs of 
the land in suit. The property originally 
belonged to one Rakhal. The Plaintiffs’ 
rase is that on the 25th February 1901 the 
Plaintiffs’ father purchased it along with 
other plots from Rakhal. The kobala 
recites that the property was sold in order 
to pay off a' mortgage, executed by Rakh.il 
in favour of . the Plaintiffs’ father in 1889. 

. 3i Cal. 737 (I0OA). 

(2) 7 C. W. N. 11 (1903). 


It further appears that in 1888 Rakhal had 
mortgaged this plot to one Ehelaram by 
way of usufructuary mortgage and put 
him in possession of it under which the 
mortgagee was to remain in possession op 
to 1314. The Plaintiffs’ father, after 
having purchased the land, paid off Khela- 
rain and entered into possession of it in 
1901. The Plaintiffs allege that they were 
in possession all along from that date till 
December 1917 when they were dis- 
possessed by the Defendants. There were 
proceedings started under sec. 145, Cr. P. 
C., which terminated in favour of the De- 
fendants and hence this suit. The De- 
fendants’ case is that the property in suit 
belonged to Rakhal who in 1284 mort- 
gaged it to one, e.g., Rooke who obtained a 
decree on the mortgage and purchased the 
property in 1891. In 1892 Rooke sold it 
to Dinesh from whom Ramesh, who held a 
mokuiari Interest in the property Imught 
by Rooke, purchased it iri 1900. Ramesh 
mortgaged the property to one Bhowni 
Ranjan Sen who obtained a decree on the 
mortgage and in execution of the decree 
the property was purchased by one 
Harmukh Marwari from whom the De- 
fendants purchased it on the 28th Eartick 
1318 and since then they are in possession 
of it. The Defendants did not produce 
their documents of title but stated that 
they were filed in a certain case in the 
High Court. No attempt was made to 
call for the documents from the High 
Court but the paper-book prepared in the 
High Court in which translations of those 
documents were inserted was put in on 
behalf of the Defendants. The Plaintiffs 
objected but the trial Comii marked the 
paper-book as an exhibit in the case with 
the remark " after objection.” At the 
hearing the trial Court ^d hot take into 
fonsideration the documents in the paper- 
book as the original documents were not 
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placed before it. On appeal the Subordi- 
nate Judge held that the paper-book was 
not admissible in evidence but he looked 
into the paper-book and on a consideration 
of certain facts he found against the De- 
fendants. 

The first point that is argued before us 
is that when the Court below was of opi- 
nion that the paper-book should not have 
been admitted in evidence, the Defendants 
should have been given an oi)i)orlunity of 
producing the original documents. They 
allege that the trial (^ourt having admitted 
the paper-book they did not consider it 
necessary to produce the original docu- 
ments and the Appellate Court being of 
opinion that the original documents should 
have been produced and that the i)aper- 
book was no evidence, opportunity slioiild 
have been given to them to produce the 
original documents. This question raises 
a question of some intricacy inasmuch as 
the paper-book is, in my opinion, no evi- 
dence at all, either primary or secondary. 
It may be, however, conceded that in the 
interest of justice, one Coui't having com- 
mitted a mistake in admitting the docu- 
ment, another Court when it was of opi- 
nion that such a document should not 
have been admitted should have given an 
opportunity to the Appellants to produce 
the original documents. It is nut neces- 
sary to enter into this matter further as 
in my opinion the appeal fails on the 
ground of limitation. It is found that the 
Plaintiffs came into possession of this 
land in 1901. They were disfiossessed in 
1917. On these facts the Munsif found 
that the Plaintiffs succeeded, irrespective 
of the title which they have proved, in 
proving adverse possession against the 
Defendants and their predecessors. The 
learned Subordinate Judge is also of opi- 
nion that the evidence of possession ad- 
duced on behalf of the Plaintiffs is pre- 


ferable to that produced on behalf of the 
Defendants and he has found that the 
land was in |x)ssession of the Plaintiffs 
from 1901 till their dispossession in 1917. 
In view of these findings he dismissed the 
appeal. In this connection, it is argued 
before us, that the Plaintiffs’ possession 
in 1901 need not be adverse against 
Jiakhal and therefore against the Defen- 
dants who derived their title from Bakhal. 
It is said that in 1901, the property was 
in £)u8session of Khelarain by virtue of the 
usufructuary mortgage executed in his 
favour by liakhal. Bakhal and his succes- 
sors in title, the Defendants or their pre- 
decessor, were therefore not entitled to 
take ))osseK8ion of the property until the 
terminatiun of Ihe usufructuary mortgage 
in favour of Kheluraiu until the end of 
1014 or April 1908. I am unable to accept 
this contention. The Plaintiffs’ father 
redeemed the mortgage in favour of Khe- 
laram and took actual possession of this 
propeJ ty by virtue of his purchase. Ac- 
cording to the Defendants’ case in 1901 
when Baklial sold this property to the 
Plaintiffs’ father he had no interest left in 
it. The Plaintiffs’ father was then for all 
intents and purposes a trespasser so far as 
the Defendants were concerned. He 
came into possession of the property as a 
trespasser and by paying off Ehelai-am he 
obtained actual possession of it. Ehela- 
ram's mortgage having come to an end in 
1901, he being paid off, Bakhal or the De- 
fendants who allege to have derived their 
title from him, cannot say that they had 
no right at all to take direct possession of 
the property in 1901. The only bar to 
their taking khas possession of the pro- 
perty was the usufructuary mortgage exe- 
cuted in favour of Ehelaram. When that 
mortgage was ertinguished or the opera- 
tion of it terminated, by any means 
whatsoever, the Defendants cannot say 
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that Khelaram wan still entitled to posses- 
sion and their title to Mias possession was 
delayed till the entire ])eriod of usufruc- 
tuary mortgage. In this view of the 
matter, the finding of the Courts below 
being that the Plaintiffs were in possession 
from 1901 to 1917, it must be held that 
tliey acquired a good title by adverse t>o^- 
session against the Defendants. I am 
accordingly of opinion that this appeal 
fails on the second ground mentioned 
above and should be dismissed with costs. 

Muebbji, J. — I agree that the api)eal 
should be dismissed with costs and desire 
to add a few words. 

But for the opinion which T have 
formed on the question of possession I 
should have felt bound to remand the case 
to enable the Defeudants-Appellants a 
fui'ther opportunity of adducing documen- 
tary evidence. They put in a High Court 
paper-book in a certain first appeal os 
secondary evidence of the contents of some 
documents. The paper-book by itself 
would not be secondary evidence of the 
contents of those documents, but if a pro- 
per case were made out for the I’eception 
of such evidence then in conjunction with 
the requisite oral evidence it would prove 
the said contents. Objection to the re- 
ception of the paper-book in evidence was 
taken on behalf of the Plaintiffs but that 
objection was not dealt with at the time. 
The paper-book was marked as an exhibit 
with the endorsement that it was objected 
to. The order sheet contains a simple 
order that it was marked as an exhibit, 
while the list of exhibits shows that it was 
admitted subject to objection. It will be 
obseryed that the column provided for the 
remarks in the said list is headed “ whe- 
ther admitted after or wiidiout objection.’* 
Tl^a is as it should be, for all objections 
jM tp the a^js^s^bility of evidence should 
d^s witff at the time of its reception 


or at any rate at the earliest possible op- 
portunity, — a rule which has been re- 
peatedly enjoined in repoi'ted decisions. 
The reason of the rule is that if the Court 
allows the objection, the party tendering 
the evidence may take such steps as he 
may be advised to get the lacunse re- 
medied. The expression “ subject to ob- 
jection ” means that the objection remains 
undecided. It may be that in some cases, 
evidence has to be mceived subject to ob- 
jection in anticipation of other evidence 
which, it is hoped, will be forthcoming 
and which if produced will remove the ob- 
jection. In such cases a final decision on 
the objection must be recorded before the 
Court proceeds to judgment. Omission 
in this resireci is likely to prejudice 
the party pi-odueing the evidence by 
lotting the matter remain in a dubious 
state and tlien depriving the party ten- 
tloritig the evidence of an opportunity of 
making up the defects which in many 
cases he would be ready to do if he is told 
that the objectioii is allowed. In the pre- 
sent case it is only in the judgment of 
the trial Court that there is any indica- 
tion that the Court is not satisfied as to 
the admissibility of the evidence. This is 
ii procedure which deserves to be con- 
demned. 

On the question of possession, however, 
1 am decidedly against the Appellants* 
contention. The mortgages in order of se- 
(jiience were aa follows : — (1) Simple mort- 
gage in favour of Rooke, (2) usufructuary 
mortgage in favour of Khelaram and, (3) 
simple mortgage in favour of the Plain- 
tiff’s father. At the date of the suit on 
Booke’s mortgage the other two mort- 
gages were in existence, but the said 
mortgagees were not made parties to the 
suit and the right of the puisne mort- 
gagees who were not parties to the suit 
remained unaffected by the deoree and 
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the proceedings in execution thereof. 
The Appellants’ chief contention is that 
so long ae the usufructuary mortgage in 
favour of Ehekram subsisted, adverse 
possession could not run as against Booke 
or hie transferees — the Appellants being 
such transferees— and as an authority for 
tMs proposition reliance is placed| upon 
certain decisions, notably that of this 
Coiwt in the case of Ram Narain Sahoo v. 
Bandi Prasad (1), in -.vhich it is observed 
that a first mortgagee in possession under 
a prior sale may always sliield himself 
under his mortgage and his purchase, 
authough his right to possession may be 
defective and that the puisne mortgagee’s 
right is limited to a right of redemption or 
sale of the mortgaged premises subject to 
the lien of the first mortgagee or auction- 
purchaser on a decree obtained by the 
latter. If Booke could obtain possession 
under his purchase the rights of the 
parties would have been regulated by this 
rule. The findings of the Courts below 
indicate, and indeed it is slated to be one 
of the admitted featuj'cs of the case, that 
the property was at the time of Booke’s 
purchase and thereafter in the fiossessiou 
of Bhelaram, the usufnictuary mortgagee. 
The Plaintiffs’ father treated this deense 
as a nullity, ignored the rights of Booke, 
purchased the property in satisfaction of 
his own mortgage, and also paid off Khela- 
ram and came into possession. He ac- 
quired no title under his purchase and 
came in as an outsider and possibly a 
trespasser; and the fact that ho chose to 
pay off Ehelaram makes no difference. 
From the point of time that he came to be 
in possession, he was in adverse posses- 
sion. This was in 1308, and from that 
time till 1824 when the Plaintiff was dis- 
possessed, the Plaintiffs’ father and then 
the Plaints were in possession adversely 
- ti) 1. L-iB. OsL W aocM). 


to the Defendants. What rights Booke 
had after his purchase as against Khela- 
ram and the Plaintiffs’ father as puisne 
mortgagees is a question which has hardly 
any bearing on the question of possession. 

H. D. C. 

lOlVlL APPELLATB JURISDICTION.] 
Appral from Appellate Dboreb 
No. 274t OF 1923 

WITH 

Bole No. 67 L of 1924. 

Srieath Biiattaobarta 
and ors., Defendants, 
Appellants, 

V . 

I Jatindba Mob am Obais 
TkEji, Plaintiff, 
Respondent. 

Minor— Contract for sale hy guardian to pay off 
debts, if speeiJicaUy en forcible— Contract, if enfor- 
ciUe against adidt parties in respect of their interest. 

Although a sale by a guardian of a 
minor of the latter's property to pay off 
the debts of hit father is binding on the 
minor, a eontraet for such a sale stands 
on a different footing; and a contract by 
the guardian to sell the minor’s property 
for the payment of his father’s de^ is not 
specifically enforcible, 

Mir Sabwab Jan v. Fakhruddim Mono- 
MED Choudhdrx (1) referred to. 

The contract may be enforced with 
variation in respect of the shares of the 
adult co-executants, though it fails in res- 
pect of the share of the minor. 

This was an appeal against a decree of 
the Additional District Judge of ydllah 
24-Perganas (Mr. S. K. Ghosh), dated the 
^th .Tune 1923, reversing a decree of the 
Subordinate Judge, 2nd Court of that 
District (Babu Eunja Bebary Biswas), 
dated the 18th August 1921. 

a) I. L. B. SS.Oal. 288: •. o. 16 0. W. N. 

74CP.OJ(lMl)> 


Gbkavab, J. 
Mdkebji, j. 
1925, 

26, February. 
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The facts of the case will appear from 
the judgment. 

Bahu Ilira Lai Ckakervarty for the Ap- 
pellants. 

Mr. Jatindra Nath Sen and Bahu 
Swendra Nath Bose III) for the Beepon- 
dent. 

The JUDGMBNT OF THE COUBT WAS as 
follows : — 

Gbeaves, J. — This is an appeal by the 
Defendants against a decision of the 
second Additional District Judge of 
24-Perganas reversing a decision of the 
Subordinate Judge. The suit out of 
which this appeal arises was a suit by the 
Plaintiff to enforce specific performance 
of an agreement for sale of certain pre- 
mises, dated the 10th December 1919 . . . 
whereby certain persons agreed to sell 
premises No. 18, Haldarbagan Lrane, as 
therein mentioned to the Plaintiff for a 
sum of Bs. 6,000. The contract was en- 
tered into by Srinath Bhattacharya, 
Krishna Lai Bhattacharya, Makham Lai 
Bhattacharya, Ananta Lai Bhattacharya, 
Narain Chandra Bhattacharya and Balai 
Chandra Bhattadiaiya, a minor, by his 
guardian Sreemutty Bhajahari Devi who 
was Balai’s mother. .The contract was 
executed by all the parties other than 
Narain and it was duly registered. Sub- 
sequently, an unregistered document was 
entered into by Makham Lai, dated the 
26th of December 1919 whereby he pur- 
ported to convey his interest in the pro- 
perty to the Plaintiff. The document in 
form is a conveyance and in the document 
there is an undertaking to execute a con- 
veyance on proper stamp paper and to get 
the title-deed registered vrithin certain 
time. Theh there is 4 fur^r unregister- 
ed document, dated' the 28th of December 
1919, exe^ilted by Narain;' Ananta wd 
Baliu by his guarchm wheiehy they pur- 


ported to convey their interest to the 
Plaintiff. Here again the document in 
form is a conveyance of sale and contains 
a covenant to' execute the sale-deed on 
proper stamp paper and to get it register- 
ed. Tlie first Court dismissed the suit for 
sixicific performance finding that the 
Plaintiff was guilty of fraud, misconduct 
and dishonesty as he wanted to take un- 
due advantage over the Defendants who 
were all illiterate or half literate. The 
lower Appellate Court has reversed the 
finding of the first Court and has decreed 
specific performance in favour of the 
Plaintiff of the whole property. 

Three points have been urged before us 
on behalf of the Appellants against the 
decree of the Additional District Ju^e. 
First, it is stated that one of the Defend- 
ants, namely, Balai was a minor and that 
the guardian could not bind Balai and 
that there could be no decree for s{)ecific 
])erforniance against him. Secondly, it is 
stated that Defendant No. 4 Narain was 
not bound as he did not sign Ex. 1 and 
that Ex. 3 being a conveyance of a pro- 
|)erty worth more than Bs. 100 is not ad- 
missible in evidence ae it is not registered. 
Thirdly, it is urged that the contract is 
one and indivisible and that inasmuch as 
the share of Balai is not bound and that 
of Defendant No. 4 also, there could be 
no decree for specific performance. 

So far as the first point, is concerned, 
wo think that the point is a good one. 
There is no doubt that the learned Judge 
has found in this case that the property 
was sold for the debts of the father of the 
minor and there is no doubt that there are 
decisions of this Court whereby a con- 
veyance, executed by the guardian of a 
minor in respect of ^e debts of his father, 
has been held to be binding on the 
minor,' but a conveyance stands in a differ- 
ent positiem .from 4 oontraet for saje. In 
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a conveyance the whole matter is com* 
plete and there is no doubt that a minor 
would be bound by a conveyance of pro- 
perty executed by bis truardian to pay off 
bis father's debts and that be could not 
get it set aside merely on the ground of 
his minontv. But different considera- 
tions apply with regard to a contract for 
sale where the transaction is not com- 
plete. In cases of this nature there may 
be a change in the value of the property ; 
and after all, the remedy of specific per- 
formance is a discretionary remedy and 
the Court may well say that having regard 
to possible fluctuations in value specifle 
performance should never be decreed 
against a minor. There are decisions in 
this Court in which s|iecific performance- 
under similar circumstances has appar- 
ently been decreed. But those decisions 
were before the decision of the case of 
Mir Sarvoar Jan v. Fakhruddin Mohomed 
Choudhury (1), where their Lordships of 
the Judicial Committee laid down that it 
was not within the competence of the 
guardian of a minor to bind the minor or 
minor’s estate by a contract for the pur- 
chase of immoveable property. In the 
case of Mir Sartoar Jan v. Fakhruddin 
^MllJltpm,ed Choudhury (1), the suit was 
onftiior specifle performance by a minor 
of an agreement for the purchase and sale 
to him of certain immoveable property en- 
tered into by the manager of the minor’s 
estate and his guardian on his behalf . . . ' 
and as I have already stated their Lord- 
ships held that there should be no decree 
for specific performance of the contract be- 
cause they stfltSd'thfft there was no mutu- ' 
ality. We were asked to distinguish 
this case on the ground that it deals with - 
an agreement for the purchase of an im- ■ 
moveable property by -a minor and it is" 
(1) I. L. B. 89 «, c. te- b. -Mr. if.* 

74 (P. OJ (»9i.|p . 


stated that the same considerations Which 
apply to a purchase do. not apply to a case 
of this nature where it is sought to en- 
force an agieement for sale entered into 
by a minor of his property by his guardian 
for the purpose of, I assume, payment of 
his father’s debts for which he is liable. 
We cannot see, however, that there is- 
any such distinction to be found from the 
perusal of the judgment to which I have- 
referred. The ruling, it seems to us,; 
lays down the law in unequivocal terms 
and is binding on us. We think there- 
fore that having regard to this decision 
the first point must prevail and that there 
could be no specific performance of the 
contract so far as Defendant No. 6 is con- 
cerned. 

So far as the second point is concerned, 
namely, that Defendant No. 4 Narain 
is not bound we are not prepared to say 
that this contention is well-founded. Ex. 
3 seems to us to be really in the nature of 
an agreement to sell though in form it is 
undoubtedly a conveyance. But having 
regard to the expression therein to which 
I have already referred, namely, the un- 
dertaking to execute a subsequent con-, 
veyance we think that it was intended by 
the parties that it should be treated 
merely as a contract. The result is that 
we think that Narain was bound by the 
agreement of the 10th December 1919. . 

So far as the third point is concerned, 
there does not seem to be anything in 
this. It is difficult to say that because 
Balai may not be bound the other parties 
to the ccmtract should not be bound. 
The Plaintiff states that he is willing to 
purchase the shares of the parties in the 
property other -than -the share of Balai - 
wlm is not bound .by -the contract. 'Ac- 
cordingly, there will he this variation in- 
the decree of the lower Appellate Court, 
namely, that vye declare that the share of 

34 
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Balai is not bound by the contract of the 
10th December 1919 but subject to this 
the decree of the lower Appellate Court 
will stand and there will be a decree for 
specific performance against the Defend* 
ants other than Defendant No. 6 in res- 
pect of their shares and interests in the 
property in suit. 

We make no order as to costs. The 
property of the minor will not be hound by 
any decree for costs that has been passed 
against him. 

Mukbbji, J. — agree. 

N. C, 

PRIVY OOUNOIl. 

[Appbai. fboh Bbnoai..] 

Viscount Finlay. 

liOBD BLANRSBOnOH.I 

Sib Jobn Edge. Mahomed Ali 

Mb. Ahbbb Ali. I Mamoojbe. Appellant, 
1925 

Heard, 10. July. Howbbon Bbothbrs, 
Judgment, , Respondents. 

10, July. 

Indian Contract Act (IX of 187S), tee, ISO — 
Siaret^ for Receiver appointed hy Conrt— Continuing 
guarantee, if can be ditcharged by notice— Content 
of Court neeetmry. 

NotwithstandiiiQ sec. 130 of the Con- 
tract Act, it is not competent for a surety 
to a Receiver appointed hy Court, who 
has been accepted by Court as such, 
without the consent of the Court to dis- 
charge himself from liability for future 
transactions by merely giving notice to the 
decree-holder or other person at whose 
instance or for whose benefit the Receiver 
was appointed. 

BaINABAYAN MUEEBJI V . PHOIiKCMABJ 

Dasi (1) considered in the judgments of 
the High Court which were afflrmfid by 
the Jud^uU^Committee. 

(1) I. L. B. 20 Oal. 08 (t00». 


This was an appeal (No. 160 of 1924) 
from an order of the High Court at Ben> 
gal, dated the 8th May 1928, which 
affirmed an order of the said Court, dated 
the 2nd January 1923, in its Original 
Jurisdiction. 

The said order was made against the 
Appellant as surety for the payment by 
liim of a sum of Bs. 32.806 found due. 
from the principal debtor, and which the 
latter had failed to discharge. 

The facts which were not in dispute 
were shortly as follows : — 

The Respondents obtained a prelimi- 
narv mortgage decree against the Harveys 
ou the 29tb July 1920. 

Under that decree W. S. G. Harvey 
was appointed Receiver of the mortgaged 
premises and the Appellant was accepted 
as his surety and executed a bond in the 
usual form. On the 22nd Julv 1921, the 
Appellant applied to be released from his 
bond but no order was made on the appli- 
cation. 

On the 6th August 1921 the Appellant 
wrote to the Respondents informing 
them that he wished to be released from 
his suretyship. The letter continued — 

“ My client accordingly does not de- 
sire to continue to guarantee the acts ^ 
Mr. Harvey in whom he can therefi^fe 
place no confidence and desires to be re- 
leased from further acting ; but, of course, 
will hold himself under the bond already 
executed for all acts and omissions of the 
said Mr. Harvey till such date as my 
client may be released from further acting 
by order of the Court which my client will 
now seek to obtain . . « v 
On the 12th December Harvey was re- 
moved from his appointment as Receiver. 
An enquiry was held and a report made 
showing the sum of Bs. 32,806 due from 
Harvey and an order was made on the 
16th July 1922 for the payment of that 
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amount within a week. Harvey default- 
ed and the present application waa mode 
on the 4th December 1022 under sec. 145 
of the Code of Civil Procedure, 1008, for 
execution against the Appellant as surety. 

The application was opposed on various 
grounds, of which the most material was — 
That the Appellant had on the 22nd July 
1021 given notice to the Bespondents and 
to the Court within the meaning of sec. 
180 of the Contract Act and had thus re- 
voked his liability as guarantor. 

This contention was negatived by the 
trial Judge (Greaves, J.) who made the 
order asked for by the Bespondent Com- 
pany. 

In his judgment the learned Judge held 
that the passage in the judgment of 
Banerji, J., in Itajmrayan Mukerji v. 
Phulkumari Dost (1) was obiter dictum 
and that the provisions of sec. 130 of the 
Contract Act had no application to a con- 
tinuing guarantee given on behalf of a 
Beceiver as in the case before him. 

An appeal from this order was heard by 
a Division Bench of the High Court con- 
sisting of MOOKEB.1EE and Bankin, JJ., 
who dismissed the appeal with costs. 

In their judgment they stated as fol- 
lows : — 

“ On behalf of the surety, reliance was 
placed upon sec. 180 of the Indian Con- 
tract Act, ard the decision in Rajnarayan 
Mukerji v. Phulkumari Dost (1). This 
decision was doubted by the Madras High 
Court in Subroya Chetty v. Bagammall 
(2), which was accepted by the Allahabad 
High Court as a correct exposition of the 
law in Kandhya Lai v. Manki (3). We 
dre of opinion that the view taken by Mr. 
Justice Greaves is correct. In Rajnara- 
yan v. Phulkumari (1), it was ruled that 

(1) I. L. B. 89 Oal. 68 at p. 72 (1908). 

(8) L L. B. 28 Mad. 101 (1004). 

(8) I. U B. 81 AU. 66 (1908). 


BROtHEBS, 

sec. 130 of the Indian (Joutract Act en- 
abled a person who had become surety in 
an administration proceeding to discharge 
himself by suitable notice. The judg- 
ment of Sir Francis Maclean, C. J., was 
cautiously phrased and does not support a 
more extended rule, although the lan- 
guage used by Mr. Justice Banerji seems 
to go further. We are of opinion that 
notwithstanding sec. 130, which holds 
that a continuing guarantee may at any 
time be revoked by tbo surety as to future 
transactions by notice to the creditor, it 
is not competent to the surety for a Be- 
ceiver, who has been appointed an officer 
of the Court, to discharge himself merely 
by notice to the decree-holder, or other 
person at whose instance or for whose bene- 
fit the Beceiver was appointed ; O'keefe 
V. Armastrong (4). A person does not be- 
come a surety till he has been accepted as 
such by the Court and we cannot hold on 
principle that he can discharge himself 
without the consent of the Court. Disas- 
trous consequences may, indeed, result to 
the estate in charge of the Beceiver, if the 
surety be held competent to relieve him- 
self from the moment he has given notice 
to the person interested. It is worthy of 
remark that this extreme position was not 
at first taken up by the surety in the case 
before us ; as already stated, he realised at 
quite an early stage of the proceedings 
that he could secure his discharge only 
with the consent of the Court. We need 
not in this view examine the decision in 
Subroya v. Rayammall (2), which is in 
harmony with Bai Somi v. Chokshi {5) and 
Kandhya Lot v. Manki (3) and is support- 
ed by the analogy of Re Stark (6), cdvert 

(8) I. L. B. 28 Mad. 161 (1904). 

(8) I. L. B. 81 All. 66 (1908). 

(4) [1868] 8 Jr. Ch. Rep. 116. 

(6) I. L. B. 19 Bom. 846 (1891). 

(6) L. B. I F. A D. 76 (1866). 
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V. Gordon (7) and Lloyd's v. Harper (8). 
The case last mentioned does not assist 
the contention of the Appellant that he 
was discharged from liability the moment 
he served notice upon the decree-holder. 
It may be conceded that a continuing 
guarantee, not under seal, for future ad- 
\tinces or supplies, in consideration of the 
granting of such advances or supplies, 
does not become binding until the person 
to whom it is given acts upon it, and may 
consequently be revoked before it is acted 
upon; further, even if it has been acted 
upon, it may, if it contain no stipulation 
to the contrary, be revoked as to further 
transactions; Offord v. Davies (9), Coult- 
hurt V. CleniensioH (10) and Beckett v. 
Addyman (11). The question, however, 
remains whether when a surety has been 
accepted as such by the Court, he can free 
himself from liability without the conseut 
of the Court. We are of opinion that the 
answer must be in the negative. 

The result is that the order made by 
Mr. Justice Greaves, which is obviously 
right on the merits, is confirmed and this 
appeal dismissed with costs.” 

Messrs. DeGruyther, K. C. and Ken- 
ioorthy Brown for the Appellant. 

Messrs. A. M. Dunne, K. C. and Doug- 
las McNair for the Bespondent Company. 

Their Lordships' Judgment was deli- 
vered by 

Viscount Finlay.— I n their Lordsliips’ 
consideration of this case they see no 
reason for differing from the Courts 
below. 

They will humbly advise His Majesty 
that this appeal should be dismissed with 
costs. 

(7) 7 B. C 0. 809. 

(8) IS Ch Dir. 290 (1880). 

(9) 19 d. B. K. 8. 74f (1862). 

(10) 6 Q. B. D. 42 (I87i)). 

1-0.788 (1882)., 


Brothers. 

Solicitors Messrs. Pugh d Co. for the 
Appellant. 

Solicitors : Messrs. Sanderson Lee db 
Co. for the Bespondents, 

G. D. M. 

PRlVy COUNCIL. 

[Apfbal prom Madias.] 

Lord Suumkb. 

Sir Jobn EduB. RaHagirji 

Sir Lawrbmok Jbnkinb. Nbblakabta- 

11*20, QiRji, Appellant, 

Heard, Ei, J uno and «, 

1924, Ankavajjrala 

27, 28, November. Vrnkatachal- 

Jndgment, lam, Respondent, 

12, December. , 

CivU Procedure Code (Act V of 1908), Or. 81, 
rr, 66, 71, 86— Court sale— Sale proclamation eon- 
taming particulars showing existence of an inenm^ 
brance and referring to documents creating same-^ 
Purchaser, if has notice of contents of documents— 
Liahilify for loss on resale, 

.4 imrvhasvr ai a Court sale must be 
taken to have known the effect of docu- 
ments hearing on the properties to be sold 
and mentioned in the sale proclamation 
as constituting some sort of a charge on 
the properties whether he actually exa- 
mined the documents or not. Such 
a purchaser, should he default in 
paying the purchase price, makes himself 
responsible for the loss caused on resale to 
the decrcc-holdvr when such resale has 
taken place in pursuance of a sale procla- 
mation substantially containing the same 
particulars^ 

This was an apjieal (No. 4 of 1919), from 
a dcoieo of the High Court at Madras, 
dated the 26th October 1917, which ih- 
versed an order of the District Court of 
Nellore, dated the 31st January 1916, dis- 
missing a petition in execution preferred 
by the present Bespondent, 

The present Appellant against whom 
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the said petition was directed vras the sue- 
ceasful bidder at a Court sale held in the 
District Court on the 25th August 1914. 

He made the preliminary deposit of a 
quarter of the purchase money but made 
default in paying the balance. A resale 
accordingly became necessary which took 
place in February 1915 when the property 
was knocked down for a much smaller 
sum. 

The present Bespondent was the holder 
of the decree, in execution of which the 
said sales took place, and, his decree not 
ha'ving been satisfied, he preferred the 
above petition under Or. 21, r. 71 of the 
Code of Civil Procedure, for recovery of 
the balance. The District <1udgo dis- 
missed the application holding that in the 
circumstances of the case the Petitioner 
was not entitled under r. 71 or r. 86 to 
claim the deficit from the Bespondent or 
to claim a right to the dci)osit paid into 
Court by the defaulting purchaser. 

Un appeal to the High Court the Judges 
differed and an appeal was prefeired under 
sec. 15 cf the Letters Patent, which was 
decided in favour of the Bespondent. 

The present appeal to the Privy Council 
was originally heard on the 24th June 
1920 hy Lords Buckmasteu and Atkin- 
son, Sir J. Edge and Mr. Amber Ali and 
stood over pending an appeal against a 
judgment obtained by the purchaser en- 
forcing his equity of redemption acquired 
at the second sale. 

The facts are fully set out in the judg- 
ment of the Judicial Committee. 

Mr, H. N. Sen for the Appellant. 

Messrs. DeGruyther, K. C. and Kelt' 
toorthy Brown for the Bespondent were 
’ not called upon. 

l^eir Lordsbips’ Judgment was deli- 
- vered by 

Sir John Edge. — T his is an appeal 


from a decree, dated the 26th October 
1917, of the High Court at Madras which 
reversed an order, dated the 31st January 
1916, of the District Judge of Kcllore, 
dismissing a petition which had been made 
by tlio Bespondent. In order to under- 
stand what was the decree of the High 
Court against which this appeal has been 
brought, it will be necessary to refer ns 
briefly as possible to the position of tlie 
parties to the appeal and to the circum- 
stances under which the decree of the High 
Court was made. The present Appellant 
and the present BesjKuident will herein- 
after be referred to respectively as the Ap- 
pellant and the Bespondent. 

The Bespondent having obtained a 
money decree against the Zamindar of 
Kalaha.sti for a large sum of money in exe- 
cution of his decree, brought to sale on the 
25th August 1914, the rights and interests 
of the judgment-debtor in certain villages 
of Vamoor Taluq, in the District of 
Xellorc. Those villages had been, on the 
4th August 1908, conveyed by the Zamiti- 
dar for six lakhs of rupees to a person at 
Hyderabad, who by an agreement in writ- 
ing of the same date had agreed with the 
Zamindar to reconvey the villages to him 
if the sum of six lakhs of rupees was repaid 
by the Slst August 1914. That transac- 
tion constituted a mortgage by conditional 
sale. The property mortgaged was attacli- 
ed by an order of the Court, executing the 
decree, and the rights and interests of the 
judgment-debtor were by that Court order- 
ed to be sold in execution of that decree. 
The Court, in compliance with r. 66 of 
Or, XXI of the Code of Civil Procedure, 
1908, caused a proclamation of the intend- 
ed sale to be duly made. In the procla- 
mation the judgment-debtor’s rights and 
interests in the villages were stated as— 

** The right of obtaining a reconveyance under the 
' reconveyance agr^meut, dated 4 th August 1008, ere. 
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cuted and given to the Defendant by Baja Babadnr 
Narasin^rji Gyanagirji, residing at Hyderabad, and 
all thj other rights and interests possessed by the 
Defendant, in these villages." 

The deed of sale and the agreement to 
reconvey of the 4th August 1908 were 
also mentioned in the proclamation. The 
agreement to reconvey was No. 3 in the 
list of documents affecting the property to 
be sold, and in the column of Kemarlce it 
was stated that, " Under deed No. 3 the 
Defendant has right to have a reconvey- 
ance of the said property.” The procla- 
mation gave other particulars, and in their 
Lordships’ opinion complied with r. 66 of 
Or. 21. 

The auction sale was held on the 25th 
August 1914, and the Appellant was de- 
clared to be the purchaser; his bid was 
Rs. 6,90,000, and he, after he had been de- 
clared the purchaser, duly paid to the 
officer conducting the sale, Rs. 1,72,500 
as the deposit required by the Code of 
Civil Trocedure, 1908, being twenty-five 
per centum of the purchase money. He, 
however, made default in payment within 
the prescribed period of the balance of the 
purchase money. The Court declined to 
grant to him an extension of time to pay 
the balance, and when the prescribed 
period for payment of the balance had ex- 
pired, the Court executing the decree 
ordered the property to be resold. That 
Court ordered that the deposit should not 
be forfeited to tlie Government, and it, less 
poundage and other charges, remained in 
Court. 

The Appellant had, by the proclamation, 
notice of the rights and interests of the 
judgment-debtor which were to be sold, 
and he, or any competent lawyer whom he 
chose to advise him, could have exa- 
mined the ' sale deed and agreement to 
reoonvey of 4th August 1908, and he must 
be talteml^iKve known the effect of thos^ 


documents or to have intentionally or 
negligently omitted to examine them. 
Doubtless he examined those documents, 
but whether he did or not is immaterial as 
he had, by the proclamation, notice of 
them. 

The property was, after the prescribed 
period, resold by public auction on or 
alx>ut the 22nd February 1915, after a pro- 
clamation that it would be sold had been 
duly made. In the proclamation for the 
resale the particulars of the property to be 
sold were correctly stated, the deed of sale 
and the agreement to reoonvey of the 4th 
August 1908 were mentioned as Docu- 
ments 2 and 3, with the following com- 
ments as to them ; — 

“ Sale deed executed by the Defendant in favour of 
Raja Bahadur Narapingirji Gynnagirji for Rb. 6,00,000. 

Counter reconveyance ngreonicnt executed in 
favour of this Do fondant by the aforesaid .Raja Baha- 
dur Narasingirji Gyanagirji. (This Defendant has the 
right to get posEession on a fresh sale deed being 
executed, of all those villages, on repayment of six 
lakhs of rupocB within the end of Angnst 1914, in 
accordance with tho two documents aforesaid.) 

*'(]) When in accordance w'ith tho conditions of 
documents Nos. 2 and R, tho Defendant endeavoured 
to tender six Inkhs of rupees within the date fixed 
therein, Rnja Bahadur Narasiugirji Gyanagirji Garu 
evaded the tender with a fraudulent intent and went 
aw^ay ; for this reason, as well as for the reason that 
the transaction contained in thoso documents amounts 
to a mortgage from their nature, the said Narasingirji 
Gyanagirji Garu has tho right to recover only the said 
Eix lakhs of rupees, and he haB no other right in the 
villages of this Famoor Taluk. Therefore this pro- 
perty has to be sold subject to the said right as per 
tho said documents." 

The proclamation for the resale contain- 
ed other particulars, and in their Lordships’ 
opinion complied with the orders of the 
Code of Civil Procedure, 1908. At the re- 
sale the rights and interests of the judg- 
ment-debtor in the property were sold for 
Ks. 1,01,000 to one Janakiramayya, who 
was an agent of the decr«e-holder. 

In November 1914, the Appellant- ap- 
plied to the Court which had executed the 
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decree to order a refund to him of the 
deposit which had been made by him on 
tho 25th August 1914. On the 24th April 
1915, the Respondent, alleging that on the 
resale a deficiency of Bs. 5,89,000 had 
occurred for which the Appellant was 
liable, applied by petition to the Court 
which had executed the decree that it 
should “ issue orders for recoi^ery and pay- 
ment of about Bs. 1,25,000, the amount 
due to him as the decree-holder in this 
execution sale, and also the costs of the 
petition, by attaching the said deposit 
amount of about Bs. 1,60,000.” After 
deducting poundage and other charges, 
the balance of the deposit in Court appears 
to have been about Bs. 1,60,000. The ap- 
plication was clearly confined to the de- 
posit and did not apply to the general defi- 
ciency which was the result of the resale. 
To that petition the Appellant replied by 
a counter-petition on the 12th July 1915, 
in which he denied that he was liable for 
the deficiency in price realised at the sale 
(resale) of the properties which was held 
on the 22nd February 1915, and stated 
that ho ” bad filed two petitions and an 
affidavit showing cause against the for- 
feiture of the deposit made by him on the 
25th August 1914, and claiming refund of 
the amount so deposited.” 

. On the 31st January 1916, the applica- 
tion of the Respondent of the 24th April 
1915 was considered by the District Judge 
of Nellore, and be, holding that ” the des- 
criptions in the two proclamations are 
materially and substantially different, and 
the character of the property as it stood 
(md as it was described in the first proda- 
mation was literally and juridically differ- 
ent from its character as described in the 
second proclamation,” made an order that 
tiie Respondent was not entitled to the ^ 
amount deposited in the Court and ditf* 
missed the application. From that order 


the Respondent appealed to the High 
Court, and his agent filed an affidavit in 
the High Court in which he stated : — 

'* 9. In the oirenmatanoes of tho csee, it is abso- 
lately nooeaeaiy in the intoroste of juetice and to 
■afegnard the intereats of the Appellant that thia 
Honourable Court ahould direct that the anm now in 
delxieit in tho Diatrict Conrt of Nellore or anob part 
thereof aa may be neceaaary to aatiafy the balance 
atill due to tbia Appellant under hia deotee, bo re- 
tained in Conrt till tho dispoaal of thia appeal or be 
allowed to be drawn ont by the Beapondent on proper 
aeourity.” 

The appeal to the High Court came for 
hearing before two Judges of the Court 
who differed, with the result that the ap- 
peal was dismissed. From that dismissal 
the Respondent appealed under the Letters 
Patent, and his appeal was heard by the 
Chief Justice and two other Judges, with 
the result that the appeal was allowed, 
and the High Court, on the 26th October 
1917, made the decree which is now ap- 
pealed from to His Majesty in Ck)uncil. 
By that decree of the 26th October 1917, 
the appeal was allowed with certain costs, 
and the District Judge of Nellore was 
oi-dered to restore the petition of the 24th 
April 1915 to its original number in the 
Register and to dispose of it according to 
law with regard to the deposit whiclt had 
been paid by the Appellant. In their 
Lordships’ opinion that was the right de- 
cree to make. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dis- 
missed with costs. 

Solicitors : Messrs. Chapman, WtUker d 
Shepherd for the Appellant. 

Solicitor : Mr. Douglas Grant for the 
Respondent. 

G. D. M. 
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(CIVIL APPKLLATB JURISDIOTIOH.] 
AfpbaIj rnoM Appkllate Deobbi 
No. 1(579 OF 1923. 

Ajimtulla Saba, 
Obbav«. J. Plainti£F, Appellant, 

Pabtom, J. , ®* 

1925, JaDaVBATH Cbakri- 

84, Novembir. bottii and ors , Defend- 
ants, Respondents. 

Pre emptivn ■ -S'«7« Mthomedan to Hindu--, 
’ifahomedan co-ownor of vendor, if can eatreise 

r^ht of pT6‘Cmptione 

Where no local custom exists with re- 
gard to pre-emption amongst Hindus 
the Mahomedan law of pre-emption does 
not apply when the person claiming the 
right of pre-emption and the vendor are 
Mahomedans and the purchaser is a 
Hindu. 

. FuBMAN Khan v . Bhtjrdt Chundeb (!)• 
followed. 

See 9 of Iteq. VII of 1832 has been re- 
pealed by Act VI of 1871 . Fee. 24 of which 
has been substituted for it, but the change 
effected does not make the decision of the 
Pull Bench in Fubman Kh.an v . Bhurct 
Chundeb (1) inapplicable. 

This was an appeal preferred on the 
15th of June 1923, against the decree of 
Babu Beharilal Sarhar, Officiating Sub- 
ordinate Judge of Zillah Dinajpur, dated 
the 16th March 1923, affirming the deerw 
of Babu Upendra Lai Das Gupta, the 
Munsif, Ist Court at that place, dated 
the Ist of March 1922. 

The facts of the case will appear from 
the judgment. 

Babu Jatindra Mohan Chowdhury <for 
Bobtt Mohirii Mohan Chakravarty) for 
the Appellant. 

Mr. Sarat Chandra Bose •and Babu 
Bimal Chandtfi Das Gupta for the Res- 
pondents. 

0) i it 184 tP. B.)i 18 W. B. F. B. 81 
(isee). 


The Judgment op the Court was as 
follows: — 

Greaves, J. — ^This is an appeal by the 
Plaintiff against a decision of the Officiat- 
ing Subordinate Judge of Dinajpur con- 
firming a decision of the Munsif of the 
first Court of that place. The question 
that arises in the appeal is whether in the 
case of a sale by a Mahomedan co-sharer 
of his share to a Hindu the right of pre- 
emption attaches thereto so that a Maho- 
medan co-sharer of the vendor can exer- 
cise that right as against a Hindu pur- 
chaser. The learned Officiating Subordi- 
nate Judge has dismissed the appeal 
agreeing with the decision of the Munsif 
and considering that the matter was (X)- 
vered by a Full Bench decision of tliis 
Court to which I shall presently refer. 

The appeal has been argued before us 
on behalf of the Appellant on the basis 
that the grounds on which the Pull Bench 
decision, Furman Khan v. Bhurut G'hun- 
der (1), was based arc no longer 
binding and that the matter is really 
open. Now, exactly the same ques- 
tion that now arises for our decision 
arose in that Full Bench case in which, 
three references on the same point wore 
before the Court in the case of Fur- 
man Khan v. Bhurut Chunder (1). 
The Court held by a majority of 8 to 2 
that where no local custom exists with 
regard to pre-emption amongst Hindus, 
the Mahomedan law of pre-emption does, 
not apply when the person claiming the 
right of pre-emption and the vendor are 
Mahomedans and the purchaser is a 
Hindu. The principal judgment on be-, 
lialf of the majority was delivered by Mr. 
Justice Dwarkanath Mitter and his judg- 
ment. was really based on the ]MX>vi8i<»i of 
sec. 9 to Beg. Vn of 1832. The section 
is set Qdt at page 22 of the report and it is 

■ (1) 4 B. li; B. m (F. B.)j 18 W, B. P. B. « 
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not neceBsaiy Cor me to set out the exact 
words of the section. The last words in 
the section, however, provide that the 
principles of justice, equity and good 
conscience are to prevail in the cases with 
which the section deals and Mr. Justice 
Dwarkanath Mitter considered at some 
length whether the demand of justice, 
equity and good conscience made it neces- 
sary in a case of that nature to apply the 
principles of pre-emption as existing 
under Mahomedan law and he comes to 
a conclusion opposite to that, that is to 
say. he finds that there were no prin- 
ciples of justice, equity and good cons- 
cience which compelled him to hold in the 
case before him that the Mahomedan co- 
owner is entitled on purchase of a share 
by a Hindu from another Mahomedan co- 
owner to exercise the right of pre-emp- 
tion. But it was urged before us that 
that decision must be taken as shaken by 
a subsequent decision by the Allahabad 
Pull Bench in Govhid Dayal v. Inayat- 
ullah (2) and it is further suggested that 
sec. 9 of Reg. VII of 1832 on which Mr. 
Justice Dwarkanath Mitter relies has 
been repealed. That is true, for it is re- 
pealed by Act VI of 1871 (Civil Courts Act) 
and there is substituted for that section 
sec. 24 of that Act. This section provides 
that where in a suit or proceeding it is 
necessary for any Court under the Act to 
decide any question regarding succession, 
inheritance, marriage or caste or any 
religious usage or institution, the Maho- 
medan law in cases where the parties are 
Mahomedane and the Hindu law where 
the parties are Hindus shall form the rule 
of decision except in so far as such law 
has by legislative enactment been altered 
or abolished. Then the section concludes 
that in cases not provided for by the for- 
mer part of the section or by any other. 

(9) L L. B. 7 All. 776 B.) (188S). 


law for the time being in force the Court 
shall act according to justice, equity and 
good conscience. It seems to me that 
there is not very much difference in the 
two sections except that there is omitted 
from the second section the actual provi- 
sion that relates to cases where parties 
are of different religious persuasions, in 
which cases sec. 9 provides that the prin- 
ciples of justice, equity and good cons- 
cience are to prevail. But I do not think 
that in substance there is any real differ- 
ence. The first part of .sec. 24 deals with 
eases between Afahomedans inter se or 
Hindus inter sc and it does not deal with 
ca.sP8 where one party is a Alahomedan 
and the other Hindu and vice versa. In 
those cases, as under the provisions of 
sec. 9, clearly the principles of justice, 
equity and good conscience are to prevail 
and, as 1 have already indicated, Mr. 
Justice Dwarkanath Mitter points out in 
I be judgment in Furman Khan v. 
tihurut (.'hundcr (1) that there was no 
obligation to apply that doctrine in a case 
of pre-emption wliero one party is a 
Mahomedan and the other a Hindu ; nor 
do I think it possible to say that thei'o 
bus been any alteration effected by sec. 
37, Act XII of 1887 (Civil Ckiurts Act). 
The words in that Act arc practically 
identical with the w'ords of sec. 24 of Act 
VI of 1871. 

The result, therefore, is that I do not 
think that it is possible to say that 
Furman Khan v. Bhurut Chunder (1) is no 
longer binding on usiby reason of subse- 
quent legislation having affected the pro- 
visions of sec. 9 of Reg. VII of 1882. 
The result, therefore, is that we are 
bound by the decision in Furman 
Khan v. Bhurut Chunder (1) unless 
wo^ think that that decision is wrong and 

«■ (1) 4 B. L. B. 184.(P. B.)| 13 W. B. P. B, 21 

(isetQ. 


36 
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refer it to another Full Bench for deci- 
sion. The result is, I think, that the 
matter is concluded so far as we ore con- 
cerned by the decision in Furman Khan 
V. Bhurui Chunder (1). I should add 
one word with regard to a decision 
with which we were pressed in the case 
of Sitaram Bhaurao Deshmukh v. Jiaul 
Hasan Sirajul Khan (3). The learned 
vakil who appeared for the Appellant re- 
ferred us to various observations in the 
judgment of the Judicial Committee in 
that case in support of his contention in 
this appeal, but I do not think that that 
case can be taken in any way as govern- 
ing the appeal which is now before us. 
Them, there had been an express agree- 
ment in the sale by a Mahomedan co- 
sharer to a ITindu that the properly 
should be offered to the co-sharer and it 
was so oifered and as is stated in the 
judgment the parties there had agreed, 
although one was a Hindu, that the prin- 
ciples of pre-emption should be imported 
into their transaction. Tt was not neces- 
sary, therefore, for their Tjordships to de- 
cide whether apart from the terms of the 
particular agreement which was before 
them the doctrine of pre-emption must 
be applied in cases like the present 
where the purchaser is a Hindu and the 
vendor a Mahomedan. Consequently, I 
do not think that that case has any bear- 
ing on the ((uestion which we have now 
to decide. As I have already indicated 
BO far as this Be^ch is concerned, the 
matter is concluded by the decision in 
Furman Khan v. Bhurut Chunder (1), 
I am not prepared to say that 1 disagree 
with that decision or to refer the matter 


(I) 4 B. L: B. 134 (F. B )i 13 W. H. B. 21 
* CiMw). 

iai 1. I. u 4S Bom. 1063: s. c. 2U I'. W, N. ' 
S^l (P. 0 .) tlWSt).. 


to another Full Bench for another deci- 
sion on the question.. 

The result, therefore, is that for the 
reasons which I have indicated the appeal 
fails and must be dismissed with costs. 

Panton, J.— I agree. 

S. C. M. 


[CIVIL BBVISIOMAL JOBISOICTIOH.] 
Bulb No. 497 ov 1925. 


Greaves, J. 

B. B. Guobe, j. 
1925, 

Heard, 2.i, June. 
Judgment, 

7, July. 


D. D. Babbeb, 
Petitioner, 

V. 

W. C. ilEBENHAir, 
Opposite Party. 


Calcutta Rent Act (III, B. 0., of 19i0), cce. X (e) 
— ** Premiset" if indudet Jam, lights, Sc. — Inten- 
tion of parties an<j nature of agreement are the 
determining factors- Sec. 15 — Standardisation of 
rent. 


It depends on the intention of the 
parties and on the nature of the agree- 
ment to be gathered from the same whe- 
ther such things as fans and lights are 
intended to go with and to form part of 
the premises or building demised: 

Held in the circumstances of the case — 
That the fans and lights which were 
attached to the part of the building de- 
mised and which were intended to he used 
with it must be taken, according to the 
intention of the parties, to be part of the 
demised building for the purposes of the 
Rent Act and that it was open to the Rent 
Controller to fix a standard rent which 
comprised these. 

This was a Buie granted on the 24tb 
April 1925 against the order of the Presi- 
dent of the Tribunal (Mr. S. C. Banerjee). 
dated the 26th February 1926. 

The facts of the case will appear from 
the judgment. 

air B. C. Mitter and Babu Suresh 
Chandra Talukdar for the Petitioner. 
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Dr. Dtoarka Nath Mitter (Advocate), 
Babus Satindra Nath Mukerjee and Hira 
Lai Ganguly for the Opposite Party. 

The JuDQMsaiT of the Covet was ae 
follows : — 

Gbeaves, J.— By an agreement in writ- 
ing contained in two letters, dated respec- 
tively the 29th and Slat August 1923, the 
first of which was addressed by the Peti- 
tioner to the Respondent Debenham and 
the second by Debenham to the Petitioner, 
the Respondent Debenham agreed to let 
and the Petitioner agreed to take for a 
period of 21 months from the 1st Sep- 
tember 1923, with an option of renewal as 
therein mentioned, the lower flat of 
No. 4, Rawdon Street, comprising the fol- 
lowing accommodation, sitting room with 
one electric fan and lights, three bed 
rooms with bath rooms, each bed room 
with one electric fan and lights, also lights 
in the bath room, south verandah with 
space upder stairs with electric lights and 
other accommodation as therein mentioned 
at a rental of Rs. 320 per month inclusive 
of taxes and without any other extra 
charge but e.Kcluding the cost of electric 
current. An application was subsequent- 
ly made to the Rent Controller by the 
Petitioner to fix the standard rent of the 
premises and the Rent Controller on the 
20th August 1924 fixed the standard rent 
at Rs. 232 per month holding that the 
fans, electric lights and fittings formed 
part of the premises. 

An appeal was preferred against this 
order to the President of the Tribunal 
who held that a standard rent under the 
Rent Act could not be made to cover fans, 
lights or any other thing not forming part 
of a building or hut. 

He arrived at the same figure as the 
Bept. Goatcallerior Jhe standard.rent of 
flw piniiiiises exolusiYe Of fans, lights, etc. 


Thu decision of the President was based 
on the definition of premises in sec. 2 (e) 
of the Calcutta Rent Act and he held that 
the word premises could not cover fans 
and lights, etc., as they did not form 
part of the building. 

Against the order ixf the President of 
the Tribunal the present Rule was obtain- 
ed on the 24th April 1925. Premises in 
sec. 2 (e) of the Calcutta Rent Act are de- 
fined as meaning any building or hut let 
separately for residential, charitable, edu- 
cational or public purposes or for the pur- 
poses of a shop or an oflice and by sec. 15 
of the Act the Rent Controller is em- 
powered to certify the standard rent of 
any premises. 

In Sewell v. Angerste'in (1), Willes, J., 
held tliat gaseliers formed part of the 
freehold. The finding was arrived at in 
the case of a lease which was conveyed or 
assigned by the Defendant to the Plain- 
tiff and included in the conveyance or 
assignment were the fixtures which were 
held to include the gaseliers attached by 
screws to the gas pipes. 

In Smith v. Macbull (2), Pearson, J., 
held that gas fittings, j^aseliers and a table 
lamp semwed to a pipe were fixtures and 
this expression included whatever articles 
were substantially part of the house so 
that they could not be removed without 
depriving the building of that which was 
intended to be used with it. 

1 cite these authorities not as author- 
ities for showinnr what are or are not fix- 
tures, as what are deemed fixtures in 
England may not be fixtures according to 
Indian law and vice versa, but as showing 
that it depends on the intention of the 
parties and on the nature of the agree- 
ment to be gathered from the same whe- 
ther such things as fans and lights are in- 
ti) 18 L. T, N. S. 300 (1868). 

(3) 82 W. B. 469. 
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tended to go with and to form part of the 
pi'emises or building demised. 

1 think that in the present case the 
fans and hghts which were attached to 
the part of the building demised and 
which were intended to be used with it 
must be taken according to the intention 
of the parties to be part of the demised 
building for the pui-poses of the Bent Act 
and that it was open to the Bent Con- 
troller to fix a standard rent which com- 
prised these. 

The cases of Wells v. Dickenson (3) to 
which' we were referred has in my opinion 
no bearing on the present case. In tliat 
case a furnislied fiat was demised and it 
was held that although the Bent Con- 
troller had jurisdiction under the Act to 
fix a rent for the premises apart from the 
furniture he had no jurisdiction to fix u 
standard rent which included the furni- 
ture. 

That case is distinguishable as clearly 
the furniture could by no stretch of ima- 
gination have been intended to form part 
of the building for the purposes of the 
letting, whereas in the present case the 
fans and lights which w'ere attached to the 
building formed part of the building for 
the purpose of the demise according to the 
true intention of the parties as indicated 
in the agreement. I would make the 
Buie absolute with costs 5 gold mohurs. 

The matter will now go back to the Pre- 
sident of the Tribunal in order that he 
may consider what is the standard rent of 
the premises including the fans and 
lights. 

B. B. Ghose, J. — agree. 

8. C. M. 

(«) as 0. W. N. W4 (1088). 


.CRIMINAI. RBVISIONAL JURISDICTIOM.) 
Full Beneh RefbNDea 


Walhslbt, J. > 
Rankin, J. 
Cdmiko, j. 

B. B. Gbosv, j. 
Cbakravarti, j. 

1925, 

Beard. 

10, December. 

1926, 
Judgment, 

5, January. , 


Empbrob 

«. 

Colin Mackbnzir 
Maokat. 


Criminal Procedure Code (Act V of IS98J,eeo. 
476~Chief Pretidene^ Maffietrate making com- 
plaint againet a witness before himsdf— Transfer of 
case to Third Presideney Magistrate— Enquirg and 
commitment to High Court Sessione by latter— Ob- 
jection to trial overruled— Zetters Patent, el. Z6, 
review under Advocate-Oenereds fiat— Vedidity of 
proceedings before Magistrate and of commitment, 
how may be questioned—'' Complaint,” “ taking cog- 
nisa>.ee,” meaning of— Proper tribunal for ques- 
tioning legality of commitment— " High Court,” 
meaning of, in sec. H 15- Sees. 4 {h), 18 {i), 190, 
195, 816, 487 {2), 5k9, 5S7-Sec. 5S7, if a^xeaUe 
under d. 86, Letters Patent. 


Where the Chief Presidency Magistrate 
made a complaint to himself under sec. 
476 (1) of the Criminal Procedure Code 
and then transferred the same to the 
Third Presidency Magistrate for disposal, 
and the latter after having enquired into 
the case committed the accused to the 
High Court Sessions for trial: 

Held per CuRUM (Banein and Chakra- 
VARTi, JJ., diseentiente) — That the pro- 
cedure followed was substantially correct. 

Per WalmsiiEV, J. — The Chief Presi- 
dency Magistrate in taking cognizance of 
a complaint made by himself and sending 
it to the Third Presidency Magistrate 
made a mistake, but a technical one only, 
not going to the root of the ease. 

Per CxJMtNO and .B. B. -GHOSR, JJ.^ 
There was nothing in the Code to prevent 
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the Chief Presidency Ma(jistra*e from 
taking cognizance of his own complaint. 
Taking cognizance of a complaint is not 
a judi<Hal act. 

Semble, per Walmblby, Cumino and 
B. B. Ghosb, JJ . — The legality of the 
commitment was not open to question 
before the Court of Sessions. The remedy 
of the accused was to mote the High 
Court in its Bevisional Jurisdiction. 

. Per Rankin and Chakmavabti , JJ . — In 
mfOking a complaint to himself the Chief 
Presidency Magistrate adopted a course 
unknown to the law. Further, he cither 
took cognizance of the complaint under 
sec. 190 contrary to the prohibitions of 
secs. 19o and 476, Cr. P. C., or Inid a 
complaint before a Magistrate who not 
being a first class Magistrate had no 
power to take cognizance of it under sec. 
476. The proceedings having been com- 
menced and continued in defiance of the 
express provisions of the Code and of 
fundamental principles of law, there was 
not merely an irregularity but a breach 
of the public order. 

Sec. 537 of the Code is applicable under 
cl. 26 of the Letters Patent, but there 
was no question of error, omission or irre- 
gularity in the complaint in the present 
case, for the proceedings were illegal 
from beginning to end. 

The facts of the case will appear from 
the certificate of the Advocate-Cleneral 
under cl. 26 of the Letters Patent of 1866, 
which was as follows : — 

‘‘1. Whereas the accused above-named 
was tried by the Hon'ble Mr. Justice B. B. 
Ghose and a special jury at the fourtli 
Criminal Sessions of this Hon’ble Court 
on the 28th and 29th of July and 3rd 
Auguat 1926 for offences under secs. 193 
and 196 of- the Indian Penal Code alleged 
.to have been committed in the Court of 


Mr. T. Roxburgh, the Chief Presidency 
Magistrate of Calcutta, in the course of 
tho trial in the case of Emperor v. Collin 
Campbell Rogers and others being case 
No. 392 of 1925 and was found guilty by 
the unanimous verdict of the jury and 
sentenced to one year’s ligoious im]mson- 
ment. 

2. And whereas it has been represented 
to me that the accused above-named was 
a witness for the prosecution in the said 
case of Emperor v. Collin Campbell Rogers 
and others being case No. 392 of 1925, 
before the said Mr. T. Roxburgh, the Chief 
Presidency Magistrate of Calcutta, and 
gave his evidence on oath on the 30th 
April 19*25. 

3. Whereas it has been further repre- 
sented to me that on the 10th of June 
19*25 the said ^^r. Roxburgh being of opi- 
nion that it was expedient in the interests 
of justice that an enquiry should be made 
into offences under secs. 193 and 195 of 
tho Indian Penal Code which appeared to 
him to have been committed by the said 
Colin Mackay in the eaid proceedings in 
his Court and whereas the said Mr. Rox- 
burgh held that no preliminary enquiry 
was necessary and whereas he further 
held that it was necessary for him under 
sec. 476 of the Code of Criminal Proce- 
dure to make a complaint in writing and 
forward the same to himself as the Chief 
Presidency Magistrate of Calcutta. 

4. Whereas it has been farther repre- 
sented to me that the eaid Mr. Roxburgh 
on the 10th of June .1925 made a com- 
plaint in v. riting signed by himself and 
forwarded the same to himself as the 
Chief Presidency Magistrate and im- 
mediately thereafter, on the same day, 
transferred the eaid complaint under sec. 
192, Cr. P. C. to Mr. A. Z. Khan, the 
Third Presidency Magistrate, for disposal 
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and himself issued summons against the 
aocnsed under secs. 193 and 195, T. P. C. 

5. Whereas it ha« been further repre- 
sented to me that tlie said Third Presi- 
dency Magistrate enquired into the said 
case and committed the accused for liial 
to the fourtli Criminal Hesisions of the 
High Court on charges under secs. 193 
and 195 of the Indian Penal Code. 

6. Whereas it lias been further repre- 
sented to me that a plea in demurrer was 
taken on behalf of the accused before the 
Hon’ble Mr. Justice 11. B. (Ihose, before 
the plea of the accused was taken and 
before the jury was empanelled on the 
grounds that the commitment was illegal, 
inasmuch as the said Chief I'lesidcncy 
Magistrate was incoinpetcnt to make a 
complaint to himself under sec. 176. Cr. 
P. C. and take cognisance of the said case 
and (hat the said Third rresidency ^lagis- 
tratc was in consequence incompetent to 
make the enquiry or to commit the accused 
for trial before the said Criminal Pessions 
which he purported to do. 

7. Whereas it has been further repre- 
.seuted to me that the learned Judge ]U'e- 
siding at the said fourth Criminal 
Sessions overruled the said pica and allow- 
ed the trial to proceed with the result as 
hereinbefore stated. 

8. Whereas the facts hereinbefore set 
out have been certified to me by learned 
Counsel for the accused, as appears from 
the certificate hereunder written, and 
whereas learned Counsel who conducted 
the said prosecution at the said Sessions 
hafi agreed that the said facts have been 
correctly recited. 

Now I, Brojendra Jjal Miller. Advo- 
cate-General of Bengal, do, under and by 
vutue of the powers entrusted to me by 
tha. Letters Patent for' the High Court of 
.|i:^ 9 rt William in Bengal 
baaiing date^e 2Sth.of December 1865, 


certify that in my judgment the questinns 
whether under sec. 476 of the Code of. 
Criminal Procedure the Chief Presidency 
^Magistrate was competent to make a 
comphiint to himself or take cognisance of 
the said case and transfer the same and 
wlietlior the said Third Presidency Magis- 
trate was competent, under the law, to 
commit the accused for trial to the 
Pessious, siiould be further considered by 
tJie said High Court. 

j(Sd.) B. 1 j. Mitter, 

1 st December 1025. 

1. I be undersigned, defended the above 
accu;-H>(i at liis trial by the Hon’ble Mr. 
.Justice B. B. Gliose at the fourth Crimi- 
nal Sesoions of the High Court on the 28th 
and 29th July and 3id August 1925 and 
was ju-esejit at his trial throughout and I 
Ci'ilify (hat the facts lieroinbefore set out 
have been correctly slated. 

(Pel.) A. K. Basu.” 

The above matter came up before the 
I’uH ilciich as constituted on the certi- 
ticaio of the Advocate-General. 

Ml'. A. K. Basu on behalf of the ac- 
cused argued that the eec. 190 lays down 
the guucial provisions for the initiation of 
criiniiial proceedings. The special provi- 
sion fur cases like the present ie, in sec. 
195, xiamely, a complaint in writing. 
But the Chief ITesideucy Magistrate for- 
warding a complaint to himself really 
meat s taking cognizance on his own 
knowledge oe provided in sec. 190 (c). 
'J’lic ititention of sec, 476 is the Court 
taking cognizance would have to be an 
independent Court and not the Court that 
liud already formed an opinion in the 
inulter after hearing evidence. There is 
no complaint as contemplated by sec. 195 
and the proceedings are ab initio void. 
[Cited Barindra v. Emperor (8)]. 

(8) I. L. B. S7-Cb 1. 467 i «. o.- 14 0, W; Vi 
1114(1910). 
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Mr. Khan is not a Chief Presidency Magis* 
'trate and he cannot aesnme jurisdiction on 
a transfer of a case where there is no com- 
plaint. 

Mr. li. hoy on behalf of the Crown 
submitted that sec. 476 of tlie Crimin.Tl 
Procedure Code was eotnplit'd with. ilr. 
Hoxburgh, who tried the ease, thought 
that one of the wituossos eornmittctl per- 
jury and further enquiry was necossaiy. 
He made the complaint and forwarded 
that to himself in his capacity us the 
Chief Presidency Magistrate. Uiuler the 
Code, so long as the Chief .rrcf-idcucy 
Magistrate forwarded it to a brut class 
Magistrate, the law would be complied 
with. The crux of the whole thing lies 
in the word “ forward " iii sec. 170 of the 
Criminal Procedure Code. If it is an 
irrogularity it can be cured by seo.i. 53*2 and 
537 of the Criminal i’rocedute Code. Jf 
it is an illegality, the accira'd uiiisl he .ot 
at liberty at once. 

Mr. .4. K. iSasu in rcplv subuuttod that 
sec. 537 has no applicatioti Ikmo. The 
Bench was constituted I’.iuler the Letters 
Patent, it is not an Api)cllate or a .llcvi- 
sional Court under (ho (’riniinal Proce- 
dure Code. 

Also Mr. Justice B. B. Ohosc presid- 
ing on an Original Criminal Court could 
not cure the irregularity under sec. 537. 

The absence of complaint goes to the 
root of the matter and is an illegality not 
curable under sec. 537. 

The JODOMBNT OF I’TTK COURT WES as 
follows : — 

Walmsley, J. — The Petitioner gave 
evidence in a case tried by the Chief Pre- 
sidency Magistrate. Part of his evidence 
was regarded as false and the learned 
Magistrate deemed it necessary to take 
proceedings under sec. 476, Cr. P. C. He 
accordingly drew up a complaint. This 


comjdaliit he preferred in his own Court 
and then be transferred it to Mr. Khan, 
Presidency Magistrate, for disposal. 
The lalter issued process, held an enquii x 
and (Mjnunittod the Petitioner for trial. 
Ohjectioit was lakon at the trial that the 
commitinciit was illegal, but the iireeid- 
in.g ,Tu(lge, Mr. .lustice B. B. Gliose, over- 
ruled the objection. The Petitioner was 
tlieii (lied and eoiivicted. The learned 
.Vdvocate-dciicral under the pnwisions of 
cl. 16 of ih.e T.ellers Patent has granted 
a lial cerlifviug that iu his judgment the 
quo.stiojis whether under sec. 476, Cv. P. 
C., the Chief I ’residency INfagiatrate was 
com|H)tcnt to make a complaint to himself 
or tiike c'jgtiizujico of the said case and 
transfer (lie same and whether the 
Tliiiil l''jvsUlou(;y ..Magistrate (that is, Mr. 
Jvlian) was compeleut, under the law, to 
commit the accused for trial to the 
(Sessions, should he further considered by 
C'c Iligii Court. 

It i.s worth noting at the outset that 
•me jiioce of information given to the 
learned Advocate-deneral was incoirect; 
process was issued by Air. Khan and not 
by the Chief Presidency Magistrate him- 
self 

The con leu lion on behalf otf the Peti- 
tioner IS that the Chief Presidency Magis- 
trate’s procedure was illegal, and that the 
commitment and the conviction must 
necessarily be bad. 

As Presidency Magistrates are not 
Magistrates of the first class under the 
provisions of sec. 6 of the Code, the word- 
ing of sec. 476, Cr, P. C., would present 
diiriculty in a case where the false evi- 
dence is given before the Chief Presi- 
dency Magistrate himself, if there were 
only one Chief Presidency Magistrate, 
but at the time there was an Additional 
Chief Presidency Magistrate, and appar- 
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ently the complaint might have been for- 
warded to him. That is what I think the 
learned Magi-strate should have done. 
He did not do so, however, and we have 
to coneider whether the course adopted 
was such as to vitiate siibseqjient pro- 
ceedings. 

It is eaid that there was no complaint, 
because a person cannot complain to him- 
self. Ordinarily a complaint implies at 
least three persons, a person complaining, 
a person against whom tlie complaint is 
made and a third i)erson to whom the 
complaint is addressed. In the Code the 
word is defined thus : “A complaint 
means the allegation made orally or in 
writing to a Magistrate with a view to his 
taking action under this Code that some 
person has committed an offence.” The 
same implication is contained in this defi- 
nition, but it is a nariw view to hold 
that there wae no complaint because the 
Magistrate preferred i( in his own Court. 
It is more important to consider what he 
did after preferring it : and it i.s clear 
that he at once sent the complaint to Mr. 
Khan for disposal ; in other words, the 
learned Magistrate after making the 
complaint was careful to abstain from 
himself making any oi’de# adverse to the 
Petitioner. Then the argument is that 
he took cognizance of the complaint be- 
fore transferring it to Mr. Khan. The 
expression ” taking cognizance ” is not 
defined or explained in the Code, and the 
argument that the Chief Presidency 
Magistrate took cognizance of the C/Om- 
plaint is founded on the words of sec. 192 
which imply that a Magistrate can only 
transfer cases of which he has taken cog- 
nizance. This argument appears to he 
technically corr^t, and it leads us to this 
conclusion that the only acts of the Chief 
Presidency N^iktrate to which excep- 
tion can be taken are that he received 


the complaint from himself and forward- 
ed it to Sir. Khan for disposal. 

In the hands of Mr. Khan the complaint 
was like any other complaint, save that 
a preliminary enquiry' under sec. 202 was 
barred. Mr. Khan had full authority to 
dismiss it or to issue process ; he decided 
to issue process and there is no reason to 
suppose that in making that decision he 
did not apply his mind judicially to the 
allegations made in the complaint. 

'I'he question we have to decide is 
whether there has been such a failure to 
comply with the terms of the law as to 
render the proceedings bad. For the 
I'etitioncr it is said that the procedure 
was illegal, and that the illegality was of 
such a character as to go to the root of 
the case. 

In my judgment such a description of 
what was done is extravagant. Techni- 
cally I think the learned Magistrate made 
a mistake, but substantially his proce- 
dure was cori’ect ; he made the complaint 
and received it, but then he refused to 
pans any order himself for the issue of 
process. Another Magistrate decided that 
jirocess should issue and afterwards held 
a proper enquiry. It is not seriously sug- 
gested that the Petitioner suffered any 
prejudice. 1 think therefore that the 
learned JVIagistrate committed nothing 
worse than an irregularity, w'hich may 
he disregarded. 

There is another aspect of the matter. 
Mr. Justice Ohose observed that if he 
gave effect to the objection, there would 
he a fresh enquiry perhaps before the 
same Magistrate, and he decided to go 
on with the trial. I c.oubt whether there 
was any other course open to him. I am 
disposed to think that the Petitioner’s 
remedy w’as to move this flourt in its 
revisional capacity to quash the commit- 
ment. I do not, however, rest my judg- 
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i^ni on this view, htit on the ground that 
there was, in enbstance, compliance with 
the provisi<mB of the Code. 

Banein, J. — ^When the Chief Presi- 
dency Magistrate decided to make the 
complaint in this case to himself, he 
adopted a course unknown to the law. A 
document which is not addressed to a per- 
son other than the writer is not a com- 
plaint either in the ordinary sense or in 
the sense in which the word is used in 
sec, 476 of the Criminal Procedure Code. 
The fact that the word “ complaint 
appears in the heading or in any other 
of the document does not make it a 
complaint or bring it any nearer to l)eing 
a complaint. It is not an allegation made 
to a Magistrate fsec. 4 ( 1 ) (/O]. Such a 
document is not merely irregular or defec- 
tive as a complaint ; it is one of which the 
general character and governing intention 
are not those of a complaint. The mean- 
ing of see. !76 is that a judicial officer 
minded to initiate proceedings for offences 
therein described must initiate them before 
another person who is a Magistrate of the 
first class having jurisdiction and must do 
HO by making and forwarding a complaint 
to him. 

However much or little is meant in the 
Criminal Procedure Code by " taking 
cognizance of an offence” or ‘‘taking 
cognizance of any case ” or “ taking cog- 
nizance of an offence or complaint ” the 
mental act of a person scrutinising Ins 
own ” complaint ” and determining to 
take action thereupon is materially differ- 
ent from anything contemipluted by the 
Code. A complaint under sec. 190 is 
something received by a Magistrate and 
“cognizance of complaint ” imports and 
impSes this. The course taken in this 
caee is not substantially different from 
the process of taking cognizance upon the 
Magistrate's own knowledge or suspicion 


(sec. 190) — a proceeding which secs. 476 
and 196 clearly forbid. In another view 
it is much the same as if Mr. Boxburgh 
had laid a complaint before Mr. Khan and 
Afr. Khan had proceeded to deal with it 
notwithstanding that he is not a Magis- 
trate of the first class. 

Again an order whereby a complainant 
transfers his own complaint to a judicial 
officer of his own chooHing for investiga- 
tion and disposal cannot be otherwise 
described than as an illegal order. As 
against an accused an order of transfer 
is by itself no foundation of Criminal 
Jurisdiction, but apart from this consider- 
ation, tile order in the present case, 
(hough not witliin sec. 666, was such that 
the accused was not obliged to regard it 
as conferring jurisdiction upon anyone 
or indeed as operating anything. 

I am not aware of the difficulty of apply, 
ing or of correctly appreciating new pro- 
visions in our lengthy and meticulous 
Procedure Code, nor of the stress under 
which the Court of the Chief I’rcsidcucy 
JMagistrate has to transact a great volume 
of business. It is not difficult to see that 
in a case like tliis the notion of making a 
complaint to the complainant himself 
may have seemed a very harmless adapta- 
tion of the ordinary course. It may, I 
think, be conceded tliat in this very case 
the same enquiry and the same commit- 
ment might and probably would have re- 
sulted if the proceedings had been held 
in accordance with law. Still it remains 
undeniable that the statute for reasons 
of policy has laid down — and this partly 
if not wholly in the interest of accused 
persons — that no proceedings under sec. 
196 of the Indian Penal Code shall be 
had except upon certain conditions : that 
these conditions were at no time fulfilled : 
that no one had any right or duty in their 
absence to hold any magisterial enquiry 

66 
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into the alleged offence of this accused 
and that Mr. Khan had in law no more 
valid ground for exercising with regard 
to it his general jurisdiction as a Presi- 
dency Magistrate than any other Presi- 
dency Magistrate. The proceedings from 
beginning to end were illegal in the sense 
that the statute had expressly forbidden 
them to bo had. Their commencement 
and continuance was a breach of public 
order — in principle a grave breach, if not 
in result. 

In these circumstances the accused was 
committed to the High (Jourt and tried by 
my brother Chose and a special jury at 
the fourth Criminal Sessions of J9‘20. 
Before the plea of the acc.ised was taken 
it was objected by Counsel on his behalf 
that the commitment was illegal, in 
the Advocate-General’s certiHcate this is 
described— with what accuracy 1 will not 
stop to consider— as a plea in demurrer. 
In any case the learned .Judge overru.ed 
it. The accused was lhereii|)on called on 
to plead and after pleading not guilty was 
convicted on the evidence and sentenced 
to one year’s imprisonment. 

The certificate of the Advocate-General 
under cl. *26 of the Letters Patent refers 
to US these questions-— (1) whether under 
sec. 476 the Chief Presidency Magistrate 
was competent (a) to make a complaint 
to himself, or (b) take cognizance of the 
case, and (c) transfer the same. (2) Whe- 
ther the Tliii’d Presidency Magistrate was 
competent, under the law, to commit the 
accused for trial to the Sessions. 

It is plain enough that this last ques- 
tion was answered in the affirmative at 
the trial by the learned Judge. It is not 
perhaps quite so clear that the other 
questions — for they are more than one — 
were answered in the affirmative by the 
learned t^^dge. I thi»'k. however, that 
they wen^ having regard to the argu- 


ment for the Crown which his judgment 
recites and to the fact that the learned 
Judge was not peteuaded that the statute 
contained any provision applicable to the 
case of an alleged offence under sec. 195 
of the Indian Penal Code, when it is 
charged as having taken place before the 
Chief Presidency Magistrate himself. 

Meet unfortunately the attention of the 
learned Judge was not called to sec. 18 
(4) of the Criminal Procedure Code as it 
now stands nor to the fact that action 
had been taken under it to appoint an 
Additional Chief Presidency Magistrate 
with power to receive complaints under 
sec. 476. No doubt but for eec. 18 (4) the 
Court would have had to choose between 
the view that persons committing per- 
jury, before the Chief Presidency Magis- 
trate, could not be prosecuted at all and 
the view that he could make a complaint 
to liimsCif and himself take cognizance of 
the cuiso. 1 must not be understood to 
express any opiuijn as to what would 
have been the (;orrcct answer to this 
dilemma. Put now that the whole 
matter has been cleared up it is manifest 
that there w as no necessity or justification 
for any departui*e from ordinai’y proce- 
dure. 

In my opinion the answer to all the ques- 
tions raised by the Advocate-General’s 
certificate is in the negative. The Cluef 
Presidency Magistrate was no more com- 
petent to complain to himself than to 
complain of himself. He was not com- 
petent ;to take cognizance of the alleged 
offence on bis own complaint any more 
than he was competent to do so on his 
own knowledge or suspicion. His order 
of transfer had a separate and indepen-^ 
dent illegality of its own and conferred 
no authority of any sort on Mr. Khan. 
So far as Ihe accused is concerned his 
right, unleas and until something hai^ieii^ 
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ed to abridge his right, was to regard tlie 
proceedings before Mr. Khan as being 
wholly unauthorized by law. Mr. Khan 
at the time when he made his commit- 
ment order was not competent under the 
law to commit the accused for trial. 

On this view there has been en'or in 
the decision of these points of taw decided 
by the Courts of Original Criminal Juris- 
diction and referred by the Advocate- 
General to be further considered by the 
Court. Accordingly under cl. 26 of the 
Letters Patent this Jiench has power to 
pass such judgment and sentence as to it 
shall seem right. 

In my judgment the correct order is to 
set aside the conviction, and all the pro- 
ceedings from the commencement includ- 
ing the so-called “ complaint,” and to 
direct that the accused be released. 

So far as I understand, the objections lo 
this course are two. 

First, it may be said that the learned 
Judge had no power or duty to enquire 
into the validity of the commitment and 
that although he may have proceeded 
upon erroneous reasons his actual deci- 
sion to proceed with the trial was correct. 

Secondly, it may be said that the de- 
fects in this case should be treated as 
coming within sec. 637 of the (!)ode. 

In my judgment effect should not he 
given to either of these objections. (1) 
Sec. 216 of the Criminal Procedure Code 
enacts that a commitment once made 
under sec. 218 by a competent Magis- 
trate can be quashed by the High Court 
^y and only on a point of law. It is not 
necessary for the present purpose to de- 
cide whether in the case of a commitment 
to the High Court an application lo 
quash diould be made to the Appellate 
Bench or to the Judge for the time being 
exofcieing Original Criminal Jurisdiction. 
Bn Phomn^ro Nath Mitta v>. King-Em- 


peror (1), Brett, ,T., 1 bought it doubtful 
whether the Appellate Side of this Court 
had power lo •plii.'sh such a ooinmitinent. 
On Iho other baud, Spencer, J., in 
Crown Prosecutor v. Uhagavathi (2) 
held that the .ipplicalion should be 
made on the Appellate Side and it was ac- 
cordingly made and determined before a 
Divisional Beucii. 1 lind from the 
Minute Books of the Crown office that in 
the caso of J{. V. Chabi (3), Fletcher, J., 
sitting at Sessiotis in May JblU being of 
opinion that the alleged olleucc had been 
committed, if at all, outside the jurisdic- 
tion of the commitling Aiugistratc and of 
this court adjourned the case to enable 
an applicatloji to be made ojii ti!c Appellate 
Sido to have the commitiiieiit. set aside. 
Again in February 1^12, StepJicu, J., 
sitting at xossloiis, on being ijtformed 
tliat the evidence agaiiist tbe nrst of seve- 
ral accused iiud nut been taken by the 
Magistrate in presence of tue nrst accus- 
ed noid that " the coiiimitmeiit was not 
legal and must be (juashed and tne first 
accused will nut be tried witli tbe others 
at tuis trial. As the v.rovvu does not pro- 
ceed against him lie is discharged.” 
[ii. V. Mahadev JJku]a,i t-DJ. It seems 
to be icusouabiy c.ear that Ji t..e present 
case had been coniuntlcd to a Court of 
Sessions Ibc bcssions Judge it no tnought 
the commitment bad won id have reierred 
it to the IJigli Court. 

Kow the learned trial J udge having de- 
cided that the commitment was not ille- 
gal did not have occasion to apply his 
mind, and so far as I see, did not apply his 
mind, to the question vvhetlior he should 
proceed on an illegal commitment. His 

(Ij I. L. B. 30 Cal. 48 : B, c. 12 n W. N. 1014 
(lOOH). 

(2) I. L. B. 42 Had. 83 (1818). 

(3) Unroported. 

(4) Unraported. 
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decision took away all ground for an ap- 
plication that an order like that made by 
I'letcher, J., or Stephen, J., might be 
made here. It is nothing to the point to 
say that the nature of the objection in tliu 
previoufi cases to the order of commitment 
was distinguishable from the nature of 
the objection in the present case. I will 
assume— though I am far from assert- 
ing — that a commitment made by a 
Magistrate clothed under sec. 206 witli a 
general or formal jurisdiction to make 
commitments, if made in respect of an 
offence alleged to have been committed 
within his jurisdiction and to a Court by 
which such offence is triable, cannot be 
quashed by the Sessions Judge. I will 
assume further — though, again, I do not 
assert — that in such a case no plea to the 
jurisdiction can be made by the accused 
in reepect of any illegality in the previous 
])roceedings. 1 will take it also that un 
accused is not entitled as of right to an 
adjournment of the trial in any circuiu- 
etances such as here arose. Even so, in 
a regular appeal the question and the only 
question ^ides the legality of the com- 
mitment would have been whether sue. 
537 of the Criminal l^rocedure Code ap- 
plied to thie case and no other question 
would have arisen even if objection had not 
been taken at the trial. Now what is the 
difference of position under cl. 26 of the 
Letters Patent and upon the present 
certificate of the Advocate-General? It is 
only that we cannot interfere unless a 
point of law referred to ue has been 
wrongly decided by the trial Judge, given 
that our right and duty in pasrang judg- 
ment is subject to no extraordinary limi- 
tations. An^ error in law which has had 
no consequences prejudicial to the accused 
would warrant no interference with the 
convictio^i* Bui in the case before us 1 
cannot bring myself to doubt that if the 


attention of the learned Judge had been 
drawn to sec. 18 of the Criminal Proce- 
dure Code and the provision made there- 
imder, he would have made short work 
of any supposed ^fficulties as to his proper 
conrso. Had he thought the magisterial 
proceedings to be contrary to law and the 
commitment unauthorized, one may res- 
[>ectfully presume that he would have 
taken some steps with a view to terminate 
an illegal prosecution. If he had decided 
that the legality of the magisterial en- 
quiry and the validity of the commitment 
were questions that he could not deter- 
mine, one may respectfully presume that 
he would ut least have considered whe- 
ther the correct piocedure was so clear 
and the accused’s objection so little 
meritorious that his right to object 
should be treated as at an end and the 
trial held. In fact the learned Judge 
proceeded with the trial because be held 
the complaint and commitment good. 
That his decision produced no conse- 
quences to the prejudice of the accused is 
an impossible contention. I do not my- 
self presume to doubt that had he 
thought the commitment irregular — let 
alone illegal — ^be would have exacted 
from the prosecution the same scrupulous 
care of the prisoner’s legal rights as was. 
shown in the case already referred to be- 
fore Stephen, J. In that case the evi- 
dence of two witnesses which had been 
taken in the presence of co-accused was 
read over to the first accused instead of 
being taken over again. I would point 
out that Counsel for the Crown thought it 
his duty to point out this defect, and the 
Judge thought it his duty to see that the 
prisoner was iK>t tried. In my opinion 
that is the light view- 
(2) It remains only to deal . with see. 
537 of the Criminal Preaaduie Qode^ It 
wm aligned by. learned CoUMel for the 
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aooased that thia section cannot be ap*' 
plied under cl. 26 of the J setters Patent. 
The section, however, is not an enabling 
section but one which consists of a prohi- 
bition. I see no reason to suppose that 
we are obliged under the I'jetters Patent 
to do what this section prohibits a Court 
of Appeal or Bevision to do. It matters 
nothing in my opinion whether this 
Bench is sitting on appeal or revision 
within the exact meaning of sec. 537, but 
the leadmg case upon this section f;St«6ra- 
maniyah Ayyar v. King-Emperor (5)j 
seems sufficient to show that sec. 537 is 
applicable under cl. 26 of the Letters 
Patent. 

In my judgment the commitment in 
this case was not merely irregular but 
illegal and any 0011111 having jurisdiction 
to quash it would have eiTud in law if it 
had refused to quash it. As the case 
stands at this moment no Court cun take 
cognizance of the alleged offence because 
there has been no complaint such as would 
entitle it so to do under sec. 19U of the 
(Criminal Procedure Code. There is here 
no question of error, omissipn or in'egu- 
larity in the complaint. The proceed- 
ings have been had throughout in defi- 
ance of the express provisions of the Code 
and of fundamental principles of law. 
They have been had corani non judice; 
and save for limited and special purposes 
which have reference for the most part to 
persGOis other than the accused they are 
not judufial {ooceedings in any exact sense 
of the words. 

It is true that in the case of U. v. 
Khamir (6) a commitment to the Court of 
Sessions which was made so far as can 
be seen in obedience to an illegal order of 
the Sessions Judge and without any en- 

' (6) I. L. B. 26 Mad. Ul : «. v. 6 0. W. 

406 (P. 0.) (190i). 

. to) Osl.062t lOO.L. l'.8 a802). 


qiiiry whatsoever was held by a Division 
^nch of this Court to come within sec. 
283 of the Criininal Procedure Code of 
1872. “These are, no doubt,” says the 
judgment, “serious irregularities and 
more especially the first which is a direct 
transgression of the law ; and if they had 
been brought to the notice of this Court 
before the trial hud taken place the com- 
mitment would properly have been 
quashed. “ It seems to me to be a serious 
question whether this decision did not go 
beyond “ the remedying of mere irre- 
gularities,” to use Lord Halsbury’s words 
in the subsequent case [Subranvaniyah 
Ayyar v. King-Emperor (6)J, but in any 
event it woidd be a further and an mi- 
warrantable step to treat the case before 
us in the same manner notwithstanding 
the objection made and oveiTuled at the 
trial. 

C'liMiNii, .1. — This is an application 
under cl. 20 of the Letters Patent on a 
certificate from the Advocate-General 
asking the Court to review the case of one 
Cohn Mackenzie Mackay who was found 
guilty at the fourth Criminal Sessions pre- 
sided over by Mr. Justice B. B. Ghose of 
offences under sec. 193 and sec. 195, I. 
P. C., and sentenced to one year's rigorous 
imprisonment. The facts are as fol- 
lows : — 

The accused Colin Mackenzie Mackay 
gave evidence in a certain case before Mr. 
Boxburgh, Chief Presidency Magistrate. 
The Chief Presidency Magistrate being of 
opinion that be had given false evidence 
took proceedings under sec. 476. He 
drew up a complaint and made the com- 
plaint to himself, took cognizance of it 
and then transferred it for enquiry to Mr. 
A. Z. £han, a Presidency Magistrate, 
who enquh'ed into the matter and oom- 

(6) I. L A. 36 Mad. 61, 97: s. c. 6 0. W. 

660 ijf. a.) aeoi). 
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mitted the uccuued to the High Court 
Sessions. When the case was called on 
the accused for the first time raised the 
objection that the commitment was ille- 
gal inasmuch as the Chief Presidency 
Magistrate was incompetent to make a 
complaint to himself under sec. 476, Cr. 
P. C. and to take cognizance of the case 
and therefore the Third Presidency Magis- 
trate was incompetent to make the en- 
quiry or commit the accused for trial. 
Mr. Justice Ghose overruled the objec- 
tion, proceeded with the trial and the 
accused was found guilty and sentenced 
as above-stated. On an application to the 
Advocate-General a fiat under cl. 26 of 
the Letters Patent was obtained. The 
first point which requires consideration is 
whetW the case falls within cl. 26 of the 
Letters Patent, in other words, has there 
been an error in the decision of a point or 
point of law decided by Mr. Justice 
Ghose. If there has not, the certificate 
is misconceived and the High Court has 
no power to interfere [^King-Emperor 
V. Upendra Nath Dag (7)]. What is the 
error of law that is ascribed to Mr. Justice 
Ghose? The error presumably is that 
tbe learned Judge held that the commit- 
ment was a legal commitment and pro- 
ceeded with the trial. 

Sec. 216 of the Code provides that a 
commitment once made by a competent 
Magistrate or by the Court of Sessions can 
be quashed by the High Court only and 
only on a point of law. 

It thus requires to be decided whether 
High Court in sec. 215 includes a single 
Judge of the High Court sitting in Origi- 
nal Criminal Jurisdiction. Speaking for 
myself I have considerable doubt whether 
it does. If then Mr. Justice Ghose .had 
no power to^aeh the commitment being 
admittedly na^'by a Magistrate who had 
(7) 10 0. W. N. 058 at p. ees (F. B.) (1014). 


jurisdiction to commit to the High Court, 
the correct procedure was to move the 
Criminal Bench on the Appellate Side in 
revision. This point, however, was not 
fully argued before us and I reserve my 
opinion for some future occasion if it 
arises. 

To deal with the application on its 
merits. Mr. Basu argues that the com- 
mitment was bad, (1) because there was 
no complaint, (2) that a Magistrate can- 
not take cognizance of his own complaint, 
(J) that tlie complaint could have been 
made to the .Additional f'hief Presidency 
Magistrate who hud all the powers of a 
(Jhief Presidency Alagistrate, (4) that as 
.Mr. Koxburgh could not entertain his own 
complamt and had no jurisdiction to trans- 
fer it to Mr. Khan, so Mr. Khan had ho 
power to commit. 

With regard to the first and second con- 
tentions the argument would seem to be 
that it takes two persons to make a 
complaint — one to complain and one to 
hoar the comxdaint. That there was a 
complaint I have not the slightest doubt. 

The complaint itself appears on page 13 
of the paper-book. Complaint is defined 
in sec. 4 (2), Cr. P. C., as the allegations 
made orally or in writing to a Magistrate 
with a view to his taking action that some 
persons have committed an offence. 
The document on page 13 certainly falls 
within the definition. It certainly is an 
allegation made to a Magistrate with the 
view to action being taken and it was 
made to a Magistrate. 

It is ui’gued that a Magistrate cannot 
take cognizance his own complaint be- 
cause a Magistrate when he takes cogniz- 
ance must consider the case judicially, 
before transferring it to another Magis-. 
trate, and bd cannot 4)e held to judicially 
conmder bis own complaint.. Tba ex* 
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pression " to take cognizance ’’ is no- 
where defined in the Code. 

Sec. 192 provides that the Chief Presi- 
dency Magistrate who has taken cogniz- 
ance may transfer any ease of wlncli lu? 
lias taken c<jgniznnec to any Magistrate 
subordinate to him. See. -iOH provides 
that a ^lagistrate to whom the ease is 
transferi'eil may dismiss the complaint 
if he thinks there are no sulficient grounds 
for proceeding, otherwise he will issue hie 
summons. Thus it is quite clear that the 
Magistrate to whom the case is transfer- 
red must consider the case judicially be- 
fore issuing process. If that is correct it 
would seem unnecessary that the Magis-. 
trate who took oognizance must judi- 
cially consider the case before transfer- 
ring it to some other Magistrate for trial. 
If that were so, it would mean that the 
same question would have to be considered 
by two persons, m., whether process 
should issue or not. f am therefore of 
opinion that there is nothing in tlie ( ode 
that prevents a ^fagistrate from taking 
oognizance of his own complaint. No 
doubt ho could not try the case himself 
but in view of see. 487 (5) there would 
seem nothing to j)rovent him committing 
the case for trial. This latter point, how- 
ever, does not arise in the present case 
and it is unnecessary to consider it. 

Even if it be conceded that he could 
not have taken cognizance himself then 
the position is that no cognizance of the 
case was taken until the case came into 
the file of Mr. Khan. Mr. Khan is no( 
empowered to take oognizance but his so 
doing would be an irregularity and not an 
illegality (sec. 629), and as such curable 
under sec. 637. 

It has not been seriously argued that 
owing to the procedure followed the i 
cused was in any way prejudiced. It was 
suggested that if the case had been en- 


quired into by Mr. Keays, be, being an 
Additional Ctiief Presidency Magistrate, 
would have taken an independent view, 
while Mr. Khan being a Subordinate 
Magistrate might feel bmmd to carry out 
the orders of the fliief Presidency Magis- 
trate. The suggestion hardly calls for 
serious consideration. 

It has been contended that there was 
another Afagistrate, Mr. Keays, the 
Additional Chief Presidency Magistrate, 
who was empowered to take cognizance 
under sec. 476. I fail to see how this is 
of any importance. The presence or ab- 
sence of another Magistrate who could 
have taken cognizance makes no differ- 
ence to the legality or illegality of what 
Mr. Koxburgh did. I am of opinion that 
we sliould not interfere. 

B. B. Ghosb, J. — The question (hat 
seems to arise in this case is whether on 
the certificate of the Advocate-Cleneral 
(he questions refen'ed to in it can be con- 
sidered by this Court. Under cl. 26 of 
the -Letters Patent the Advocate-General 
may certify that a point of law decided 
by the Court of Original Criminal Juris- 
diction should be further considered. 
The only point referred to in the certifi- 
cate as decided by me is that I overruled 
what has been somewhat inaccurately 
described as a “ pica in demurrer ” taken 
on behalf of the accused, and allowed the 
trial to proceed. The cert.ificate of the 
Advocate-General does not require that 
the point decided by me that the trial 
should proceed should be further consi- 
dered. It is unnecessary to state what 
order 1 should have passed if the facts 
had been presented to me as they appear 
to be now. But the question arises as to 
whether a Judge exercising Original Cri- 
minal Jurisdiction has authority, except 
under specified circumstances, under the 
Code of Criminal Procedure, ''to quash a 
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commitment maae by a Magijbjte 
anthorised to do ^ under the Code. 
Under sec. 532 <P^) the -fudge may quaeb a 
commitmenl. l.«f in tbia case there was 
no objection taken during the enqiu^ nor 

was any injury to the accused alleg^ 

The Judge may also make im en y 
nnder sec. 173 that the charge is clearly 
nnsnstaiirhle which would have the 

effcci ayiug proceedings. If neither 

of those proceedings can be taken, l 
thinkthe Judge cannot refuse to go on 
with the trial. A commitment may l>e 
quashed by the High Court under sec 

216, but this refers to ite Appellate o 
Revisional Jurisdiction, and I do no 

think that a Judge exercising Ongmal 

Criminal Jurisdiction can ouash a com- 
mitment on the. gi-ound that it was lUega . 
No step to have the commitment quashed 
was taken by the accused and so the trial 
hod to proceed. If this is correct, I lo 
not think we can consider the nomts certi- 
fied by the Advocate-deiiciol, as we are 
not sitting as a Court of criminal appeal. 
I do not, however, propose to rest my 
decision on this ground alone os the ques- 
tion was not argued tefore us although I 
invited discussion on it. 

The contention on behalf of the Pet- 
tioner is that there was no complairit ^d 
the Chief Presidency Magistrate acted 
illegally in taking cognizance- of the c^ . 
with the resulting consequence that me 
entire proceedings as also the subsequent 
trial are void. I think that the docu- 
ment signed by the Chief . Presidenci 
Magistrate was a complaint of the offence 
as contemplated in sec. 476 of the Crimi- 
nal Procedure Code, and nothing oouW 
have been said against it it it had been 
forwarded 'to BUothep Magistrate having 
ahtboidty qi^i,the sectipn.,. As it now 
aunciara thaf the Additional Chief twsi- 
jlencjr MagiattaW waa alsdi Magistrate of 


the first class for the purposes (ff see. 476 
il). the Chief Prendenoy Magistrate 
should have forwarded the 'fiomplaint lo 
him. Out the question is what ia the 
consequence of his omission to do soV 
It seems to me that taking cognizance, of 
a case under the Code does not invol^ 
liny judicial act on the part of the Magi% 
(rate. If a Magistrate is empowered 
under sec. 190 and the offence complain- 
ed of is brought to his notice in the pres- 
cribed maimer the Magistrate is bound lo 
take cognizance of tlie case. His judicial 
act commences from the proceedings to 
|)C taken under sec. 200. But in a case 
like the present the complainant is not 
required to 1 e examined. The Magis- 
trate to whom the case was transferred 
could take eveiy judicial action that a 
-Magistrate taking cognizance of the case 
(xnild do, i.p., iiostpone the issue of pro- 
CC.SS or dismiss the complaint if he thoiiglit 
lit. The Chief Presidency Magistrate did 
not take any judicial action in the matter 
before transferring it to llie Third Presi- 
dency JMagistrate. Moreover, it does not 
seem to me that taking cognizance of the 
cicse by the (!hief Prfsidency Magistrate 
was illegal. Under sec. 487, sub-sec. (Si) 
he might himself commit the case to the 
High Court, and this implies that he must 
take cognizance of the case and take 
all further steps leading to the oommit- 
inent. The irregularity in his procedure 
was that instead of himself committing 
the case, he transferred it lo another 
^fagistrate. The case was not tried by 
tlie Magistrate. The principle laid down 
in sec. 487 appem-s to be that tee Magis- 
trate should not tiy any person for an 
offence committed befwe himsdf but he 
may take all oecesaa^ stepe for tee com- 
mitment o1 the case’ to tee COmt of 
SessioBs or the High Court if ho is em- 
powered to Maamit. I do not teeteforo 
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tiiinlc that tlia commitment or the subse- 
quent trial was illegal and the irregularity 
referred to would be cured under sec. 632 
(I) of the Code of Criminal Procedure. I 
agree with the decision of Walmsley, J., 
and Cuming, J. 

Chaxbavabti, J. — agree with the 
conclusion arrived at by my learned 
brother Mr. Justice Bankin and, as 1 
had the advantage of reading his judg- 
ment, I do not think it leaves out any- 
thing which I can usefully add. 

Mr. N. K. Roy Chowdhury, Solicitor 
for the Accused. 

Mr. G. C. Gooding, Solicitor for the 
Crown. 

P. D. 


PRIVY OOOHOIL. 

[AFFIAL VROU toe CuiEF CuDkT OF 
Lowbb Burma.] 


Loan PaiLUMOBB. ' 

Lobo Blamesburgh. 

Sib Jobm Boob. Saklat and ors., 

Appellants, 

Heard, 16, 17, 20 ’ 

and 21, Jane. 

Judgment, Respondent. 

22, October. 

Parn endoummt—Fire Temple of Rangoon, 
benefieiariee of, who are— Bight of non- Parti oonveH 


to Zoroaebrianiem to enter and worship in temple 
•^Ceremoniee neeeuarg for initiation— Ruruehnun, 


if an eeeential ritiutl— Person whose mother only 
Pars*, if a raekd Parsi— Stranger, if mag be 
excluded at suit of benefieuirg — Trustees, if bound 


to treat stranger coming to worship as trespasser— 
Wounding of rdigious feeling and desecration of 
temple, if ground* for action in trespau bg bene- 
JUnariet— Allowing stranger to participate in benefit 
0f trust, when malversation and when not. 


Held, upon the evidence — That the 
trusts of the Fire Temple at Rangoon 
were intended for the professing mem- 
hers of the Parsi community, i.e., racial 
PoTsis or people deemed after a lojig lapse 


of ages to be racial P arsis, pro feeding the 
■Zoroastrian religion. 

As regards the racial clttim, maiternity 
is of no importance ; and a person whose 
mother was a Parsi, though actually and 
validly converted and initiated iiVto the 
Zoroastrian religion , was not entitled, as 
of right, to use the Temple or to attend 
or to participate in any of the religious 
ceremonies performed therein. 

Such a person entering into the Temple 
may be excluded or extruded from the 
Temple as a trespasser by the persons in 
possession, viz., the trustees of the 
Temple. Hut a beneficiary or two or 
three or more of them cannot sue such a 
person as a trespasser or claim an injunc- 
tion to restrain the entry by such a per- 
son into the Temple on the mere ground 
that such entry wounds their religious 
feelings and desecrates the Temple. The 
beneficiaries as such mag not be allowed 
to recover damages for or restrain sttch 
entry as trespass unless, at least, they 
establish that the intrusion of such a per- 
son is so repugnant to their habits of 
mind that the entrance of such a person 
must entail their own departure, so that 
it is as it were trespass to the person. 

An.anorav Bhikaji Phadkb V. Shankab 
Daji Cuabya ( 3) referred to. 

Quaere : — Whether the presence of a 
convert to Zoroastrianism causes desecra- 
tion of the Temple. 

Cases of application by trustees of the 
funds of a public or charitable trust for 
persons not objects of the trust stand on a 
different footing from cases where the 
beneffts of a trust created only for render- 
ing some oonvenienee or servuie are ex- 
tended by the trustees to persons other 
than the lawful redipients thereof. In the 
former class of cases the act of the trustees 
(3) (. U B 7 Bom. 328 (1833). 

37 
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will be a malversation , for only those who 
are objects of the trust must have all the 
benefits they require and if there be a sur- 
plus it must be left, to the Courts to make 
a cy-pres application of it; in the latter, 
the trustees are not bound to exclude per- 
sons who have no leqal title to share in the 
benefits or to treat them as trespassers. 

Rrx V. Grundon, Exp. Davison (2) re- 
ferred to.- 

The ritual called Burushnun is not an - 
essential part of the ceremony for initiation 
into Zoroastrianism. 

Dinsha Manekji Petit v. Jamsetji Jwi- 
BHAT (1) referred to. 

This was an appeal (No. 57 of 1924) from 
a decree, dated the 28th July 1920, of the 
Chief Court of Lower Burma, which 
affirmed a decree, dated the 23rd April 
1918, of the said Court on its Original Bide 
and dismissed the Plaintiffs’ suit. 

The Plaintiffs were Parsi residents of 
Rangoon professing the Zoroastrian reli- 
gion and they sued on behalf of themselves 
and all other persons interested in the 
Farsi Fire Temple in Dalhousie Street for 
a declaration that the Defendant Bella is 
not entitled to the use and benefit of the 
said Temple or to attend or participate in 
any of the religious ceremonies performed 
therein and for an injunction restraining 
her from entering and the second Defend- 
ant Shapurji Cowasji, her foster-father, 
from taking her into the said Temple. 

On the 23rd April 1918 the trial Judge 
(Young, J.) held that the suit was only 
maintainable by the Plaintiffs if and so far 
08 they could show that their Temple was 
polluted and their religious susceptibilities 
wounded by the prosence of Bella, tiiat no 
action for physical tmspass lay, and that 
inasmnch as the Plaintiffs had not proved 

(1)^. L. B. 88 Bom. 509 (1906). 

(8) ^Cooper’s Itep.'.819b 


that Bella was not duly initiated no action 
for “ moral trespass " could be main- 
tained. 

The Appellate Court (Bobinson, Acting 
C. J. and MacGregor, J.) were also of opi- 
nion that the Respondent Bella had been 
validly initiated into the Zoroastrian reli- 
gion and held that on the true construction 
of the trust deed rolating to the Eire 
Temple the expression “ Parsee popula- 
tion ” was not exclusively confined to the 
Parais as a race and that the words 
“ Parsi ” and “ Zoroastrian " were inter- 
changeable. 

Iti their opinion the decision in Dinsha 
Manekji Petit v. Jamsetji Jijibhai (J) was 
ajiplicable only to the trust fund and pro- 
perties which were the subject-matter of 
that Buit, and tlic reasons in that case 
which were cogent when applied to the 
wealthy Parsi community of Bombay had 
not the same value when applied to the 
small Parsi community of Rangoon. 

They accordingly dismissed the appeal, 

'^rom that decision the Plaintiffs appeal- 
ed to His Majesty in Council. 

Mr. A. M. Dunne, K. C., Sir 0. Lown- 
des, K. C. and Mr. E. B. Raikes for the 
Appellants. 

Messrs. Upjohn, K. C. and Warwick 
Draper for the Respondent. 

Their Lordships’ Judgment w'as deli- 
vered by 

Lord Philumore. — The circumstances 
of this case are as follows : — 

Sometime in 1899 a Goanese Christian 
named Jones with hie wife arrived in Ran- 
goon. They were in humble circum- 
stances, and the wife applied for assistance 
to a Parsi of good position at Rangoon, 
Bomanji Cowasji, stating that she too was 
a Parsi. lie befriended her till be went 
to England in 1900 and then asked his 
U) I. L. B. 88 Bom, 609 (1906), 
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brother Stlpurji Cowasji to look after her 
and the child, to which she had just given 
birth, the Respondent Bella. The father 
died and when her mother died shortly 
afterwards Sapurji, who was a Defendant 
in this suit, but died pending the appeal, 
took Bella into his own house, and he and 
his wife treated her as their own child. 

When Bella was nearly 14, it was de- 
sired that the initiation ceremony into the 
Zoroastrian religion called Navjot should 
be jierformed for her, but the local Head 
Driest at Rangoon refused, chiefly be- 
cause — as it appeal’s from his evidence — he 
thought it would be unjwpular with the 
I’arsi community. Advantage was then 
taken of the temporary presence of some 
other priest, who perfomied the ceremony ; 
and after that invitations were sent by the 
Head Priest to Bella to come with Sapurji 
and his wife to the Temple on festival 
days. Three such invitations were sent, 
the High Priest said, with the expectation 
that they would not be accepted ; but on 
the third occasion, being ‘21st March 1915, 
Sapurji brought her and put her within 
the sacred precincts facing the sacred fire, 
and in such a lhat she went 

through all the ceremonies like other wor- 
shipi>ers. 

This proceeding gave great offence to a 
number of members of the Parsi commu- 
nity in Rangoon, and on the Slst March, 
this suit was brought by three members of 
the Parsi community, who stated that they 
brought it not only on their own behalf but 
on behalf of a laige number of members of 
the Parsi community at Rangoon, against 
Bella and against Sapurji, stating that the 
Temple was held on trust for the free and 
unrestricted use of the Parsi inhabitants in 
Rangoon professing the Zoroastrian faith, 
further stating that it was alleged that the 
mother of Bella was a Parsi, and that Bella 
' had been validly converted or initiated into 


the Zoroastrian religion, but denying that 
this was so or indeed could be so, and aver- 
ring that the Defendants had by their acta 
“ fiot only wounded the religious feelings 
entertained by religiously inclined Parsis, 
but also caused the desecration of the said 
sacred Temple.” 

In another paragraph of the plaint, they 
stated that only members of the Parsi 
community professing the Zoroastrian 
religion were entitled to the use of the 
Temple, to the access of the sacred pre- 
cincts and to attend, witness or take part 
in any religious ceremonies held themin, 
and that it was never the intention of the 
Parsi community that the children of non- 
I'arsi fathers should be allowed the use of 
the Temple. They further said that even 
assuming that Bella conld be duly ad- 
mitted into the Zoroastrian religion, and 
assuming that her mother was a Parsi, 
even then she could not bo considered a 
Pami or a member of the Parsi (wpulation. 
They prayed for a declaration that Bella 
wae not entitled to use the Temple or to 
attend or to i^articipate in any of the reli- 
gious cci’emonics performed therein and 
for injunctions to restrain her from enter- 
ing the Temple and Sapurji from taking 
her there. 

Sapurji, in liis own name and as guar- 
dian for Bella, put in their written state- 
ment. In this it was contended that the 
plaint disclosed no cause of action, that the 
l^endant Bella was entitled to attend the 
Temple and the ceremonies and caused no 
desecration by her presence; and it was 
stated that her mother was a Parsi, that 
she had been brought np from early in- 
fancy as a Parsi and in the Zoroastrian 
faith, and that she came within the terms 
of the trust of the Temple. 

The following issues were then 
settled : — 
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** 1. lYhether the plaint discloses any oanse of 
action ? 

** 2. Whether this suit is maintainnhle ? 

** 3. Who are entitled to the benefit of the Fire 
Temple Trast P 

*'4. Is the first Defendant the daughter of a Parsi 
mother P 

6. Is it possible fur the first Defendant, being a 
daughter of a non- Parsi father to be initiated (jt) into 
the Zoro^strian Ueligion and (6) into the Parsi Com- 
munity P 

“6. If it was possible, whether the ceremonies 
adopted for the purpose were defective (the second 
Defendant to give psrticulara of the ceremonies ]>er- 
formed at the initiation of the first Defendant within 
one week, and the PlaiiitilFs to state within one week 
thereafter whether, and if so, in what respects they 
contend that these cerem<mieB were ineflicucious) : " 

and tho case w&h set down for a prelimi- 
nary hearing on the first and aecond issues. 

Tlic J udge decided these {)ojnt«i in favour 
of the PlaiiitiiTs ; and thereii^wn some oral 
evidence was taken before the Judge at 
liangoon, and a mass of evidence covering 
004 pages of the record was taken on com- 
mission at Bombay. 

It appears that this wa-s not the first 
occasion in modern times in which the 
question of the adraissibilitv of a person 
who was not a racial Parsi, hut who had 
become a convert to the Zoroastrian reli- 
gion, to ))articipute in the religious seiwiccs 
and enter the temples of the Parsis ha<l 
arisen. 

In 1903 a French woman had declared 
•that she liad become a convert, to tlie 
Zoroastrian religion and had maiTied u 
Parsi gentleman of position at Bombay. 
Her claim to participate in religious wor- 
ship had given rise to much excitement in 
the Parsi community, and seven Parsis. 
one of whom was the French woman’s hus- 
band, had brought a suit in tlie High Court 
of Bombay against the trustees of the Parsi 
making a general case 
of a<i|ne misfeasances requiring the inler- 
.‘VAQtion of the Court, and secondly claim- 
ing' » declaration that the trust deeds 


ought to be construed as admitting to 
their benefits any person professing the 
Zoroastrian religion whether a racial Farsi 
or not. 

After a prolonged litigation, this suit, 
except in so far as it prayed for a correc- 
tion of the general misfeasances, was dis- 
missed ; and the Judges, for reasons which 
will have to be more minutely entered 
into, held that the various endowment^ 
were limited to the use of people who as 
well as being Zoroastrian were also racial 
Parsis. Jhit the controversy had not been 
forgotten, and its echoes are to lie heard iu 
tlu^ evidence given on cotnniission in the 
l»resent case. 

Young, J., in the preliminary judgment 
given in tl>e present case, held that tlie 
J’laiutitfs could not sue for trespass on 
land or in the Temple, but that they might 
have a IJiird cause of action which lie des- 
cribed as an interference with their right 
to exclusive worship. He thought that 
they had sultioiently alleged this right and 
its infringement, that the right was one 
which had been often ujiheld by the Courts, 
.'ind that the suit could be brought without 
joining the trustee or without obtaining 
the consent of Ihe Advocate-General. 
When he came to his later decision upon 
the whole case, he described the injury as 

an injury to the Plaintiffs’ individual 
right to worship undisturbed by the in- 
trusion of a jiemon not belonging to ll’.eir 
faith,” and applying his mind to the fifth 
and sixth issues, he held that Bella could 
be initiated into the Zoroastrian religion 
and into the Parsi community; that the 
ceremonies adopted for the purpose were 
snfiicient, and that therefore there was no 
intrusion of a iierson not belonging to the 
Plaintiffs’ faith, and it became immaterial 
to decide issues three and four. Accord- 
ingly he dismissed the suit. 

When the matter came before the Chief 
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Court, on appeal, the Judges, though ap- 
parently they heard one continuous argu- 
ment, gave two judgments ; the first in 
respect of the preliminary issues. In tliia 
they .confirmed the actual decision of 
Young, J., but enlarged the Plaintiffs’ 
cause of action, saying that they might 
treat it as an injury to themselves, that 
Bella, even though she were a Zoroastrisn, 
yet not being a Farsi, came to the Temple 
worship. 

This made it necessary for the Judges In 
the Chief Court to determine the third 
issue, viz., who are entitled to the bene- 
fits of the Fire Temjjle Trust ; and they 
held that it was a trust for a religion and 
not for a race. They then held in agree- 
ment w'ith Young, J., that Bella could be 
and was converted or initiated into the 
Zoroastrian religion, and therefore they 
concurred with him in dismissing the suit. 

The Judges in the Chief Court took the 
view that the fourth issue might also have 
been decided in favour of Bella, f.c., that 
her mother was a Farsi, but that this fact 
was unimportant, except as leading up to 
her conversion or initiation. Their Lord- 
shi{>s agree with this. In their view it is 
settled that as regards the racial claim, 
maternity is of no imiwrtance. 

The appeal to their Lordships’ Board has 
raised among other questions the actuality 
and validity of Bella’s conversion and 
initiation ; but on this point their Lord- 
ships see no reason for differing from the 
judgment of the Chief Court. 

In the great controversy in the Bom- 
bay case, Dinsha Manekji Petit v. Jam- 
set ji Jijibhai (1), the two learned Judges 
(one of whom was himself a Farsi) came 
to the following conclusions thus exiaessed 
by the Farsi Judge, Davar, J. : — 

** J. That the Zoroaitrian religion not only permits 


but enjoins the conversion o( a perscn born in another 
religion and of non-Zoroastrian parents. 

'*2. That, although such conversion was permissible, 
the Zoroastrians, ever since their advent into India 
1200 years ago, have never attempted to convert 
anyone into their religion. 

“3. That there is not n single instance proved 
before the Court of a person born of both non- 
Zoroastrian patents ever having been admitted into 
the Zoroastrian religion professed by the Persia in 
India ” 

It is true that as regards ilie quantum of 
the necessary ceremonial on initiation, 
Davar, J., expressed an opinion that a 
piece of ritual called Diiriiehniin was an 
essential part ; but in this matter he was 
travelling outside anything necessary for 
the ease before him ; and their .Lordships 
do not find that Ileaman, J., the other 
Judge, concurred with him ns to this, and 
they think that the evidence given in the 
present case warranted the decision to 
which the Chief Court came that this addi- 
tional ceremonial wms not necessary. 

It follows llierefore that the jx)ints which 
their Lordships have now to determine are 
whether the trusts of the Temple are for 
the benefit of all jiersons professing the 
Zoroastrian religion or limited to those 
who, professing that religion, are also racial 
Darsis in the sense in which that word is 
understood in the Psirsi community; and 
secondly, whether if Bella, not being a 
racial Parsi, is not a jx^rson within the 
benefits of the Tenqde Trust, this fact 
gives the Plaintiffs any right of direct ac- 
tion against lier and against her guardian. 

The contention on behalf of the Plain- 
tiffs was the same as that of the contention 
of the Defendants in the Bombay case, 
namely, that all these trusts were intended 
for Parsis in the limited sense, i.e. : — 

*' Fint-^The deBcendants of the original emigrantB 
into India from Persia who profess the Zoroastrian 
religion. 

** Secondly.— The descendants of the Zoroastriane 
in Persia who were not amongst the original emi- 
grants, but who are of the same stock and have since 


(1) T. L. B. 88 Bom. 809 (1906). 
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that date) from time to time, come tu tudia and liavo 
settled here, either permanently or temporarily, and 
who profess the Zoiimstrian religion. 

*' Thii'diy.** The children of a Tarsi father by an 
alien mother, if such children are admitted into the 
religion of their fathers and profess the Zoroostriaii 
religion." 

Now the origin of the Temple, the right 
to worship at whieli is in dispute in the 
present case, is as follows ; — 

On the 'idth November 1868, the Deputy- 
(■ommissioner at Jtangoon, on belialf of 
Her Majesty’s (lovernmeiit, granted to 
Hajimji (’owasji and Sapurji Hirji a parcel 
of land ill tlie town of Jtangooii of a certain 
size upon trust to build and maintain 
upon the said parcel of laud a temple for 
the use of Parsi iKipulation.” 

It was provided that the Deputy-Com- 
missioner might nominate new trustees, 
and that if a Temple w^as not erected with- 
in a year, he might revoke the grant. 

On the 14th August I88*i — probably be- 
cause there had been delay in building the 
Temple — a re-grant was made to new 
trustees upon trust for the same intents 
and purposes as the old grant, with like 
powers to appoint new trustees and a simi- 
lar power of revocation if no temple was 
built within a year. 

Previously on the lltli January 1869, 
the then Deputy-Commissioner had grant- 
ed to two l^arsi gentlcfnen another piece 
of land upon trust to maintain it ** as a 
cemetery and to the free use of persons 
of the .Parsi denomination.” There was 
a similar power given to the Deputy-Com- 
missioner to ap{)oint new trustees and a 
power of revocation in case the land was 
applied to other uses. This grant w^as 
again renewed also on the 14th August 
1882. 

Some disputes having arisen as to the 
Temple, a su^t was brought to have a new 
ti'ustee appointed, and a scheme of 
-management frameil; and on the 20th 


March 1689, the Eeoorder appointed 
Bajuuji Cowasji sole trustee and ordered 
a scheme to be framed. 

About the same time, a similar suit had 
been brought in respect of the burial 
ground, and hy an order of the same date 
the same per.5i>n was appointed trustee and 
a similar order to frame a sclieme was 
made. The scheme in respect of the 

emplc gave the trustee charge of the 
Temple and its appurteuances with duty 
to manage and improve sks funds permitted 
and |x)wer to build a range of shops on 
pa it of the trust lands, bon owing money 
for the purpose. After reimymcnt of 
monies borrowed the rest was to be ap- 
plied for the enrrent expenses of the Fire 
lemple and the Parsi Burial Ground. 
In this way and to this extent the two pro- 
perties were bronglit together. 

When the scheme for the burial ground 
was to bo framed, there was a serious dis- 
inite with regard to children of Tarsi 
fathers w’ho died without having gone 
through the ceremonies of initiation, and 
eventually the scheme was framed in the 
following words : — 

“I. The Rurial ground shall be used for buiying 
pei-sons who shall at his op hop death be actually 
professing the Zoroastriau poligtoii and no othop. 

‘•E.KPLANATiojf. -Nooneshallbe taken to be ac- 
tiiully ppofessing the Zoroastrian religion who has 
not been duly invested with the Sudra and Kusti, in 
accordance with the rites prescribed by that reli^on* 
provided, nevertheless, that children born of fathers 
following the Zoroastriau religion, and brought up 
in tlat faith, and dying before the a ga of 14 years 
and throe months, without having been invested with 
the Sudra and Kusti, may be taken to be aotuaUy 
professing the Zoroastrian religion, but ohildren dying 
after having attained that age without having been 
invested with the Sudra and Kusti shall not be taken 
to have professed the Zoroastrian religion unless his 
or her investiture was prevented by unforeseen and 
unavoidable circumstances.’' 

It is suggested for the Defendants that 
this document shows that the stress of the 
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matter was laid upou the religioo and not 
upon the race. 

One other document must be mentioned. 
Apparently it took a long time before the 
temple or at any rate the present Temple 
tvas built, and on the 20th August 1904, 
Bajunji Cowasji executed a deed of decla- 
ration of trust reciting that he aud his 
brother had built at their charge a Are 
temple upon the trust lands so that the 
same uught form part of the said trusts 
and be for the use of the I’arsi inhabit- 
ants of llangoon, and purporting to de- 
clare f r himself and his successors-in- 
ofiice that he held the Arc temple “ for 
the use of the I’arsi inhabitants of Ban- 
goon free aud uni'estricted but subject not- 
withstanding to the tenets of the pure 
Zoroastriun religion and to the scheme 
prescribed by the C'oui-t.” 

The Defendants at their Lordships’ bar 
contended that this was an attempt to 
alter the trust and as such should be re- 
jected, but in their written statement 
they accepted it as a valid document. So 
far as it goes, it rather makes in the Plain- 
tiffs’ favour, but their Lordships are not 
disposed to attach grave importance to it. 

The Chief Court — as already stated — 
considered that the effect of these docu- 
ments was to impose a trust for the beneAt 
of persons professing the Zoroastrian reli- 
gion and no others. 

Their Lordships agree with the latter 
.part of this proposition. I’arsis who cease 
to be Zoroastrians have, in their Lord- 
ships’ view, no claim. But upon the 
whole and after much consideration they 
.think that the beneAls are conAned to per- 
sons who possess the double qualiAcation 
of Zoroastrians and racial Parsis. 

The judgment in the Bombay case 
travelled over much ground — ^indeed, in 
their Lordships’ opinion, much unneces- 


sary ground — but both Judges came to the 
conclusion that the various tinists in that 
case must be construed as being conAned 
to persons w1k> were of the Zoroastrian 
religion and racial Parsis. There were 
several trusts, and the expressions in the 
deeds were different; but the word Parsi 
never ap]^)eared in them, and the word 
Zoroastrian or some equivalent religious 
word was used. Sometimes the trusts 
were for the members of the Zoroastrian 
community of Bombay ; other phrases were 
similar. Nevertheless, l>oth Judges came 
to the conclusion that they must be read 
as has been already stated. 

Da\ar, .1., thus expressed himself : — 

** A Jiiddiii*' (fc)iat is a (joiitilo) “may become a 
Zoroastrian, but how hu over could possibly become a 
tnombor of tho “ Holy Zoroastrian Anjiimaii of lioin- 
bay *’ or be one of ** the luembers of tho Zoroastrian 
Gommiiiiity of Bombay" or iM’Como one of “tho 
Anjumati of the Mazdiasiii faith " jsisBes my com- 
prehension. A Judcliii converted to Zoroastriaiiisiii 
had never come into ozisteiico. 8uoh a person could 
not possibly have been within the contemplntioii of 
the donors and founders : tho possibility of such a 
being coming into existence would bo so new and novel 
that if tho donor over conceived such an idea and 
intended to include him in his benefaction, ho would 
certainly designate him separately aud specially, aud 
not include him in tho general doscription of tho 
community of his then existing co-religionists and 
their descendants." 

Beaman, J., said : — 

“ The question is nut whether tho Zoroastrian reli- 
gion permits conversion, but wlicthor, when these 
Trusts were founded, tho Founders contemplated and 
intended that converts should be admitted to partioi* 
pate in them." 

In their Ijordships’ view the same line 
of rcasouiug applies to the present case. 
The Parsi community had grown up to he 
such a distinct body, and admissions into 
it from outside had been so very rare, that 
at the time when these giants at Bangoou 
were made the Government must have in- 
tended that the Temple .should be for the 
beneAt of professing members of the Parsi 
community, t.e., racial Parkis or people 
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deemed after a Ion;,' lupse of ages to be 
racial Parsis. 

But this docs not exhaust tiie matters 
to be determined on the present appeal. 
It determiiice that the Respondent J^lla 
has no right of entering into the Temple 
and may therefore be excluded or extrud* 
ed from the Temple by the trustees. 
They can treat her as a trespasser. But it 
does itot follow that they are bound so to 
treat her. Still less does it follow that 
in an action to which the trustees are not 
parties, and in which therefore no indirect 
remedy can be obtained, a direct claim can 
be supported as if fur a tort committed by 
Bella or her guardian. 

When projicrty is set apart for public or 
diaritablc uses, it will be a malvemation to 
apply any of the funds for persons who 
are not objects of the trust. Those who 
are objects of tiie trust must have all the 
benefits they rccpiii'c ; and if thei'e is a sur- 
plus, it must be left to the Courts to make 
a cy-pres application of it. But when the 
subject-matter of such a trust or charity 
is the rendering of some convenience or 
service of such a nature that it will not 
hurt the lawful recipients if others share 
with them, their Iiordshii>s are aware of 
no case in which it has been held that tb^ 
trustees are bound to exclude persons 
who have no legal title to share. They 
may do so ; they may treat all such persons 
as trespaiuers and say : Sic volo sic jubeo, 
stet pro ratiom voluntas. But if they 
choose to admit to the benefit of some park 
or garden established lor a particular dis- 
trict some persons from over the border 
or to admit to a public library destined for 
a particular municipality persons from 
outside, or what is i)erhaps a nearer ana- 
logy, admit to*the hearing of a lecture by 
a University professor persons not mam- 
beraof ttje jK^vgrsity , this of itself fur- 
nishes no ground of complaint. If the 


numbers admitted are too large or the per- 
sons are disorderly or unpleasant in their 
habits or in any way substantially inter- 
fere with the convenience or benefit of 
those for whom the endowment was creat- 
ed, the trustees may be required to ex- 
clude them. But the mere claim of A that 
B shall not share in such a benefit because 
B is not within the terms of the founda- 
tion is not one that Courts would en- 
courage. 

Many illustrations of this doctrme could 
be drawn from the history of English in- 
stitutions. The great schools of West- 
minster, Eton and Winchester arose from 
small nuclei, namely, a fixed number of 
endowed and privileged scholars taught by 
appointed masters. They have become 
what they are because unprivileged boys in 
greater numbers have been allowed to 
benefit by the services of the appointed 
masters, and to use the school class-room 
and play-grounds. 

The statutes of the colleges in Oxford ' 
and Cambridge make provision for the edu- 
cation of a fixed number of students or 
scholars privileged and endowed. Many, 
if not most, of them make no provision for 
the admission of other members in statu 
pupillari. But “commoners,” so called, 
though their legal position is merely that 
of boarders IHex v. Grundon, Exp. Davi- 
son (2)] , have been for several centuries 
admitted equally with the privileged 
scholars to the benefits of the colleges, 
particularly to the use of hall, library and 
chapel. 

The intrusion of an unbeliever into a 
place of religious worship might well ' be 
a case of substantial interference with the 
devotions of w<Mahii^rs. But the Plain- 
tiffs have failed to make out that Bella 
was not a Z<HoaBtrian. They suggested 
indeed that her conversion was impossibte, 

^3) Cooper’s Bep. 819. ' . 
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or at any rate that it had not been com- 
pleted by due initiation; but their Lord- 
ships agree with the Judge of first instance 
that this suggestion was not established ; 
while, except in the evidence of one un- 
satisfactory witness, there was nothing to 
show that Bella’s presence would be 
thought to cause desecration, if once it was 
accepted that she was a Zoroastrian. 

Also, if it wore a question of caste and 
worshippers of a higher caste would be de- 
filed by the presence of a lower caste, as in 
Anandrav Bhikaji Phadke v. Shankar Daji 
Charya (3) this would be a serious disturb- 
ance. As was said in that case : — 

** This right is one which the Courts must guard m 
otherwise all high-caste Hindus would hold their 
sanctuariestand 'perform* theirl worship only so fnr ns 
those of the lower castes choso^to allow them.** 

But this claim is again not established. 
Indeed, what may be called the quasi-caste 
claim is not even suggested in the plead- 
ings. It is the wounding of religious feel- 
ings and the desecration of the Temple 
W'hich are put forward. 

Their Lordships have now to consider 
the relief which the Plaintiffs have sought 
in this suit. They have not sought for a 
general declaration as to the persons who 
are objects of the tmst. They have not 
sought for a construction of the scheme, 
or for any order to be made upon the 
trustee, nor have they made the trustee a 
{>arly. - Por this they would probably have 
required the consent of the Advocate- 
General. They pray in the plaint “ for a 
declaration that the Defendant Bella is not 
entitled to the use and benefits of the Pars! 
Fire-Temple in Dalhousie Street known as 
' C^tain’s Agitury or Dhurraymair ’ or 
to the use and' benefits of the buildings 
stsndilq; on the said trust land or to attend 
fti <kr participate in any of the religious 
edfenirtiiei performed therein.” 

(D I. th U. t (ISSSlt 


Then they claim an Injunction to re- 
strain the Defendant Bella from entering 
and the other Defendant, now dead, fron^ 
bringing her into the temple to attend 
the religious ceremonies. This is a claim 
for an injunction to prevent tbe teiletitipn 
of an alleged trespass. It must there- 
fore first be established that there was' a 
irttsposs and one for which damages) 
though possibly only nominal, could be rol 
covered. But for trespass upon land the 
only person to bring the action is the twr- 
son in possession of the land, that is, the 
trustee. That a beneficiary or two or 
three beneficiaries of a trust for public pur- 
poses may bring a suit for trespass 
against an intruder is a novel principle of 
jurisprudence ; and the case is not made 
stronger by the suggestion that several 
other beneficiaries agree with them. 

It may be that in India it would be con- 
venient in some cases to allow sucIj a suit, 
and the judgment in Anandrav Bhikaji 
Phadke v. Shankar Daji Charya (3) may 
form a precedent. But, if so, tlie circum- 
stances must be as powerful as in that 
case. It must be establislied that the 
juxtaposition of the two sets of persons is 
BO repugnant to their habits of mind that 
the entrance of one set into the Temple 
entails the departure of the other, so that 
it is as it were trespass to tbe person. 

As already stated, no such case hac been 
established, and therefore it is not neceitf 
saty to discuss the principle on wbidi the 
judgment in Anandrav Bhikaji Phadke y, 
Shankar Daji Ciuirya (3) is founded, and 
which was indeed accepted by the Judge 
of first instance in the present case. The 
facts do not warrant the claim, if it be a 
sound one, and no injunction be 
granted. - ■> 

With regard to costs, the learned Judge 
of first instance, while giving the Defen- 
(8) I. li. B. 7 Bom, 828 (1883). 
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dants the p'eneral costs of the aotion, 
thought that both sides were to blame for 
the inordinate length of the Bombay com* 
tniaaiftn and made the Plaintiffs pay two- 
thirds only of the Defendants’ costs the 
Commission. 

If any costs of the action were to bo 
given, some similar provision should be ap- 
plied. But, upon the whole, their Lord- 
ships feel that the Plaintiffs have failed in 
the greater part of their suit, and that the 
giving to them of a declaration is an in- 
dulgence. They were given the costs of 
the preliminary issues before Young, J., 
and the costs of so much of the appeal as 
related to those issues. These they keep, 
and the orders against them in respect of 
other costs in the Courts below will be dis- 
charged, and there will be no costs of this 
appeal. Their Lordships will humbly re- 
commend His Majesty that this appeal bo 
allowed, that the judgment of the Chief 
Court be varied, and that a declaration be 
made, namely, that Bella was not entitled, 
as of right, to use the temple, or to attend 
or to participate in any of the religious 
ceremonies performed therein, that except 
as to the costs awarded to the Plaintiffs in 
the Court of first instance and in the Chief 
Court, there be no costs in the Courts be- 
low, and that there be no costs of this 
appeal. 

• Solicitor : Mr. A. M. Bramall for the 
Appellants. 

Solicitors: Messrs. Waterhouse d Co. 
for the Despondent. 

G. D. M. 


[CIVIL APPELLATE JURISDIOTIOH.] 
Appeals pbom Obioinal Civil Jubisdiotioh 
No. 174 OP 1924 

AND 

No. 161 OP 1924. 

Chatto Lal Missbb 


Sandxrsok, G. J. 
Bdcklano, j. 
1925, 

8, Jane. 


and ors. 

V. 

Tub Mabwau Comubb- 
oiAL Bank, Ltd. and 
ora 


Sides oj the ATtpA Court, Origiiud Side, Chap, 
XllIA, r. S— Defendant first appwring in person, 
then through an attorney— Summons in time, if 
made within 10 days from the date of the last op- 
pearance— Order giving leave to defend on furnish^ 
ing security, in default decree against the Defend- 
ant, a “judgment” within the meaning of d. 15 
of the Letters Patent. 


A suit on certain promissory notes tons 
instituted on the 18th of June 1924. On 
the 11th of July 1924, the Defendant en- 
tered appearance in person; on the 2l9t of 
July, he again entered appearance through 
an attorney and on the same day the 
written statement was filed. On the 22nd 
of July 1924, a summons teas taken on 
behalf of the Plaintiffs under Chap. Kill A 
of the Rules of the High Court and it was 
ordered that the Defendant furnishing 
security (within a time specified in the 
order) would have leave to defend, in de- 
fault a decree should be drawn up against 
the Defendant for the claim under the pro- 
missory notes: 

Held — That the order involving an ad- 
judication on the claim was a judgment 
within the meaning of cl. 16 of the Letters 
Patent and as such an appeal lay from 
the order » 

StJEHLAL CHUNDBBMUIiL V. EASTBBN 
Bank, Ltd. (1) distinguished. 

Held further — That though the sum- 
mons was out of time, if the 11th July was 
taken as the dale from which the 10 days. 

(D I. l.:b. as.obl 7w ansx 
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ran, the Defendant's attorney by again en- 
tering appearance on behalf of the Defen- 
dant on the Ulst July 1924, gave the Plain- 
tiffs another opportunity and as such the 
summons was in time as defined by r. 3, 
Chap. XIII A of the Buies. 

These were appeaJs preferred on the 
8th Noveiaber 1924 against orders, dated 
the 8th and 27th August 1924, made by 
Mr. Justice C. C. Ghose, in the exercise 
of Original Civil Jurisdiction. 

The facts of the case will appear from 
the judgment of the Chief Justice. 

Messrs. S. N. Banerjee and S. C. Bose/ 
for the Appellants. 

Messrs. B. L. MiUer and A. K. Roy 
for the Bespondents. 

The Judgment or the Court was as 
follows : — 

Appeal No. 174. 

Sanderson, C. J. — This is an appeal 
by Chattu Lai Misser against two orders 
of the 8th and the 27th of August 1924. 
The order of tho 27 th of August 1924 is 
the material order. It runs as follows : 
“It is ordered in supersession of the 
order made in this suit and dated the 
eighth day of August instant that the De* 
fendants do pursuant to the said order on 
or before the twelfth day of September 
next ftumish security to the extent of 
eight lacs to the satisfaction of the Begia> 
trar of this Court in unencumbered im- 
moveable property in Calcutta or iq the 
town of Howrah : And it is further or- 
dered that on such security being given 
within the time aforesaid the Defendants 
shall have leave to defend this suit : And 
it is further ordered that the said Begis- 
tiar be at liberty to extend the time for 
fumiabing such security as aforesaid on 
good oanse being shown therefor : And it 
ir farther ordered that in default of the 
QefenduKta furnishing security as afore- 


said within the time aforesaid or within 
such farther time as may be allowed by 
the said Begistrar as aforesaid a decree 
shall be drawn up in this suit against the 
Defendants for the sum of rupees sixty- 
four lacs ninety thousand and nine hun- 
dred annas seven and pies eleven with the 
costs of this suit.” 

Tho suit was brought by the Marwari 
Commercial Bank, Ltd., which wag in 
liquidation (tho Liquidator being one 
Banjit Boy who was appointed in April 
1923} against Chattu Lai Misser, Bisses- 
war Lai Halwasiya-, Luchmi Narain 
Shroff and OnkarmuU Shroff who were 
alleged to be members of a firm called 
Binayek Misser & Go. It was based upon 
three promissory notes, dated the 23rd of 
May 1922, the 20th of July 1922 and the 
5th of September 1922 alleged to have been 
executed by the Defendant firm in favour 
of the Plaintiff Bank. The total amount 
claimed for principal and interest up to 
J une 1924 was Bs. 64,90,900. 

It was alleged that the Defendant fitnt 
had deposited 3,06,581 shares in tlie 
Calcutta Industrial Bank, Ltd. , as security 
for the amount due on the promissory 
notes. 

The plaint was filed on the 18th of June 
1924. On the 22nd of July 1924 a sum- 
mons was issued in accordance with the 
provisions of Chap. XllIA of the Buies of 
the High Comt. 

B. 3 of that chapter provides : “ Whete 
the Defendant in any suit which is within 
the terms of r. 1 has entered appearance 
the Plaintiff may, as regards any claim 
which is within the terms of r. 1, on affi- 
davit made by himself or by any other per- 
son who can swear positively to the facts 
verifying the cause of action and the 
amount cl^ed, if any, and stating that 
in his belief there is no defence to the 
claim, apply to the Judge for final judg- 
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merit for the amount claimed together 
with interest, if anj, or for the recovery 
of the land (with or without rent or 
mesne profits) as the case may be and 
costa : 

" Provided that as against any Defen- 
dant who has filed a written statement 
such application shall not be permissible 
unless the summons is taken out as in r. 4 
mentioned within ten days after the en- 
tering of appearance.” 

The first point, which was taken on the 
hearing of this appeal, was that appear- 
ance was entered by the Defendant Chaltu 
Lai Misser in person on the llth of July 
1924, and the written statement was filed 
on the 21st of July 1924 ; and, that, as the 
summons was not issued until the 22nd of 
July 1924, the summons was out of time 
as it had not been issued within ten days 
of the appearance as provided by r. 3. 

It appears, however, that on the 9th of 
July Messrs. Manuel, Agarwalla & Co. 
who were acting on behalf of Chattu ]jal 
Misser wrote to the attorneys for the 
Plaintiff Bank as follows : — 

“We understand that you have filed 
this suit against Pandit Chattu Lai Misser 
and others. If so, xdeaso supply us with 
a copy of the plaint on the usual terms. 
We have received instructions from Pan- 
dit Chattu Lai Misser to enter appearance 
on his behalf.” 

The Plaintiffs’ attorneys, having receiv- 
ed that letter, were entitled to expect that 
they would receive notice of the entering 
of appearance when it was effected by 
Messrs, Manuel, Agarwalla & Co. for it is 
provided by Chap. VIII, r. 18 that ” the 
attorney of a Defendant, or a Defendant 
appraring in person, shall forthwith give 
notice of his hayings entered appearance 
to jibe P^intlff’s attorney, or if the Plain- 
tiff sues^ fterson, to the Plamtiff him- 
self.” 


In fact, the Plaintiffs’ attorneys adsed 
Messrs. Manuel, Agarwalla & Co., if they 
had entered appearance, but it is alleged 
that they received no reply : and, on the 
llth of July, as I have already said, 
Chattu Lai Misser entered appearance in 
person, but .he did not give any notice to 
the Plaintiffs or to their attorneys of his 
having entered appearance. 

On the 21st of July Messrs. G. C. 
Chunder & Co. acting as attorneys for 
Chattu Lai Misser wrote to the Plaintiffs’ 
attorneys as follows : ” Please note that 
we have this day entered appearance to 
this suit on behalf of the Defendant 
Chattu Lai Misser who, we understand, 
appeared in person sometime ago.” 

In point of fact, Messrs. G. C. Chunder 
& Co. did enter appearance on that day 
for the Defendant Chattu Lai Misser and 
they filed the Defendant’s written state- 
ment on the same day. 

I am not in a position to say whether 
the course, which was adopted in this case, 
was taken deliberately with the object of 
preventing the Plaintiffs taking proceed- 
ings under Chap. XlllA for summary 
judgment within time; but if that was 
the object, in my judgment, it faUed. 

Ko doubt, if the entering of appearance 
is to be taken as having been made on 
the llth of July 1924 the Plaintiffs were 
out of time with their summons which 
was issued on the 22nd of July. But, in 
my judgment, the Defendant’s attcmeyB 
by entering appearance again on- behalf of 
the Defendant on the 21st of July 1924 
provided another opportunity for. the 
Plaintiffs to take .proceedings under Chap, 
XIIIA. 

It was argued by the learned Ceuiisel 
on behalf of the Appellant that the eoffine 
adopted :by Messrs. G. C. ChundiNr &-C!0>. 
on the 2l8t of July was hot an esteiilng of 
ai^arance but was merefy a refiMNib to 
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ihe Court’s officer to record Messrs. G. 
C. Chander & Go. as attorneys for the De- 
fendant Ghattu Lal Misser. In my judg- 
ment this cannot be so regarded. The en. 
doreement on the warrant was in these 
terms : “ Please enter an appearance in 
our name on behalf of the Defendant 
Ghattu Lal Misser in this suit. Sd. G. 
C, Chunder, Attomeys-at-law.” If the 
only object of Messrs. G. C. Chunder & 
Co, had been to file the warrant of 
attorney on behalf of the Defendant firm, 
the proper way of doing it would have 
been to file the warrant and endorse it 
in the following terms : “To the Regis- 
trar. Sir, please file this warrant of 
attorney on behalf of the Defendant 
firm.” Instead of that course being adopt- 
ed, as I have already ]«)iuted out, Messrs. 
G. C. Chunder & Co. purported to enter 
appearance on behalf of the Defendant. 

Messrs. G. 0. Chunder & Co. having 
entered appearance on the 21st of July 
1924 1 am of opinion that the summons 
which was taken out on the 22ud of July 
was not out of time even though the 
written statement of the Defendant had 
been filed and the terms of the proviso 
in Chap. XIUA, r, 3 were complied with. 

The next point urged on behalf of the 
Appellant was that the affidavit in suppprt 
of the 'summons wa^ not sufficient. It 
appears from the Rule, which I have al- 
ready read, that the affidavit in support 
of the summons should be made out by 
the Plaintiff or by any other person who 
can swear positively to the facts verify- 
ing the cause of action and the amount 
claimed. 

I am not prepared to hold that the affi- 
davit the liquidator, affirmed on the 
22nd of July 1924, by itself was sufficient 
to omnply with the rule. But, in my 
judgment, the Defendant Ghattu Lal 
Misser Mmself supplied . the materials 


which were necessary to make the case for 
the Plaintiffs complete. 

By the written statement, which was 
filed, he admitted that the promissory 
notes were executed by the Defendant 
firm. The written etatement contained a 
further admission that Ghattu Lal Misser 
was a member of the firm. 

It is true that in the written statement 
there was a denial that any consideration 
for the promissory notes was received by 
the firm or any member of it, but certain 
correspondence was exhibited to the affi- 
davit of the Liquidator, dated the 22nd of 
July 1924. This correspondence was be- 
tween the liquidator and Messrs. Manuel, 
Agarwalla & Co. who were then acting on 
behalf of the Defendant firm and it took 
place in April, June, July and November 
1923. The Liquidator on behalf of the 
Plaintiff Bank was demanding payment 
of the promissory notes ; and, in reply to 
such demands Messrs. Manuel, Agarwalla 
and Co. wrote two letters, dated the- 3rd 
of July 1923 and the 9th of November 
1923, 

The letter of the 3rd of July was as 
follows : — 

“ R. S. V. Aiyar, Esqr., 

R. Ray, Esqr., 

Joint Liquidators, 
Cits. Messrs. Binayek Misser & Co. 
Dear Sirs, 

Your letter, dated the 19th June last, 
to our clients has been handed over to ns 
with instructions to state in reply as fol- 
lows 

As we had been meeting you in per- 
son from time to time we did not reply 
to you in writing about the adjustment of 
the over-draft account with the Bank. 
You know the actual position and you 
know that our clients have got to receive 
a much larger amount than their over- 
draft from the Calcutta Industrial Bank, 
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Ltd., in respect of the shares which you 
hold as security a^gainst such over-draft. 
The Liquidators of the said Bank request- 
ed yon and as a matter of fact according 
to your desire agreed to authorise you to 
set off the dividend that our clients liave to 
receive in respect of the said Calcutta In- 
dustrial Bank, Ltd., shares against the 
said over-draft. Our clients are still will- 
ing to authorise you to receive payment 
of all monies that will be paid from time 
to time by the Liquidators appointed by 
the Court in the matter of the Calcutta 
Industrial Bank, Ltd. You know if cer- 
tain untoward events had not happened 
there would not have been any difficulty 
in payment of the over-draft and yon 
would perhaps by now have got payment, 
bxit circumstances made it uthorwisc and 
we are afraid it may take some time to 
get the dividend on our clients’ holding in 
the Calcutta Industrial Bank shares and 
consequently there will be delay in paying 
you. Under the circumstances we are 
sure that you will consider the position 
and wUl not rush through anything. 

The Official Liquidator has been ap- 
pointed of the Calcutta Industrial Bank 
and as soon as be has ascertained the posi- 
tion our client may, if necessary, make an 
application to Court for permission to 
settle the accounts either by payment of 
dividends direct to you by Official Liquida- 
tor or by making some other arrangement 
in respect of the said shares held by you as 
security. 

Yours faithfully, 
Manuel, Agarwalla& Co.” 

And, the letter of the 9th of November 
was as follows : — 

The Liquidator, Marwari Com- 
mercial Bank, Limited (in liquida- 
tion). 

Dear Sir, 

Your x^ce' No. 687 has been 


handed over to us by Messrs. Binayek 
Misser and Company with instructions to 
state in reply as follows : — 

Our clients have pointed out to you 
from time to time the scheme by which 
you can realise the amount due from them 
to the Bank. The scheme was put for- 
ward in reply to your demand in June and 
July for settlement of accounts and a 
copy thereof was sent to your solicitors 
Messrs. Leslie & Hinds in reply to their 
letter of the 3rd of July 1923 as an en- 
closure to our letter of the 4th. Our 
clients state that they are willing to 
authorise you to receive payment direct 
from the Official Liquidator of all divi- 
dends and other payments that may be 
made by him in respect of our clients’ 
holding of the Calcutta Industrial Bank 
shares which are held by you as security. 
By that process your mouey can be realiz- 
ed without any difficulty and our clients 
also will be relieved of great anxiety. 

As Kai Bahadur Halwasiya is away 
frem town our clients would request you 
to get the meeting adjourned for the pre- 
sent for about a fortnight. 

If there be any bar to the course sug- 
gested you can make an application to 
that effect in Court or our clients can re- 
quest the Liquidator to the Calcutta In- 
dustrial Bank, Ltd., to make the necessary 
application, or if you so desire our clients 
themselves can make an application to get 
the necessary order from Court. Under 
the circumstances our clients hope yon 
will consider this proposal before you pass 
any other resolution. 

Yours faithfully, 
Manuel, Agarwalla & Go.” 

In view of the terms of these letters the 
conclusion is inevitable, in my judgment, 
that the plea that thdre was no considera- 
tion for the promissory notes is without 
any foundation and that it was merely in- 
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sorted in the written statement for the pur- 
pose of delay. It, therefore, appears that 
the firm executed the promissory notes ; 
the Defendant Chattu Lai Misser was a 
member of the firm, the Plaintiff Bonk 
made advance to the firm, as stated in the 
plaint, and as the Defendants’ attorneys 
admitted in the letters to which I have re- 
ferred, the promissory notes were held by 
the Plaintiff Bank and were exhibited to 
the plaint. It therefore seems to me that, 
so far as the evidence was concerned, the 
Plaintiffs’ case was complete. 

One other matter remains to be consi- 
dered. The written statement alleged 
that the Plaintiff Bank was a mere benami- 
dar of the Calcutta Industrial Bank. But 
this was never suggested at the time the 
correspondence took place in 192.3 ; and it, 
therefore, appears as if it wore a mere 
after-thought and was inserted for the pur- 
pose of delay. In short, in my judgment, 
there seems to be no really iriablc issue 
in this case ; and 1 am, therefore, of opi- 
nion that the learned .Judge’s order should 
be upheld. He gave the Defendants leave 
to defend on the conditions named in the 
order and, in default of the conditions 
being performed, directed that a decree 
should be made for the amount claimed. 

The learned Counsel who appeared for 
the Plaintiff Bank took a preliminary 
point that no appeal would lie from the 
order of my learned brother Mr. Justice 
C. C. Ghose. My learned brother and 
I decided that an appeal would lie, but 
we postponed giving our reasons. The 
learned Counsel referred to the case of 
Sukhlal Chundermull v. Eastern Bank, 
Ltd. <1). my judgment, that is no 
authority tor the pr(^)osition whidi the 
learned Counsel was urging in this appeal. 
In the first place, it is to be noticed that 
tbs suit was brought under Or. 87 of the 
0> X.1L. Kja (M. 7852(1910). 


Civil Procedure Code and that the decision 
was dealing with the provisions of the 
Code and not with the Buies of the Court, 
upon which this matter depends. In the 
second place, it should be noticed that the 
matter which Mr. Justice Chitty was 
dealing with was an application by the 
Defendant under Or. 37 of the Code for 
leave to appear and defend the suit, and 
the order which the learned Judge made 
was as follows : “ Upon the Defendant 
within a fortnight from the date hereof 
giving security to the satisfaction of the 
Begistrar of this Court to the extent of the 
Plaintiff Bank’s claim in this suit, he be 
at liberty to appear in and defend this 
suit.” It was held that there was no ap- 
peal from such an order. 

I have already read the order which the 
learned Judge made in this case. It is 
obvious that the terms of it are materially 
different from the terms of the order 
which was made by Mr. Justice Chitty. 
The order in this case was that upon 
security for a certain amount being given 
within a certain time, the Defendants 
should have leave to defend, but the order 
proceeded that in default of the Defend- 
ants giving security as aforesaid within 
the time aforesaid, a decree was to be 
drawn up. 

The effect of that order was that if the 
security was not given, as directed, a de- 
cree would be drawn up as a matter of 
course without any further application to 
the learned Judge. 

In my opinion, it was a judgment finally 
deciding that the Defendant was not to be 
allowed to defend the suit unless he com- 
plied with the conditions contained in the 
order. It further decided that, if he did 
not comply with the condition, a decree 
should be drawn up. For these reasons, 
in my opinion, the decision of the learned 
Judge wae a - judgiuent .within the 
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meaning of cl. 15 of the Letters Patent 
and that an appeal did lie from his judg- 
ment to this Court. 

For the above-mentioned reasons 1 am 
of opinion that this appeal should be dis- 
missed with costs (one set) payable to 
the Plainti/f Bank. 

Appeal No. 101. 

The Appellant Bisseswar Lal Hal- 
waslya desires to withdraw the appeal. 
The appeal is allowed to be withdrawn. 
He must pay the costs of the appeal (one 
set) to the Plaintiff Bank. 

It was agreed upon terms settled by 
the learned Counsel representmg the 
Plaintiff and OnkermuU Shroff that 
Onkermull Shroff, who appeared in both 
appeals, having denied that he was a 
member of the firm of Binayek Misser & 
Co., should have unconditional leave to 
defend. There will therefore be an 
order that Onkermull Shroff do have un- 
conditional leave to defend the suit. 

Buckland, J. — This is an appeal from 
orders made on an application under 
Chap. XIIIA of the Rules of this Court 
for summary jiidgineilt. 

The suit was to recover Re. 64,90,900- 
7-11 on promissory notes executed by 
Binayek IMisser A Co. in favour of tlie 
Plaintiff Bank. 

The Defendants are alleged to be part- 
ners in that firm. 

The Appellant entered appearance in 
person on the IJth of July 1924. 

On the 21st of July 1924, his present 
attorneys also entered appearance and 
filed a written statement on his behalf. 

On tlie 22nd of July a summons under 
Chap. XniA was taken out by the Plain- 
tiff Bank supported by the affidavit of the 
Liquidator td which pertain correspon- 
j^nee between him and the attorneys for 
A Co. was annexed. 
Him 'and hie oerLefonduihi filed 


counter-affidavits and the Liquidator filed 
an affidavit in reply and, these with the 
written statement of the Appellants were 
the materials before the learned Judge 
who on the 8th of August 1924 ordered 
that the Defendants should furnish secur- 
ity to an amount to be fixed by the Regis* 
trar of thie Court within fourteen days 
from the date when the Registrar fixed 
such amount. The learned Judge further 
made provision for the subsequent pro- 
ceedings in the suit and ordered that in 
default of the Defendants furnisliing 
security within the time required the 
Liquidator should bo at liberty to men- 
tion the matter before the Court for fur- 
ther directions. 

On the 27th of August the matter was 
mentioned and the amount of the security 
fixed by the Registrar was modified, and 
the learned Judge made the second of the 
two orders appealed against requiring the 
Defendants to give security to the satis- 
faction of the Registrar to the extent of 
8 lacs of riqiees on or before the 12th of 
September and on such security being 
given they would have leave to defend 
the suit, and in default of the security it 
was jirovidcd that a decree should be 
drawn up against the Defendants for the 
sum claimed with costs on scale No. L 

It is against this order that Chattu Lal 
Misser and Bisseswar Lal Halwasiya ap- 
pealed. The latter has abandoned his 
appeal and as regards the Respondent 
Onkarmull Shroff who has appeared on 
both appeals, it has been agreed that he, 
who denies having been a member of the 
firm of Binayek Misser, shall have un- 
conditional leave to defend. Hence^ there 
remains only Chattu Lal Misser’s appeal 
to deal with. 

For the Reipondent Company it is 
argued that the order is not ai^tedahlo 
and referenosi iiihaie to SvHhkt "Qhundtf 
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mvtt V. Eastern Bank, Ltd. (1). That was 
an appeal against an order giving the De- 
fendant leave to defend a suit filed under 
Or. 87 of the Code of Civil Procedure 
conditionally upon his giving security. 
It. was held that it was not a " judg- 
ment ” — ^there was no adjudication on 
the claim — and, according to the well- 
known practice of the Court such suits 
filed under that order of the Code, whe- 
ther or not leave to. defend is granted, are 
set down for hearing on a subsequent date. 

It has been argued that this order is 
similar though made under Chap. XTIIA, 
r. 9. But that is not so. An order can- 
not be taken as having been made under 
one rule and therefore necessarily exclud- 
ing reference to others. The conditional 
leave to defend is referable to r. 9, Ihe 
judgment in default to r. 3. The latter 
involves an adjudication on the claim and 
makes the order a final judgment within 
the meaning of cl. 15 of the Letters 
Patent. Without this, were such an 
order made under Chap. XIIIA, I do not 
know that I should take the same view, 
but as it is nothing further remained to 
be done and in default of security a de- 
cree would be drawn op as a matter of 
course. 

For the Appellant two point's have been 
argued : — ^First, that the application 
offendfi against the proviso to r. 3 and is 
out of time, and next that the application 
is not in the form required by r. 3. 

The proviso to r. 3 lays it down in effect 
that once a Defendant has entered appear- 
ance the Plaintiff may take out a sum- 
mons, (a) without any limit of time if no 
written statement has been filed, (h) 
within 10 days of appearance being enter- 
ed if a written statement has been filed. 

If the 11th. July is taken as the date 
from wMdh the 10 days ran the summons 


was out of time. But the Appellant’s 
attorneys gave the Plaintiff another oppor- 
tunity by again entering appearance on 
the 21st July. It was quite unnecessary 
and filing a warrant of attorney would 
have sufficed, but having adopted such a 
course, the Appellant caxmot fairly be 
heard to say that time ran from the 11th 
July and not from the date of the later 
appearance. The fact remains that ap- 
pearance was entered on the 21st July an^ 
the Bespondents are entitled to rest their 
case upon it. ■ ' 

As regards the 2nd point argued I 
am not prepared to say that the applica- 
tion as presented to the Court in the first 
instance complied with the rules as to the 
form of affidavit required. 

But at that time the Appellant had not 
the courage of his later convictions. He 
might have declined to answer the affi- 
davit and argued that the summons should 
be dismissed in limine, and very likely 
would have done so successfully. He and 
his co-Defendants, however, made ample 
amende for the defects of the Liquidator’s 
affidavit and all lacunae were fully supplied, 
and lest more should be required the Ap- 
pellant has succeeded in establishing hie 
own want of bond fides by an affidavit more 
conspicuous for concealment than for re- 
velation of facts. 

The learned Judge bad ample materials 
before him on which to found his order, 
and to allow this appeal on the ground that 
the Liquidator’s affidavit in support of the 
summons does not conform to the rules 
would be to subordinate substance and 
justice to form and technicality. ^ 

I concur in the order to be made. 

Messrs. G. C. Chunder d Co., Solicitor 
for the Appellants. 

Messrs. Dutt d Sen^ Solicitors, for the 
Respondents. 

S, N, B, 
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(CIVIL APPELLATE JDBISDICTIOII.] 
APPliAL FBOK ORDEB 
No. 170 or 1924. 

Ahib Ali, Jndgmenir 
deblor No. 8, 
Appellant, 

V. 

Habish Obabdba Das 
and anr,, Decree- 
holders, Respondents’ 

Ciml Proeedure Cod» (Act V of 1908 ), tee. 
exeeutio» of decree againtt a Defendant more than 
IS yean after the original decree, but within IS 
yean of the appMate decree, if barred by limita- 
tion, when the laid Defendant wai not a party to 
the appeal — The decree of the trial Court, if merged 
in the appdlate decree in reepect of the taid De 
fendant, 

A decree was obtained against seve- 
ral Defendants, two of whom appeal- 
ed, but a certtdn Defendant was not im- 
pleaded in the appeal. The appeal was 
dismissed. After several applications for 
execution, the decree-holder made the pre- 
sent application for execution more than 
12 years after the date of the decree of the 
trial Court hut within 12 years from the 
date of the decree of the A ppcllaie Court : 

Held — That in this case the decree of 
the trial Court did not merge in the decree 
of the Appellate Court, as the particular 
Defendant was not a party to the appeal 
and as such no order ■ would have been 
made as against him by the Appellate 
Court by its decree. Therefote under the 
provisions of see. 48 of the Civil Proce- 
dure Code, the application for execution, 
made more than 12 years after the decree 
of the trial Court, was barred as against 
the said Deferidant. 

Lore Nath Singh v. Gujd Singh (1) 
'distinguished. 

Thi| was an appeal against the order of 
J. W. Nelqon, Esq., District Judge of 
Zillali Chittagong, dated the 17th of Janu- 
ATjr 192^ affirming the order of Dabu 
(4^^Vr.N.7S(l9 16). 


Dinesh Charan Boy, Munsif, IsB Oonif, 
Chittagong, dated the 26th of September 
1923. 

The material facts will appear from the 
judgment'. 

Babus Chandra Sekhar S»n and Gopen- 
dra Nath Das for the Appellant. 

Babu Charu Chandra Sen for the Bes* 
pendents. 

The Judgment or the Court waa as 
follows : — 

The only question involved in this case 
is whether the execution of the decree is 
barred under sec. 48 of the Code of Civil 
Procedure. The decree was obtained 
against several persons including the pm- 
sent Appellant who was Defendant No. 3 
in the trial Court on the 7th July 1911. 
There was an appeal against that decree 
by two of the Defendants in the case, the 
present Appellant not being a party to it 
cither as Appellant or Respondent. The 
appeal of the Defendants Nos. 1 and 2 waa 
dismissed on the 23rd December 1912. 
Several applications for execution of the 
decree had been made by the Plaintiff 
decree-holder for costs against the judg- 
ment-debtor. But the present application 
was made on the 13th July 1923, that is, 
more than 12 years after the decree passed 
against the Defendants to which Defend- 
ant No. 3, the present Appellant, was a 
party, but less than 12 years from the 
decree of the Appellate Court of the 23rd 
December 1912, to which the present Ap- 
pellant was no party. 

The contention on behalf of the Appel- 
lant is that if the decree-holder is execut- 
ing the decree of the Appellate Court of the 
23rd December 1912 it cannot be executed 
as against him because he was no party to 
the decree ; but if it was the decree of the 
7th July 1911 which the decree-holder 
seeks to execute, then it is barred by limi- 
tation under sec. 48, C. P. .0. 


Nbwbould, J. 
B. B. Ghose, J. 
1925, 

20, August. 
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It seems to us that the contention of the 
Appellant should be accepted. It is con- 
tended on behalf of the Bespondent that 
the fact that there was an appeal against 
the decree of the 7th July 1911 gives him 
the right to execute the decree as against 
Defendant No. 3 counting the period of 
limitation from the date of the decree 
passed by the Appellate Court. Eeliance 
has been placed on behalf of the Bespon- 
dent in the case of Loke Nath Singh v 
Guju Singh (1). But that case proceeded 
upon the question whether the execution 
of the decree was barred or not having re- 
gard to the provisions of Art. 182 of the 
Indian Limitation Act. That case is not 
applicable to the present question as it 
depends on the provisions of sec. d8, C. P. 
0 . 

The only ground on which the Bespon- 
dent can maintain his plea that the exe- 
cution of the decree is not barred by limi- 
tation is that the decree of the trial Court 
had been merged in the decree of the 
Court of Appeal below. But tlic diffi- 
culty in his way is that the present Ap- 
pellant was not a party to the appeal and 
consequently no order could have been 
made as against him by the Appellate 
Court by its decree. It cannot therefore 
be said that the decree of the trial Court 
was merged in the decree of the Appellate 
Court. 

The appeal therefore must succeed and 
the order of the Court below du-ectiug 
execution to proceed as against the Appel- 
lant who was Defendant No. 3 in the 
original suit must be set aside. 

The Appellant is entitled to his costs in 
all Courts. We assess the hearing-fee at 
two gold mobuiB. 

J. N. B. 

m so 0. W. N. 178 a016). 
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Afpbal from Appkllatb Dbobh 
No. 1.570 of 1923. 

Jaoadish Chandra 

Mukibji, Plaintiff, 
Gbbavxb, J. Appellant, 

B. B. Ghobe, J. 

Basik Mandat, and 
3, July. Qyg ^ Defendants, 

Bespondents. 

RegUtration Act (2CVI of 1008), wo. 17, tuh-tee, 
(S), el. (vij— RegUtration — SoIenaia>i in a rent luit 
creating a permanent and tramferaUe right in a 
holding, if admiuiUe in evidence in ,a lubaeguent 
suit, though unregUtered — Solenania incorporated in 
eubstance in the decree, if requiree regUtration, 

In a rent suit by a Hindu widow, a sole- 
nama was filed by which a permanent 
and transferable interest was created in 
a holding and the suit was decreed at an 
enhanced rent, the decree stating that 
the suit be decreed in terms of the sole- 
numa which had been filed. Subse* 
quently on the sale of the holding by the 
tenant, the reversionary heir brought 
a suit for ejectment on the ground 
tha>t the tenant had no transferable 
interest and that the solenama purporting 
to grant a transferable interest to the ten- 
ant was inadmisffible for want of registrar 
tion : 

Held — That the decree in the prevtodi 
suit in substance incorporated thie sole- 
nama as part of the decree, as the decree 
could not have boen passed without refers 
ence to the solenama. Further, the sole- 
nama, having been used only as an ad* 
mission by the Plaintiff who had filed U 
on behalf of the widow, was admissible 
in evidence without registration. 

This was an appeal against the decree of 
Babu Nagendra Nath Bhattacharjee, Sub- 
ordinate Judge of Zillah Jessore, dated the 
26th of February 1923, affirming the de- 
cree of Babu Sarat Chandra Boy Chou- 
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dhury, Munsif, 2nd Court at Magura, 
dated the 26th of July 1921. 

The material facte of the case will ap- 
pear from the judgment. 

Dr. Jadunath Kanjilal and Babu Purna 
Chandra Chandra for the Appellant. 

Babu Prafulla Kamal Das for the Bcs- 
pondents. 

The Judgment op the Court was as 
follows : — 

B. B. Chose, J. — This appeal arises 
out of a suit for recovery of possession of 
certain lands on declaration of the Plain- 
tiff’s right to hhas possession. The:^ 
lauds were previously in the occupation of 
a tenant named Adu Baroi under the 
owner Bhahani who died leaving his 
daughter Joy Durga as his heir. After 
that one Mati Lai ])urchased the holding 
of Adu in execution of a mortgage decree 
in 1900. Joy Burga brought a suit against 
Mati Lai at an enhanced rate of rent. This 
suit was compromised between the parties. 
Under the terms of the compromise the 
rent was enhanced and it was declared 
that Mati would have a permanent and 
transferable rigiit in the land. In the 
year 1910 Mati sub-let the land to De- 
fendants Nos. 2 and 3. In 1916 Mati 
sold the land to Defendant No. 1. The 
Plaintiff who succeeded to the landlord's 
interest in the property on the death of 
his mother Joy Durga in 1902 has brought 
this suit for ejectment on the ground that 
Mati had no transferable interest. Both 
the Courts below have dismissed the suit 
for khas possession. It was held by the 
lower Appellate Court in confirmation of 
the decision of the trial Court that Mati 
had a transferable interest. It is argued 
on behalf of the Plaintiff that this was 
held with, reference' to a solenama which 
was hut 1 list the solenama was 

udt iiduiidsible in evidence for want of re- 


gistration. The solenama was filed in Ihe 
rent suit brought by Joy Durga against 
Mati as we have already stated and the 
question is whether this solenama was in- 
corporated in the decree or not. The de- 
cree stated that a solenama had been filed 
by the party and the suit was decreed in 
terms of the solenama in favour of the 
Plaintiff for one rupee. This in snbstMice 
incorporated the solenama ae part of the 
decree as no such decree could have been 
passed without reference to the solenamat 
If that is so, it was admissible in evidence 
without registration. Farther, the Courts 
below have held that that document only 
contains the admission by the landlord. 
The present Plaintiff filed the petitiem of 
compromise on behalf of his mother and 
had also ratified the transaction and ac- 
cepted rent in accordance with its terms 
since the death of bis mother in 1902 till 
the date of the present suit. On these- 
grounds it is not possible to say that the- 
decision of the lower Appellate Court is. 
wrong. 

The appeal must therefore be dismissed 
with costs. 

Greaves, J.— I agree. 

J. N. E. 


OUUING, J. 

B. fi. GnoBE, J, 
1926, 

14, December. 


[CIVIL RBVISIONAL JORISDICTION | 
Rulks Nos. rl8 and 1020 of 1925. 

S. G. P. SlNOH, 
Petitioner, 

». 

PsoBODn Kumar D. s, 
Opposite Parly. 

Calcutta Rent Act (III, B, C., of 1990), see. 9 (e) 
— PremUec, if cam indudo diftrent Uoeks—Sset. 6 
and 16 ^Si le), prov, (lij—Btandardisation of toM— 
Improvement made hp landlord to to takm into ooa- 
eideratwn— Landlord, if indudet leuto firom land- 
lord in proeeedingt between lessee and sub-tesses. 

The fact that a buiUhng consists of seve- 
ral blocks does not take U out of the defi- 
nition of premises in sec. S (e). 
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Under sec. 15 the standard rent is 
to be fixed on the application by the land- 
lord or the tenant and under proviso (ii) of 
cl. (e) the Controller shall not increase 
the rent by more than ten per cent, per 
annum on the amount expended on the 
improvement or structural alteration of the 
premises as provided in see. 5. This im- 
plies that the expenditure to be taken 
into account must be made by the 
landlord who applies for standardisa- 
tion of rent or against whom an applica- 
tion for standardisaiion has been made. 
Thus in proceedings for standardisation of 
the rent of premises which have been sub- 
let at the instance of the sub-lessee the 
improvement made by the superior land- 
lord cannot be taken into consideration. 

These were Buies against the judgment 
of the I'resident of the 'rribunal, Calcutta 
Improvement Trust (S. C. Bancrji, Esq.), 
dated the lUth J une 19v25, passed on ap- 
peal from a decision of the Bent Con- 
troller (B. Ganguly, Esq.), dated the 16th 
May 1924. 

The facts of the case will appear from 
the judgment. 

Mr. Amulya Charan Chatterjee and 
Babu Apurba Ch. Mukerji for the Peti- 
tioner in No. 1020 and for the Opposite 
Party in No. 818. 

Bobu Hira Lai Ganguly for the Oppo- 
site Party in No. 1020 and for the Peti- 
tioner in No. 818. 

The JODQUBItT OF THB CoUBT Was as 
foUows : — 

B. B. Ghose, J. — ^These two Buies arise 
out of the same proceedings taken before 
the Bent Controller at the instance of a 
sub-tenant for fixing standard rent with 
regard to certain premises against his own 
landlord, the tenant under the superior 
landlord. These two persons will be 
esdlad tenant and landlord henceforth. 


The Bent Controller fixed the rent of the 
premises which is called premises No. 6 
at Bs. 155 (one hundred and fifty-five) per 
month including the occupier’s share of 
taxes as the standard rent. The landlord 
made an application for revision before the 
President of the Tribunal. The Presi- 
dent framed several issues in his Court 
and he liae fixed the standard rent at 
Bs. 230 (two hundred and thirty) per 
month inclusive of taxes. The landlord 
has obtained a Buie against the decision 
of the President; it is numbered 1020. 
The tenant has also obtained a Bole 
against the same decision which is Bevi- 
sion Case No. 818. It will be convenient 
to dispose of the Buie obtained by the 
landlord first. The arguments addressed 
on his behalf by his learned Advocate are 
three-fold. The first is that the subject- 
matter of these proceedings cannot be 
called premises within the meaning of see. 
2 (e) of the Bent Act and therefore stand- 
ard rent could not be fixed for it. The 
contention is that the premises referred to 
does not consist of a building but tseveral 
buildings. This argument is based upon 
the fact that on the western portion of the 
land leased to the tenant an old structure 
was palled down to a certain extent and 
new structures were built in its place. 
This was done before the lease was given 
to the tenant. Both the Courts below re- 
jected this argument. The learned Presi- 
dent saye with regard to one of the blocks 
that some old doors and windows have 
been replaced, a small verandah has been 
constructed and some other changes have 
been mode. And he further says “ that 
the building on the west of the courtyard 
was constructed on the site of an old struc- 
ture. The evidence is that the western 
block has lower rooms than the main 
building and is used ordinarily as servants’ 
^quarters and kitchen.” finding is 



3t0 


THB CALCUTTA WEEKLY NOTES. 


[VoL. XXX; 


S. G. P. Singh v. Probodh Eumar Das. 

that the promises constitute one building 
and the fact tliat it consists of different 
blocks does not take it out of the definition 
of premises in the Kent Act. With this 
conclusion I entirely agree. It cannot be 
said because a house consists of different 
blocks, consisting of servants’ quarters 
and offices, garage and tlie main building, 
that it is not premises within the meaning 
of the Act. 

The second contention of the learned 
Advocate for the landlord is that the Kent 
Act does not apply to the premises in ques- 
tion as it was in the course of erection at 
the time of the commencement of the Kent 
Act as provided by see. 16 of the Act. 
This, as the learned President has observ- 
ed, is a pure (jucstion of fact and he has 
come to the conclusion uj>on the evidence 
that the premises in question was not 
either erected after the commencement of 
the Act, nor was it in the course of erec- 
tion at the commencement of the Act. 
We cannot interfere with this finding in 
revision and the decision of the President 
of the Tribunal must be accepted. 

The third point is rather complicated 
and it arises in this way, that the Kent 
Controller in fixing the standard rent of 
the premises in question takes into ac- 
count the rent assessed by the Munici- 
pality in 1916 with regard to the premises 
in question as well as another holding 
which ifl No. 6. This was taken to be 
Bs. 110 (one hundred and ten). The Kent 
Controller finds that if in 1916 these two 
premises had been in the same condition 
as they are now the rent could have been 
Bs. 166 (one hundred and sixty-five) in- 
dueive of taxes. Having come to this 
opinion he takes the fact into considera- 
tion that the rent of No. 6 in J916 w'as 
assessed by the municipal authorities at 
Bs. 25 (twei^-flye) and for No. 6, Bs. 86 
^eighty-five^’’’ per month. Then he cal- ' 


culated that the ])resent rent of No. .6 
should be taken at Re. 27 (twenty- 
seven) per month. Deducting that 
amount from what would be the standard 
rent of the two premises according to his 
view, which was Rs. 182 (one hundred and 
eighty-two) per month, he fixed the stan- 
dard rent of No. 6 at Ks. 156 (one hun- 
dred and fifty-five) per month. As 
against this the tenant did not present 
any petition for revision to the President 
of the Tribunal but the landlord did. In 
disposing of this matter the President of 
the Tribunal did not take the municipal 
assessment of rent of Ks. 110 (one hun- 
dred and ten) as the basis for fixing the 
standard rent, but he took the actual 
rent leceived by the landlord which was 
Ks. 95 (ninety-live) for the two premises 
us the basis and Iruju that he worked out 
the projwrtion wliich should be assessed 
for No. 6, that is, the premises in question, 
and he found that it ought to be Ks. 73 
(seventy-three) per month : and on that 
liguro the President added Its. 150 (one 
hundred and fifty) on account of the ex- 
penditure on improvements and thereby 
Ijo arrived at the figure Ks. 230 (two hun- 
dred and tliirty) as the standard rent. 
The objection on behalf of the landlord is 
that he should have proceeded not upon 
the basis of the rent actually received in 
1917, that is, Ks. 95 (ninety-five), but upon 
the basis taken by the Kent Controller, as 
the tetiant did not object to that. This 
would only lead to a difference of Rs. 12 
(twelve) per month over the rent fixed, 
assuming that the xniuoiple on which the 
standard rent has been fixed by the Presi- 
dent was correct ; but as I am going to 
stale later on why this mode of fixing the 
standard rent adopted by the President 
cannot be accepted, it is unnecessary to 
decide this question. The Buie therefore 
obtained by the landlord should be dis* 
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charged Tvith costs, hearing-fee being 
assessed at five gold moburs. 

Now I come to the Rule obtained by the 
tenMit and his objection is based on 
this : — ^The owner of the premises who is 
described as one Dalmia has spent a cer- 
tain sum of money in making improve- 
ments and the President of the Tribunal 
found that it would amount to about 
Rs. 18,000 (eighteen thousand). The 
President was of opinion that this was the 
expenditure made by the landlord within 
the meaning of sec. and sec. 1.5, sub-seo. 
(3), cl. (e) of the Rent Act and ho has 
added Rs. 160 (one hundred and fifty) per 
month on the basis of the expenditure 
made on improvements, on the rent pay- 
able by the tenant. The contention on 
behalf of the tenant is that the expendi- 
ture was not made by his landlord and 
Iherefore those sections of the Rent Act 
do not apply to the present case. It 
Roems to me that this contention is sound. 
The definition of liiudlord includes a ten- 
ant who sub-lets any premises; therefore 
the person from whom the sub-lessee took 
his lease was hia landlord although he 
might be himself a tenant of a third per- 
son. It has not been found that his land- 
lord has incurred any expense on the im- 
provements and therefore sec. 5 of the 
Rent Act does not apply to him. It is con- 
tended on behalf of the Opposite Party 
that sec. 15, sub-sec. (3), cl. (e) does not 
refer to any improvement made by the 
landlord but refers to a change in the con- 
dition of the premises and therefore if any 
change is made in the condition of the 
premises by whoever it may be, that should 
be taken into consideration in fixing the 
standard rant. That, however, can hardly 
be a pn^r construction of the section be- 
cause the sec. 15 commences with refer- 
ence to the fact that the stuidard tent 
ihoold be fixad on the apidiofttion by tilia 


landlord or tenant; and also referring to 
proviso («) of cl. (e) it will be found that 
it is provided that the Controller shall not 
increase the rent by more than ten per 
cent, per annum on the amount spent on 
the improvement or structural alteration 
of the premises as provided for in sec. 6. 
This implies that the expenditure to bo 
taken into account must be made by the 
landlord who applies for standardization 
of rent or against whom an apj)lication for 
slnridardizalion has been made. In my 
opinion therefore the learned J’resident 
was not coiTcct in taking into considera- 
tion the expenditure made by Dalmia for 
the purpose of making improvements in 
the premises in fixing the standard rent. 

It is contended by the learned Advocate 
for the Opposite Party that the superior 
landlord would bo entitled to have the ox- 
jienditure made for the improvements 
taken into consideration in an application 
made by that landlord for fixing the stan- 
dard rent as against himself and it would 
lead to anomalous results if the expendi- 
ture for improvements is not taken into 
coneideratioii in fixing the standard rent 
between himself and his sub-tenants. It 
is not necessary for us to conmder in thw 
case whether the result would be anoma- 
lous in any way. It seems to me upon the 
plain construction of the sections of the 
Rent Act that the expenditure made by a 
third person cannot be taken into consider- 
ation in fixing the standard rent as be- 
tween these two contending parties before 
os. This Rule therefore is made absolute. 
The standard rent fixed by the President 
of the Tribunal is set aside and the deci- 
sion of the Rent Controller fixing the stan- 
dard rent at Rs. 156 (one hundred and 
fifty-five) per month including the occu- 
pier’s share of the taxes is restored. The 
applicant will be entitled to his costs— 
gearing-fee three gold nohursi 
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Cuming, J.— I agree. 

S. C. M. 

(CBlMINAi. RBViSIONAL JURISDICTIOH.] 
Rbv. No. Do ov ltt2i. 

Gbkavks, J. ' Bkobo Mia, Accosed, 
Duval, J. Petitioner, 

1924, V. 

Board, 3, April. ’ Anwar Nabi, 
Judgment, Coinpluiniint, Opposite 

11, April, j Party. 

Criminal Procedure Code (Act V of 1898), eee. 
486— Further enqtiiry, nature of, which can be 
ordered — Complaint dismintcd under eee. SOS after 
enqmry under eee. SOS— Further enquiry after 
tummoning aeeueed, if can be orcUred, 

Where on receipt of a compUtjint, a 
Magistrate holds an enquiry under sec. 
202, Cr. P. G., and dismisses the com- 
plaint under sec. 203, Gr. P. C., the 
Sessions Judge under sec. 436, Gr. P. C., 
can only direct a full and proper enquiry 
of the same nature as the Magistrate has 
edready held, and cannot direct a further 
enquiry after summoning the accused. 

The practice of allowing accused to be 
represented in an enquiry under sec. 202. 
Or. P. G., has been condemned. 

This was a Rule issacd on the 28th 
January 1924 against an order passed in 
revision by the Sessions Judge of Hoogly 
(H. C. Liddell, Esq.), on the lUth Janu- 
ary 1924, directing the Petitioner (accus- 
ed) to be summoned under secs. 474, 2U4, 
109 and 114, I. P. C., and be put on his 
trial before some other Magistrate. 

The facts of the case will appear from 
the judgment. 

Mr, Gregory and Babu Harendra Nath 
Chotodhury for the Petitioner. 

Mr. SfUhrawardy , Babus Satindra Nath 
Mukherjee and Sarat Ghandra Boy for the 
O^^te Parly, 

The JupOMBNT OF THB COUBT WM as 

^ diiitlBr 'em 'Aimar 


Nabi made a complaint before the Dis- 
trict Magistrate of Howrah against three 
persons under secs. 474 and 204, read with 
secs. 109 and 114 of the Indian '^'enal 
Code, on the 17th September last. It ap- 
pears he had previously brought a civil 
suit against Bechu, accused No. 1, in res- 
pect of the price of certain skins and his 
suit had been dismissed. His allegation 
in his complaint was that the present ac- 
cused had kept back the genuine books 
of account in that suit and had used in 
the defence of the same fabricated books. 
He therefore made this complaint and ap- 
plied for a search warrant. A search 
warrant was issued and certain books 
seized ; but on the 3rd October the Magis- 
trate after examining the complainant 
on oath and hearing the parties dismissed 
the complaint under sec. 203, Cr. P. C. 
Anwar Nabi then moved the Sessions 
Judge against the order of dismissal and 
on the 24th November last tlie Sessions 
Judge after hearing Counsel set aside the 
order and remanded the case for further 
enquiry, holding that “ from the record 
it seems clear that there is a good primA 
facie case under secs. 204 and 474, I. P. 
C.” 

The Magistrate on receipt of this order 
of remand did not summon the accused 
but after permitting both parties to exa- 
mine certain books and hearing their 
Counsel again dismissed the case under 
sec. 203 on 14th January 1924. The 
Sessions Judge was moved again. He 
held that the delay in issuing process was 
unjustifiable and on 19th January on an 
eas parte application ordered further en- 
quiry by Borne other Magistrate after 
summoning the accused. A Buie wab 
then obtained from this Court on the 
ground that this order was passed without 
‘jurisdiction. 

' IlR p fi M i * 4hit dtt' bMh •obUskoA yfbsA 
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the Magistrate was purporting to be hold- 
ing an enquiry under sec. 202, Cr. P. C., 
the accused were before him by pleader, 
though they had not been summoned, 
and their arguments were heard — a pro- 
cedure which hae several times been con- 
demned by this Court. Cf. the case of 
Bhim Lai Shaha v. Emperor (1). The 
only point, however, before us is whether 
the Sessions Judge can, when ordering a 
further enquiry in respect of a complaint 
which has been dealt with by the Magis- 
trate under sec. 202, Cr. F. C., direct that 
the accused be summoned or whether he 
is restricted to only making an order for 
a further enquiry of the same nature as 
that which has been already made, i.e., 
in this case a further enquiry under sec. 
202, Cr. P. C. 

In this connection the law was laid 
down by the Chief Justice Sir Comer 
Petheram in the case of Haridas San- 
nyal v. Saritulla (2) as follows : — 

“ In cases under secs. 200-203 it would 
appear that if the Magistrate does not 
believe the complainant and thereupon 
without taking any further step dismisses 
the complaint, the revising officer may, 
under sec. 437 (now sec. 436) direct that 
by way of further enquiry he shall cause 
an investigation to be made, or if one has 
been made which he considers insuffi- 
cient or unsatisfactory or if he considers 
that the complainant has not been suffi- 
ciently examined, may order that the 
complainant be re-called and his examin- 
ation continued. But it is difficult to 
see how a further enquiry can be ordered 
in any but one of these three cases, as it 
is clear that the enquiry is preliminary 
to the issue of process and the next step 
to take, if the enquiry as far as collection 

(1) I. L. B. 40 Cal. 444i a. o. 1? 0. W. N, 

aw aaia). 

(a) I. L. B; 16 Old. 606 (1888). 


of materials is complete, is the issue of 
process." This dictum and the decision 
in that case appear to me to be authority 
for holding that the Sessions Judge when 
he orders a further enquiry can only 
order an enquiry of the same nature as 
the Magistrate has already held. In the 
present case the Magistrate has only exa- 
mined the complainant and heard argu- 
ments as to certain entries in certain 
books and this is not in my opinion a pro- 
per enquiry within the meaning of sec. 
202, Cr. P. C. But I do not hold that 
at'this stage the Sessions Judge can direct 
the accused to be summoned : he can 
only order a full and proper enquiry 
under sec. 202 according to law. I 
therefore set aside the order of the Sessions 
Judge and remand the matter to him te 
consider again whether such further en- 
quiry under sec. 202 should be ordered 
so that the Magistrate may, after the 
collection of materials is complete, come 
to a finding whether process shall issue. 

Gbeavbs, J. — ^I agree. 

S. C. M. 


PRIVI OODHOIL. 


[Attbal noM Madbas.] 


Lobd Shaw. 

Lobd GaBSOB. 

Lobd Blanbbbdbgb. 
Sib Jodn Edge. 

Mb. Ahbbb All. 
1925, 

2, April. 


Vaithialinga 
MddaL’AB and ore., 
Appellants, 

V. 

Sbibabgatb ABNiand 
ors., Respondents. 


Hindu lau>~ Widow, decree agatnet, if binde 
rtvwtionere— Conditions neeeeeary— Dispossession of 
widow — Snit for recovery, limitation for — Limita- 
tion Act (IX of 1871), tec. 189— Act XV of 1877 
Art. HI. 

A Hindu widow has no power to sell or 
assiyn the estate ghe iholds a limited 
owner except for necessity so p to bind 
her husbend’s ^reversioners .after her 
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death. Hut the represents the estate in 
suits brought by her or against her for pos- 
session of the estate or any part of it, 
and she and the reversioners are equally 
hound by any final decree which a Court 
makes in such a suit provided that the 
suit was fought out aecording to law and 
was not collusive or fraudulent. When 
the suit u:‘as not collusive, it did not make 
any difference that in resisting the suit 
she was actuated by a purely personal 
and selfish object, if she in fact and in 
law represented the estate as well as her 
own interest as a Hindu widow, 

Katama Natwueb V . Thk Bajau of 
Skivaouxga (y) and other cases referred 
to. 

Where the widow made over the estate 
to a person whom she had adopted as son 
to her husband in 1862: 

Held — That although the adoption was 
in law invalid, there could be no recovery 
without displacing the apparent adop- 
tion by a suit which under Art. 129 of 
Act IX of 1871 stood barred after the ex- 
piry af 12 years from 1862, i.e., in 1874, 
long before Art. 141 of Sch. II of Act XK 
of 1877 came into force. 

Jauauamba Chowdubain V . Dakhixa 
Mohan (10) followed.^ 

These were consolidated appeals 
(Nos. of 19‘23) from a decree, 

dated the 15th November 1916, of the 
High Court at Madras, which modified a 
decree, dated tlie 4th September 1908, of 
the Suboi-diimte Judge of Negapatara. 

The appeals arise out of a suit brought 
by the Plaintiffs as the reversioners of 
Aruiiachala, the last male owner of the 
Kulikara estate, wlio died in 1849, 
claiming possession of the estate on the 
death of his ‘widow Oltokkammal in 1902. 

(3) 9 IL I. A. 0669). 
tlOraiMCKls I. A, 84: t. r. T. L, B. 18 Cal, 
‘%Cf8 (1886). 


Aruiiacbala died in 1849. In 1862 
Chokkammal adopted Alagusundara who 
entei'ed into possession of the whole of 
Arunachala-’s estate excepting certain pro- 
])erties retained by Chokkammal for main- 
tenance. 

Alagusundara died in 1864 leaving a 
widow Murugathal. 

Murugathal adopted one Thiagaraja, 
who enjoyed the properties until 1876, 
when he appears to have been disposses- 
sed by Arunachala’s widow, Chokkammal. 
Thiagaraja died in 1881, leaving a widow 
who died in 1882. Murugathal, who 
then became the heiress of her adopted 
sun Thiagaraja, instituted Original Suit 
No. 9 of 1887 on the file of the Court of 
the Subordinate Judge of Nogapatam, 
against Chokkammal and others. 

Jn her plaint, she alleged that her hus- 
band, Alagusundaiu, was adopted in 1849 
by the late husband of Chokkammal, that 
he' was in possession and enjoyment of 
the suit properties till he died in 1864, 
that, afterwards, her adopted eon Thiaga- 
raja enjoyed them till he died in 1881, 
that Thiagaraja’s widow died issueless m 
1882, and that she, the Plaintiff, was in 
possession and enjoyment of the suit pro- 
perties till 1884, when Chokkammal 
forcibly took possession of them. Bhe 
pmyed for a decree putting her into pos- 
session of the suit [uxiperties. 

Chokkammal, in her defence, pleaded, 
inter alia, that the Plaintiff’s husband 
was never adopted by her husband, that 
she was in possession of the suit pro- 
perties since the death of her husband 
thirty-eight yeam ago, that the Plaintiff 
was never in possession, and that die did 
not forcibly dispossese the Plaintiff in 
1884. 

The Subordinate Judge who tried the 
suit found that Alagusundara was not 
adopted 'by Ohokkammal's husband in 
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1849, bnt that he was adopted by Chokkom- 
mal in 1862, that the adoption was in- 
valid under the Hindu law, that Alagn- 
Bundara, and after his death Thiagaraja, 
his adopted son, were in possession of the 
estate to the e'xclusion of Chokkaminal 
for a period of eighteen years from 1862 
to 1881, and that such possession was 
clearly adverse and confeived a valid title 
upon Thiagaraja. 

On appeal by Chokkaminal the High 
Court confirmed the findings as to the 
adoption and adverse possession. 

Murngathal thereafter retained posses- 
sion until her interest was sold in execu- 
tion and purchased by the 3rd Resiiondent 
to the present appeal. Cliokkammal died 
in 1902, and the riaintiffs tliereiipon 
claimed possession as reversioners of 
Arunachala. 

The Subordinate Judge made a decree 
for possession against some of the Defen- 
dants, bnt his decision was reveised by 
the Madras High Court which held that 
the claim of the Flaintiffs was barred by 
limitation. Both Courts in India held 
that the decision in suit No. 9 of 1887 did 
not operate as res judicata, and the adop- 
tion of Alagusundara was invalid. 

- .The facts are fully set out in the judg- 
ment of the Judicial Committee and the 
arguments of Counsel are cited at length. 

Sir O. Lowndes, K. 6'., Messrs. 
Wallach and PUlai tor the I’lainliffs-Ap- 
pellauts. — ^The Indian Courts have held 
that the adoption of Alagusundara was in- 
valid but Murugathal was given a decree 
for possession of certain portions of the 
estate by the High Court on the ground 
of adverse possession. 

The transferees from Murugathal would 
only have title during Chokkammars life- 
time. Adverse possession could only 
operate as against .Chokkammal. It could 
not operate against the Appellants who 


were all minors when the present suit 
was instituted, and therefore not in exist- 
ence when the right to sue to set aside 
the adoption is said to have become 
barred. 

The present suit is governed by Art. 141 
of the 2nd Sch. of the Limitation Act, 
XV of 1877. It has been held by the 
judgment under appeal that the suit was 
barred before the Act of 1877 came into 
force, under Art. 129 of the liimitation 
Act of 1871, and that the Appellants’ 
rights are extinguished by sec. 29 of that 
Act. 

But the suit here was not to set aside 
an adoption. That was iinnecessaiy, for 
Alagufsiindara’s adoption had already 
been held to be invalid in the 1887 suit. 
Under the Limitation Act of 1871 a title 
could be acquired against the widow by 
adverse possession but no title was ob- 
tained against the roversionera. That is 
the way in which the 1871 Act differs from 
the Acts of 1859 and 1877 and it makes 
cases decided under those Acts inappli- 
cable. 

This is not a case of adverse possession 
by a trespasser but of alienation by a 
widow ; that is clear from the facts found 
in the 1887 suit. That suit only decided 
that possession should be restored to 
Alagusundara’s widow, i.e,, all it gave her 
was a right to the property during 
Chokkamraal’s life-time. 

Under the Hindu law the reversioner is 
entitled to sue for the estate on the death 
of the widow and it is submitted tliat no 
bar to that right has been interposed by 
the legislatiire. 

[They referred to the following cases 
in addition to those set out in the judg- 
ment.] 

Bam Kali v. Kedar Nath (11), Hanu- 
(II) I. ib B. u Au. tee .r. b.) (isea). 
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man Prosad v. Jihngauli Prosad (12), 
Vundramndas Purshotta-mdas v. Curmt- 
das (13), Srccramulu v, Kristamma (14), 
Bijoy Gopal Mukerji v. Krishna Mohishi 
Debi (15), Kalyatiadappa v. Chanbasappa 

(16) and Thnkur Tribhuwan Bahadur 
Singh v. Raja Rameshwar Bakhsh Singh 

(17) . 

Mr. Parikh for the 1st Defendant Sri- 
rangath Anni adopted the above argu- 
ment. 

Messrs. DeGruyther, K. C. and Nara- 
simham for Defendants Nos. 7 and 8, 
transferees from ^lurugathal. — The rights 
of the reversioners to obtain posses- 
^ibn were haired before the passing of 
.the Limitation Act of 1877 and no right 
of suit could be revived by that Act. In 
any event no such right can exist after 
the decision in the 1887 suit to which 
Chokkammal was a party and in wliit-h 
she represented the estate. 

. This has been laid down in a series of 
cases ever since the Shimgunga case (3). 

See Maync’s Hindu Law, para. 643. 

The present case is on all foum with 
the case of llurrinath Ghalterji v. Mohiiiit 
Mothoor M, Goswami (7), which was not 
decided under the limitation Act, 1859, 

The fact that the decree binds the estate 
m a conception of Hindu law quite apart 
from the statute of limitations. 

The estate was in the possession of Ala- 
gusundara from I860 to 1876 under an 
apparently A-alid adoption and the rights 

(8) 9 M. I. A. 639, 003, 004 (1803). 

’ ' (7) L. B. 20 I. A. 183 (1893). 

(18) I. L. B. 19 All. 367, 806 (1897). 

(13) I. L. B. 21 Bom. 040 (1897). 

(14) I. L. B. 28 Mad. 143 (lOOS). 

(15) !«. B. 84 I. A. 87, 91 , a. c. I. L. B. 84 
Cal 330; 11 e. W. N. 424 (1907). 

(U^ UB. 61 1, A. 220, 227; a. o. I. L. B. 48 
iVvBaini. Oil : 28 0. W. M. 000 (1924). 

(iTf L. B. 38 T. A. 166; a. o. 10 0. W. N, >006 
(1903). 


Ax.vi. 

of ihe reversioners became barred tinder 
the 1871 Act and could not be revived. 

Appasami Oddayar v. Subramanya 
Oddayar (18). 

The reversioners are barred not through 
anything done by the widow but owing 
to their ow'n failure to assert their title. 

Mr. Lowndes, K. G. in reply. — Admit- 
tedly there was no bar of adverse posses- 
smn against the reversioners under the 
1859 Act because 12 years had not been 
completed under that Act when the 1871 
Act came into being. 

Once that Act becomes law adverse 
]X)ssession* against the widow does not 
affect the reversioners. The contention 
that if adverse possession has crystallised 
into a decree and therefore the rever- 
sioners are bound is an anomaly and is 
contrary to justice, equity and good cons- 
cience. 

The Shivagttnga case (3) is only aiqili- 
cable where a question of title is being 
litigated. 

The act of Chokkammal in putting 
Ahagusundara in possession was a volun- 
taiy act and was tantamount to an alien- 
ation by her. 

Time cannot run against the rever- 
sioner until the death of the widow be- 
cause then only can the reversioner be 
ascertained. 

Their Lordships’ Jcdomknt was deli- 
vered by 

Sir .John Edoe,— These are nine con- 
solidated appeals from a decree, dated the 
16th November 1916, of the High Court 
at Madras, which varied a decree, dated 
the 4th September 1908, of the Subordi- 
nate Judge of Nagapatam. 

The suit in which these appeals liave 
arisen was brought in the Court of the 

(3) 9 M. I. A. 689 (1863). 

(18) L. B. 16 I. A. 107 (1888). 
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Subordinate Judge on the 2nd July 1903, 
by three rlaiutiffs, who were reversioners 
of Arunachala Mudaliar, against thirty- 
eight Defendants for the possession of 
lands which were alleged by the Plain- 
tiffs to be lands of the Kulikara estate in 
the District of Tanjore and for mesno 
profits. The title of the Plaintiffs to sue 
WHO denied by the Defendants on various 
grounds, of which those which are now 
important and have to be considei'ed are 
whether the suit was not baiTcd by the 
result of a litigation which began in 1887 
and ended with a final decree in 1892, and 
whether the suit was not otherwise 
barred by the law of limitation. 

The Kulikara estate admittedly belong- 
ed to Arunachala when he died in 1849. 


were Hindus of tho Sudra caste. He 
had been adopted by Vithialinga Muda- 
liar, a relation, who w'a« descended from 
an ancestor from whom Arunachala also 
was descended. The Plaintiffs are the 
three sons of Chokkappa ^fudaliar, who 
was the youngest of three brothers by 
birth, that is, natural brothers, of Aruna- 
chala. Arunachala died childless, leav- 
ing a widow, C'hokkammal, who died on 
the 25th December 1002, within twelve 
years before this suit was instituted. 
She was a Defendant to the suit with 
vvhich the litigation of 1887 commenced. 
It will l)e necessary to refer at some 
length to that litigation. The following 
pedigree will show Arunachala and his 
natuml brothers and some other per- 


He waa then alwut twenty-two years of 
age. The family to which he belonged 


KtiUannaiindiini, 
diucl lu IblH) or 1807. 


AruiiMhalit, 

ihwi In 184{), 

lettl g » widow, O'liokkanimal, 
who dlod 25th Doveiiibor 1002 


8r raiigHth, Ist Uekndunt. 

2nd Defondant, 8rd Defendant, 
ndAugUter. a daughter. 

Arunachala, as whose reversioners tho 
Plaintiffs claim to be, had before bis death 
directed his wife Chokkainraal to adopt as 
a. son to him his natural brother Alagu- 
sundara. In 1862 Chokkaramal did as a 
fact adopt Alagusundara as a son to her 
late husband. Alagusundara was a 
younger natural 'brothetr of Arunachala, 
and at the time of the adoption there was 
no one living who could give him in adop- 
tion. As a matter of Hindu law the 
adoption was invalid. 

In 1862 Chokkammal, having adopted 
Alagusundara, put him in possession of 
the immo veable property now in qnes- 


Bons : — 


Alaguiiindara, 
adoptttd by Cliokkuimnnl, 
VHhdity of adoption dlapulud, 
died lu I8ti4, lonviiig a widow, 
M. rugathal, 4tb liefeudaut, 
who adopted ThiagaraJ.!, 
who died lu 1881, 
leavliig a w.dow, 
who diud ill 1882. 


OhoklCAppa, 
wlio dloil it. 18U4. 


8i>n, Sou, fioD, 

lat PUiutlff. 2nl Halntiff. 8rd PJaiutiff. 

tion, reserving to herself for her main- 
tenance some of the immoveable ))roperty 
to which she was entitled as the widow 
of Arunachala. With the property which 
she reserved for her maintenance this 
suit is not concerned. There can be no 
doubt that in 1862 Chokkammal did put 
Alagusundara in possession of tlie pro- 
IMsrty now in question, In March 1862, 
she presented an undated petition to the 
Tahsildar of Nannilam, the Revenue 
Officer, in which she stated that, with the 
consent of her husband, she had adopted 
Alagusundara, bis natural younger 
brother, and, with the exception of cer- 
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tain vilIngOB wliich she named, she had 
made him proprietor of all the land and 
other properties, etc., standing in her 
name, and prayed lliat, with the excep- 
tion of tlio lliree villages, “ the mlras *’ 
(ownerslii))) might bo transferred to him 
and all tlie sircar i)rocecding8 might be 
passed in Iim name. 

Alagusimdaro continued to be in pos- 
session of the property of which Chok- 
kammal had put him in possession in 
186*2 until ho died in 1864, and had dealt 
with the property which had been trans- 
feM’od to him as an absolute owner would 
have done. Upon bis death in 1864 his 
elder brother Kalianasiindura, on the 
J8th July 1864, presented a deed of con- 
sent to the Tahsildar of Nannilam pray- 
ing for the transfer to the name of 
Tliiagaraja of the property which stood 
in the name of Alagusundara, and the 
niiras was transferred to him. Thiaga- 
raja was by birth a son of Kalianasundara 
and had been adopted by Alagusundara. 
He w'ae in 1864 about two years of age. 

From the 18th July 1861, Kiilianasiin- 
dara, until he died in September 1876, 
was referred to in all documents relating 
to the projjerty as the guardian of Thiaga- 
raja, who was in possesion of the pro- 
perty in <|uestion from 1864 until lie died 
in 1^1 , and during that time the manage- 
ment of the affairs of the family was 
carried on solely in his name. Upon the 
death of Tliiagaraja in 1881 the iniras 
wliich had stood in his name was altered 
to the name of his widow Ivainalath, a 
girl of about 12 years of age, who died in 
1882. Upon the death of Kamalath in 
1882, Murngathal, the mother by adop- 
tion of Tbiagaraja, took possession of the 
property in qnestion for a Hindu widow’s 
interest and held .it until 1884, when 
Chokkamin^f(;^cibly ejected her. 

On the February 1887, Morhgatbal 


brought a suit in the Court of the Sub- 
ordinate Judge of Nagapatam against 
Cliokkammal and others, in which she 
claimed a decree for the possession of the 
properties now in question, alleging in 
iicr plaint that her husband Alagusundara 
had been the adopted son of Arunachala, 
and th.at the propei'ties which she claim- 
ed belonged to him as such adopted eou, 
and had been enjoyed by him from 1862 
until he died in 1864; that after his 
death her adopted son Tliiagaraja liad 
1 ‘njoj’ed them until he died in 1881, and 
after him his widow, Kamalath, got 
them according to Hindu law and she 
<licd dnldleH.s in 188*2, and since her 
death she, iNlurugathal, got them under 
Hindu law and enjoyed them until 1884, 
when Chokkammal forcibly took jxisses- 
.sion of them and enjoyed them adversely 
to her. Chokknniin.al in her written 
statement in that suit denied Muruga- 
lluil’s title, alleged that she, Ohokkam- 
mal, had been in posscesion of the ])ro- 
jicrty in qnestion for 38 years from the 
death of her husband Arunachala in 
1849, and denied that Alagusundara had 
been adopted. Several issues w'ere fram- 
ed by the Subordinate .ludge in that suit, 
wIk) found that Alagusundara was adopt- 
ed us a .son to Arunachala in 186*2 by 
Chokkammal, wlio had the authority of 
her husband to make the adoption, that 
the adoption was invalid according to 
Hindu law, that Tliiagaraja was adopted 
by Murngathal under the authority of her 
husband, but that the course of conduct 
of Cliokkammal and the change of posi- 
tion of Alagusundara as the result of hut 
adoption made it inequitable to hold 
that he hud not title to the property, and 
that the putting him in possession of the 
property in qnestion and allowing him tu 
manage it for his own purposes substan- 
tially operated as a gift of the pniperty to 
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him. The Subordinate Judge in that suit 
also held that Murugathal’s claim of ad- 
verse possession of the miras for twehe 
years was established, and on the 18th 
December 1889, he gave her a decree for 
iwesfissiou of the proiJerty which she 
claimed. From that decree of the Sub- 
ordinate Judge the suit of 1887 went on 
appeal by Chokkammal to the High 
Court at Madras. The learned Judges of 
the High Court held that Alagusimdara’s 
adoption was invalid, but holding that 
Munigathal’s claim of adverse posses- 
sion for twelve years was established, by 
their decree of the 17t.h August 1892, dis- 
missed Cliokkammars apiieal. Chok- 
kaminal did not appeal from that decree 
of the High Court, and it became final. 

It is necessary to consider wdiat was 
Chokkaramal’s jiosition as a Hindu 
widow and how far her acts could, ac- 
cording to Hindu law, bind the rever- 
sioners to her husband. On Arunachala’s 
death in 1849 she became entitled to the 
full beneficial enjoyment of the estate 
which had been his at the time of his 
death. As Mr. Mayne, in para. 005 of 
his “ Hindu Law and Usage ” correctly, 
in their Ijordshii)8’ opinion, said : — 

“ It was M one time common to speak of 
a widow’s estate as bein^ one for life. But 
this is wholly incorrect. It would be jusS as 
untrue to speak of the estate of a father 
under the Mitakshara law as beinf( one for 
life. Hindu law knowe nothing of estates 
for life, or in tail, or in fee. It measures 
estates, not by duration, but by use. The 
restrictions upon the use of an estate in- 
herited by a woman are similar in kind to 
those which limit the powers of a male 
holder, but different in degree.” 

The Hindu widow has not power to 
make a gift of the estate. Handing over 
the possession of the estate to a son whom 
she has vahdly adopted to her deceased 
husband is not meking a gift of the 


estate to him. The estate became his on 
his adoption if he was validly adopted. 
She has no power to sell or assign the 
estate except for necessity, so as to bind 
her husband’s reversioners after her 
death. But she represents the estate in 
suits brought by her or against her for 
possession of the estate or any part of it, 
and she and the reversioners are equally 
bound by any final decree which a Court 
makes in such a suit (irovided that the 
suit was fought out according to law and 
was not collusive or fraudulent. 

In the suit of 1887 Chokkammal was no 
doubt personally interested to defeat 
Murugathal's claim for the possession of 
lauds which had been in her own posses- 
sion as the widow of Arunachala from 
1849 until 1862, but although her object 
in resisting Murugathal’s claim was prob- 
ably a purely personal and selfish object, 
she did, in fact and in law in that suit, 
represent the estate as well as her own 
interests as a Hindu widow. The suit of 
1887 was not a collusive suit ; it was regu- 
larly and according to due procedure at 
law fought out in the Court of the Sub- 
ordinate Judge and in the High Court. 

A protracted argument was submitted 
to tbe Board on the question whether 
under Hindu law adverse possession 
against a widow in possession of an 
estate for a Hindu widow’s interest bars 
the reversioner. While it ig not neces- 
sary in the view which will later be an- 
nounced by the Board on the question of 
limitation in this case to make any for- 
mal pronouncement upon this poipt, it 
may be convenient to say that the autho- 
rities referred to were as follows : — ^lu 
Goluckmonee Dabee r. Degumber Dey 
(1), which was decided in 1852, Sir Law- 
rence Peel, who was the Chief Justice of 
the Supreme Court at Calcutta, said : — 
(I) TJnrf^poried ■ Decided In 1852, 
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“ It has been invariably considered for 
many years that the widow ” (speakin^j 
of tile widow as heir) “ fully represents 
the estate, and it is also settled law tiu'.t 
adverse ].)osscssion which bars her, bars 
the heir after her, which would not l>e 
the case if she were a mere tenant for life, 
as known to the English law.” [See the 
reference to that case in the judgment of 
Sir Barnes Peacock, C. J., in Nobiu Oh. 
Chuckerhutty v. 7.v«Mr Chuudsr Chuekci- 
buttij (- 2 )], 

In Kataim Natchicr v. The Itajah of 
ShivayuiKja (51), which was decided by 
the Board in IH03, the Board, consisting 
of Knight Bruce, Ij. J., Sir Edwrad 
Byan, and Turner, L. J., the assessors 
being Sir Jjawreuce Peel and Sir James 
W. Colvile, all being eminent lawyers, 
and three of them having had jiujicial 
experience in India, Lord Justice 'J'urncr 
delivered the considered judgment of the 
Board, and in it said, at {mge G03, as 
follows : — 

“ It seems, however, to be necessary, in 
order to determine the mode in which this 
appeal ought to be disposed of, to consider 
tho question whether the decree of 1H47, if 
it had become Anal in .Inyti- Mwtoo Natchier’D 
lifetime, would have bound those claiming 
the Xemiiidar/j in succession to her. And 
their Lordships are of opinion that, unless 
it could be shown thait there had not been 
a fair trial of the right in that suit — or, in 
other words; unless thait decree could have 
been succcssfullv impeached on some special 
ground, it would hare been an effectual bar 
to any new suit in the XilUth Court by any 
person claiming in succession to Anya 
Mootm Vatchier. For, assuming her to bo 
entitled to the Zemimlnnj at all, the whole 
estate would for the time be vested in her, 
absolutely for some purposes, though, in some 
respects, for a qualiAed interest; and until 
her death it c6uld not he ascertained wh’i 

(2) 9 w! B. Civil Buliugs 606 at p. 0"? 

(3) B-«t. I. A. 539 (1863). 


would b» entitled to succeed. The eamd 
principle which has prevailed in the Courts 
of this country as to tenants in 
tail representing the inheritance would seem 
to apply to the case of a Hindoo widow, and 
it is obvious that there would be the 
greatest possible inconvenience in holding 
that the succeeding heirs were not bound 
by a decree fairly and properly obtained 
against the widow.” 

The declaration ae to Hindu law which 
theii‘ liortlships have quoted from the 
considered judgment of the Board, which 
was delivered hy r,ord Justice Turner in 
1803, has in the jU'esont appeal been ob- 
jected to on the ground that it was obtiter. 
Tlic following cases however Avere refer- 
red to as showing that the doctrine there 
set fortli was in accord with tlie course 
of judicial decisions. 

Their Lordships will first refer to the 
case, Nohin Chnnder Chuckerbulty v. 
Issur Chundcr Chuckerbulty (2), which 
came before a Full Bench of the Calcutta 
High Court, 1807, in which the declara- 
tion of the Board in the Shivagunga case 
(3) to wliich their Ijordships have refer- 
red Avas accepted as a correct statement 
of the Hindu law to which it related and 
Avas applied to the case before the Full 
Bench. Tlie facts of the case before the 
Full Bench are not fully stated in the 
order of reference to the Full Bench, but 
Ihey Avere as follows : One llamdoollub 
Chuckerhutty died possessed of an estate 
consisting of lands leaving two sons, two 
daughters and his widow, Dhone Mala. 
The two sons died Avithoiit issue in the 
life-time of the widow, and upon their 
death tlie Avidow, Dhone Mala, became 
entitled to tlie possession of the respecr 
tive estates of the sons, but the Defend- 
ant in that suit, a stranger, and as a 
trespasser, took possession of the estate 

(8* 8 W. B. Civil Buliugs 606 at p. 607 
(F; B.) (1868). 
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more than twelve years before the suit, 
and the widow never obtained possession. 
Upon the death of the widow, sons of the 
daughters, who were the reversioners to 
their uncle’s estate, brought the suit for 
I^ssesinon, which was before the Full 
Bench in second appeal. The first Ap- 
pellate Court had dismissed the suit as 
not brought within time, that is, within 
twelve years from the time when the De- 
fendant had wrongfully taken possession, 
and the question before the Full Bench 
was whether the suit was barred by limi- 
tation Or whether the reversioners could 
sue upon the death of the widow, Dhone 
Mala. The Full Bench held that ihe 
cause of action arose when the Defend- 
ant had taken possession and that the suit 
was time barred. The Full Bench was 
an exceptionally strong Bench of Judges, 
who Jiad much experience in cases involv- 
ing considerations of Hindu law. Their 
Lordships will give extracts from the 
judgments which w-ere delivered in the 
I'ull Bench, as those judgments appear to 
their Lordships to confirm the declara- 
tion as to Hindu law which they have 
quoted from the judgment of the Board 
in the Shivagunga case (3) and to have a 
direct bearing on the appeal before the 
Board, and are very instructive. 

In delivering his judgment in that Full 
Bench case, with which Seton-Karr, J., 
concurred, Sir Barnes Peacock, C. J., 
after referring to Sir Lawrence Feel’s 
judgment already mentioned, said : — 

“ It was also held by rthe Privy Council in 
the Shivaguntja case (3), that in the absence of 
fraud or collusion a decision against a widow, 
with regard to her ■ deceased husband's 
estate, would bq binding upon the rever- 
sienary heirs. ... If the female heir in 
the present case had sued the. wrong doer, 
and without fraud or collusion had failed 
tu make out her oafift to' turu him out of 
(8) 9 H. 1; A^ 689 (1863); 


possession, the reversionary heirs would havo 
been bound by the decision. I am assuming 
that they are not claiming through the 
female heir.’^ 

Farther on Sir Barnes Peacock said : 

'' It is said that the reversionary heirs 
could not sue (for possession) during the 
lifetime of the widow, and that therefore 
they ought not to be barred by any adverse 
holding against the widow at a uime when 
they could not sue. But when we look at 
the widow as a representative, and see that 
the reversionary heirs ‘are bound by decrees 
relating to her husband's estate which are 
obtained against her without fraud or collu- 
sion, wo are of opinion that they ai'e also 
bound by limitation, by which she, without 
fraud or collusion, is barred.'' 

Jackson, J., in his judgment, said : 

1 entirely concur in the opinion of the 
Chief Justice that the Plaintiff (the rever-. 
sioriary heir) was barred in the present 
case. ... It has been distinctly held by 
the Privy Council in the Uhlvtiijumja case (3), 
that a deciBiv')n fairly arrived at without 
fraud or collusion in the presence of a Hindu 
widow in possession of the estate will bind 
reversionary heirs. Thgfc being so decided, 
it appears to me impossible to escape the 
conclusion that an adverse possession which, 
barred the widow will also bar the heirs, 
and in that opinion we are fully and eM^rougly 
supported by the decisions of the late 
Supreme Court in the cases to which his 
LfOrdship the Chief JuSitice has referred." 

Phear, J., in-Iiia judgment, said : 

'' I too desire to avoid pledging myself to" 
all the illustrations which have fallen from, 
the Chief Justice; but with this exception, 

I concur entirely in the reasoning which he 
has given in support of his conclusions, and 
I concur also in the remarks, which have been. ' 
made by Mr. Justice Jackson. I will add , 
that it seems to mo that when a reversionary 
(Hindu) heir succeeds to the property of. his ^ 
aneestur on the death of an intervening female .■ 
heir, he takes substantially the same pro- 
prietary right as she enjoyed, and no more, 
though doubtless she was fettered in ^ way 
that he is not, with regard to the. de^ings 
(8) 9 M. T. A. 639 (1863). 
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vith the property, viz , her alienations are 
often liable to be avoided by him vrhen be 
succeeds to the right of succession.” 

Macpherson, J., in his judgment, said : 

” I also concur in the proposed answer. 
But a very great difference exists between 
the cose immediately before us and the case 
in which a mother or other Hindu female 
having an estate similar to that of a child- 
less widow has herself alienated property 
belonging to the estate which she has taken 
as heiress, without sufficient reason for 
making such alienation. In the latter case, 
the alienation is good as against her, and 
so far as her own life interest is concerned. 
Therefore, in fact, no cause of action neces- 
sarily arises at all with respect to her alie- 
nation so long as she lives. The cause of 
action does not arise until her death, 
when the reversioner’s cause of action 
fclr tho first time accrues In the case 
before us, the property having never 
reached the hands of the mother (the Hindu 
widow) at all, having been throughout held 
adversely to her, the cause of action (of the 
reversioner) accrued in the mother’s lifetime, 
and therefore a suit to recover possession, 
by whomsoever it may be brought, is barred 
unless instituted within twelve years from 
the commencement of the adverse posses- 
sion.’* 

In Aumirtoldl Bose v. Rajoneehant 
Mitter (4), the decision of the Full Bench 
at Calcutta in Nohin Chunder Chuckcr- 
butty V. Issur Chunder Chuckerbtitty (2) 
was cited in argument, and Sir Barnes 
Peacock, in delivering the judgment of 
the Board, affirmed that decision. 

In Jugol Kishore v. Maharajah Jotin- 
'dra Mohun Tagore (6), which was before 
the Board in 1884. where a Hindu widow’s 
right, title and interest in property had 
been sold in execution of a monev decree, 
the Board, without a suggestion of dis- 
sent from the ruling, said, at page 73, 

m 0 W. B. OivUJ^Bnliagi 605 p. 607 
(F. B.) (186S). ' 

(4} B. S I. A. 118 (1676). 

(I) til. A. OB (1884). 


” Tt was held in t^e Shivagunga case (8) 
that although a widow has for some pur* 
poses only a partial interest, she has for 
other purposes the whole estate vested 
in her ; and that in a suit against a widow 
in respect of the estate the decision is 
binding upon the reversionary heir.” 
The Board also said : 

” If the suit is simply for a personal claim 
against the widow, then merely tho widow's 
qualified intereist is sold (in execution of 
the decree) and the reversionary interest is 
not bound by it (the sale). If, on the other 
hand, tho suit is against the widow in res- 
pect of the estate, or for a cause which is 
not a mere personal cause of action againat 
tho widow, then the whole estate passes.” 

Tn Partab Narain Singh v. Trilokinath 
Singh (6), which waa before the Board in 
1884, the Board said, at page 207 : — 

” It is sufficient for the present purpose to 
hold that, until she had appointed another 
to be owner and representative, the Maha- 
ranee’s estate in the taluk waal sufficient to 
constitute her the full representative of it 
in tho former suit. iHer estate was at least 
as large as that of a Hindu widow in her 
husband’s property. What was said by this 
Board of the widow’s estate in the Shivagunga 
case (3) is applicable to hers.” 

In Hurrinath Chatter ji v. Mohunt Mo- 
thoor Mohun Goswami (7), which came 
before the Board in 1893, it was held that 
the rule in the Shivagunga case (8) to the 
effect that an adverse decree against a 
Hindu widow binds those claiming in suc- 
cession applies equally to the case of {he 
daughter. It had been argued in that 
(‘ase that the adverse title alleged was 
founded on something which was inde- 
pendent of limitation, and that the Limi- 
tation Act, XV of 1877, let the rever- 
sionary heir sue within twelve years from 
the time when his right to possession 

(3)19 If. I. A. 689 ara8). 

(0}]^. B. llg. A.(187 (U843b 
m L.B.(80LA.»188(U8ffi. 
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accrued. With reference to that argu- 
ment, Lord Watson, at page 188, said : — 

"But you must show that the new law 
gives a ric^t of action to a reversioner not- 
withstanding that the widow’s right of 
possession had been extinguished by decree.” 

Owing to the fact that it did not appear 
from the judgment of the Board when 
Peanmoni, who was the second wife of 
Bamahundun Goswami, bad died, be- 
yond the fact that she was living when he 
died in 1847, there was some hesitation 
in referring to that case in the argument 
of this appeal. Mr. DeGruyther has, 
however, shown from the Appeal Becord 
of that case, which is preserved in the 
Privy Council Office, that L’earimoni died 
in 1855. 

In Chaudhari Risal Shigh v. Bulteanl 
Singh (8), which was before the Board in 
1915, Chaudhari Bisal Singh, .alleging 
that he was the reversionary heir of 
Jagat Prakash Singh, brought a suit 
against Bulwant Singh for possession of 
immoveable property known as the Lan- 
dhaura estate. The property there claim- 
ed had belonged to Baja Bagluibir Singh 
until he died childless in 1868. Baghu- 
bir Singh left a 'widow, Bani Dharam 
Kunwar, who bore to him a posthumous 
son, Jagat Prakash Singh, who died in 
1870. Bani Dharam Eunwar had the 
authority of her husband to make suc- 
cessive adoptions. In 1877 she adopted 
to her husband a boy who died within 
three years after he had been adopted, 
and then she adopted another boy, who 
died in 1885, and in 1890 she adopted 
Bulwant Singh, the Defendant to the 
suit. She continued in possession of the 
pKqperfy, alleging that her husband 
Baghubir Singh had by his Will left it 
to . hw for her life. . After a time Bani 
Dharam Eunwar and Bulwant Singh 

CS> L. B. 46 t A. 168 0816). 


quarrelled. She was claiming a right to 
manage the property during her life; he 
was claiming his full rights as an adopt- 
ed son. The result was that, on the 7th 
January 1905, Bani Dharam Eunwar 
brought a suit in the Court of the Sub- 
ordinate Judge of Sabaranpur against 
Bulwant Singh, in which she claimed to 
have it declared that she had no power to 
adopt Bulwant Singh and had never 
validly adopted him, and to have her re- 
gistered deed of adoption, in accordance 
with which she had adopted him, de- 
clared void and ineffectual against her. 
He alleged that Bani Dharam Eunwar 
had power to adopt him, and had validly 
adopted him. 'I’lie Subordinate Judge, 
holding that liani Dharam Eunwar was 
estopped from denying that she had 
validly adopted Bulwant Singh, dismiss- 
ed her suit. She appealed to the High 
Court at Allahabad, and the High Court, 
also holding that liani Dharam Eunwar 
was estopped, dismissed her appeal. 
Thereupon sJie appealed to His Majesty 
in Council. The Board in that appeal 
considered the evidence in that suit, and 
having come to the conclusion that Bani 
Dharam Eunwar had validly adopted Bul- 
want Singh and that her appeal should bo 
dismissed, advised His Majesty accord- 
ingly. In the judgment the Board, at 
page 178, said : — 

" I'ljere can bo no doubt in their Lord- 
ships’ opinion that Rani Dharam Kunwar in 
her suit against Bulwant Singh did, not- 
withstanding the personal estoppel under 
which sho laboured, represent the estate on 
the question of fact as to whether Bulwant 
Singh had or had not been validly adopted, 
and that she represented the ertato within 
toe meaning of the rule in Eatama NutOiifir. 
V. Jtajtth of mwjunija. (3). The principle of 
law to be applied in such eases was, their 
Iiordships consider, correctly summarized by 
Banerji, J., in his jadgment in this case, 
<n 8 U. I. A. 639 (1863). 
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thus : , * Where the estate of a deceased 
Hindu has vested in a female heir, a decree 
fairly and properly obtained against her in 
regard to the estate is, in the absemee of 
fraud or colluBion, binding on the rever- 
sionary heir.' It cannot be said that there 
had not been a fair trial by the Bedard in 
1912 of the right in the Auit of Baui Dhaiain 
Kunw'ir against Bulwant Singh. The right 
in that suit was his right to the estate as a 
son validly adopted to Raja llaghnbii* 
Singh.*' 

upon the other side it was asserted tlje 
principle of the Shivagtinga case Ct) 
might have been applied and had not 
been applied in tlie case of Runchoulns 
Vandrawavdas v. Parvatibhai (9), which 
came before the Board in 1899. The 
suit in that case was brought on the 21st 
December 1888, against Vandrawanda's 
and tbe Advocate-General of Bombay by 
Cursondas Goviudjee as the heir-at-law 
.of Kalhanji Bewji, who had died on tlio 
.Cth January 1809, leaving two widows - 
Cooverbai, who died 1871, and Ncna- 
.vahoo, who died in 1888. Ivallianji 
Sewji had made a Will, which was prov- 
ed on the 2nd March 1869, by tliree exe- 
cutors, who were trustees, of whom the 
first Defendant to the suit was at the 
date of the suit the solo survivor. The 
three trustees were* appointed by the 
testator as tinistees for dharam — that is, 
to make gifts for diaritable or religious 
purposes. The Will contained the fol- 
lowing clause : “ As to the estates which 
have been given by me to my wives, they 
are to enjoy the rent of the said estates 
'during their natural -Uves. and on the 
death of my wives the said estates are to 
revert to my dharam, and whatsoever in- 
come may bo derivable from tbe said 
estates is . to be expended for my 
dharam.” The main'' question in the suit 
(S) 9 M. 1. A. B39 (isra). 

1 . A. Ill *. 0 , 3 C. w, N. G21 

a«99). 


was whether the gift for charitable or 
religious purposes was void for vagueness 
and uncertainty, and the High Court at 
Bombay and the Board in appeal held 
that it was void and that the trustees took 
no interest under the Will. The suit was 
brought after the death of Nenavahoo. 

It appears to their Lordships that part 
of (be prot)erty claimed by the rever- 
sioner liad been property of the I’espec- 
live widows as their stridhan, as to which 
tliero was some question as to the 
“ rights of the heir.” and that other 
I>arts of the proj^rly claimed was pro- 
])erty whi(!h had been *in the possession 
of the widows, to which the reversionary 
heir, tlie Plaintiff, in the ordinary course, 
was clearly entitled and that the Board 
was considering how an account, which 
the Courts below had ordered to be pre- 
pared, should be worded so as to show 
those two classes of property. 

The defence of limitation was raised, 
but the Board held that it did not apply, 
saying : — 

“It is uot ueccssary to consider what 
might bc; the case if the widows or the sur- 
vivor of them were suing, as the Plaintiff 
decs uot derive his right from or through 
llie:n, and the extinguishment of their rigd^t 
would hot extinguish his.*' 

It has been maintained that the Board 
was not intending to discredit the rule in 
the Shivagunga case (3). What the 
Board was considering was the wording 
of an account which the Appellate Court 
and the first Court had ordered to be pre- 
pared. The judgment of the Board was 
delivered by Sir Bichaid Couch in 1899, 
who in 1893 had delivered the judgment 
of the Board in Hurrinath Ohattefji v. 
Mohunt Mothoor Mohun Gosufami (7), 
which expressly approved of and applied 
as sound Hindu law tbe rule in the SMvd- 
(8) 9 M. I. A. 689 (186^ 

(7) L. B. 20 I. A. 18? 0898). 
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gunga case (3). What was said by the 
Board in 1899 at the conclusion of the 
judgment makea it plain what the Board 
was oonradering. It is there said : — 

“ The decree of ^e first Court, dated the 
S7th July, 1896, should not have been variuil 
as it has been. It is for an account of tho 
movable property loft by Cooverbai and 
Nennvahoo at the time of their deaths 
distinguishing between such of it as was 
their stridhan and ‘ as such ’ formed part of 
the estate of the testator. ‘ As such ' ap- 
pears to be an error for ‘ such as.' With 
this alteration their Lordships think the 
decree will be right.” 

As altered by the Board the account 
which was to be taken Avas an account of 
the moveable property left by Cooverbai 
and Nenavahoo, the widows of tlio said 
testator respectively at the time of their 
deaths distinguishing between such of 
the said property as was the siridhan of 
the said Cooverbai and Meiiavahoo and 
such as formed part of the estate of the 
said testator. 

It does not appear to their Ijordships 
how the rule in the Shivagumja case (3) 
could have been applied in the case then 
before the Board. What the Board, at 
the stage of the suit which was then be- 
fore the Board, the Board having decided 
against the trust to the trustees, was con-, 
sidering was what w'as the account which 
was to be taken, and the Board dii'ccted 
that the account should separately show 
what had been the a^tridhan of the widows, 
and what was the property to which the 
heir might ordinai'ily bo entitled. Their 
Lordships are unable to see what w'as the 
estate, within the meaning of the Shivn- 
gunga case (3), which the widows had re- 
presented, or to what the rule in the 
Shivagunga case (3) could have been ap- 
plied. The title of the trustees to the 
property devised or bequeathed to them 


for charitable or religious purposes by 
Kallianji Hewji was not questioned until 
the survivor of the two widows died in 
1888, and that projwrty had never been 
represented by the widows or either of 
them. It had been in the exclusive pos- 
session of the trustees under the Will of 
Kallianji Sewji from 1869 until tho Court 
in the suit wliich was brought on the 21st 
December 1888, after the death of the 
last surviving widow, had decided that 
the gift fur charitable or religious pur- 
poses was void. 

Tho result of the cases to which their 
Jjordships have referred shows, in their 
opinion, that the Board has invariably 
applied the rules of the Shivagunga case 
(3) as sound Hindu law where that rule 
was applicable. 

It also appears to their Lordships that 
the suit is burred by limitation. The 
Blaiutills could nut be entitled to a de- 
cree for {wssession without displacing tho 
adux)tion of 1862 of Alagusiindara by 
Chokkammal. It woe held by tho Board 
in Jagadambu Choicdhrain v. Dakhina 
Mohun (10), that i\i’t. 129 of the Second 
Schedule of Act JX of 1871 relates to all 
suits in which the Plaintiff cannot suc- 
ceed without displacing an apparent 
adoption by virtue of which the Defend- 
ant is in possession. That article pres- 
cribed twelve years as the period of time 
within which a suit “ to establish or set 
aside an adoption ” might be brought, 
and that such period of twelve years 
should begin to run from " The date of 
the adoption, or (at the option of the 
Plaintiff) from date of the adoptive 
father’s death.” 

Act IX of 1871 did not give to a rever- 
sioner whose right to sue for possession 

(3) e U. I. A. 539 (1863). 

(10) L. B. 13 I. A. 84; •. C. I. B. 13 Cab 
308(1886). 


(8) 9 M. 1. A. 1189 (1863). 
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accrued upon the. death of a Hindu widow 
any further time than the twelve years 
given by Art. 1‘29 to any Plaintiff. That 
Act was in force until the 19th July 1877, 
when Act XV of 1877, the Indian Limi- 
tation Act, 1877, came into force, and by 
Art. 141 of the Second Schedule of Act 
XV of 1877 a Hindu entitled to the pos- 
session of immoveable property on the 
death of a Hindu female might bring bis 
suit J^r posseissiou within twelve years 
from the time when the female dies. In 
the present case the period of limitation 
allowed by Art. 129 of Act IX of 1871 ex- 
pired in 1874. 

The person who at the date of the 
adoption in 18G'J was entitled to sue to 
sot aside the adoption mu.st have been a 
reversioner to Arunachala, and looking at 
the pedigrees he must have been either 
Kaliauasundara or Chokkappa, and it has 
not been pleaded or otherwise alleged 
that they were at the time of the adoption 
under the age of 18 years so as to entitle 
them to an extension of the period allow- 
able to a minor under sec. 7, Act IX of 
1871, to bring a suit. It is obvious, 
looking at the facts and dates in the pre- 
sent case, that Kalianasundara and 
Chokkappa must have arrived at full age 
long before Act IX of 1871 expired and 
that that Act applied. 

In the present suit the Subordinate 
Judge found that the (piestion as to the 
adoption of Alagusundara was res judi- 
cata, but Sir John Wallis, C. J., and Mr. 
Justice Bum, in the appeal to the High 
Court, decided that the principle of res 
judicata did not apply. On that subject 
their Lordships do not consider it neces- 
sa^ to express an opinion. 

.It has been arrai^ed by the parties 
through their resp^ive Counwl and their 
reqieotiye ec^ioiti^iu the best interests 
pf their clieuta that' thie Plaintiffs’ appeal, 


No. 124 of 1928, and the first Defend- 
ants’ appeal. No. 128 of 1923, which re- 
lates to the village of Enkan, should be 
dismissed, and that there should be no 
order as to costs in either of these ap- 
peals in which other Respondents have 
not appeared. It has also been arranged 
by the parties through their respective 
Counsel and their respective solicitors in 
the best interests of their clients that the 
Plaintiffs’ appeal, No. 126 of 1923, should 
be dismissed without costs on either side, 
the Plaintiffs having admitted that the 
late husband of the first Defendant was 
not disqualified from inherit ing along 
with the Plaintiffs. Except as above 
arranged by the parties it appears to their 
Lordships that all the appeals should be 
dismissed with costs, and their Lordships 
will so accordingly humbly advise His 
Majesty. 

8iucc the hearing of these api)eals some 
of the parties, their Ijordships under- 
stand, have entered into compromises. 
On production of the proper evidence, 
effect to these compromises will be given 
in the Order in Council confirming this 
report. 

Solicitors : Messrs. T. L. Wilson d Co. 
for the Appellants in Appeals Nos. 122, 
123, 124, 125 and for the Respondents in 
No. 129 of 1923. 

Solicitors : Messrs. Chapman, Walkar 
d Shephard for Srirangath Anni. 

Solicitors : Messrs. Douglas, Grant for 
Somasundaram Chettiar, 3rd Respondent, 
a. D. M. 
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lOIVlL APPELLATE JURISDICTION.} 
Appeal from Obioinal Oivil Jubibdiotiov 
No. I or 1921. 


Sandbbson, 0. J. 

RlOBABDbON, J. 
1921, 

26, Maj. 


Chandra Sbkbab 
Molligk and anr. 

V. 

Gonesh Ohandba Db 
and ors. 


Suit emmeneed by the neict friend of an infant^ 
not for hie benefit ^Cour^e juriediction to dinniss 
the suit on an application. 

Where it appears clearly upon affidami 
that a suit has been commenced by the 
next friend to promote his own views and 
not for the benefit of the infant, the Court 
has jurisdiction to make an order sum- 
marily dismissing the suit, without an en- 
quiry into its propriety. 

Sale v. Sale (1) followed. 


This was an appeal preferred against 
the judgment of Mr. Justice Biickland in 
the exercise of Ordinary Original C4vil 
Jurisdiction. 

The facts of the case have been fully 
set out in the judgment of the learned 
Chief Justice. 

Mr. B. N. Ghosh for the Appellant. 

Messrs. S. K. Dass, Pankridge and S. 
Ghosh for Mr. Douglas. 

Messrs. R. G. Bonner jec and A. N. 
Chaudhuri for the Official Receiver. 

Mr. M. N. Bose for Gopessur Mullick 
and Gorachand Mullick. 

Mr. S. N. Banerjee for G. C. Dey. 

Mr. P. iV. Ghose for Messrs. Cook & 
Co., Ld. 

Mr. R. S. Pandit for the Defendants 
Nos. 6 and 13, Doyal Ch. Mullick and S. 
C. Mullick. 

0. J. 

1. Mr. M. N. Bose submits that he is 
entitled to a separate set of costs in the 
appeal. 

2. Mr. Pankridge submits that his 




client is entitled to separate costs in the 
appeal. 

8. ilfr. P. N. Ghose submits that his 
client Messrs. Cook & Co., Ld., are also 
so entitled. 

4. Mr. R. 8. Pandit for G. 0. Dey 
submits that his client is entitled to 
separate costs in the appeal. 

6. Mr. R. S. Pandit makes the same 
submission on behalf of his clients D. C. 
Mullick and S. C. Mullick. 

ilfr. B. C. Bow//rr/Vc submits that he 
files no affidavit that Official Receiver is 
entitled to a separate set of costs. 

The Judgment op the Court was as 
follows : — 

^ Sanderson, C. J. — This is an appeal 
from the judgment of my learned brother 
Mr. Justice Buckland. It was given 
with respect to a petitioii which was pre- 
sented to the (*ourt by Gopessur Mullick 
and Gorachand Xfullick, two of the De- 
fendants in the suit. 

The j^tition asked that the suit might 
be dismissed witli costs or that an en- 
quiry might be held by the Court to as- 
certain whether the suit was for the bene- 
fit of the infant }?]aintiffs and whether 
Surendra Nath Banerjee was a fit and 
proper person to act as the next friend of 
the infant Plaintiffs in the suit and there 
were other usual prayers. 

The decision of the learned Judge was 
that the suit sliould be dismissed with 
costs. 

The suit was brought by Chandra 
Sekbar Mullick and Nanda Kishore 
Mullick as shebaits of an idol, both minors, 
by their next friend Surendra Nath 
Banerjee and there were 16 Defendants. 

The main prayer in the suit was for a 
declaration that an indenture of lease, 
dated the 18th of October 1919, was in- 
valid and for an order cancelliog the said 
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lease. There were otlier incidental re- 
liefs prayed for. 

The lease which it was desired to set 
aside was in respect of certain premises 
Nos, 78 and 80, Ijower Chitpore Boad. 
The facta with regard to the question, 
which is now before ua, are fully set out 
in the judgment of my learned brother 
and I propose to read the relevant para- 
graphs in his judgment which are as fol- 
lows : — 

“ The property was dedicated in the 
year 1820 by one Cliitra Dassi who died 
in the year 1855. In the year 1876 a suit 
No. 442 of 1876 was filed in this Court 
by one of the then shebaits against the 
others for construction of the instrument 
whereby the property was dedicated and 
of the Will of Chitra Dassi, and to have 
the trusts carried out. On the 4th De- 
cember 1878 a decree was made in that 
suit and the Oflicial Keceiver was thereby 
appointed and still is the Receiver of the 
property dedicated. 

On the 26th April 1915 under an order 
made in this suit the Official Receiver 
granted a lease of Nos. 79 and 8t3, Lower 
Chitpore Road to the grandfather of the 
Plaintiffs and to Defendants Nos. 7 and 8 ; 
since then the Plaintiffs’ grandfather has 
died leaving them as his heirs. 

On the i8th August 1919 the shebaits 
offered and the 4th Defendant Mr. 
George Douglas agreed to accept a build- 
ing lease of this property subject to the 
sanction of the Court of the terms being 
obta4ied. One term was that the Defen- 
dants Nos. 7 and 8 and the Plaintiffs 
should surrender their rights under the 
lease of the 26th April 1915. A week 
later on the 26th August 1919 Hashim 
Ebrahim Sallayjee. offered to take a build- 
ing lease of the same property upon the 
terms set out i^M^ter from his attorneys 
t^ 'Babu. Pamu^ Dey, the attconey for 


tlio Defendants Ashutosh Mullick, Moni- 
lal ^fullick, Manik Lai Mullick and Sarat 
Chandra Mullick, but on the 27th August 
the Official Receive'r approved the pro- 
posed lease to Mr. George Douglas as 
being for the benefit of the estate. 

'Therefore on the Ist September 1919 
Ihe Defendants Nos. 7 and 8 applied to 
Rankin, J., with the consent of all the 
shebaiits for sanction to the proposed lease 
(o Mr. George Douglas. On that appli- 
cation the infant Plaintiffs were repr(v 
sented by their mother Kadambini Dassi 
for whom Messrs. G. C. Chunder A Co. 
were acting. Babu Pannalal De, who 
was instructed to consent to the order, 
i)ronght to the notice of the Court the 
offer made by Sallayjee and Rankin, J., 
accordingly adjourned ihe matter so that 
the parties could have an opportunity of 
considering that offer. 

On the 5th September the application 
was renewed and on that occasion Babu 
Pannalal De put forward two offers, one 
of them Sallayjce’s, in terms differing 
slightly from those of his previous offer. 
The partners, however, said they prefer- 
red to accept the offer of Mr. George 
Douglas and with their consent an order 
was made sanctioning the proposed lease 
to him. 

On the same day Babu Pannalal De on 
behalf of the Defendant Ashutosh 
MulUck gave notice to the partners, that 
ho would apply on the 9th September that 
the order of the 5th might be reconsi- 
dered and in support of that application 
an affidavit of Ashutosh Mullick was filed 
in which he stated his wish that the offer 
of Sallayjee made on the 5th should be 
accepted. 

” The matter came on again before the. 
Court on the 9th September when the ap- 
plication was dismissed and it was direct- 
ed that the draft lease should'' Be. Settled 
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by senior Counsel and that the draft lease, 
if settled, should be 'sanctioned by the 
Judge in Chambers. This' was done and 
the lease was executed on the IBth Octo- 
ber 1919 and the lessee went into and 
now is in possession of the property.” 
Those are the material facts about which 
there is no dispute. 

The suit contained allegations that 
there was no necessity for the lease to 
Mr. Douglas, that it was not for the bene- 
fit of the estate, that the Court had no 
jurisdiction to make the order sanctioning 
the lease, and there were various charges 
of fraud, misrepresentation and cons- 
piracy against some of the ]>arties, the 
allegation being that tlie Court had been 
misled. 

The learned .Tndge upon considering 
the ix)inta which were argued before him 
came to certain findings. He pointed out 
first that in the petition of the applicant-s it 
is alleged that the application made on be- 
half of Ashutosh Mullick on the 9th of 
September 1919 was really made on be- 
half of Sallayjee, that is, the application 
to set aside the order of Mr. Justice Ran- 
kin sanctioning the lease to Defendant 
Mr. Douglas and that in support of this 
charge reference was made to a petition 
for leave to defend a suit which had been 
brought by Ebrahim Sallayjee & Co., 
against Ashutosh Mullick, and in that 
suit Ashutosh Mullick alleged that he had 
been instigated by Sallayjee to make the 
application to set aside Mr; Justice Ran- 
kin’s order. 

The learned Judge then said that it 
was alleged thai Surendra Nath Btmeijee 
was a man of no substance, that as far as 
the Petitioners could ascertain, be was 
.an employee of Sallayjee whose brick- 
field he managed. In this Court it has not 
.been disputed that Surendra Nath Baner- 
jee b an employee of Sallayjee. The 


learned Judge then referred to an affi- 
davit which was put in by the mother of 
the infant PlaintilFs to the effect that she 
had been advised by competent soUcitors 
and that she and her solicitors considered 
the offer of Mr. Douglas and had come to 
the conclusion that it was more beneficial 
to the estate than the offer of Sallayjee 
and that she and the other shebaita ob- 
jected to let out the premises to a Maho- 
medan for the reasons which are set out 
in the affidavit. 

As I have already said, in this Court 
the facts that I have referred to were not 
really disputed nor way it seriously dis- 
puted that the learned Judge had juris- 
diction to make the order dismissing the 
suit. But it was argued by the learned 
Counsel for the Appellants that he should 
not have made the order without a pre- 
vious encjiiiry for the pui*pose of ascer- 
taining whetlier tlie suit was really 
brought for the benefit of the infant 
PlaiutifBs, or to ^nit it shortly, without 
an enquiry into the propriety of the suit. 

The principle is correctly laid down in 
my judgment in Daniell’s Chancery Prac- 
tice, Vol. I, page 103, to this effects 
” "Where it appeared clearly upon affi- 
davit that the action was commenced by 
the next friend to promote his own views 
and not for the benefit of the infant such 
an order (i.e., the order dismissing a 
suit) was made summarily and without 
an enquiry.” For that proposition, Sale 
v. Sale (1) Was quoted as an authority- 
That was a case which came before tfie 
Master of the Bolls and the head-note is 
this: 

” In a clear case the Court being of opi- 
nion that a suit had been commence bv 
the next friend of infants to promote his 
own views and not for the benefit of the 
infants I summarily and without a letet- 
(1) 1 Beavi see USM). 

42 



830 


THE DiliODTTA WEESLT NOTES; 


CBANDBA SBSBAB MOLLIOE V. GOMBSH G 

ence to the Master dismissed it with 
costs to be paid by the next friend and the 
learned Master of the Bolls in his judg- 
ment said, ' I am perfectly satisfied that 
this suit is filed not for the benefit of the 
infants but to promote the views of the 
person who styles himself the next 
friend of the infants, and that being so, I 
apprehend there can be no doubt of the 
jurisdiction of this Court and that it 
ought to be exercised in such a case as 
this.’ ” 

The learned Judge in this case came 
to the conclusion that there was no doubt 
that this suit was filed, not for the bene- 
fit of the infant Plaintiffs but in the in- 
terest of Sallayjee and I agree with the 
learned Judge in this respect. It is clear 
to me that Surendra Nath Banerjee was 
merely the tool and instrument of 
Sallayjee. 

The learned Counsel for the Appellant 
argued first that this Court must assume 
the facts as slated in the plaint ; secondly, 
that if those facts were assumed then the 
Plaintiffs would be entitled to rescission 
d the lease ; and thirdly, that if the lease 
were rescinded then it must be for the 
benefit of the infant Plaintiffs. In view 
of the facts of this case and of the pro- 
ceedings before Bankin, J., I am by no 
means satisfied that there is any sub- 
stance in the first two- contentiona but 
even assuming for the present that the 
learned Counsel’s argument was correct 
as regards the first two propositions I am 
certainly not satisfied that it would be for 
the benefit of the infant Plaintiffs if the 
lease, which was granted to Mr. DoUglas, 
WjKc rescinded. 

The first ground upon which Nie learn- 
ed Counsel relied was that the Plaintiffs 
ffrere joint lesaees under the old lease of 
.tiw premiatoauad that a year and a half of 
the teim oT that lease still remained un- 
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expired at the time of the proceedings 
before Bankin, J., and that it was not in 
the interests of the Plaintiffs that lease 
should be surrendered. 

I ought to have said that the land in 
question was occupied by huatees and 
the Plaintiffs and the other lessees were not 
in occupation but were endeavouring to 
realise rents from the tenants who where 
living, in the busteea. 

In my judgment the learned Counsel’s 
argument is met by the statements which 
are to be found in para. 5 of the petition 
because it there appears that the Peti- 
tioner after stating that the lessees were 
unable to realise any rent from the ten- 
ants for years proceeded to state ; 

“ Thereafter the income of the said pro- 
perty with taxes was only Bs. 881-13-6 p. 
a month whereas the rent payable in res- 
pect thereof was Bs. 750 a month and the 
municipal rates and taxes Bs. 248-6-4 a 
month. There w'as thus a loss of 
Bs. 116-7-11 a month in rent besides 
costs of litigation which amounted to 
Bs. 3,000 or thereabouts and establish- 
ment charges and the Petitioners and the 
said Sreemati Eadambini Daqpi, the 
mother and natural guardian of the Plain- 
tiffs, were always anxious to get rid of the 
said premises and to surrender the lease 
in respect thereof.” Those facts are un- 
contradicted and in view of those facts it 
seems to me that the lessees would be 
benefited by being relieved tlmt lease, 
inasmuch as it was an unprofitable lease ; 
consequently in my judgment the first 
point which the learned Counsel ui^ed 
cannot be sustained. 

The next point which the leaipied 
Counsel tugued was that, kxdcu^ at &e 
matter from the point of view d I9ie 
Plaintiffs being aheheeka, ibe lease was^ 
a Imig period of 60 years and thjlt jSiere 
was ho necessity as far ^>dstsfie ' 
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concerned for that lease* It seems to 
me that it is possible that there might be 
ytmAthing in that argument (though I 
do not propose to express any definite 
opinion about it at the present moment, 
for in my judgment it is not necessary so 
to do) if that lease had not been approved 
by Mr. Ju^ice Bankin, who after a full 
enquiry came to the conclusion that it 
was a proper lease for the shebaits to 
enter into having regard to the eircum* 
stances of the case into which he had 
made an enquiry. That judgment of my 
learned brother was not appealed against. 
It is stated in the petition of Ashutosh 
Mullick that Sallayjee had instigated him 
to appeal against my learned brother Mr. 
Justice Bankin’s judgment, but on fur- 
ther consideration he, Ashutosh IMullick, 
abandoned the appeal. Therefore my 
learned brother’s judgment stands undis- 
puted; consequently in my judgment the 
point that there was no necessity for this 
lease, having regto^ to the interests of 
the estate, is not open to the Appellant on 
this occasion. 

It was further stated by Mr. Dass in 
the course of the argument and it was not 
denied that with regard to this debutter 
property the sheboits had no pecuniary 
interest and it was the idol only which 
would be benefited from the increment 
which would be derived from this lease. 
It is a building lease for 60 years with a 
rent of Bs. 2,000 a month for the first 20 
years with an increasing rent as in the 
lease provided. 

It is further to be noticed that most of 
tile ehebaits are adults, and they approved, 
•with the exception of Ashutosh Mullick 
who has been found to be acting on be- 
.half of Sallayjee, of the lease being grant- 
.ed to Mr. Dmiglas. Again it must be re* 
ipeoabeBed that the mother and natural 
guardian of- the infant Blaintiffe although 


tiie was a purdanashin woman was ad- 
vised by attorneys of this Court, and has 
sworn an affidavit that she approved of 
the lease being granted to Mr. Douglas; 
consequently in my judgment looking at 
the matter from tlie point of view of the 
Plaintiffs being shebaite, the argument of 
tile learned Counsel for the Appellant is 
without substance. 

Now let us look at the case from the 
other side. The Plaintiffs are infants 
who are, we are told, about 10 and 12 
years old. Surendra Nath Banerjee who 
appears on the record as their next friend 
is a total stranger to them. He is also a 
total stranger to the mother of the infant 
Plaintiffs. He is employed by Sallayjee 
a’nd in my judgment there is no doubt 
whatever that Surendra Nath Baneijee 
bad been instigated by Sallayjee to bring 
this suit. The learned Judge has found 
that the suit has been instituted not for 
the benefit of the infants but for the bene- 
fit of Sallayjee and the learned Counsel 
for the Appellant did not seriously dis- 
pute that finding, his argument being 
based upon the allegation that even if 
that were so the suit most be for the 
benefit of the infants. Now, if it be 
taken as a finding, as I think it must be 
taken, that this suit was instituted solely 
for the benefit of Sallayjee, what is the 
only conclusion to which this . Court can 
come? In my judgment the conclusion 
is this that Surendra l^ath Banerjee has 
been instigated to bring this suit with 
the same object as Ashutosh Mullick was 
instigated by Sallayjee when be made* his 
application before Mr. Justice Bankin to 
set aside the order which the learned 
Judge had made. The Petitioners made 
a definite allegation as to the reason why 
.this suit has been brought in para. 82 of 
.their petition to this effect : “ Your Peti- 
tioners further charge that titis suit has 
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not been brought for the benefit of the 
infants but for the purpose of benefittiiig 
the said H. E. Sallayjee and the real 
object thereof is to blackmail your Peti- 
tioners and tlie otlier Defendants and lo 
compel them to enter into some arrange- 
ment with the said Mr. H. E. Sallayjoo 
regarding the lands which have been 
leased out under the orders of this 
Hon’ble Court for the sake of peace.” 
That statement is not denied as far as L 
can discover although Surendra Kath 
Banei-jee filed an athdavit, except in so 
far as he states in para. 7 of his afiidavit 
as follows : — 

” I deny that I have any interest in this 
suit other than the interest of the infant 
Plaint iJfs and of the idol referred to in 
the 2 )laint herein and the desire to see 
justice vindicated.” Speaking for myseif 
1 do not believe for a moment that Suren- 
dra .Nath Banei-jee had the smallest 
desire to see justice vindicated, for in my 
judgment he was merely a tool of Salla\- 
jee and lent himself to Sallayjee for the 
purpose of bringing this suit. The learn- 
ed Judge has found as a fact that this suit 
has been brought in the interest of and 
for the benefit of Sallayjee and 1 see no 
reason whatever for differing from the 
conclusion of the learned Judge on that 
question of fact. It is not difficult to see 
that if this suit were allowed to proceed 
Mr. Douglas, the lessee, would be placed 
in an inconvenient and difficult position 
because as long as this suit was pending 
undisposed of, it would be practically im- 
possible for him to proceed with the deve- 
lopment of the land of which he took the 
lease for the j>urpose of building and thus 
an opportunity would be provided fur 
Sallayjee bringing pressure to bear upon 
Mr. Douglas to come to some arnmge- 
inent. T-coii‘<td«'V lhi.s a l)ad cukc and the 
institutiofi ^ -iPi^ suit an abuse of the pro- 


cess of the Court. In my judgmefit the 
learned Judge was right in dismissing the 
suit and consequently in my judgment 
this appeal ought to be dismissed. 

Before leaving the matter and having 
regard to the discussion which took place 
yesterday with respect to the question of 
the proposed change of Surendra Nath 
Banerjee’s attorney, with which we 
dealt fully in the judgment which was 
then delivered, I desire to say that the 
appeal was left in the hands of learned 
Counsel Mr. B. N. Uhose, instructed by 
Mr. Pannalal De and^ in my opinion 
everything was said by Mr. Ghoee which 
could be said on behalf of the Appellant 
in this case and indeed as I said yester- 
day butli niy learned brother and I are 
iiuiebted to him fur the able argument 
which he presented to the Court. 

As regards costs the Appellant Suren- 
dra Nath Banerjee must pay the costs 
of tiiis appeal ae far as Mr. Douglas is 
concerned. He must also pay the costs 
of this appeal of the Petitioners, i.e., 
Uupessur Mullick and Gorachand Mul- 
lick and the costs of the Official Beceiver. 
But Mr. Gonesh Chunder De, Messrs. 
Cook & Co., Ltd. and Doyal Chand Mul- 
lick and liarat Chunder Mullick must pay 
their own costs of this appeal, as we do 
not see there was any necessity for their 
being separately represented in the appeal. 

Biouakdsun, J. — ^1 agree. The true 
owner of the property in question is the 
deity to whom it was dedicated. The 
infant Plaintiffs in whose names the snit 
is brought are two of the trustees or 
shebaits who manage the property on be- 
half of the deity. The endowment is h 
X)rivate family endowment. The ahebtHU, 
who include a number of adults as well 
as the Plaintiffs, are members of the 
family to which the founder of the en- 
dowment belonged by marriage. 
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Sqjrandra Nath Banerjee who appears 
<m the record as the next friend of the 
infants and by whom the suit was in fact 
instituted, nominally for the benefit of 
the infants, has nothing whatever to do 
with the original trust or ndth the family 
of the founder. He is an entire stranger. 

The professed object of the suit is to 
obtain a declaration that the lease of this 
property, granted by the shebaita with 
the leave of the Court to the Defendant 
George Douglas, is invalid on the grounds 
in brief that the Court had no jurisdic- 
tion to accord leave and that the leave 
was obtained by means of fraud and cons- 
piracy. 

It is beyond all dispute that the true 
motive of the suit is to have the lease 
invalidated in the interest of one H. E. 
Sallayjee who was also a candidate for a 
lease of the property. Sallayjee is the 
employer of Burendra Nath Banerjee. 

The latter had no personal knowledge 
in respect of the various chargee of fraud 
so liberally scattered about the plaint. 
It seems obvious that he could have no 
personal knowledge of the circumstances, 
and the verification at the end of the 
plaint says : “ That the statements con- 
tained in all the paragraphs of the fore- 
going plaint are based on informations 
received by me and I believe the same to 
be true.” Nevertheless when this 
gentleman came to answer the applica- 
tion with which we are immediately con- 
cerned in effect that the suit should be 
dismissed on the ground that it was not 
brought in good faith for the benefit of the 
infants he said that the allegations in the 
plaint were true to his " knowledge, in- 
fmmation and belief.” The change of 
form is not without significance and taken 
with the facts already referred to in de- 
tail by my Lord I have come to the con- 
clusion that Snrendra Nath Banerjee is 


intermeddling in what does not at all 
concern him merely for private ends of 
his own or of H. E. Sallayjee. He is 
not acting at all for the benefit of the 
infants. Surendra Nath Banerjee now 
here states the source of his information 
and the charges made appear to be en- 
tirely speculative and visionary. It 
would in my opinion be a waste of the 
time of the Court to investigate them.' 1 
can sec no reasonable or primA facte 
ground for saying that it would be to the 
advantage of the infants that this lease 
should be set aside. The'lease was exe- 
cuted with the consent of the mother and 
guardian of the infants and at this stage 
at any rate is supported and adhered to 
by all the adult ahebaiU. In my opinion 
the suit is 2 )lainly an abuse of the process 
of the Court. 

It may be unnecessary to deal with the 
question but [lersonally 1 see no reason 
why any doubt should be felt as to the 
jurisdiction of the Court to give the 
ahebaits leave to grant a lease of this 
kind. So fur us 1 can see full materials 
were placed before the Ck)urt and the 
learned Judge before whom the matter 
came exercised a careful and circumspect 
discretion upon those materials. My 
Lord has already refeiTed to the abortive 
appeal from the order which the learned 
Judge made and the statement which the 
Appellant (one of the ahebaits) afterwards 
made in reference to that appeal. 

I agree that the appeal should be dis- 
missed. 

Babu Painialal De, i^licitor for the 
Appellants. 

Messrs . G. C. Chunder dt Co., Orr, 
Dignam & Co., Butter d Go., Babu 
Subodh Chandra Mitter and Mr. B, 
Butter, Solicitors for the Bespondents. 

S. N. B. 
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'CIVIL HBVISIOVAL JORISDICTMII.' 
22«.-8. A. No. 152* OF 1925. 

B. B. Ghosb, J. Altap Alt. 

1926, Appellant, 

Heard, 1 5, January. »• 

Jadgment, Jamsub Alt, 

20, January. Respondent 

Civil Pfoetditre Oodt ( Act V o/ 1908), tea, X (i), 
Or. 41, r. 11 ( 1 ), Or. 47, r. 1— Court Feet Aet (VJI 
of 1870), tect. 4 ^ 

Art. 17 (vi) emd Art. 1 (J) {u)-Beng<a Court Feet 
Ammdmml Aet (IV of 19X8, B. C.)-PortUiou 
tuit— Second appeal, tummarily ditnutted-Appli- 
eatum for review— Court-fee, payable. 

On a reference made by the Stamp Re- 
porter under sec. 6 of the Court Fees Act 
(VII of 1870) as to the amount of court- 
fee leviable on an application for review, 
under Or. 47, r. 1, G. P. C., of a sum- 
mary decision (Hsmissinq a second appeal 
under Or. 41, r. 11 (1) 0 / the Civil Proce- 
dure Code: 

Held— That the summary dismissal of 
an appeal under Or. 41, r. 11 (1), operates 
as a decree and falls within the definition 
of a decree in sec, 2 (ti) of the Oivsl Pro- 
cedure Code of 1908. The expression of 
■opinion dismissing an appeal is «• judg- 
ment, although as a matter of practice 
such judgments are not pronounced in the 
form prescribed under Or. 41, r. 81 and 
the application is one for feview of judg- 
ment, 

DMA SuNDABi V . BINDU BASHINI (1), 
Muniswami V . Muniswami (2), Asma 
Bibi V. Ahmad Hussain (3) and Chandra 
Eanta V . Lakshman (4) referred to and 
foUowed. 

On a proper construction of sec, 4 of 
the Court Fees Act, an application for 
review presented, under Or, 47, r. 1 of 
the Code of Civil Procedure, after the 
■ 'ninetieth day of a decision dismissing a 
a> I. L. a. 24 Oal. 769 ri,897) 

(an I. L. B. 2S Mad. 288 (ISOS). 
ran i. ifc\aD au. 89o (isos.. 


second appeal under Or. 41, r. 11 (1) 
arising out of a suit for partition the plaint 
and memorandum of appeal wMrein 
bore a court-fee stamp of Rs. 15, should 
also bear a court-fee stamp of Rs. 16 as 
enacted in column (3), Art. 4, Sch. I of 
the Court Fees Act of 1870, as amended 
by the Bengal Court Fees Amendment 
Act of 1922. 

Schedules annexed to an Act and the 
headings under which they are placed 
are parts of the enactment, but they are 
not to be taken into consideration if the 
language of the enactment is clear. 

Cbaibs on Statutk Law, 3bd Edition, 
PAui! 188, referred to. 

This matter related to court-fee in oon- 
uection with an application under Or. 47, 
r. 1, C. r. C., for review of a judgment 
in Appeal from Appellate Decree No. 1622 
of 1926, dismissing under Or. 41, r. 11, 
C. P. C., au appeal against the decree of 
the District Judge of Comilla, dated the 
Ib'th March 1926, which had affirmed that 
of the Subordinate Judge of that place, 
dated the I6th July 1924. 

The facts of the case material to the 
report will appear from the judgment. 

Babu Ram Doyal Dey for the A{^h 
lant. 

Babu Surendra Nath Guha for the 
Government. 

The JUDUMliNT OF THE COUBT WAS AS 
follows: — 

The question before me arises out of 
an application for review of a decision of 
this Court dismissing a second appeal 
under Or. 41, r. 11 of the Civil Procedure 
Code. The suit out of which the apjpeal 
arose was one for partition and the plaint 
and the memorandum of appeal bore a 
court-fee stamp of . Rs. 16 ae required by 
Art. 17 (vi) ot Sch. II of the (Jourt Pees 
Act as amended by the Bengal Act' of 
1922. The application was filed with a 
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oouiirfee etamp of Bs. 2, -while the Stunp 
Beporter was of opinion that it should 
bear a court-fee stamp of Bs. 15 under 
the provisions of Art. 4 (rf Sch. I of the 
Act, as the application was presented 
after the ninetieth day from the decision 
of this Court. The Taxing Officer re- 
ferred the question under sec. 5 of the 
Court Fees Act and the Chief Justice has 
appointed me for deciding the matter. 

I heard the arguments of the learned 
vakil for the Petitioner as well as of the 
Government pleader on both sides of the 
question. The contention on behalf of 
the Petitioner is that sec. 4 of the Act 
directs the payment of fees as indicated 
either by the first or second schedule of 
the Aqt, and as the fee payable on the 
plaint in this case is under the second 
schedule which relates to “ fixed fees,” 
you cannot look to the first schedule, 
which refers to ” «d valorem fees,” for 
the purpose of levying fees on an appli- 
cation in a proceeding ari.sing out of a 
plaint such as this. The headings of the 
two schedules form parts of the enact- 
ment and they refer to two distinct classes 
of documents, and in order to find what 
fee should be payable on this application 
one must be confined to the second 
schedule. That being so, the only provi- 
sion applicable to this document is that 
under Art. 1 (d) <n) of the second 
schedule, which requires a fee of Bs. 2. 
It is further cmitended that a dismissal 
' under Or. 41, r. 11, is not a judgment but 
a mere order and as such it is not follow- 
ed by a decree. Therefore in any view 
Art. 4 of Sch. I has no application to this 
petition. . 

T^ last omrtention may be disposed of 
'first. That the dismissal of an appeal 
under Or. 41, r. 11 by this Court is a de- 
ofM' does not seem to admit of any argu- 
-ttMat at tids JHme of the day. ' It faiTa 




within the definition of a decree in sec. 2 
(fi) of the Civil Procedure Code. It was 
held to be a decree in the case of Unut 
Sundari v. Bindu Bashini (1) with refer- 
ence to the corresponding sec. 651 of the 
Code of 1882, where the practice of not 
drawing up decrees in such cases by tlm 
High Court was referred to. It may also 
be pointed out that this case has been fol- 
lowed in Mwiistoami v. MurAswami (2) 
and Astna Bibi v. Ahmad Hussain (3) 
and in a number of cases in this Court, 
the latest of which T found reported in 
Chandra KanUi v. Lakshman (4). The 
expression of opinion dianissing the ap- 
peal is u judgment, although as a matter 
of practice such judgments are not pro- 
nounced in the form prescribed under 
Or. 41, r. 31. This contention of the 
Petitioner is therefore in my opinion 
without substance. This application is 
one for review of judgment. 

"With regard to the first contention, 
sec. 4 of <lie Court Fees Act provides : 
” No document of any of the kinds speci- 
fied in the first or second schedule to this 
Act annexed, as chargeable with fees, 
shall be filed .... in ... . any of the 
said High Courts unless in res- 

pect of such document, there he paid a 
fee of an amount not less than that indi- 
cated by either of the said schedules as 
the proper fee for such document.” In 
order to determine what amount of fee 
is payable in respect of the document one 
must find whether any of its kind is speci- 
fied in either the first or the second 
schedule of the Act. Such a document is 
clearly specified in Art. 4, Sch. I of the 
Act. Prirnd facie then the court-fee pay- 
able is under that article. There is no 

0) 1 L, BjSl CU. 769 a897). 

m I. L. Bi >2 Ifad. 293 0899) 

18) T. B. B. 80 AIT. 290 O908X. 

<4) 21O4W.lir.480(191Q> 
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donbt that fichediiles annexed to an Act 
and the headings under which they are 
placed are parts of the enactment. ; But 
the same general rule which regulates 
the effect of the preamble applies also to 
these headings— namely, that they are 
not to be taken into conisideration if the 
language of the enactment is .clear. 
Craiea on Statute Law — ^3rd Ed., p. 188. 
The learned Government pleader also re- 
lies on the observation of the Privy 
Council in • the case of A hdul Rahim v. 
Municipal Cftm-muniioner for City of Bom- 
bay ( 5 ) that the heading to a group of 
sections cannot be pressed into a cons- 
tructive limitation upon the exercise of 
the powers given by the express words of 
the Act. In this case, however, this rule 
of interpretaticHi need hardly be referred 
to. I am unable to appreciate the argu- 
ment that in finding out what fee is pay- 
able on the document in question you 
must not look into the first schedule but 
must confine your attention to the 
second schedule. Why should this be 
so? The Act nowhere says (apart from 
the provieions of Art. 4, Sch. I) that in 
finding what fee is payable on an applica- 
tion you must find out how the fee was 
payable with respect to tl^ plaint. The 
argument of the Petitioner in substance 
comes to this : you find in the third 
column against Art. 4 of Sch. I that re- 
ference is made to the fee leviable on the 
plaint. You ' should then find under 
which schedule of the Act fee is leviable 
on the plaint, and you must then find 
whether this application is specifically 
provided. for in that schedule. As in this 
case snob A document is not specified in 
•that schedule it must C/ome under, the 
general ptovisiqn'of " app^tion or peti- 
tion ” under Ajrt»vli[rf: 8^. H. I^amuh- 

^ at'jo. « 0. 


able to accept. this arguipent. It: wuiub 
. to me that that would not be a natoral 
construction of .the Act. In my opinion 
on a proper construction of sec. 4 of the 
Act this document Erectly falls within 
Art. 4, Sch. I mid the fee leviable is se- 
cording to the provision in the third 
column, irrespective of the provision .re- 
lating to the levying of the fee on the 
plaint. The fee payable in respect of the 
application in question is therefore 
Rs. 16. 

H. D. C. 

fCUklllAL BBV1S10MAL J0Bl81itCTl6li:i 
Rsv. No. 785 OF 19S4. 

Eaaim Au, 

Nbwbould, J. Complainant, Petitioner, 

Mukkbji, J. V. 

1924, Sabada Ebipa Laua 

18, November. and ors.. Accused, 
Opposite. Party. 

Criminal Procedure Code (Act V cf 1898), eec, 
960—Depoeitionof witneee read over to acouee^e 
fdeader- Legality, 

Reading oixer the deposition of a wit- 
ness in the presence of the pleader of the 
accused and not in his own presence 
although he is in attendance in Court is 
not a sufficient compliance with sec. 360. 

■ This was a Buie granted on the 9th 
September 1924 against the order of the 
Sub-Divisional Magistrate; of Chittsgcmg 
(Mr. S. C. Majumdar), dated .the 18th' c£ 
July 1924, discharging the accused Oppo- 
site Pariy under sec. 209, Cx- P..C., cen-v 
firmed on appeal by ^ ^sions Judge 
Chittagong (Mj. H. C. Stork) cm the! 
18th of August 1924^ 

The facts of the case will appear! train 
the judgment. . ■ ■ • ... 4 ^ 

Mr, Capiel and Balm .Btmpydridra 
Palif petitipner. 1 , J,. 

“ 
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The JupouBNT 07 THR CooBp was 08 
fbUowB : — 

This Buie is diiucted agaiast the order 
discharRioir two aoOosed persona under 
sec. 209, Gr. F. O. We are asked to set 
aside that order and wder either a ooni'^ 
mitment or further enquiry on the 
fdktwiuf; wain grounds, that the provU 
sisna of sec. 860, Cr. P. C., were not fol- 
lowed by the Magistrate who held the en- 
quiry, that a primA facie case against the 
aeeased has been made out and that the 
Magistrate has usurped the function of 
the jury in deciding the credibility of the 
evidence of the witnesses called for the 
prosecution. 

As regards the first point we must hold 
that the provisions of sec. 860, Gr. P. G., 
were not followed. It appears that the 
evidence wae read over in the presence of 
the accused’s pleader but not in the pre- 
sence of the accused. Tt is clear from 
the wording of the section that if the ao- 
Tused is in attendance the evidence must 
be read over in his presence, and it is 
mly when the accused appears by a 
pleader that «he reading over of the evi- 
dence in the presence of the accused's 
pleader is sufficient. But we hold that 
we should not bo justified in ordering 
further enquiry <m account of this defect 
in the proceedings unless we thought 
Iprthair enquiry was necessary in the 
interest of justice. 

‘ Ajfier hearing the learned Counsel on 
behalf of the Petiti(mMr we are compelled 
to. hold t^iat the tnd«r passed by the 
Magistrate was a proper one. It may be 
that ...BOOM. <^ the prosecution witnesses 
hafU.'b^ gained oter. .Whetiier this be 
spror .net the remains that the evi- 

witQSsaea whh implicated tbe ac- 
euput who -y^feta oathair trial is totally 
ef .It is said‘tbat:wheo 

then h> eyl^qoeJt the jury and not- 


tor the committing Magietrale to decide 
whether that evidence is wmrthy of 
credit. But it has been repeatedly held 
that it is the duty of the Magistrate 
when enquiring into a Sessions cose to. 
consider whether the evidence is credible 
or not, and though in case of doubt he, 
may be justified in leaving it for the jury, 
to decide, when be is convinced that the 
evidence is false, it is bis duty to die* 
diarge the accused. In the present jcese 
we hold that the accused were rightly dis- 
charged. 

We accordingly dischurge this Bale. 

S. C. M. 

puvT nomiini.. 

[ \rpi\L ritOMTns Jdpioial CoMeissxoRxa 
or OoDO ] 

Lord Sonmib. 

Loan BkANS8BCB«B.| 

Bib Jobn Epob. F«Bi{!*0K-«iaa, 

Mb. Ausea An. Appellant. 

Loans avuBH. v. 

lerfi, MDKBTABAnn nand 
Heard, 1, i, 5, 7 anr., Respondents, 
and 8, May. 

Judgment, 6, «iuly. 

ruidaoashin ludy^ dted ty, law- gewmieg ei, 
fertmtnt of— Want of ivdoponfknt^adneo, if 
iUdf fatal— IntMigont oxoeution, onus to protA— 
Duenpanqf betvem draft and eonveganoe, how 
afoeU the eontidoration of tho qtuH^n—Jfutg Cf 
Cowt to apply lav for pn^ottim of ptnont undor 
dioability ttrietly. 

In the ease of an illiterate purdanashiw 
lady 'disposing of a large proportion ef her 
property icithout professional or indepen- 
dent advice, the authorities show that 
independent legal advice is not in itdelf- 
esseniittl to' its validity. The real point is 
that tbs. disposition made nUUlthe -eM- 
stautialty understood and tnuH realty $d 
the mental act, as its execution is the' 
physical act, o/ ike person who 'makes it. 
If the Iddy really underiftahdi and means 

43 
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to make the transfer, it is not required 
that some ane shotdd have tried to per- 
emde her to the contrary. 

The onus is on the party w}io sets up and 
relies on a deed eieeeuted hy a purdauashin 
lady to satisfy the Court that it had been 
explained to and understood hy her eitite.r 
before execution or after it under oireuni- 
stanceg which establish adoption of it 
with full knoicledge and comprehension. 

Mere execution, though unaccompanied 
by duress, protest or obvious signs of mis- 
understanding or want of comprehension, 
is in itself no real proof of a true under- 
stasiding wnd in the executant. Evi- 
dence to establish such comprehension is 
most obviously found in proof that the deed 
was read over to the settlor and, where 
necessary, explained. The extent and 
character of the explamliun required must 
depend on the circumstances. Length, 
intricacy, the number and compleMii of 
the dispositions or the unfamiliarity of the 
subject-matter are ail reasons for requir- 
ing an increased amoutii and effxieney of 
explanation. Thus a matter not likely to 
attract the attention of the executant in 
itself ought not to be relied on as binding 
utiless her attention has been directly 
draum to it. So if a dfcd, as presented 
for execution, differs substantiaUy, either 
by way of addition or of omission, from 
the scheme and details which the intend- 
ing settlor has previously laid down, the 
diserepaney ought to be clearly pointed 
out and ite nature and effect should be 
fully^ described, unless, which must he 
rare, the difference is so obvious that even 
a person of Use executant's position must 
perceive and appreciate it for herself. If 
tke description and explanation have been 
partial or erroneous, or have not been 
given at all, the . question ufill then arise, 
<u k ^fkes.^k^^K there has been, m in- 
dependent whether, if.preper 


information had been gUfen, it tsouid kave 
affected the mind of the executant in twin* 
pleting the deed. On the other hsmd, {ke 
doctrine cannot be pushed so for as to de- 
mand the impossible. The mere deelara- 
tioH by the executant, subsequently made, 
that she had not understood what she was 
doing ie not in itself condusive. It must 
be a question whether, having regard ^4o 
the proved personality of the settlor, the 
nature of the eettlement, ihe eirottfn- 
stances under which it was executed, 
and the whole history of the parties, k is 
reasonably established that the deed exe- 
cuted was the free and intelligent act of (he 
settlor or not. Fraud, duress and actual 
undue influence are separate matters: 

It is a matter of obligation on the Judi- 
cial Committee to be strict and unwavering 
in defence of those strict rules which have 
been laid down for the protection of the' 
defenceless in India. 

This wsui au appeal (No. 118 of 10'23) 
from a decree, dated the 14th January 
1921, of the Judicial Commissioner <rf. 
Oudli, which reversed a decree, dated the 
rlOth April 1918, of the Subordinate Judge 
of Bara Banki. 

The Appellant, a Mabomedan pUrda- 
nasKih lady, had acquired by gift, white 
still an infant, considenible properd in 
Abmadpur, Basulpur and Chilanki. fit 
addition to the above pn^rty the AppeU 
lant inherited the family dwellingdiotise 
known as the “ mahal," and a paro^ of 
sir land, both in the village' of Ahmadpai\'‘ 
After her marriage in 1898 it apposMd*' 
from tlie evidence that the Af^Uai^’s 
property wm managed by her bosbafid' 
until his. death in Jdarch 1916. On thtf' 
20th October 1914 the Appelant eteenttd^ 
a deed of wahf oi her entire estate vAei*-* 
by she .made a ^t «f all her 
religious ueesTaiid*ii|»poratiBd the Besj^*: 
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dented her hasband’s nephews, as mut~ 

• In Oetqber 1016 the Appellant remarried 
and in May 1016 she instituted this suit 
to have the usakfnama cancelled and to 
obtain possessmn of the property alleg- 
. ii^ ^t the deed had been executed' by 
her without understanding it and by 
niasQir of the undue influence of her hus- 
band uid the Bespondents. 

The Subordinate Judge decreed the suit 
, but that decree was reversed on appeal. 

Mr. Hyam tor the Appellant. 

Jiff. Wallach for the Bespondents. 

The arguments were directed to the 
evidence. 

Their Lobdships’ JmciWENT was deli- 
vered by 

XiOBU .SuMNEs. — The Plaintiff-Appel- 
lant, having sued to recover possession of 
a residence and agricultural laiid at or 
near Ahmadpm', the Subordinate Judge 
of Bara Banki passed a decree in her 
. favour againet two of the Defendants, 
who are now Bespondents to this appeal. 
In the Court of the Judicial Conuniasioner 
of Oudh this decree was set aside and the 
suit was dismissed. The Plaintiff had 
executed a toakfnmia, covering the pro- 
perty and appointing the Bespondents 
nuUtct^ of the ictukf, and accordingly 
the claim ip in substance to set the deed 
aside.. 

.At tl^ time of the execution the Plain- 
tiff vmfl.a.'manied woman, illiterate, child- 
lese. .imd ^nisiHwhm. She and her hus- 
■ Sheikh Kairim-ud-din, were Moham- 
medans, ' Moat of' the property in question 
h^. been givnu to. her upon her marriage 
by;barmateFBal grandfather, but the resi-' 
d^iee,.'laiQiwn «b the mahal, and some air . 
.landHhoth^^ .1^ tUltige irf Ahmadpiir, 

Since her 

h»wiaB*jito;l(ad.i^<li»td t^re ocmtSB^- 


ously, and, although during the earlier 
pert of their married life her husband waa 
generally absent on Government service, 
he had retired, and for some years had re- 
sided entirely at Ahmadpur. He suffered 
from incurable disease, had become nearly 
blind, and was otherwise crippled and in- . 
capable, but his mind waa not in any way 
affected. 

The Defendants, the 'muticallis, who 
were in possession, relied npon the toakf- 
mma as their title. Its gist was to 
divest the Plaintiff of the whole of her 
property, which became vested in them, 
hut it reserved to her a life stipend of 
Bs. 34 per mensem, and another of Bs. 33 
per mensem to her husband, and also 
gave her the right to contimie to reride 
in “ The Mahal” for life, the muUcaltis 
being bound to keep it in repair, as welt 
as to pay the stipends. They were two 
brothers, sons of a sister of the Plaintiff’s 
husband, to whom he was much attached. 
Their I/ordsbiiw do not think it is suATi- 
ciently made out that they or either of 
them bad acted as men of business for 
the Appellant, and they put this point 
aside, but she was on friendly terms with 
theni. It is said that she was at enmity, 
with her own relations, for reasons that 
do not api)eai' to reflect on her. At any 
rate, she virtually lived aj^rt from (imd 
saw little of them^ nor had she, in' fact, 
any support or ad^ce frmn their ride. 

Very shortly after the marriage the 
management of the property waa assumed 
by the Plaintiff’s husband, her father,' 
who bad previously managed it, being, 
now dead, and he continued to manage.it 
as l<mg as he lived. He employed the 
necessary karindaa and others tor the pur- 
. pose, and directed the diiposition of the 
rents and precis. Over and ateve his 
salary be was lumself a iiMn of little or 
no means. His wife never took part in 
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the ihanagement, nor was she shown to 
‘•"have had any business knowledge or ex- 

■ perience. From time to time, under the 
; direction of her husband, she executed 

• mvktama’mas and -other documents for 
estate pui^wses, bnt she relied on him en- 

■'tirbly as to their necessity and purport. 
•Sums for Jier personal and household pur- 
poees were paid to her with fair regularity, 

• and they seem to have been, though 

■ modest, probably sufficient ; but she did 
' not direct the whole even of the household 

expenditure, and her own outlays were on 
various occasions criticised by her hus- 
band and even censured as improvi<lent. 

' There is this to be said for hiin, that the 
estate wae encumbered and, when he. took 
up the management, much embarrassed, 

■ but in time he considerably improved its 
'position. The teakfnama enumerates 

sundry charges outstanding upon it, 
amounting in all to about Rs. 1 '2,800. 
with an annual interest of Rs. 780, for the 
'service and discharge of which the mul~ 
tcallis were to provide, and the total value 

• of the property, when settled by the deed, 
was from Rs. 40,000 to Rs. 50,000, and 

• the income about Rs. 2, .500. 

The Respondents recognised • that the 
burden of proof was ott them [Taeoordeen 
Tetoary v. Syed AU (1)] and they niTord- 
ingly set about to prove her intelligent 
execution of the deed, its contents having 
been read and explained to her both upon 
and after execution! It was not, how- 
ever, contended that she had had any legal 
advice about it or any consultation with 
"faer own relations. She. on the other 
hand, Raised two answers, the first, that 
'she ixeiivted it under actual undue in- 
'.flnenee of* heft hnslutnd, which dominated 
' herchoicb attd .will, ah^ the second, that, 
i!whe4[i she executed it, she bod had no ex- 

(») A. I«, «»•■«. c. -18 B. L. B. 

‘ . W, at w, b, 840 (I 1 S 7 -i). 


planation qf its nature Bkid cimtents, bnt 
throughout believed it to be an inetntment 
- needed for the routine managemeiH of- the 
estate, such as she had o<mstantly execut- 
ed before. A contention, that she had 
never executed it and that the thumb- 
' mark which it bears is not hers, hae not 
been persisted in. 

The probabilities are not unequally 
balanced. Rhe was a conforming and 
sincere Mohammedan, though not shown 
to have been of any exeeptronal |Hety. 
Iter husband was a leper, and, even if he 
lived, as she says she wag sure that he 
would, his management of the estate, at 
any rate, wae nearing its end. The 
estate was no easy matter to deal with, 
and the assurance of an income, similar 
to that which she had hitherto enjoyed, 
and the continued use of her oM home for 
life, might seem to be a desirable arrange- 
ment. She had nothing against the young 
men who were named as muttoallis. They 
were well-known to her. and. as to her 
own people, it is not pretended that she 
felt either duty or inclination towards 
them. gift of her jwojierty to Go<l, 
with a modest provision for herself and 
lier husband dining life, was no bad thing, 
even though she herself was only about 
thirty years of age. 

On the other hand, her husband had 
been manager of his wife’s property so 
long that he might quite probably regard 
it as his own, and certainly he so treated 
it. lie, -at least, could- not have failed to 
foresee his death at no distant date^ as 
actually befell within the year. He had 
no great opinion of his wife’s {Hrudeiice or 
moderation. - and the idea that her pro- 
perty might pass away -from him 'and his 
must iiave been repulsive to liim. Seen- 
rity for his own last days and a ^vision 
ftff'htt widow, c0iq|iMl with -iotte adi^trisi- 
tioti of merit -by the -perfornMMce ot a 
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pious act, most have made the idea of a 

■ wakf attractive to him.’ , Tliough' burden- 
ed with religious obligations, the property 
would, at any rate, be kept in his family^ 

There is a third probability. It is ^at 
the Appellant may have been fully ac- 
' quainted with the scope of the deed, have 
fully concurred in the creation of the waiif 
* for which it provided, and have executed 
' the wakfnatna freely and with under- 
standing., but have changed her mind, for, 

- after a few months of widowhood and pil- 
grimage, she married again. 

After the fullest examination of the 
' evidence, voluminous even for a case of 
this kind, their Lordships arc of opinion 
-that the toakfnama was not executed 
under actual undue influence of the hus- 
band, and that, both before its execution 
and also shortly after its execution, when 
it came to l)e registered, its contents were 
read over to the Ajpellant and were to 
some extent explained to her. In -what 
terms that explanation was given the evi- 
. dence does not show, and its sufficiency 

■ becomes the real issue on this a])peal. 

As for the case of actual undue influ- 

- ence, the husband was not present when 
i the deed was registered, and there is no- 
thing but mere suggestion, derived fmn 
the character of the transaction and hie 

- marital relation to her, to show' that, when 
it was executed, his- will operated -on 
hers at all. In her evidence she declared 
with spirit that, had ehe known what the 
real import of the deed was, ehe would 

' have refused entreaties and defied threats, 
and would never have given the smallest 
■portion of her pix^rty to him or bis rela- 

■ tums. There is-a ring of truth aliont this, 
which must pre'vail over ■ the ingenious 

‘ Buggestion that, in the circumstances of 
ease,- «he must be deemed, aill un- 
to hetuelf, to have been chroni- 
' ’’cally under the hypnotic suggestion or 


control of her busbaaid, while believing 
’ -and even glorying in her fancied indepen- 
dence. 

Again, their Lordships ate not prepar- 
ed to reject the evidence that the took/- 
nama was explained to the lady before it 
Was executed. It was open to - much 
criticism, and the learned Snbmdinate 
<Tudge refused to believe it, but the evi- 
dence had been recorded by his predeeee- 
sor and he had not seen the witnesses. 
Their Lordships agree with the learned 
Judge.s of the Judicial Commisnoner’e 
Court that there is no sufficient ground 
for its rejection. Taking it, however, as 
it stands, the question remains whether 
it goes far enough to satisfy the bnrthen 
of proof whioJi rests on the Bespemdents. 

The deed was registered on the 3rd 
November 1914. A month or six weeks 
previously the Appellant’s husband, 
Karim-nd-din, being then unable to write 
or read, sent for his nephew, a young man 
named Jamal-ud-din, and dictated to 
him a tcakfmma wonl by w’ord. This 
took five or six hours. The Appellant 
was not present, . and Earim-ud-din sent 
the young man into the house to ask her 
what salaries she wished to have inserted 
in the deed. To this she replied by ask- 
ing w’hether Karim-ud-din was getting 
him to write the draft. All this, which 
is deposed to by Jamal-ud-din, a witness 
called by the Respondents, seems to point 
to some previous communication on the 
subject between the husband and the 
w'ife, but what it was is not known. 

Luring the previous three years the 
.Plaintiff .had spoken on several occasions 
of creating some teak/, but full details of 
her schen^e were never given, and once at 
least , she was dissuaded from doing any- 
thing at all. . Such details as , aie given 
slum .that her ideas :thn) diftend snb^n- 
Hially from the stffieme of the 'wakfmma 
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which was ultimately executed. When 
Jamal*ud-din told W that a draft was 
being prepared she proceeded to say (7) 
that the salaries for herself and her hue- 
band were to be within Bs. 100 per men- 
sem; (tt) that certain other things were 
to be provided for in the deed, namely, 
that the rajabi and matilnd, which she 
had celebrated, were to continue to be 
celebrated as before, that at Moharram 
. majtis and sabiU were to be continued, 
that other ritual acts should also be per- 
formed, and that a musjid at Ahmedabad, 
which her mother’s father had built and 
she herself had always caused to be clean- 
• ed and repaired, should be cleaned and re- 
paired as before; (777) that a- plot of land, 
which she had given to a certain Kabir- 
iid-din for a house should not be included 
in the walcfnama at all. All this Jamal- 
ud-din says that he reported to Karim-ud- 
din, who agreed to the provisions requir- 
ed. He was then sent back to the Appel- 
lant to ask whether some provision should 
be made for payment to the mvttcalli, 
to which she replied that one-third of the 
Bs. 100 provided for her husband and her- 
self should be paid to him as his pension. 
Jamal-ud-din then completed his task 
and, as far as he remembers^ the draft 
then provided for all the matters which 
the Appellant had required. He traced 
it in her custody, and to her question re- 
plied that all her requirements had been 
provided for. He did not see the Plain- 
tiff again till after the registration of the . 
toakfnama, nor did he see the draft agaiti 
either. In .fact, it was never put in evi- 
dence, nor did any witness prove that the 
draft, as it left the hand of Jamal-ud-diA, 
was.. :ever . compared with the fair copy 
which the Plaintiff ultimately ^.executed. . 
The evidence is merely, that .one, Mustafa 
.HnsaiD, a b7dtheaii|||ri^w ot the Defend- 
ants, engaged a pel^n named -Waair-ud- 
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din jo make a fair copy of this draft, 
because he conld^write a good hand, and, 
on getting the draft from the Plaintiff, 
read it over and he says, apparently frmn 
memory two years afterwards, that this 
draft and the draft tiUimately executed 
were the same, except for the mention of 
a debt to Wazir-ud-din of Bs. 400 for pro- 
curing the necessary stamped paper, a 
maMer only arranged after Jamal-nd-din’e 
draft was prepared. 

All this is absolutely denied by the 
Plaintiff, but, ns the whole of her evi- 
dence cannot be true, and as the evidence 
given by Jamal-nd-din and. Mustafa 
Husain is confirmed by other witnes-ses, 
their lordships accept this story gene- 
rally. 

The form of the deed itself thereupon 
becomes of some importance. It is 
lucidly and logically drafted, with much 
more of a lawyer’s phraseology and 
orderly arrangement and much less of a 
layman’s irrelevance and colloquialism, 
than such deeds in India often contain. 
It differs, however, from the account 
given by Jamal-ud-diu in several parti- 
culars, and no one suggests that, between 
the time when he gave her his draft and 
the time when .Wazir-ud-din read over 
his fair copy to her before she executed it, ' 
she was ever told of any departure from 
the. terms, in. which her wishes had ori- 
ginally been expressed. 

The following differences are material. 
C'l. 2 states that the .Plaintiff appoints . 
the first Defendant, " whom I have 
brought up and treated as my. son,” to. 
the office of .muttoalli, and . continues 
“ from to-day I have pot Midditar Ahmad 
and Iftikhsr Ahmad in possession of ^e. 
said property as As a . 

matter of fact, .this admittedly was/sn, 
after-thought, ^ukhtar, .Ahm^^ thefi]9jiv. 
Defendant, on het^ng . cff. . the . Wk/.. 
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(though not from the Plaintiff) said that, 
sis he was busy, he wished his younger 
brother Iftikhar to be joined , as a mut* 
teaUi. Accordingly this was done, and. 
as, by a subsequent clause, No. 12, each 
mutwaUi was to have Bs. 83 per mensem, 
the sum of Bs. 100, which the Plaintiif 
had fixed to cover the stipends of herself, 
her husband, aiid the one mutwalli, whom 
alone she had in view, now became an 
aggregate ot monthly stipends of Bs. 133. 

CJ. 20 specified liow " the muticaUi *’ 
was to expend the surplus income, after 
payment of Government revenue, the ex- 
penses mentioned, and all other necessary 
expenses as to the management. He was 
to do so “after taking into consideration 
the then existing circumstances of the 
WifJcf property and as to what suiU ie' 
reasonable to spend, when and on one or 
more of the following purposes ’’ — ^twelve 
in number. These pui'poses, except “ re> 
pairs of the mosque in Ahmadpur,'* ore 
expressed in general tenus. The last 
sweeps in “ other expenses on pious ob- 
jects, which may come up.” Subsequent 
provisions give further powers “ beside 
these expenses .... to spend money or 
[Query “ on ”] anything without the 
permission of the authority for tlie time 
toing having power to interfere with the 
affairs of the toakf,” and “ if any of the 
objects mentioned in cl. 20 is void in law 
the miilicalli shall spend the money on 
any other legal object ’’ (cll 21). Among 
the twelve objects particularly named 
there occur quite generally some of the 
pious purposes named by the Appellant 
to 3'amal-ud^£n, though one is omitted. 
In no ense is there naetotion of the. conti- 
nuance of those ceremonies, which the 
'A|»peliant herself had performed; The. 
objects supitorfed by the mutiealti under 
thesie denominations might in his discre- 
tioh bo wholly divorced from those which 


the Plaintiff had preecribed, and might .be 
entirely itnconnected vvith her or her place 
of residence in Ahmadpur. The question' 
at once arises, "Was the Appellant ever 
really made aware of these discrepancies, 
and did she assent to them? “ 

As a formally valid instrument the 
trak/nama itself is not impugned, and 
their Lordships therefore do not cntiosso 
it. The real question is, whether the Ap- 
pellant was so made cognisant of its con- 
tents and purport that it can be said, that 
the Bespondents have discharged the onus 
of showing that she understood it so as to 
make it her deed. 

The law of India contains well-known 
2irinclples for the protection of persons, 
who transfer their property to theii* own 
disadvantage, when they have not the 
usual means of fully underatanding the 
nature and effect of what they are doing. 
In this it has only given the special deve- 
lopment, which Indian social usages make 
necessaiy, to the general rules of English 
law, which protect persons, whose dis-- 
abilities make them dependent upon or 
subject them to the influence of othem, 
oven though nothing in the nature of de- 
, ception or coercion may have ocenned. 
This is part of the law relating to personal 
capacity to make binding transfers or 
settlemMits of property of any kind. 
That the instrument here is a toakfnawM 
is a mere accident, and the general 
w'ell-settled law of icakf ie not in question. 
The case of an illiterate pmdamshtn lady, 
denuding herself of a large proportion of 
her property without nrofessional or in- 
dependent advice, is. one ou which there 
is much authority. ■ In^pendent legal 
advice is not in itself essential fEoh' 
Buluh Singh v. Bam Gopal (211. 
After all, advice, if given, might hare 

(D L.'B.4i s.o. T. ib R. ae AM. 

81 1 IS 0. W. N. 789 (19132. 
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been bad advice, or the settlor might have 
insisted on disregarding it. The real 
point is, that the disposition made must 
be substantially understood and must, 
really be the mental act, ae its execution 
is the physical act, of the person who 
makes it llVazed Khan v. Eveaz AH Khan 
(8) and Sunilabala Debi v. Dhara Sundari 
Debi (4)]. The Apiiellant clearly had' 
no such advice, nor is it contended that 
she had. If, however, the settlor’s free- 
dom and comprehension can be otherwise 
established, or if, as is the Hespmidents’ 
case here, the scheme and substance of 
the deed were themselves originally and 
clearly conceived and desired by the 
settlor, and were then substantially ein- 
b^ied in the deed, there would be nothing 
further to be gained by independent ad- 
vice. If the settlor really understands 
and means to make the transfer, it is not. 
required that some one should have tried 
to persuade her to the contrary. Again, 
the questiou arises bow the state of the 
settlorls mind is to be proved. That the 
parties to prove it are the parties who set 
up and rely on the deed is clear. They 
must satisfy the Court that the deed has 
been explained to and understood by the 
party thus under disability^ either before 
execution, or after it under circumstances 
which establish adoption of it with full 
knowledge and comprehension [SttdishU 
lal V. Shebarat (5), Sham Koer v. _Dah 
Koer (6) and Sajjad ffutain v. Wozir AH 
Khan (7)]. Further, the whole doctrine 

<3) L. R. IS I. A. 144, 148: •. ci I. L. B. 18 
Oal. 048 (1881). 

( 4 ) .U B. 46 L A. 878 ; c. I. L. B. 47 Q»)'. 
t7»i p. W.^f. 387 (IWS). 

(8) Ii. B. 8 J. A, 88, 43i ft c. 1. 1,.' B. 7 CsL 
tlSasftl).' ' . 

'61 L. B. « L ‘a. Ml r •. iv.L L, B. 80 O*!. 

.. , 684 ia. 0 ..«.|l.j 6 rilfl 0 n. . 
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involves the view that mere execution by 
such a person, ■ although unaccompanied, 
by duress, protest .or obvious aigng of mia- 
underatanding or want of comprehension, 
i» ia itself .no real proof of a true under- 
standing .mind in -the . executant. Evi- 
dence to establish- such comprehension is> 
most obviously found in proof that the- 
(leed was read over to the settlor and,’ 
where neces^ry, explained. If it is in a. 
language which she does not undeistand,. 
it must, of course, be, translated, and it is" 
to be remembered that the clearness of. 
the moaning of the deed will suffer in (be 
process. The extent and character of the 
explanation required must depend on the 
circumstances. Length, intricacy, tlie, 
number and complexity of the disposi- 
tions, or the itnfamiliarity of the subject- 
matter. are nil reasons for requiring an. 
increased amount and efficiency of explan- 
ation. I bus a matter not likely to attract- 
the attentSou of the executant in itself 
ought not to be relied on as binding, 
unless her attention has been directly 
drawn to it f&’ham Koer v. Dah Koer (6>]. 
So if the deed, os presented for execution, 
diffws substantially, either by way of 
addition or of omission, from the schema 
and details which the intending settlor 
has previously laid down, the discrepancy' 
ought to be clearly pointed out and its' 
nature and effect should bo fully describ- 
ed, unless, which must be rare, the differ- 
ence is so obvious that even a person, in 
the settlor’s position must perceive and. 
appreciate it for herself. If the deecnp- 
lion and explanation , have been partial pc 
erron^us. o^. ^ve not been given at all, 
the. quesh<m will (Imii arise, as it anaes- 
where, there hai%been no independent 
advice, whether,. if pr^r information, had 
been given, it wqidd . . have affected ! tbaj 

• .1 ■ . . - J)- W.'IvAi #. d. I.'hid* 

80 Ort. 0. W,I7. 687 (19181.' • 
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tminfl of the executant in completing the 
deed. On the other hand, the doctrine 
cannot be pushed so far as to demand the 
impossible. The mere declaration by the 
settlor, subsequently made, that she had 
not understood what she was doing ob- 
viously is not in itself conclusive. It must 
be a question whether, having regard tn 
the proved personality of the settlor, the 
nature of the settlement, the circum- 
stances under which it was executed, and 
the whole liistory of the parties, it is 
reasonably established that the deed exe- 
cuted was the free and intelligent act of 
the settlor or not. If the answer is in 
the affirmative, those relying on the deed 
have discharged the onus which rests 
upon them. Of course fraud, duress and 
actual undue influence are separate 
matters. 

In the present case it is quite clear that 
certain matters were not brought to the 
Appellant’s notice before the deed was 
executed, or at all. Not only w’as a 
second mutwalU with an additional salary 
introduced into the draft which was exe- 
cuted, but it made no provision for the 
settlor’s desires as to the maintenance 
and repair of the mosque in Ahmadpur 
and as to the varioue religious ceremonies 
mentioned by her to Jamal-ud-din, beyond 
including tiiem among the objects on 
which the muhoaUis might expend the 
lodkf funds, if and so far as they thought 
proper. As the deed stands, the mut- 
wcMis could decline td continue any of 
the special {uous obeervances which the 
Appellant dekired to continue, and could 
leave her to maintain them herself out of 
her diminished income and to die in the 
^owledge that, at her death, these ob- 
jects would have no one left to care for 
them. 

Their Lordships cannot regard these 
matters as inngnificant or such as the 


Plaintiff could reasonably be supposed not 
to insist upon. She waa a woman of pro- 
perty, who had lived all her married life 
in her own family-house, hard by, as it 
would seem, to the mosque erected by her 
relatione. Hers had been a lonely and 
restricted existence. Karim-ud-din, as a 
husband, was in many respects a very dis- 
appointing person. His own means were 
small, and for many years his official 
duties caused him to reside at a distance. 
She was herself piously disposed, and it 
was eminently natural in such a woman 
under ench circumstances that she should 
attach importance to the instructions, 
which she gave to her husband through 
.7amal-ud-din. Her piety may well have 
manifested itself primarily in her care for 
the mosque, w'bich her family had found- 
ed, and fur the celebration of the obser- 
vances to which she hereclf had diligently 
attended. If she had really appreciated 
that in none of these cases was that per- 
petual continuance assured, which was 
evidently dear to her mind, their Lord- 
ships are far from being satisfied that she 
would have patiently submitted to her dis- 
appointment and have accepted intelli- 
gently and without a word the surrender 
of her own preferences to the discretion of 
the viutwallis. The only prudent and 
probable conclusion is that, as the words 
were read over to her, she failed, very 
naturally, to observe the change. She 
would hear mention of the mosque and of 
nearly all the ceremonies by name, and 
would easily miss the difference between 
the inclusion of these objects in the powers 
of the miitwallis and the prescription of 
these objects as obligatory charities to be 
maintained by the naUwallis in any event. 
They are confirmed in this view by- ob- 
serving that, until a late stage in the 
argument before the Board, this precise 
discrepancy betweep t*'-' first draft of the 

44 
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voakfnama and its nltimate form had not 
attracted the attention of anybody, either 
in the Courts below or on this appeal. No 
doubt, where so many other points were 
in contest, this one might well pass un- 
observed, but this circumstance only 
makes it the more likely that the Appel- 
lant could not herself detect what has, in 
fact, eluded the vigilance of counsel and 
judges durinff two protracted hearings. 
It is not proved when or by whom the 
original draft was remodelled. There is 
no evidence that Wazir-ud-din so much as 
knew that the Appellant had given any 
particular instructions before the scheme 
was put into writing, and he could not 
draw the Appellant’s special attention to 
something that he never knew. Upon 
the story told by the Respondents* wit- 
nesses there never was any chance that 
those, who explained the deed, should 
point out these matters, and it is certainly 
not enough to say that, if the Appellaiil 
cared about them, she should herself have 
asked about them, especially as the form 
of the deed was such as might well have 
misled her into taking it for a provision 
of all that she desired. From this point 
of view the Appellant’s’ sul^quent action 
does not assist the Respondents. Regis- 
tration and mutation wpre promptly asked 
for by those interestecf in supporting the 
deed, and the Plaintiff herself attended 
the proceedings without protest. These 
circumstances are in themselves very 
favourable to the Respondents’ case, but 
the registering officer, who says that he 
read and explained the deed to her, know 
as little of the above-mentioned discre- 
pancies as did Wazir-ud-din, and the Ap- 
pellant’s answers are quite consistent 
tfith her being in ignorance of a change, 
of which no ,one had informed her. As 
the Respondents have fo bear the onus of 
bringing hqme to her mind the actual im- 


port of the deed, they cannot rely cat the 
fact that the Appellant’s own evidence is 
untrustworthy, for it is by the evidence of 
their own witnesses alone that this defect 
is established, and by that evidence they 
must stand. The conclusion that they 
have failed to discharge the burlhen of 
proof is one arrived at not out of any con- 
sideration for this lady in particular, but 
in deifence of those strict rules which have 
been laid down for the protection of the 
defenceless in India, and it is a matter of 
obligation upon their Lordships to be 
strict and unwavering about it. They will 
accordingly humbly advise His Majesty 
that the appeal should be allowed, and 
that the decree passed by the learned Sub- 
ordinate Judge should be restored with 
costs here and in both Courts below. 

Solicitors: Messrs. Barrow, Rogers <£ 
Nevilt for the Appellant. 

Solicitors : Messrs. T, L. WUson A Co. 
for the Respondents. 

G. D. M. 

CIVIL APPELLATE JUBlSOlCTlONo 
ArrxAL ntoM Obiqinal Civil JuBisnionoii 
No. 90 or 1925. 

^ Jnamindba Bala Debi, 
Sandkbson, 0. J. Appellant, 

Rankin, J. v. 

1925, ^Tbb Offioial Assignbe 
1/, 16, December or Ualodtta and ors.. 

Respondents. 

Prmdenty Towns Inmlvmqf Aa (III of.t909), 
sees. 7, S7, 9$—Evidenes of insolosnt taJm wndmr 
see. S7, admissHbUUy of, against •o<A«rr— Beuami 
transaction- Onus—J*raetiee under sfc. 89. 

The evidence taken in the public exOr 
mination of an insolvent cannot be used 
as against a third party to prove or- diS’ 
prove a title. 

MADHOBAM RAOHtniXJIiL V. OmOIAL 
Assioneb (1) considered. ' 

(i) *7 a w. n. «ii nm). • - 
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In be Bbunneb (2) referred to. 

Proper we of potoers under gee. 7 of the 
Presidency Towns Insolvency Act and 
of statements of persons examined under 
see. 36, els. (4) and (5), indicated by 
Bankin, J. 


This was ,an appeal against the order 
passed by Pearson, J., in Insolvency Case 
No. 29 of 1922, Be : Nishi Kanto Cbatter- 
jee, declaring certain property ae belong- 
ing to the estate of the said insolvent and. 
ordering the Appellant, wife of the insol- 
vent, to deliver up the possession of the 
property to the Official Assignee. 

One of the creditors of the insolvent ob- 
tained a commission to examine the Ap- 
pellant (who claimed the property as her 
own) as a witness under sec. 36 of the 
Frasidency Towns Insolvency Act and the 
wife of the insolvent deposed. The mate- 
rial portions of her depositions arc as 
follows : — 


6 Q. —On what pay 1 
A. — At Ba. 350 per month 

6 Q. — What post} 

A. ^1 can t say that. At that time wo 
were young in age.- 

7 Q . — What was your ago at that time? 
A. About thirteen or fourteen years. 

® Q-~You mean at the time of his death ? 
A.— Wot that, at the time of my father’s 
death I wag 16 or 17 years old. 

already said that your 
father died when you ww 16 and you have 
also said that your father retired 10 years 
prior to hie death. Do you appreciate that 
be must have according to tiiat retired from 
service when you were 6 years old ? 

, . A.— 1 can’t say that definitely, whatever 
1 have said was by andad. 

fmlu I take it that the fact of your 

ffi^awing a pay of Bs 360 a month is 
^ a statement by andaj on information 
received bjr you 1 

regards the statement I have 
’Wth regard tp the salary of my father 

W W Q. B. D. 678 (1687). 


I am positive but as regards my age 1 am 
not definite. 

17 Q.---Did you ever see your father draw 
Rs- 360 1 

Yes, 1 have, seen my father bring- 
in|^ in Rb. 360 as his salary. 

9' in what month or year t 

A,— I can’t give the year or month but 
1 saw my father making over his salary to 
my mother after the same has been counted 
and these things happened whUe we were 
present. 

30 Q.— Have you ever heard of your father 
making any testamentary disposition? 

A.— No. His sons would be able to 
answer that. 


31 Q. Did your father leave jou any- 
tning^ by testamentary disposition '? 

. . A.~Not by any Will but at tlie time of 
tas death we were present and be gave 
M,600 to us three sisters at the rate of 7,600 
to each of us. 

32 Q Have you any books of account of 
your own? 


A.--NO, not with me, I do not keep any 
books of my own. All my accounts are kept 
by my son-in-law. 


38 (J. — What is bis name ? 

A- Kiranlal Gangopadhaya. 

34 Q.— Has Kiran in bis possession your 
books of account of the period at or about 
♦■he tune of your father’s death? 

A.— No. The account in respect of 
household expenses is with Kiran. 

36 Q. Where are the accounts of the 
period ai or about the time of your father’s 
death ? (objected to). 

A.--No accounts were kept. All that 1 
can say is that the money which was given 
by my father was deposited at the Nagpur 
Bank thi-ough my eldest brother. 

36 Q.— Has your elder brother any books 
of account of that period ? 

A.— My brother is dead 

37 Q.— Have you tried to find out if your 
elder brother kept any books of account for 
that period? 

^ A.— I had Qo occasion to make on en- 
quiry regarding that matter. 

48 Q.— At or about the time of the pur- 
c^e did you take any .sum from your bro- 
th.er aia loan? 
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fur Die money was the sum actually paid by 


A. -J borrowed Ks. 0,000 at the time 
when 1 bought the house. 

43 Q.— Did you execute any document, pro- 
missory note or receipt in favour of your 
brother ? 

A— No, my brother hod advanced the 
money trusbin^r my words. 

4'i Q.— Did you agree to pay interest on this 
money I 

A.— 1 told my brother at that time that 1 
would not be able to pay any interest. The 
wife of inv brother was not agreeable to such 
an arrangernent- 1 suggested that 1 would 
deposit with my brother whatever ornaments 
I have by way of security for the loan but 
my brother would not agree to that and said 
that he would nob be so mean as to realise 
interest from liis own sister on pledge of 
ornamenlB. 

45 Q.— Is ?there anything in writing any- 
where. to show that your brother advanced 
you any money? 

A.-~No. 

49 Q. — How many years from now your 
brother died ? 

A.— About 8 years ago. 

50 Q. — Jb your brother’s wife still living? 

A. -Yes. 

51 Q.— You have already told us that she 
knew about this loan ? 

A. — Yes. 

52 Q. --Has she up to now in writing made 
any demand for the j'eturn of this sum? 

A— No. 

53 Q.— 'Besides your brother and sister^ 
in-law does anybody know about Uiis loan 
(objected to) ? 

A.— No. 

55 Q — Was he at that time involved m 
debts ? 

A.— He ha.s had debts but I do not know 
the volume of such debt. 

GO tj.— Was the Rs- 6,000 paid to you on 
the same occasion and on the. same date ? 

A.— Yes, that is so. Ho paid me Ks 
15,500 on the same date. 

6l Q. — Was that the same date on whi/h 
you asked for the money? 

A.~-I had asked for that amount when 
the iiegc^tiations for *thc purchase were 
going on and that was a few days before the 

ijZ - Ifow hianj days after your asking 


your or'^ther? 

A. — cannot say that for certain. But 
it was w-heii negotiations were going on for 
the purchaae. 

63 Q.^Have you no idea, whether it was 
the next day or a month after? 

A. — have no recollection. 

67 Q. — You have sworn that you have ac- 
cumulated Ks. 5,000 from monies given by 
your liusband for household expenses? 

A. — Yes, 

68 Q.— Have you got any books of account 
•or document from which you can show you 
saved a single pice? 

A.— No. I have never kept any books 
of account. 

69 Q.— How many years' savingB this Ks. 
5,000 represent? 

A — 1 do nut remember that. When- 
ever I got any sum 1 kept that apart. 

70 Q.— At what rate per month used yolir 
husband to pay for household expenses ? 

A.— There was no fixity about it. 
J would get money whenever I required. 

71 Q.— Can you tell me what your savings 
were during any specific year when your 
husband used to contribute towards family 
expenses ? (objected to). 

A. — 1 have nothing in writing. When- 
ever 1 received any sum I would take a larger 
amount than would be actually necessary 
and after meeting the necessary expenses 
of the household 1 would save and keep apart 
the .vest. 

72 Q.-'That does not answer my question. 
Question repeated, (objected to). 

A. —No. I have no idea. 

82 Q.— How much? 

A.— Kb. 1,500. 

83 Q —When ? 

A.— At about the time of the purchase 
of the house. 

84 Q.— Was anybody present when your 
mother made this present ? 

A.-No: 

85 Q. How long from now did your mother 
die? 

A. -3 years. 

86 Q —How long before the date of actual 
purchase did your mother make over 
money to you? 
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A.— Z do not remember that. It was 
Ionic before the actual purchase that I told 
my mother and also my brother that they 
have to advance money to me in connection 
with the purchase of my house. 

93 Q.— Do 1 understand you to tay that 
you do not reinembef now as to whether you 
got the Rs. 1,500 from your mother before the 
date of the conveyance or after such date t 

(Question objected to). 

A. — have no clear recollection. 

99 Q -—Where did she g«t that money 1 

A. — Is it possible that my mother had 
no money of h(;r own. A woman would 
always keep something by for her rainy 
days. 

100 Q. — 1 take it ehe had no iTemindaries- 

A.— That is so, but she saved from con- 
tributions made by my father. 

101 Q. — Was that money invested in your 
brother’s bank at Nagpur? (objected to)- 

A.-- No. But I know this much that 
before the death of my father he had made 
such an arrangement that my mother would 
get a montlily allowance of Rs. 15. I do 
not know whether she had saved cut of her 
monthly allnwance. As a fact my mother had 
money. 

102 Q. —Was this arrangement you speak of 
in writing? 

A.— -I can't say. 

100 Q.— Was the conveyance or its draft 
over explained to you? 

A — I don't remember. 

107 Q. — Before the conveyance, was there 
any agreement to sell or a Ba^'ona? 

A.— Yes. 

108 Q— Was that in writing? 

A. — 1 paid the money and a Bayona was 
made. 

109 Q.— How much did you pay? 

A. — can't say. I think there is some- 
thing in writing with them. 

112 Q.— Was this docuiue.at explained to 
you ? (objected to). 

A.— 1 wag never omuoug at any moment 
to know the contents of the document and 
1 don’t know what it contained. 

119 Q — Do you up ic lids dale know that 
>^ur attorney is the same as your husband’s 
attorney ? 

A— 1 do not know. 


122 Q.— Have you yourself given any ins* 
tructioiis to your attorney? 

A.— It is I who have been conducting 
this case but I do not know who is my 
attorney. 

128 Q.— Who gave instructiong for that 
affidavit ? 

A.— I do not know. 1 did what I was 
asked to do. 

133 Q.— Who got the benefit of the money ? 

A — ^My husband. 

140 Q.— What was the rate of interest? 

A.— Can’t say. 

141 Q — What was the date of the second 
mortgage, how many years after the date of 
the purchase? 

A. — I do not remember at the distance 
of tunc- 

148 Q —What was the rate of interest? 

A. —I do not know. 

119 Q.— Who was the attorney? 

A.— -I don't know. 

150 Q —Who took the money ? 

A.— I myself. 

151 Q —Who took the money of the 2nd 
mortgage ? 

A — 1 received the sum for my husband 
and 1 made it over to iny husband. 

153 Q. — Do you say that you made ever the 
Rs. 35,000 to your son-in-law for carrying on 
your business? 

A. — ^Not the whole of the amount* A 
part of the amount was applied to the busi- 
ness and the rest was kept with me in order 
to meet demands from time to time in con- 
nection with the business. 1 have made a 
mistaiie which I want to correct. The third 
mortgage was effected for the purpose of 
paying off the previous mortgage debt of Rs* 
13,000 as the mortgagee had been pressing for 
his moneys, to apply a portion to the businesfi 
and to keep a certain amount in my own 
hands. 

159 Q. -Do you know what books of account 
are kept for your business ? 

A.— 1 don’t know. 1 never enquired. 

163 Q.— Is it business as a broker in jute, 
dealer in jute or what? 

A — 1 don't konw how the businesfl is 
being carried on. 1 supply funds. They 
buy jutes. 

After the public axaniinatiou of the in- 
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solvent, the application under sec. 36 of Ghose) on behalf of the Bespondent 


the Act came befoz'c Pearson, J. Against 
the said order the wife of the insolvent 
appealed. 

Sir Benode Miller (v.ith Mr. S. R. 
Dass) argued on beiiaif of the Appellant 
that the evidence of the insolvent taken 
in the public examination is not admis- 
sible against the Appellant. Refers to 
sec. 27 of the Presidency Towns Insol- 
vency Act. [Cited Nctr York Life In- 
surance Company v. Phosbe Stella 
Gamble (8), In re Brtinner (2) and Jarwa 
Bat V. Pitambar Nilambar (9)]. 

In Hindu law there is no presumption 
that the transaction which stands in the 
name of the wife is the husband’s tran- 
saction. [Cited Monada Sundari v 
Mahananda Sarnakar (10)1. 

The Official Assignee who represents 
the insolvent cannot he. in a better posi- 
tion then the insolvent himself. [Cited 
In re Mapleback, Ex parte Caldecott (11)1. 

The onus is on the Official Assignee to 
show that the jnoperty really belongs to 
the insolvent. There is no evidence to 
show that the insolvent was in a position 
to buy the property. When complicated 
questions of title are involved the Court 
should not make any order on a summary 
application. [Cited In the master of 
jUmbica Nundan Biswas (12), In re Lucas 
(13) and Baldwin on Bankruptcy, 11th 
Ed., p. 20]. Sec. 36 of Presidency 
Towns Insolvency Act applies only where 
there is a clear admission of the deponent 
that the property belongs to the insol- 
vent. 

Mr, S. N. Banerjee (with Mr, B. C. 

(2) 10 Q, B. 0. 673 (1887;. 

(8) I. L. B. 27 Oal. 503 a(> p. 014 (1890). 

(0) 24 0. L. 3 . 140 at p. 166 (1916). . 

• (10) 2 a. W. N. 367 (1807). 

(11) 4 Ch. UiT. 160 a't p. )56 (1879). 

(12) 1. L. B. 3 Cal. 484 (1678). 

<18), I.L.]k i2.Qj^a914), . 


argued that the insolvency evidence is ad- 
missible inasmuch as notice was given 
stating that it w'ould be used as evidence. 
[Cited Madhoram Raghumull v. The Offi- 
cial .Issignee (1)] . 

The Court can decide the question of 
title under sec. 7 of Presidency Towns In- 
solvency Act. The trial Court Has exer- 
cised its discretion and this Court should 
not interfere. The evidence show's that 
(he Appellant had no money of her own 
and could not possibly buy any property. 

The Judgment of the Coubt was as 
follows : — 

S.\NDKRSON, C. J. — ^This is an appeal by 
Jnanendra Bala Debi against an order 
which was made by my learned brother 
Mr. Justice Pearson on the 17th of June 
1923. 

Tho order was made upon an applica- 
tion made by the Official Assignee of Cal- 
cutta in the insolvency of Nishi Kanto 
Cliatterjee, who is the husband of the Ap- 
ixdlant : and. the notice was to the effect 
that an application would be made by the 
Oflicial Assignee for a declaration that 
the premises. No. 110, Beniatolla Street 
in the town of Calcutta, belong to the 
estate of the insolvent and that Srimali 
Jnanendra Bala Debi be ordered to deli- 
ver up possession of the said premisea to 
the Official Assignee at such time, in such 
manner and on su(di terms as to the Court 
might seem fit and proper. 

The learned Judge allowed the appli- 
cation, and the order was that the pre- 
mises belonged to the estate of the insol- 
vent and directed the Appellant to deliver 
possession (hereof to the Official Assignee. 

The learned Judge appears to have as- 
sume<l that the applicsation was made 
under sec. 36 of the Presidency Towns 
(I) 27 0. W. N. eil at p; 6U (1928). ■ 



351 


!7oc. XXX.] THE OSUOUTTA WEBKLI NOTES. 

JXANEKDRA BAI<A DEBI V, THE OPPIOIAI. ASSIGNEE OP CALCUTTA. 


Insoltenoy Act-: and, the learned Advo- 
cate. who appeared for the Official 
Assignee, informed the Court that both 
the parties tioated the application of the 
hearing as having been made under sec. 
86 of the Presidency Towns Insolvency 
Act. 

In my judgment that was a mistake. 
It may be that the mistake arose by reason 
of the fact that the Appellant was exa- 
mined under sec. 36. The evidence of "the 
Appellant was taken on commission on 
the 4th April, lUth, 17th and 22ad May 
1924 in pursuance of an order made on the 
14th of March 1924, and the application, 
which is the subject of this appeal, was 
not made until May 1925. 

It was, however, contended by the 
learned Advocate on behalf of the Official 
Assignee that the Court had jurisdiction 
to entertain the application and make 
the order under the provisions of sec. 7 of 
the Act, and that therefore the learned 
Judge’s order should not be set aside. 

The learned Judge did not act on the 
Appellant’s evidence only : for he ad- 
mitted as evidence against the Appellant 
the statements which were made by the 
insolvent on his public examination 
although the admission of such evidence 
was objected to by the learned Advocate 
who appeared for the Appellant. 

. The learned Judge in admitUng the 
statements made by the insolvent on his 
public examination relied upon the case 
of Madhoram Raghumtitt y. The Official 
Ataignee (1) and, the passage upon which 
the learned Judge relied is at page 614. 

With great respect to the learned Judge, 
I am of opinion that the decision in that 
case was misunderstood. The facts of 
that case, shortly stated, were that the 
insolvents Surajmull and Mongalchand' 
were adjudicated insolvents on the 16th of 
0) 87 0. W. ,^. 611 (1886), :• • 


March 1921. Thirteen days before the 
adjudication, viz., on the 2nd of March, 
the insolvents had assigned to certain 
creditors, who w'ere called Boghu Nath 
Das Sew Lai, some outstanding debts 
which W'ere alleged to be owing to the in- 
solvent firm. The proprietor of the firm 
of Baghu Nath Das Sew Lai was a man 
called Bam Lai Fachisia. Bam Lul 
Pachisia on the 29th of June 1921 assign- 
ed his right, title and interest under the 
assignment of the 2nd of March to the Ap- 
pellants Madhoram Baghiimull. An ap- 
plication was made by the Official Assignee 
to the learned Judge taking insolvency 
matters on the Original Side, under the 
provisions of sec. 36 of the Presidency 
Towns Insolvency Act to have the two 
assignments of the 2nd of March 1921 and 
the ‘i9th of June 1921 declared void as 
against the Official Assignee : and, the 
learned Judge made the order, declaring 
that the two assignments were void. 

Madhoram Baghumull then appealed to 
the Court of Appeal. There was certain 
evidence before the learned Judge. It 
appeared that among others Baghumull, a 
member of the Appellant firm. Bam Lai 
Pachisia, the proprietor of the firm of 
Baghu Nath Daa Sew Lai, and Mongal- 
cband, one of the insolvents, were exa- 
mined under sec. 36 of the Presidency 
Towns Insolvency Act ; and, the question 
w'as raised whether the statements of the 
insolvent made on euch examination could 
be admitted as evidence against the Appel- 
lants Madhoram Baghumull and against 
Bam IjuI Pachisia. 

In giving the judgment in that case I 
am reported to have said, “ As at present 
advised, however, I am of opinion that 
the deposition of the insolvent whs uot- 
admissible as evidence against the Appeb 
lants or Pachisia, but I do not decide 
t^ point and I leave that question openj ' 
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if it over becomfis jiopefisary to decide it 
on another occaeion.” 

I did not decide it on that occasion, be- 
cause, as I stilted in ibat judgment, T did 
not rely upon the statements of the insol- 
vent in any way. I’bc ease was decided 
upon evidence other than ihc stalements 
of the insolvent, both by Air. Justice 
Biebardson and by me. 

I do not understand bow tlTo above- 
mentioned case can be understood to be 
a decision that the deiiosition of the insol- 
vent in the present case would be admis- 
sible aa evidence against the Appellant. 

The learned Advocate for the Official 
Assignee drew my attention to a passage 
which appeal's at the right-hand side of 
page 614 which begins as follows : — 
“ The learned Counsel said that it was 
desirable that the practice of this Court 
should be laid down clearly.” This relat- 
ed to the question and the sufficiency of 
the notice, which in the cited case was in 
general term, and what followed was 
meant to bo a statement of what notice 
should be given with regard to deposi- 
tions which were intended to be used 
upon an application under sec. 56, and it 
related only to depositions which would bo 
admissible upon such an application. 

It was a statement of tbh practice to be 
observed as regards notice, and in my 
judgment the passage cannot be read as 
a decision that the mere fact of giving 
notice would make admissible that which 
was otherwise inadmissible. 

I adhere to the opinion expressed in the 
above-mentioned case and, in my judg- 
ment, the deposition of the insolvent 
taken on his public examination was not 
admissible against the Appellant upon the 
application which was before the learned 
Judge in the premt cose. « 

Tbe reasons , why the deposition of the 

insolvent i* fldH^hdtainBiBible against the Ap> 


jxillant in such a case are set out in the 
judgment of Air. Justice Cave' in- He ; 
Brunner (2). 

T am, therefore, of opinion that the 
learned Advocate, who appeared for the 
Appellant, was right in bis contention 
that the learned .fudge ought not to have 
admitted the deposition of the insol- 
vent a-K evidence against the A))pellant. 

That, however, does not dispose of this 
appeal. 

The learned Advocate who ap^ieared for 
the Official Assignee read the evidence of 
tlie Appellant herself and invited the 
Court to come to the conclusion upon that 
evidence that the premises in question 
really belonged to the insolvent. 

1 must say that I find it exceedingly 
difficult to accept the evidence of the Ap- 
pellant. It seems to me that it is un- 
reliable. I need not state the reasons for 
that cT>nclusion in detail. But that con- 
clusion is not suHicient to justify the 
Court in acceding to the oonientioit of the 
learned Advocate for the Official As- 
signee. It does not seem to me that be- 
cause the evidence of the Appellant is re- 
jected it must follow that the premises 
belonged to the insolvent. In my judg- 
ment, if we were so to hold, we should 
be speculating as to the real facts, when 
there is no sufficient evidence to justify 
the Court in arriving at that conclusion. 
Although the evidence of the Appellant 
may be full of suspicion, I am of opinion 
that there is not sufficient evidence be- 
fore the Court to justify it in holding that 
the Official Assignee has proved that the 
premises in question belonged to the in- 
solvent. 

The result, therefore, in my judgment, 
is that this appeal must be allowed and 
the order which the learned Judge made 

(S)ieq.B.D. (1687). 
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(m tfie' 17th of June 1925, . must be set 
aside, and the application dismissed. 

The Official Assignee must pay the Ap* 
pellant's costs of the appeal and of the 
proceedinjgB before the learned Judge on 
the Original Side. 

Bankie. J. — agree. 

In this case it appears that the Appel- 
lant was summoned as a witness under 
the private examination section, sec. 36 
of the Presidency Towns Insolvency Act, 
and was questioned before a Commissioner 
as to her insolvent husband, his dealings 
and his property. She appeared before 
the Commissioner as a witness; and 
although she was allowed the assistance of 
a solicitor, the right of a witness to be re- 
examined under sec. 36 is a strictly limit- 
ed right. 

The answers given by her at this private 
examination are evidence against her. 
They are not merely evidence against her 
in any bankruptcy proceedings; they are 
evidence against her in any civil xrroceed- 
ings, whether in insolvency or whether 
in a civil suit on exactly the same prin- 
ciple. [Cf. Exp. Hall, In re Cooper (3), 
of. the decision of Jessel M. B. on p. 583, 
which is not the same as the head-note. 
Cf. also Evidence Act, sec. 18] . 

Thereupon the Official Assignee was 
minded to claim a certain property 
No. 110, Beniatolla Street. That pro- 
perty stands and has since 1914 stood in 
the name of the Appellant. It appears to 
have been purchased in July 1914 for 
Be. 19,000. It appears to have been 
mortgaged in August 1914 for Bs. 11,000, 
in September 1916 for Bs. 13,000, and it 
aeema that in comparatively recent years 
another m<»rtgage of Bs. 35,000 was taken 
and the {uior mortgagees were paid off. 

1 0(dleot that this property is in the pos- 
a ees fam <rf the lady : at all events, it is a 
(B) 19 Oh. Dlv. sso CISTV). 
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property in or upon which the lady and' 
the insolvent have been living; and we 
are told on the part of the Official Assignee 
that the property is worth some . 
Bs. 60,000 and more, so that there is a 
very substantial value in the equity of re- 
demption. When the Official Aesignee 
made up his mind as a result of his in- 
vestigation to move the Court to declare 
that the lady was a mere benamdar for the 
insolvent and had so been for something 
like ten years he had to choose what- 
courae he would take. The ordinary- 
course, having regard to the subject- 
matter and the length of time over which 
the investigation might liave to be - 
carried, would have' been to comuience a 
suit against the lady for a deelaration that 
she was a benamdar for the insolvent. 
But under sec. 7 of the Presidency Towns 
Insolvency Act this Court in its insol- 
vency jmrisdiction has jinrisdiction to de- 
termine such a point as that; just in the 
same way as where a person who carries 
on a retail business, becomes an insolvent 
in this Court, the Court would have juris- 
diction by motion in insolvency to collect 
debts due to the business by third parties 
in Tipperah or somewhere else. As a 
rule, however, that class of proceeding 
against a mere third {lerson as against 
whom the Official Assignee claims no 
higher title than the insolvent’s is not 
brought in the Insolvency Jurisdiction and 
in any ordinary case any such motion 
brought in that jurisdiction unfairly and 
unreasonably, would be refused as the 
learned Judge is in no way obliged in the 
Insolvency Jurisdiction to try such a ques-. 
tion. I would guard myself from being 
supposed to lay down that the only proper 
subjects for such a motion are cases 
within sec. 65 or 56 df the Presi- 
dency Towns ’ Insolvency Act. There 
are many . other cases. There may 

45 
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be caaes, for example, where a pro- 
perty is claimed as having been taken by 
the Opposite Party from the insolvent after 
an available act of bankruptcy and it can 
be euccessfully claimed if the Opposite 
Party cannot bring himself witW the 
protective sections. There may be cases 
where a transfer can be set aside if it is 
after an adjudication order. There are 
cases which come under sec. 63 of the 
Transfer of Property Act, where the 
right asserted by the Assignee is a right 
which belongs to creditors as ench. It is 
important that it should be understood, 
first, that the mle that the Official Assignee 
should have recourse to this jurisdiction 
only when he has a higher title than the 
insolvent’s, is not a mle of law in the 
sense that the Insolvency Court has not 
the jurisdiction to entertain such a case 
and, secondly, that it is not restricted only 
to secs. 65 and 66. But the rule is well- 
established if it is not rigid and it is neces- 
sary in fairness to third parties who can- 
not help their creditors debtors or cestuis 
qui trustent going insolvent, who may live 
far from Calcutta, and whose right may 
be difficult to ascertain apart from a regu- 
lar suit. It is necessaiy also in the inter- 
ests of this Court which cannot undertake 
in its insolvency jurisdiction to collect 
debts all over India or to decide on motion 
all classes of disputes merely because an in- 
imlvent or his estate is a party. fCf. Be 
Pollard (4) and Re Yates (6)') . It may be 
noted that sec. 26 of the Indian Insolvent 
Act, 1848 (11 and 12 Vic. , Cap. 21) is part 
of an entirely different scheme and corres- 
ponds neither to sec. 7 nor to any part of 
sec. 3(6 of the Act of 1909. fCf. the ob- 
servations of Peacock, C. J., in Barlow v. 
Cochrane (6) and such a case as In re 

fSKiMEk IMr. 877 (1878), 

' Otfll Oh. Dir. 148 U878). 

taD E B. Ii. B. (0. 0.) 66 (t864)b 


Khettsey Das (7)]. The scheme of 1848. 
relates to a very different type of Court. 

In the present case I do not collect that 
the Appellant took such objection on these 
lines, to the proceedings being ' in the 
Insolvency Jurisdiction as to make it just 
to decide this case upon the mere question 
of propriety of fomm. I rather gather that 
at the hearing both parties were under a 
mistaken notion that the proceedings were 
in some way or other under sec. 36. But 
whether in this case the Official Assignee 
would not have been more successful, had 
he proceeded by a regular suit, is a matter 
as to which one may have one’s own 
opinion. 

The matter of the ownerslup of this im- 
portant property, apart from inadmissible 
evidence wliich has been allowed in the 
case, has to be decided upon an affidavit 
by the Official Assignee w'hich sets out no- 
thing except pieces from the Appellant’s 
deposition, an affidavit by the lady, one or 
two documents such as the mortgages, 
and that is all. When one comes to look 
at the deposition of the lady one finds that 
her story is not such that any Court would 
be justified in acting upon it, if she were 
a Plaintiff suing anybody else. Her posi- 
tive account of how she came to acquire 
this property is not only confused, (as to 
which one may be allowed to say that it 
is perhaps small blame to her) but it is 
highly unconvincing and full of suspicion. 
Nevertheless one has to ask oneself whe- 
ther there are any such admissions of fact 
as to entitle the Court to come to the con- 
clusion that it is proved that the property 
was the insolvent’s. We are dealing with 
a transaction of 1914 and so far as we 
know the insolvent did not get into the 
Insolvency Court till 1922 — a very kmg 
time afterwards. There is no presump- 
tion that he was in difficulties and tbars 
(7> 8 B. L. B. A]ip. U (1868). 
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is no presnmption that he had money 
wherewith to bay the house. Cases of 
henami have been often dealt with by the 
Court. There is no presumption that what 
stands in the name of the wife belongs to 
the husband. In India if it is shown that 
the money to purchase the estate was the 
husband’s money in origin, then in contra* 
distinction from the law of England the 
fact of the wife’s relationship does not 
raise any presumption of advancement; 
but until it is shown that the husband’s 
money was the origin of the purchase, that 
line of argument does not commence at 
all. In the absence of direct evidence 
that the origin of the property, the pur- 
chase-money, was from the husband, in- 
direct evidence, no doubt, can be enter- 
tained and it can be shown from the deal- 
ings of the parlies with the property that 
as between them the property must have 
belonged to the husband. But in the case 
of husband and wife, the mere fact that 
money which is borrowed goes to the hus- 
band or is put into the husband’s business 
is no convincing evidence that the pro- 
perty was not the wife’s. There are other 
possible explanations and it is not possible 
in such a case for a Court to proceed by an 
abstract deduction upon so ambiguous a 
circumstance as that. 

Por these reasons, it appears to me that 
when this matter is looked at upon the 
only admissible evidence the Official As* 
signee’s claim must fail, and the judg- 
ment of the learned Judge in so fu: as it 
does not refer to evidence which is inad- 
missible, namely, the husband’s answers 
on his public examination seems to me to 
lack 0Qgen<^. He says : ” The learned 
Cbonsel has argued on behalf of the 
w^ that iM evidence has been 
^ven that the husband himself was 
^ a position to buy this property, 
'ibal tiiete is no presumption of hemmi 


and in the absence of evidence on the hus- 
band’s side it must Le taken that the 
claim now made by the Official Assignee 
fails.” - That is the very contention which 
seems to me to be right. The learned 
Judge’s answer to that is this : ” To that I 
should be prepared to assent if there were 
an 3 rthing at all to support the statements 
or any of the statements made by the wife 
as regards the source of the money which 
she alleges came to her hands and enabled 
her to pay the consideration for the pur* 
chase.” With great respect to the leam> 
ed Judge it is no evidence that the pro* 
perty was bought by the insolvent, to 
show that the wife’s story that the pro- 
perty is hers is uncorroborated. 

I come now to sec. 36 of Act III of IdOO. 
This has not only been misunderstood by 
the parties before the learned .Tudge but I 
have some reason to believe that the mis- 
understanding is widespread 

The section has I think been misinter- 
preted by false analogies drawn from the 
Act of 1848. Sec. 86 of the old Act 
corresponds to part of the present sec. 86 
but nothing else corresponds. 

Sub-secs. (4) and (5) of sec. 36 of the 
Act of 1909 differ somewhat from their 
real proto-type, i.e., from the correspond- 
ing part of what is now sec. 25 of the pre- 
sent Bankruptcy Act in England (which 
used to be sec. 27 of the Act of 1883). 
The English Act runs : (4) ” If any per- 
son on examination before the Court ad- 
mits that be is indebted to the debtor, the 
Court may . . . .” and so forth; (5) ” If 
any person on examination before the 
Court admits that he has in his possession 
any property belonging to the debtor, the 
Court may . . . and so forth. The 
change made in the Indian Act is this : 
” If on the examination of such person 
the Court is satisfied that he is indebted 
to the insolvent, the Court may . . . .” 
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" If, on the examination of any such per- 
son, the Court is satisfied that he has in 
bis possession any property belonginfi to 
the insolvent, the Court may . . . It 
seems quite clear that that change of 
wording has only a limited effect. The 
provisions of sec. 3G mean that when the 
witness is before the Court, the Court may 
at that time, (and even though for this pur- 
pose it is the Begistrar and not the Judge) 
proceed even without an actual admission, 
if it as satisfied to the effect laid down in 
these two sub-sections. The jxiwer un- 
der the English Act has hardly been exer- 
cised .but it is quite clear that it is exer- 
cisable in all cases coming within the sec- 
tion even by the Begistrar of a County 
Court ill the country. Whoever holds tlie 
examination has the power under tlie 
sub-eectious provided it is held by the 
Court [cf. sec. 6 (i)]. It is quite true 
there is ixiwer to order the examination 
to be done by a Commissioner, but in that 
case X think it tolerably clear that sub- 
secs. (d) and (d) are out of action altogether 
although the same result can be obtained 
by proceeding under sec. 7 and using the 
deposition as evidence against the Bes- 
pondent. What is contemplated under 
these sub-sections is the most summary 
of all proceedings, namely, an order made 
upon the witness there and then and with- 
out previous notice and it would be abso- 
lutely wrong ever to act under sub-sec. 
,(d) or (6) unless there was a case so free 
from difficulty even on the story of the 
witness as to make it reasonable to act 
brevi tnanu. It is quite extravagant to 
suppose that in this case and under this 
section any order could have been made. 
A question of this sort whether a pur- 
(ffiase ten years ago in the name of a lady 
was a purchase bemtni, is a long way 
from be^g within anything that sec. 26 
coiUeinjSnes.' The correct course in 
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these cases where there is any real con- 
diet is either to proceed by way of a 
motion before the Judge in insolvency at 
to proceed by way of suit. As an applica- 
tion under sec. 36, the present case would 
fall to be dismissed tn limine and I have 
only dealt with the facts of the case at all 
because Mr. Banerjee sought to uphold 
the learned Judge’s order as a good order 
under sec. 7. 

With reference to the question whether 
the insolvent’s evidence on his public 
examination is evidence in favour of his 
estate on a claim by the Official Assignee 
against a third party, that is a very easy 
and a very old question of law. It has 
been well-settled for years that the evi- 
dence of an insolvent in his public exa- 
mination is not admissible against any- 
body except himself. It is not admis- 
sible in favour of his own estate as against 
a third party. It is possible for the Offi- 
cial y\ssignce to call the insolvent and it 
may be possible in certain circumstances 
in that way to get from him the fact that 
on his public examination he said so and 
so : when that is done then the insolvent 
can be cross-examined; and the Beepon- 
dent has the opportunity of showing that 
it does not matter what the insolvent 
says, he has contradicted himself and his 
words are of no account. Even although 
it may be shown that the Bespmident 
was a creditor and although it could be 
shown that the creditor had attended per- 
sonally at the public examination and 
that he had heard the insolvent say what 
he had said, the insolvent’s ststemsnts 
would not be evidence as such against the 
Bespondent for any purpose. What X 
says in the presence of A is sometimes 
evidence against A in that A’s conduct in 
relation to the statement throws Jight 
upon the facts, it is analogous to an ad- 
mission by conduct; but in ,a ju^flild 
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proceedint; a party has no opportunity 
to interfere with statements being made 
which he does not admit ; and though the 
circumstance might be put to the creditor 
in cross-examination, it is quite wrong 
even in such a case to suppose that his 
presence at the public examination makes 
the insolvent’s statements evidence 
against him. In my judgment the learn- 
ed Judge has proceeded upon materials 
which were inadmissible and there are no 
suffident materials on the record to sup- 
port his finding. 

As regards the case of Madhoram 
Haghurntdl v. The Official Assignee (1), 
I have read that case with some 
care and I do not find that there is 
anything in the judgment contrary to the 
view I have expressed. As I regard the 
matter it was accepted that the deposition 
under sec. 36 was only evidence against 
the witness who gave it. The question 
as to the public examination, it was 
apparently not necessary then to decide. 

7dr. T. B. Roy, Solicitor for the Appel- 
lant. 

Mr. P, L. Mallik, Solicitor for the Ees- 
pondents, 

P. D. Appeal allowed. 

(CIVIL APPELLATE JURISDICTION.] 
Afpbal raoM Appellate Deobeb 
No. I2 p 5 or 1923. 

Nepaldas Mukhebji, 
Defendant No. 6, 
Appellant, 

V. 

Pbobhab Ohandba 
Mokhbb^ and ors., 
Plaintiffs, Respondents. 

Mindu tav—Sjfiritwd hanufit, the test oj inAsrit- 
mot—Dcmigkttds todt wm, if heir. 

The power to confer spiiittuU benefit {s 
•the foundation of the theory of inherit- 

(1) 27 0. W. N. 611 atSQ. 
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ance propounded in the Dayabhaga and a 
daughter’s sons son who is unable to con- 
fer any spiritual benefit is no heir. 

This was an appeal preferred on the 1st 
of May 1923 againet the decree of Babu 
Nirodc Ranjan Guha, Subordinate Judge 
of Zillah Faridpur, dated the 24th of 
January 1923, reversing the decree of 
Babu Dhirendra Nath Bagchi, Munsif, 
3rd Court at Bhanga, dated the 5th of 
April 1922. 

The facts of the case will appear from 
the judgment. 

Mr. Kanjilal and Babu Surendra Nath 
Das Gupta (II) for the Appellant. 

Babus Suresh Chandra Taluqdar and 
Nibaran Chandra Saniajpaty for the Res- 
pondents. 

The Judgment or the Coubt was as 
followB : — 

This is an appeal by Defendant No. 6 
from a decision of the Subordinate Judge 
of the 2ud Court of Faridpur reversing a 
decision of the Munsif of the 3rd Court 
of Bhaugu. The suit was brought by the 
Plaintiffs for declaration of their title. to 
and for possession of a certain plot of 
niskar land, plot No. 137 of the cadastral 
survey, which was in Estate No. 1187. 
Some question was raised in the Courts 
below as to whether the property in dis- 
pute was niskar or tnal land of the estate, 
but it has been found that the property is 
niskar and this is not questioned in second 
appeal. The plots originally belongq^ M 
one Raghu Moni Banerji. He died leav- 
ing a daughter Dakhina who had a son 
Pumo. Pumo died leaving him surviv- 
ing three sons, who are the Plaintiffs in 
the present suit. Their case was that 
Dakhina succeeded to the property on the 
death of Raghu Moni and that on 
Dakhina’s death the property passed to 
her son Pumo and on his death to bis 


Gbbavbs, J. 

B. B. Ghose, J. 
1925, 

9, July. 
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sons, the present PlaintilTs. Their case 
was that they had been in possession 
through their hhvg tenants and that they 
had been dispossessed. The Defendants 
or some of them were owners of the Estate 
No. 1187. As we liave already stated 
they claim the land as mal land of the 
estate. The case was only contested by 
Defendant No. G who had jjurchased the 
land from the other Defendants. Al- 
though the Plaintiffs’ case was that Pumo 
had inherited after his mother and they 
had inherited from him, it turned out in 
the course of the case that Pinno prede- 
ceased his mother Dakhina. The suit 
was dismissed by the first Court but the 
lower Appellate Court allowed the I’lain- 
tifi's to raise what is said to he a fresh case, 
namely, that although Purno predeceased 
his mother, Dakhina, the Plaintiffs in- 
herited the proi)erty as Dakhina's heirs. 

The only question that arises in this 
appeal is whether under the facts and cir- 
cumstances stated, namely, that Purno 
predeceased his mother, the Plaintiffs arc 
entitled to claim the property as heirs of 
liaghu Moni. The lower Appellate Court 
has held that they were entitled and this 
is the proposition which is disputed before 
-us. It is stated that in no case can the 
grandsons of a daughter inherit the pro- 
perty as they cannot confer spiritual bene- 
fit on the original owner Baghu Moni and 
that the power to confer spiritual benefit 
is the only test of inheritance. In support 
*of this proposition we were refen'ed, first 
of all, to a passage in Maync’s Hindu Law 
(8th Edition), j). 706, sec. 506 and also to 
a passage in Trevelyan’s Hindu Law ('2nd 
Edition), page 410, where the learned 
author states that the daughter’s son’s son 
is not an heir according to the Bengal 
'School. Then we were referred to the 
aotu^ Dayabhaga in the tran- 

slation by "iSlehrooke, Chap. 11, sec. 2, 


vei'se (ii) at page 159, where it is stated 
as follows : — " It is the daughter’s son 
who is the giver of a funeral oblation, not 
his son ; nor the daughter’s daughter for 
the funeral oblation ceases with him ” and 
in the analysis at p. ix it is stated that 
“ in default of the widow the daughter in- 
herits.” ’J'he daughter that is barren or a 
sunless widow or female children, hence 
daughter’s daughter, and daughter’s son’s 
son arc not heirs being incompetent to 
confer spiritual benefit ; and in support of 
the proposition that inheritance depends 
on the power to confer spiritual benefit 
and on this alone we were referred to the 
Full Bench case of (looroo Gobinda Saha 
V. Anu)id Lai Ghosh (1). The passage re- 
lied on in the judgment of Mr. Justice 
Mitter is to the following effect : 
” Having show'u by the preceding obser- 
vations that the principle of spiritual bene- 
fit is the sole foundation of the theory of 
inheritance propounded in the Dayabhaga 
we proceed to determine whether the 
particular claimant before us, namely, the 
son of a paternal uncle’s daughter, is com- 
petent to confer any such benefit on the 
deceased proprietor. Wo are of opinion 
that he is, and we may add that this point 
was not even contested before us by the 
pleader for the Bespondent.” We think 
therefore that this passage clearly lays 
down the principle that the foundation of 
the theory of inhei;itance as propounded 
in the Dayabhaga proceeds on the doctrine 
that only those can inherit who can confer 
spiritual benefit on the owner whose pro* 
jxirty they claim to inherit. Similar 
authority is to be found in another Full 
Bench case of this Court in Digumber Boy 
Chowdhury v. MotUal Bandopadhya (2), 
the material passages in the judgment on 

(1) 18 W. B. 89 at p. 69 (F. B.)i 6 B. L. B. 

16 (1870). 

v8) I. L. B. 9 Oal. 688 n8*8h ^ 
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Ibis pdnt bdinff those occurrii^; at page 
667. There is no doubt, as has been point* 
ed out by a reference to the text books 
and to passages in the case to which we 
have referred, that from time to time 
attempts had been made to throw doubt 
on the proposition laid down in the passage 
to which we have referred in Gooroo 
Oobinda Saha v. Anund Lai Ghosh (1), 
but the attempts that have been made to 
re-open the question have always failed 
on the ground that the Courts have stated 
that that principle must be taken as de- 
cided by the passage to which we have re- 
ferred in the case which is a decision 
which has stood for 60 years. But it is 
argued on behalf of the Bespondents that 
even accepting this principle as there is 
no one alive who can confer spiritual bene- 
fit the grandsons of a daughter may be 
entitled to inherit on the ground of their 
propinquity to the original owner of the 
property in default of the existence of per- 
sons who can confer such spiritual bene- 
fit. In support of this proposition we 
were referred to the case of Hadharaman 
Ohotodhuri v. Gopdl Chandra Chakraburty 
(3). The cases to which we have referred 
are there considered and the argument 
that was propounded to the Court based 
on the right of persons standing in pro- 
pinquity to the original owner to inherit 
in default of the existence of persons 
who can confer spiritual benefit was dis- 
cussed. But in the result no decision was 
arrived at by the Court on the application 
which was merely an application to ap- 
pear and contest certain probate proceed- 
ings. We do not think therefore that the 
learned vakU who appeared for the Bes- 
pondents is entitled to rely on anything 
that occurred in Badharaman Chotodhuri v. 

a) 18W.R.80stp.69(I'.B0i 6 B. L. B. 

uasfo). 

(D 81 0. L. 7, 61 a8t9). 


Gopal Chandra Chakraburty (3) in sup- 
port of his argument, for as we have al- 
ready stated we do not think that any 
decision was come to there. In my view 
the passages to which we have referred 
in the two Pull Bench cases lay down 
clearly that unless a person is in a position 
to confer spiritual benefit on the owner of 
the property w-hose property he claims he 
is not and cannot be an heir of such a per- 
son and cannot therefore claim to inherit 
such property. 

This being so, we think that the appeal 
must succeed on this ground, namely, 
that the Bespondents here who succeeded 
in the Courts below are not heirs of 
Baghu Moni and have, therefore, no in- 
terest in the property which they claim. 
They were suing in ejectment and it was 
for them to establish their title. This 
they have failed to do and the appeal ac- 
cordingly succeeds and with costs in all 
Courts; 

S. C. M. 


[CBIMINAL BB^lS.ONAt JURlSOlCTlOM.] 
Bur. No. J53 uv 19z5. 


Sandkrsok, J. 
Peabsom, J. 
1925, 

22, July. 


SuBiKH Gasib Haji, 
Complainant, 

V. 

MtoaiBAu Shaba and 
anr., Accused. 


Penal Code (Aet XL V of 186C), eeo. 979 — Thaft^ 
charge of, Mt maintainable when object of Ctaft 
admitfedlg in poeteetion of acaued^CrimxMil Pro- 
cedure Code (A(A V of 1999), eec. 4S9—Admiuion 
made hg party before Seetione Judge at the time of 
hearing of applioation far re/erence to High Court 
—High Court, if ehould aacepS meh admietion. 

Where it appeared that certain trees 
tohich were the subject of the charge of 
theft stood on the holding in the posses- 
sion of the accused: 

Held— That the charge of theft cotUd 


(B) 8104Ii.Jr..6ia8U(>> 
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not stand because the offowe under sec. 
879, I. P. C., is an offence against pos- 
session. 

Held further— T/iot if in a proceeding 
before the Sessions Judge for a Reference 
to the High Court under sec. 438, Or. P. 
(J. , admissions of fact are made by either 
party, then those axlniissions of fact ought 
to be accepted by the High Court for the 
purposes of the Reference. 

This \Vii6 a EeferpTicc under sec. 438, 
Cr. 1*. G., made by the Hussions Judse of 
Birbhuni (Mr. B. K. Basu), on Ist June 
1926, recommending that the conviction 
and sentence passed by the Sub-Deputy 
Magistrate of Suri (Mr. Kkramuddin) be 
set aiside. 

The facts of the case will appear from 
the judgment. 

Babu Satindra Nath Mukerji for the 
Accused. 

Babu Ramoni Mohan ChMtcrji for the 
Complainant. 

The Judgment op the Court was as 
follows : — 

Pearson, J. — ^This is a Reference 
under sec. 438 of the Code of Criminal 
Procedure made by the learned Sessions 
Judge of Birbhum. 

It appears that the two accused, who 
were father and son, were convicted of an 
offence under sec. 379 of the Indian Penal 
Code in respect of two trees which they 
cut down either partly or altogether. 

The facts show that they were admit- 
tedly occupying a pachai shop for about 
three. years and that upon the bank of a 
tank near by, these trees were growing 
in what formed the compound of the 
house occupied by the accused. 

The learned Sessiops' Judge has given 
hla opini<qti#iat the. complaint does hot 
disdlciae an wence under sec. S79 of &e 
Hidiaa Fenai Code, inasmuch as the trees 


are admitted to have been on the Holding 
in possession of the accused. That is ah' 
admission which disposes of the case be- 
cause the offence under sec. 379 is an 
offence against possession. 

It is said by the learned vakil appear- 
ing for the complainant that an admission 
in these circumstances should not be held 
necessarily binding upon his client in a 
proceeding of this kind which is not a 
judgment and in which the learned 
Sessions .rudge does not come to any deci- 
sion on tlie lines of a judgment. But it 
is quite clear that if upon the proceedings 
before the learned Judge upon which the 
Reference is made, admissions of fact 
should be made by either party, then 
those admissions of fact ought to be ac- 
cei)ted by this Court for the purpose of 
the Reference : and, in the present case, 
it appears from the order-sheet that before 
the motion for Reference was made by 
the accused, notice was served upon the 
Opposite Party and that pleaders for both 
parties were heard. We have, however, 
been referred to the judgment of the try- 
ing Magistrate in connection with what is 
said to be a mistake with regard to these 
admissions : and, Mthough there are cer- 
tain statements there, which t^en by. 
themselves, might be construed into a 
finding that the compound in which these 
trees grew was not in possession of the 
accused, there are, on the other hand,’ 
other statements which would certainly- 
lead to that conclusion. 

I would, therefore, accept the Refer- 
ence, set aside the con'viction and the; 
sentence, and direct that the fine, if paid,- 
be refunded. 

Sanderson, C. J.— I agree. 

. S. 0. M. 
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Lobd Shaw. ^ 

Lobd Gabbon. 

Lobd BiiAKSSBUBOH. Xbdabnath Gobnka, 
Sib Jobv Edge. AppellaDt, 

Mb. Amhb Au. d. 

1925, - 'Ababt Pbasad 

Heard, 6 and Siboh and ors., 

9, Febmaty. Beapondents. 
Judgment, 

9, February. , 

Oinl Pnetthire Code (Aet V of 1908), Or. 88, 
r. 8 (S) (J) cmd r. 18—beare» md«r eld Code for 
oteorUdMmnU of m«m« ftro/Slt tn txeewtioo— Death, 
if coUMi oAcdotnent -Bubetitution, if tueeuary. 

Proceedings for ascertainment of 
mesne profits under a decree passed token 
the CMl Procedure Code, Act XIV of 
1882, was in force are proceedings in exe- 
cution and not, proceedings in the suit. 
Or. 22, r. 12, of the Civil Procedure Code, 
applies to''them, so that no substitution is 
necessary in the case of death and no 
abatement under Or. 22, r. 3 (2), sub-r. 
( 1 ). 

This was an appeal (No. 101 of 1923) 
from a decree, dated the 10th March 1921, 
of the High CJourt at ’Patna, which dis< 
missed an application for the revision of 
an order, dated the 9th April 1920, of the 
Subordinate Judge of Monghyr. 

In 1901 Bhup Narain Singh and Baij- 
nath Singh institute a suit against Baij' 
nath Ooenka, the father of the premnt 
Appellant, fer the recovery of possession 
of a certain estate by setting aside a reve- 
nue sale thereof and for mesne profits. 

The suit was decreed by the Subordi- 
nate Judge on the 28th November 1905 
and his decisi<ni was affirmed by the High 
Gourt in 1908, and. by the Privy Council 
in 1918 (vide 17 0. W. N. 485). 

. The <^er in Oounoil provided for the 
ascertainment at the execution stage of 
mesne profits and the PlainiifEs were each 


Awarded their 'definite shAre in th's 
mesne profits so to be ascertained. . . 

In August 1914 the Plaintiffs applied 
for ascertainment of mesne , profits and. 
tlie Subordinate Judge ^Id that they, 
idiould be calculated only from the date- 
of the Order in Council. 

The High Court on appeal (Chapman 
and Hoe, JJ.) decided on the 8th August 

1917 that mesne profits were to be ascer- 

iained as from the said 28th November 
1905. . . ^ 

Bhup Narain Singh died in Janua^ 

1918 and Baijnath Singh a month la^r.. 

On the 24th January 1920 the Appellant, 
who had been substituted on the recordv 
for his father applied for an order that 
the suit had abated. . . . . , , 

On the 14th February. 1920 the sons of 
Bhup Narain Singh obtained an ordcc 
ex parte to be substituted on the record, 
for their deceased father. On the 13tA 
March 1920 the Appellant made the ap- 
plication now under appeal that the order 
of substitution might be cancelled and,fof, 
a declaration that the suit had abated. 

The Subordinate Judge dismissed the 
application holding that the inquiry as to. 
mesne profits was a proceeding in execu- 
tion of a decree within the meaning- of 
Or. 22, r. 12 of the Civil Procedure CoJa 
and that therefore r. S of that older pro- 
viding for abatement did not apply 
thereto. 

An application by the Appellant for 
revision was refused by the High Court 
and the Appellant appealed to His 
Majesty in Council. 

The judgment of the High Court was 
pronounced by Das, J., who inter alia 
etated as follows : . . . . “In dealing 
with the question whether mesne profits 
could be - ascertained in the suit itself or 
in the execution proceedings, we must be 
guided by the Code of 1882, for the decreei 
was passed while the. Code of 1882. was 

46 
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in operation, but, in dealinpf with the poesession to the successful party and 
nupAti^'n whether the proceedings for the sec. 244 provided that questions regard- 


ascertainment of mesne profits have 

abated we must be controlled by 

the Code of 1908, for the application for 
the ascertainment of mesne profits was 
made after the Code of 1908 came into 

operation Now it may be 

conceded at once — it was conceded before 
us in the arguments — ^that if the provi- 
sion of Or. 22, r. 3 (2) applies, then the 
proceedings have abated, as confessedly 
no application was made under sub-r. (1) 
within the time limited by law. But 
then Or, 22, r. 12, provides that nothing 
in r. 3 shall apply to proceedings in exe- 
cution of a decree or order; and it was 
‘'Turned before ns that as mesne profits 
•inder the Code of 1882 could only be as- 
certained in the execution department, 
the proceedings in connection with the 
ascertainment of mesne profits in this 
case must be regarded as proceedings in 
execution, and, accordingly outside the 
operation of Or. 22, r. 3. 

The decree passed by the learned Sub- 
ordinate Judge provided that the mesne 
profits from the date of the decision was 
to be assessed at the execution stage. 
This decree wan upheld first by the Cal- 
cutta High Court and then by the Judi- 
cial Committee of the Privy Council. If 
this decree was in conformity with the 
procedure as laid down in the Code of 
1882, then it must follow that the pro- 
ceedings directed by the decree in this 
case are proceedings in execution and 
therefore within r. 12 of Or. 22. 

In my view, there is no possible room 
for oQntrDverqr- in this matter. Seo. 211 
g&ve power to the Court, in a suit for re- 
covery of immoveable property, to pro- 
vide for tlje payment of the mesne profits 
in respect of such property from the insti- 
tution t^ suit until ^ delivery of 


ing the amount of any mesne profits as to 
which the decree has directed inquiry andi 
questions regarding the amount (k any 
mesne profits which the decree has made 
payable in respecf of the subject-matter 
of a suit, between the date of its' institu- 
tion, and the execution of decree, shall be 
determined by order of the Court execut- 
ing the decree. I have no doubt what- 
ever that the policy of the Code of 1882 
was to make the proceedings for the as- 
certainment of mesne profits proceedings 
in execution ; the decision in Ram Kishore 
Ghose V. Gopi Kanta Shaha (1) furnishes a 
direct authority in support of this view. 

But it was argued that Puran Chand v. 
Roy Radha Kishen (2) has laid down a 
contrary rule. No doubt there are obser- 
vations in this case which, if taken out of 
the context, would seem to support the 
contention of the Petitioner; but the ac- 
tual decision amounts to no more than 
this, that proceedings for ascertaining the 
amount of mesne profits awarded by the 
decree in accordance with the provisions 
of sec, 211 or 212 of the Code of 1882 are 
not proceedings in execution of a decree 
in regard to any fixed sum, but merely in 
continuation of the original suit, so that 
such proceedings were not governed either 
by Art. 178 or bv Art. 179 of Act XV of 
1877. 

• • * • , • 

We were, however, refmred to the fol-* 
lowing passage in the judgment of the 
Full Bench : — ' The proceedings, thero- 
fore, in determining the amount of •-.the 
wasiUA are not proceedings in execution- 
of a decree in regard to any fixed sum,* bat 
merely a continuation of the original -sn^ 
and carried on in the same way ae'lf a 

a) 1. IblB. M OaL ut atoogi. 

(O i.ihB.iecu.8sxiwu 
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Boii were brought for mesne pro- 
fits by itself.' Two arguments were 
founded on this passage— first, that pro- 
ceedings for ascertainment of mesne pro- 
fits are not proceedings Jm execution, and, 
secondly, that such proceedings arc |V 0 - 
ceedings in continuation of the suit. So 
far as the second point is concerned, it 
does not carry ue very far, for it has been 
held that proceedings in execution and in- 
deed proceedingB in appeal are all pro- 
ceedings in continuation of the suit. 
Quite apart from the fact that there is a 
wide difference between a proceeding in 
. the suit and a proceeding in continuation 
of the suit, it must be remembered that 
the learned Judges in the case cited dis- 
cussed the problem from the point of view 
of limitation and nothing else. On the 
first point, the learned Judges were very 
cdreful to say, not that the proceedings in 
determining the amount of wasilat are 
not proceedings in execution of a decree, 
but that such proceedings are not pro- 
ceedings in execution of a decree in re- 
gard to any fixed sum. I may point out 
again that the whole problem was dis- 
cussed from the point of view of limita- 
tion. If it was a proceeding in execution 
of a decree in regard to a fixed sum, then 
there would be a decree to execute, and 
consequently limdtation would apply. 
The conclusion that a proceeding is not a 
proceeding in execution of a decree in re- 
gard to a fixed sum, does not, in my view, 
negative the conolunon that such a pro- 
ceeding is a proceeding in execution. 

I Ixfid that under the Code of 1882, a 
Proceeding fw the ascertainment of 
CMSue inofits was a proceeding in execu- 
tion and that, as the decree, in the pre- 
sent case, was passed under the Code of 
such proceedings must be held in 
**^ootion and not in the suit. That 
Wng so, Or. 22, r. 12 apples, and it 


must follow that substitution was not 
necessary.” 

Messrs. A. M. Dunne, K. C. and E. B. 
Raikes for the Appellant. — The |»oceed- 
ings in question were original and the 
parties to the suit or their representatives 
were necessary parties to be on the re- 
cord for the ascertainment of mesne pro- 
fits. Dn the death of each of the Plain- 
tiffs their representatives should have 
been brought on the record; on the ex- 
piry of six months from the dates of 
their deaths the proceedings abated and 
any application to set aside that abate- 
ment became barred on the expiry clf 60 
days therefrom. 

The decree of the Subordinate Judge 
though made in 1906 was not confirmed 
until the Order in Council in 1913 and 
the Code of 1908 is to be applied. 

The Code of 1908 expressly altered the 
law; for whereas under sec. 244 of the 
Code of 1882 mesne profits could be as- 
certained by the Court executing the de- 
cree, under the 1908 Code the relevant 
section is sec. 47 and the proceedings 
have been taken out of the execution pro- 
visions. 

The proceedings therefore do not come 
within Or. 22, r. 12 and the provision of 
Or. 22, r. 3 {2) applies. 

Their Loiu)SHipb’ Judgment was deli- 
vered by 

Lobd Shaw. — ^The question raised tm 
this appeal is one of procedure. The 
judgments of the Courts below are con- 
current ; they are gathered together in the 
final paragraph of the judgment of the 
High Court, in which Mr. Justice Das 
says : — 

** I hold that, under the Oode of 1882, a piooeediiig 
for the asoertalument of mesne profits was a proceed* 
Ing in execution and that, as the decree, in the present 
case, was passed under the Code of 18f)2, such pro- 
Of^dings most bo held in eseoation and noting® 
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nit. That being so, Or. 33, r. IS, applin, andit 
must follow that substitution was not neoessary.” 

Tl^ir Lordships have heard a persist- 
ent ai;gument criticisinpr the entire 
authorities cited in the case ; they have 
considered that argument and the author- 
ities; and they now declare that nothing 
has been urged which would induce them 
upon this point of procedure to express 
disagreement with the result arrived at in 
the Courts below. 

In their Lordships’ opinion, the appeal 
accordingly ought to be dismissed, and 
advice will be humbly tendered to His 
Majesty in that sense. 

Solicitors : Messrs. Watkiru d Hunter 
for the Appellant. 

G. D. M. 

PRIVT COUNCIL. 

[Appial pbom Patna.] 

Loro Atkinbon. 

Lord Sbaw. Hiba Bibi and ors , 

Loro J)ARLiMa. Appellants, 

192.% V. 

Heard, 21, 22 and Bak Hari Lal and 
25, May. ors., Respondents. 
Judgment, 23, June.^ 

Trmsftr of Property Art (IV of 188ft), eeo, 69— 
Mortgage— ExeevUion by purdsoasbin lady-Per- 
tom who did not eu hkr sign— Signing at oMerting 
witnettet on execution being repdrted to them— 
Admittion of execution by executant, if ditpemet 
.with proof of proper atteetation— Evidence Act 
(tot 187ft), tee. 70. 

, , Inhere the evidence showed that when 
the executant, a purdanashin lady, signed 
the mortgage bond, not one of the per- 
sons Sffho signed as attesting Witnesses 
. Was present or saw her sign, and it 
appeared that her son took the document 
behind the purdah and came out and told 
those dutside, the witnesses amongst 
.others, that she lutd signed the deed and 
^epiMsn signed as witnesses: 

Held — That the mortgage was not 


legally attested and it could not be eiu 
forced against the executant merely be- 
cause she admitted that she Signed it. 

The words of sec. 70 of the Evidence 
Act applies to a documevd duly attested. 

This was an appeal (Ko. 6 of 1924) 
from a decree, dated the 10th June 1921, 
of the High Court at Patna, which modi- 
fied a decree, dated the '26th September 
1917, of the Subordinate Judge of Patna. 

The suit was brought by the Respon- 
dents to enforce a mortgage bond alleged 
to have been executed in their favour by 
the Appellant. 

The bond was executed on the 17th 
August 1906 as security for an advance 
of Rs. 29,000. The Appellant who was a 
purdanashin lady denied its validity on 
the ground that she was under the influ- 
ence of her husband and had no indepen- 
dent advice when entering into the tran- 
saction. She further contended that the 
mortgage was not attested in accordance 
with the provisions of sec. 69 of the 
Transfer of Property Act. The District 
Judge found all the material issues 
against the mortgagor and made a decree 
in favour of the Plaintiffs. 

The High Court (P. B. Das and Adami, 
JJ.) found that the document itself did 
not show that it was attested in the mtm- 
ner required by sec. 69 of the Transfer 
of Property Act, but they were of opinion 
that the admission of execution made by 
the Appellant in her evidence at the trial 
was sufficient to dispense with the requi- 
site proof. 

Messrs. DeGruyther, K. C. and W. 
W attach for the Appellants.- 

Sir Geo. Lowndes, K. C. and Mr. E. 
B. Jtaikes fur the Respondents, 

Their Lordships’ Judousnt. was deli- 
vered by 

Lord Dabliko. — ^T his is an appeal 
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from a judgment and decnee, dated lOth 
June 1921, of tbe High Court of Judica- 
ture at Patna, partly affirming and partly 
reversing a judgment and decree of the 
Pistriot Judge of Patna. The suit was 
brought to enforce a mortgage, dated 17th 
August 1906. It was pleaded by tbe De- 
fendants (Appellants) that tbe mortgage 
bond is void by reason of its not being 
attested in accordance with the provisions 
of the Transfer of Property Act, IV of 
1882, sec. 59. 

The only important question upon this 
appeal is in regard to the Appellant 
Musammat Hira Bibi and her liability on 
the mortgage bond. It is admitted that 
she actually signed the bond, but it is a 
document which re<piires attestation by 
witnesses, as is provided by statute. 

Hira Bibi is a imnlatmhin lady. The 
evidence shows, beyond contest, that 
when Hira Bibi signed the mortgage bond 
not one of the i)erBons who signed as wit- 
nesses was present or saw her sign it. 
She was behind the purdah. Anant Pra- 
sad, her son, took this deed, and others, 
inside the purdah. He came out and told 
those outside, and out of sight of Hira 
Bibi, that she had signed the deed, and 
after this all those signed whose names 
appear as witnesses. 

The learned Judges from whose judg- 
ments this appeal is brought have them- 
selves declared that this is wholly insuffi- 
cient to comply with the statute relating 
to the due execution and attestation of 
such a document as this mortgage bond, 
but they hare held that the deed is good 
as against Him Bibi, because site has ad- 
mitted that she signed it. 

Mr. Justice Das — with whose judg- 
ment Mr. Justice Adami agreed — ^put the 
caae.tbus:'** 

** If the matter .were m integra .1 • flioiild doubt 
whether the odmieeion of a party can xeuder valid 


that which ia invalid. The queetion ts-Ie the rale 
enunciated in sec. 60 of the Transfer of Property Aet 
a rule of law afifocting the validity of the mortgage 
‘or is it a rule of evidence affecting the proof of the 
document ? If it be a mle of evidence the qnestion 
becomes one of proof and the admission of a party 
would bo in the oircumstances quite sufficient. But 
if it be a rule of law then it is difficult to niiderstand 
how tho admission of a party helps the solution of 
the problem. My own view is that sec. 70 of the 
,,£vidonce Act operates only where the mortgagee has 
not given any evidenco at all of duo execution of 
the document by the mortgagor, but relies on the 
admission by the mortgagor. If, for instance, the 
mortgagor admits the execution of the doonment in 
tho written statement it is wholly nnneoessary for the 
mortgsgee to adduce any evidenco as to tho execution 
of the document. But the matter would stand on an 
entirely different footing if the mortgagee prodnoes 
his evidence of oxocutioii and that evidence establishes 
that tho document Was not attested in the manner 
required by sec. 59 of the Transfer of Property Act. 
1 am, however, bound by the decisions of the Galontta 
High Court and of this Court. In accordance with 
those decisions I must hold that the admission of the 
Defendant renders it unnecessary for the Plaintiffs 
to prove that tho documont was executed and attested 
in tho iiuiimcr i‘cquired by sec. 69 of tho Transfer of 
Property Act.’* 

It apt)ea.i‘s, then, that the Judges of 
the High Court of Patna would have held 
that this mortgage bond was not duly exBf 
uuted by tJie Appellant, Hira Bibi, had 
they not felt bound to follow earlier deci- 
sions of that Court and of the High Court 
of Culeuttu. They appear to have been 
unaware of several cases decided on ap- 
peal by this Board, and directly dealing 
with the matter in question. When 
theeo are considered it appears to their 
Lordshipe that this case is already con- 
cluded by authority. It is needless to do 
more than to call attention to them very 
briefly : — 

lihamu Patter v. dbdul Kadir Havit- 
than (1) decides that to be a good signa- 
ture attested by two mtnesses, within 
the Transfer of Property Act, 1882, sec. 
59, tbe persons signing as witnesses must 

(1) L. B. 89 1. A.. 819 1 1. 0. 16 0. W. N. 1009 
(18iaj. 
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be present at the execution of the instru- 
nxent. Their Liordships adopted these 
words of Dr. Lushington [in Bryan v. 
White (2)] ; “ ‘ Attest ’ means the per- 
sons shall be present and see what passes, 
and shall, when required, bear witness to 
the facts." And they followed the deci- 
sion of the House of Lords in Burdett v. 
SpUebury (3) to the same effect. 

The case of Padarath v. Ram Nain 
Upadhia (4) is in its material facts totally 
different from this one, and has, there- 
fore, no bearing on the question here to 
be decided. Btit another case — Gunga 
Pershad Singh v. Ishri Pershid Singh 
(5) — is in almost all paiiiculars identical 
with this present one, and in that in- 
stance the mortgage deed was declared to 
be void as not being duly executed and 
attested. 

These cases suthcieiitly confute the 
argument founded upon the words of sec. 
70 of the Indian Evidence Act, 1872, 
that— 

** The adniisBion of a party to an attested document 
of its execution by himself sliall be sufficient proof of 
its execution as against him, though it be a document 
required by law to be attested.” 

Those words apply only to a document 
duly attested. The mortgage deed here 
in question was not, in a legal sense, 
attested ; for it was merely signed by per- 
sons who professed to be witnesses to its 
execution, although in truth and in fact 
they were not so. 

Their Lordships are, therefore, of opi- 
nion that, as against the Appellant 
Musammat Hii'a Bibi, the mortgage de- 
crees of both the Courts below should be 
set aside with coste, and the suit 3is- 

^ a Bob. (Boo.) 316-317 (1860). 

. m » 01. A V. 840 (1848). 

(4) L. B. 43 I. A. 168i s. o. 19 0. W. M. 091 
(W18). ' 

(6) L. B. 45 I. A. 94 1 a. r. I. L. B. 46 Oal. 
774j^^^. W. N. 697 (1918). 


missed as against her. With regard to 
the other Appellants the decrees diould 
stand. 

The costs of Musammat Hira Bibi 
should be paid by the contesting Respon- 
dents, but the other, and unsuccessful 
Appellants, sliuuld pay the costs of such 
of the Bespondents who appeared. 
Their Lordships will humbly advise. His 
Majesty accordingly. 

Solicitors: Mesm. W, W. Box d Co. 
fur the Appellants. 

Solicitors : Meters. Watkins d Hunter 
for the Bespondents. 

O. D. M. 


[CIVIL APPELLATE JURISDICTION.) 
[ArPBAL FBOU Obiginal Dxobbe 
No. 3U OF 1924. 


Walhslxt, J. 
Chakra VABTr, J. 
1925, 

Beard, 15 and 
16, December. 
Judgment, 

22, December. 


Rkgistbbbo Jissobb 
Loan Co., Ltd., 
Defendants, Appellants, 

V. 

Gofal Hari Ghobn 
Cboudhubt, Plaintiff, 
and anr., Defendant 
ContraetAct(IJ[ofl87g),iees. 69, I'O-CoiUri- 
btttion, suit fitr—Duty to eontribuls, arisiny from 
equity, apart from statute— " Interested," meanuiy 
of, in tee, 69—*‘Benq/ited," meaning of, tn tee. 70— 
Courts duty to deeidt all, matters finalty t» ANtil 
for eontributioH-Purehater of a share of a tenure, 
if "bound" to contribute toteards arrears of rent 
accrued due before purehate—A co-sharer, if one 
" interested" in paying up the whole rent— Bent, 
a first ^usrge-Lkdnlity, if muU be personal— 
Liabili^ for rent at bettmn'jnortgagor and mort- 
gagee. 


The Plaintiff and the Defendants ex- 
cept Defendant No. 12 were the owners 
of a permanent tenure. Defendant 
No. 12 purchased the shares of Defend- 
ants Nos. 18, 14 and 16 and was also the 
mortgagee of the share of Defendant 
No. It In execution of a 'decree far 
arrears of rent obtained by the Jandhrds 
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the property was put up to tale and teas That the argument that the Defendant 


purehated hy Defendant No, 12. The 
Plaintiff thereupon deposited tJie decretal 
money together toith the usual compensa- 
tion and had the sale set aside. The 
Plaintiff brought a suit claiming contri- 
bution from the several Defendants in 
proportion to their respective shares and 
contended that the Defendant No. 12 was 
liable to contribute to the extent of the 
shares in which he was interested, viz., 
the shares of Defendants Nos. 13, 14 
and 15 acquired by purchase and the share 
of Defendant No. 1 of which he was the 
mortgagee ; 

Held — That the liahility to contribu- 
tion is not entirely contained in secs. 69 
and 70 of the Contract Act although 
generally speaking a large number of 
cases do come within the purview of these 
two sections. The Court as a Court of 
justice, equity and good conscience may, in 
certain circumstances, although such cir- 
cumstances do not bring the case strictly 
within the purview of these two sections, 
dUow contribution if the claim appears 
to be either just or equitable. 

That both secs. 69 and 70 of the Con- 
tract Act were applicable to the facts of 
the present case so far as regards the 
shares which were purchased by Defen- 
dant No. 12. 

That the Plaintiff was interested in the 
payment of the money within the mean- 
ing of sec. 69 although he was also liable 
to pay a portion of the money. 

That the Defendant No. 12 was bound 
to pay the money although he was not a 
party to the decree for rent and the 
period for which the rent was claimed 
was previous to his purchase, inasmuch 
as that rent was charged on the property 
purchased by him, and the section does 
not require tJie liability to be a personal 

Ikbm. 


No. 12 was not benefited because in the 
result he lost the benefit of his purchase 
of the entire properly and was left ordy 
with the share which he held before was 
fallacious. The character in which the 
Plaintiff sued the Defendants and the 
character in which the Defendant No. 12 
was charged with the liability was Ihe 
character of co-sharers as between them- 
selves and as the property was saved by 
the deposit the Defendant No. 12 was 
bpnefi.tpd to the extent of his share. 

In a suit for contribution the respec- 
tive liabilities of the parties should be 
ascertained and determirted once for aU 
and nothing slmtld be left undetermined 
which may lead to further litigation for 
the ascertainment of such liabiHiy be- 
tween two or more of the parties to the 
suit. The Court below therefore erred 
in making Defendants Nos. 1 and 12 
jointly liable in respect of the share mort- 
gaged by the former to the latter. The 
liability for the rent of this share being 
primarily Defendant No. I’s, the decree 
in regard to this share should be against 
Defendant No. 1 alone. 

This was an appeal preferred on the 
6th of Febrnary 1924 against the decree 
of Babu Nagendra Nath Bhattacharjee, 
Subordinate Judge of Zillah Jessore, 
dated the 10th of December 1923. 

The facts of the case will appear from 
the judgment. 

Messrs. S. C. Hoy Choudhury and K. 
M. Ohose and Babu Mahendra Chandra 
Ghose for the I laintiff . 

Babu Hemendra Chandra Sen for the 
Beepondents. 

The JuDQiiEMT 07 THB COUBT was as 
follows : — 

Chakbavabu, J. — ^This is an appeal by 
the Defendant No. 12— the Begiatend 
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Jessotte Loan Company, Ltd., against a 
judgment and decree of the learned Sub- 
ordinate Judge of .Jessore, dated the 10th 
December 1923, by which tlie suit of the 
Plaintiff for contribution was decreed in 
full. Tile question raised in this appeal 
is a question of law applicable to the facts 
of this cAse which are not disputed and 
they are as follows : The Plaintiff and the 
Defendants other than the Defendant 
No. 12 were the owners of a jiermanent 
tenure. The Defendant No. 12 purchas- 
ed the share of the Defendants Nos. 13, 
14 and 15 which was 1 anna odd gupdas 
in execution of a mortgage decree in hie 
favour on the 20th June 1921. The said 
Defendant No. 12 is now also the mort- 
gagee of a 3 anna odd gunda share which 
belonged to the Defendant No. 1. The 
Plaintiff’s share in the tenure was .3 annas 
4 gundas. In execution of a decree for 
arrears of rent obtained by the landlords, 
the property was put up to sale and uas 
purchased by the Defendant No, 12 on 
the 20th Januai 7 1923 for Bs. 2.5,000. 
The Plaintiff thereupon deixisited the de- 
cretal money together with the usual 
compensation to the purchaser amount- 
ing to Rs. 17,000 odd and the sale 
was set aside. The Plaintiff brought 
the suit claiming ooutribution from 
the several Defendants in proportion 
to their respective r^ares and con- 
tended that the Defendant No. 12 was 
liable to contribute to the extent of the 
two shares in which, as already stated, he 
was interested, namely, the share of the 
Defendants Nos. 13, 14 and 15 and the 
share of the Defendapt No. 1. The de- 
cree 'Was passed without contest against 
the Deffiipdants other than thie Defendant 
No. 12. The Defendant No. 12 alone 
contested the' suit and ^resisted the.olaiiu 
cf the Plaipt^ on two. grounds. It was 
(IP}^5u^;fl«!^.hif beb«lf, fiiBt,.ihafi tb«. 


share of the Dofendants Nos. 18, 14 and 
35 which the Defendant No. 12 purahas- 
ed in execution of the mortgage leinree 
against the said Defendants was not liable 
for the rent at the time when the Defen- 
dant No, 12 purchased the same; in fact, 
the arrears of i-ent for which the decree 
was obtained fell due before this pur- 
chase. It wag next contended that, so 
far as the share of the Defendant No. I 
was concerned, the Defendant No. 12 
was no more than a mere mojtgagee ot 
that share as the sale of that share had 
already been set aside; and, therefore, it 
was said that the Defendant No. 1 re- 
mained liable, if there was any liability 
for contribution to the extent of his 
share. Now, the learned Subordinate 
.fudge, as already stated, passed a decree 
without contest against the Defendants 
other than the Defendajit No. 12 and they 
do not question the decree made against 
them. It is the Defendant No. 12 alone 
who has preferred this appeal. 

The learned Advocate who appeared 
for the Defendants- Appellants contended, 
first, that neither sec. 69 nor eec. 70 of 
the Indian Contract Act were applicable 
to the facts, of the present case ; and, 
therefore, he said that the Plaintiff was 
not entitled to any cohtributiott from the 
Defendant No. 12 upon the payment made, 
by him. It was stated that the elements 
necessary to attract the operation of sec. 
69 did not exist in the present case nor 
did the provisions of sec, 70 apply to this 
case. As regards this point, I need 
hardly say that the liability to contribu- 
tion is not entirely contained in the two 
sections- of the Contract Act referred to 
above, although generally leaking a 
large number of such cases do come with-, 
in the purview of those tvfo seotioiiB.. 
The Court as a.Couitof justice, equity 
and good conscience may, in certutHtiid^i 
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cumstanods — although auch cirumstances 
do not bring the ease atriotly within the 
purview of these two sections, allow con* 
tribution, i| the claim appears to be either 
just or equitable. I need hardly cite 
more than one case in which the question 
was discussed, namely, the case of M atari- 
gini Dehi v. Brajestoar Banerji (1). Mr. 
Justice Mookerjee in delivering the judg* 
irient in that case said as follows : — ‘‘ The 
right of contribution has its foundation in 
and is controlled by the principles of jus- 
tice, equity and good conecicnce. It does 
not arise from contract, although it has 
sometimes been based on the theory of an 
implied contract for contribution suppos- 
ed to exist between the parties jointly 
liable ex-contractu. Every joint debtor 
who has been compelled to pay more than 
his share of the common debt has the 
right of contribution from each of the co- 
debtors. The principle is that one who 
has discharged a common liability can 
recover from his co-obligors only the ex- 
cess that he has paid over his shai'e and 
each co-obligor is liable to contribute only 
in proportion to his share of the common 
debt or obligation." Now, the same case 
is als.) anthonty for the proposition that, 
in cases such as the present one is, both 
secs. 69 and 70 of the Contract Act are 
applicable. 1 shall presently refer to the 
^stinction, which the learned Advocate 
for the Appellants has drawn as to why 
the same ni(e should not be applied to the 
facts of the present case. 

Taking sec. 69 first, it enacts that " a 
person who is interested in the payment 
of money which another is bound by law 
to pay and who, therefore, pays it is en- 
titled to be re-imbursed by the other." 
It if argued that the present Plaintiff 
cannot be said to have been interested in 
the payment because he was also liable 
>.1) W 0, I<, j. SOS (1914>I 


GOPAD Hari Ghosb Choddhtjby* 

to pay the money. It was- also - aigued 
that the Defendant No. 12 was not bound 
to pay the money because he was neither 
a party to the decree for rent nor was the 
period for which the rent was claimed 
subsequent to bis purchase. It appeara 
to me that this contention is not sound. 
The Plaintiff was interested in the pay- 
ment of this decretal amoimt. He was 
interested because it affected his property. 
He was further interested because there 
was the decree against him and he was 
interested to see that that amount was 
paid. A person may be interested in a 
payment, though he may be liable for or 
bound to pay only a part of the money. 
Here the Plaintiff was not bound to pay 
the whole of the money. The share, ac- 
cording to the Plaintiff, which the Defen- 
dant No. J2 held was liable for the money 
and, therefore, sec. 69 applies. I think, 
therefore, the argument that the Plain- 
tiff was not interested within the mean- 
ing of sec. 69 is not tenable nor is the 
argument that the Defendant No. 12 was 
not bound to pay the same tenable, be- 
cause, although the said Defendant was 
neithei* a party to the decree nor were the 
arrears due for a period subsequent to bis 
purchase, he was bound in law to pay the 
same as the property which he purchased 
was liable for the payment of that money. 
The section does not speak of mere per- 
sonal liability. There is abundant autho- 
rity for the proposition which I have re- 
lied upon. Take the case of Manindra 
Chunder Nundy v. Jamahir Kumari (2), 
which the learned Advocate for the Ap- 
pellants cited in support of his contention. 
In that case, Mr. Justice Gbose in deli- 
vering the judgment of the Cugrt said 
that a mortgagee who purchased a tenure 
In execution of his mortgage decree pur- 

(f) I.L.B.8a0al.6«t •. o, 9 0. W. V. 
970(1909). 
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chased' it snbiect to the liability for the 
rent with which the tenure was charged, 
it may be pointed out that rent is the 
first. charge — a charge which is superior 
to the charge of the mortgagee himself. 
The learned Judge pointed out in that 
case that the reason for this view was that 
when a mortgagee in execution of his de- 
cree purchased the tenure the price that 
he paid must have been in view of the 
liability for the arrears of rent to w'hich 
the tenure was subject. Therefore, in 
the present case, the share which the De- 
Yendant No. 12 purchased in execution of 
his mortgage decree was liable for the 
amount of the decree for rent, altliougli 
the period for which the rent was due was 
anterior to his purchase. Other cases 
may also be in feupport' of the same 
view; but it is not necessary to do eo. I 
shall only quote tlie words used in the 
case to which I have just referred, 
namely, the case of Mariindrn Ghunder 
Nundy v. Jamahir Kumari (2). It was 
held there that " a mortgagee who 
purchases a property at an execution sale 
is under a legal liability to pay the rent 
due upon the property at the time of the 
purchase and, therefore, cannot claim 
under sec. 69 of the Contract Act contri-. 
button from the mortgagor." The De- 
‘fendant No. 12 was, therefore, legally 
bound to pay a part of the money due on 
the decree^ I > 

Now, taking sec. 70 of the Contract 
Act, the argument advanced by the learn- 
ed Advocate on behalf of the Defendants- 
'Appellants was that the Defendant No. 12 
'was not benefited by the payment and, 
therefore, sec. 70 had no application to 
•ihe case. It was conceded that the pay- 
ment made by the Plaintiff M'ae not a 
voluntary paymefit and, therefore, he 
’. ^ ^ L. B. 88 Otl. 648 1 •. F. 8 O, W, N. 670 


did lawfully pay the money; but as the 
Plaintiff’s deposit set aade the sale of 
the entim property, it. was : argued.' that 
the Defendant was not benefited, because, 
in the result, he lost the benefit of his 
piu’chnse of the entire* property and' was 
left only with the share which he held 
before. In my opinion, there is a fallacy 
in this argument. The character in 
which the Plaintiff sued the Defendants 
and the character in which the Defendant 
No. 12 was Charged with the liability was 
the character of co-sharers as between 
themselves; and, os the property was 
saved by the deposit, the Defendant 
No. 12 was benefited' to the extent of his 
share. Whether his purchase in execu- 
tion of the rent decree was a better bar- 
gain or not has no real effect on the ques- 
tion. 

In my opinion, it is not necessary, 
therefore, to invoke any principle of 
equity or justice in the present case as I 
think that both secs, 69 and 70 of the 
Contract Act are applicable to the facts 
of the case so far as the share which the 
Defendant No, 12 purchased in execution 
of iiis mortgage decree is concerned, 
namely, the share which originally be- 
longed to the Defendants Nos, 13 to 16. ' 

But as regards the share which be- 
longed to the Defendant No. 1, I think 
the position is different. The learned 
Subordinate Judge has made a joint de- 
cree against the Defendant No. 1 and the 
Defendant No. 12 so far as this share is 
concerned. This was obviously wrong. 
In a suit for contribution, the respective 
liabilities of the parties should be ascer- 
tained and determined once for all" ahd 
nothing should be left undetermined 
which may lead to further litigatuUi for 
the ascertainment of such liability ' be- 
tween two or metee of the parties to the 
suit. That is not the only eteHr in the 
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No. 1 who alone should be held liable. 


decree. It appears that, so far as the 
share of tl;ie Defendant No. 1 is concern- 
ed, the Defendant No. 12 was no more 
than a mere mortgagee — ^not a mortgagee 
in possesaion but an ordinary mortgagee. 
The property no doubt was liable for the 
rent doe on it; but the liability was pri- 
marily the liability (rf the Defendant No. 1. 
So long as the Defendant No. 12 did not 
purchase in enforcement of his mortgage 
against the Defendant No. 1, the Defen- 
dant No. 1 was liable to pay the rent and, 
even if the Defendant No. 12 was obliged 
to make any payment to save the pro- 
perty from sale m execution of a mnt de- 
cree, the Defendant No. 1 would be 
ultimately liable to pay that money to the 
Defendant No. 12 and the Del'cndaiit 
No. 12 would be entitled to add that 
money to the mortgage debt due to him 
by the Defendant No. 1. Therefore, so 
long as the 'Defendant No. 1 remained 
Idle owner of the property as a mortgagor 
and was m possession, the liability to save 
the property from sale in execution of the 
decree for arrears of rent was his liability 
and not the liability of the Defendant 
No. 12. Consequently, 'neither sec. 00 
nor sec. 70 of the Contract Act would ap- 
ply so far as the share of the Defendant 
No. 1 is concerned. The Pladntiif, 
therefore, has failed to establish any 
liability of the Defendant No. 12 for tho 
amount due on account of the share 
which belonged to the Defendant No. 1. 

In this view, I think that the deo'ee of 
the learned Subordinate Judge ^ould be 
varied. The appeal should be dismissed 
so far ae regards the amount due on ac- 
count the share of the Defendants 
Nos. 18, 14 and 16 and it should be allow- 
ed in so far as the decree of the Court be- 
low, makes tbs Defen^nt No, 12 liable 
fw the amount due- in. respect of the 
■hare which’ belonged to the Defendant 


Costs will be in proportion to the respec- 
tive success and faihure of the parties in 
both the Courts. The hearing fee is 
assessed at Ks. 200. 

There is a cross-objection by the Plain- 
tiff and it raises only one question, 
namely, that the learned Subordinate 
Judge ought to have allowed the Plaintiff 
interest upon the amount found due to 
him from the date Of the suit. 1 think 
that that contention is right. The Plain- 
tiff will be entitled to interest at six per 
cent, per annum on the amount found due 
to him by the lower Court from the date 
of the suit until realisation. No order is 
made as to the costs in the cross-objec- 
tion. 

Walmsley, J.— I agree. 

S. C. M. 

(CIVIL APPBLLATB JUBlsmCTlOMo 
Affcal fbom Affxllatb Ukobm 
No. 1329 OF 1923. 

Gbsavbs, J. 

B. B. Ghose, j, 

1926, 

Heard, 9 and 

10, dune. 

Judgment, 

10, Jane. 

Emdmee Act (I of 1879), m. 99, pnv. (4)-. 
Mortgage— Oral ,tndenee to prove dieehargo parfig 
Ig pagment and parity bg rdeaee, if admietiUe, 

Oral evidence may be admitted to. prove 
that a mortgage has been diseharged 
partly by payment and partly by release 
of debt and there is nothing in sec. 99 of 
the Evidence Act to prevent such evi- 
dence being admitted. 

G. P. MaIiLaffa «. Matum Naoc 
Chettx ,(1) distinguished, 

(1) I. L. B. 4S Kad. 41 (IBIS). 


Mohih Obandba Dbt, 
Plaintiff, Appellant, 

V. 

Bamdatal Duita, 
Defendant, Respondent 
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Mohim Chanpra Day v . Kamdayal Ddtta. 

Jaoannath V. Shankar (2) dissented 
from . 

Ariyaputhbia Padayachj t). Mdlthu- 
KoMARAswAiii Padayachi (3) referred to. 

This was an appeal prefferred on the 
19th of March 1923, af^ainst the decree of 
B. E. Bose, Esq., 2nd Additional District 
Judge of Zilla Mymensingh, dated the 
2nd December 1922. affirming the de- 
cree of Babu ITperdra Kumar Kar, Mim- 
sif, Ist Court at that place, dated the 23rd 
of December 1921. 

The facts of the case will appear from 
the judgment. 

Dr. Radhabenode Pal and Babu Hem 
Kumar Bose for the Appellant. 

Babu Annoda Charon Karhoon for the 
Respondent. 

The Judgment of the Court was im 
follows 

B. B. Ghose, J. — This appeal arises 
out of a suit brought on a mortgage bond. 
Both the Courts below found that the 
mortgage debt was discharged by the De- 
fendant depositing Re. 600 and odd with 
the landlord with the consent of the 
Plaintiff. The mortgage debt on that 
date came up to Bsj^ 673-7-0. Upon the 
finding that the mortgage debt was dis- 
charged as aforesaid both the Courts be- 
low dismissed the Plaintiff’s suit. The 
Plaintiff appeals and the sole contention 
on his behalf is that oral evidence is not 
admissible to prove the discharge of the 
debt, inasmuch as it imports an agree- 
ment to relinquish Bs. 73 odd of the mort- 
gage debt. In support of this oemtention 
reliance has been placed upon two cases. 
The first of these is the case of 0. P: 
Mallappa v! Uatum ^ Nagu Chetiy (1). 
The head-note of the case rune thus : 

1 ' -Vf _ 

4a Mad. 41 (1918). 

(81 I. L. R. 44 Bom. 86 (1919). 

(8> 1. li. R 37 Mad. 488 (1918) 


“ A subsequent oral agreemeni io tehe' 
less than is due under a registered mort- 
gage bond is an agreement modifying the 
terms of a w'ritten contract; apd, if it is 
to be proved, oral evidence is inadmissible 
under sec. 92, proviso (4) of the Indian 
Evidence Act." In that case, however, 
it was held that the Defendant was exo- 
nerated from the liability of proving the 
agreement, because it was admitted by 
the Plaintiff. Under sec. 58 of the Evi- 
dence Act, such plea was taken into con- 
sideration and givien effect to. The case 
only lays down the rule enacted under sec. 
92 of the Evidence Act and can hardly be 
said to be an authority for the proposi- 
tion advanced on behalf of the Appellant. 
The next case relied on is that of Jagan- 
noth V. Shankar (2). That case seems to 
be in point. There the debtor had alleg- 
ed that he had jjaid a sum of money in. 
full discharge of the mortgage debt al- 
though a larger sum was due on the mort- 
gage bond. Sir Korman Macleod, C. J., 
observed at page 68 thus; "But the 
argument before us has been that there 
has not been subsequent oral agreement to 
rescind or modify the mortgage, but there 
has been an actual discharge, and that 
oral evidence was admissible to prove a 
discharge. In my opinion, there is no 
substance in that argument. The De- 
fendant's case must be that the mort- 
gagee agreed to receive Es. 800 in Cull 
satisfaction of the much greater amount 
which was due on the mortgage, and 
although he might have said when receiv- 
ing Rs. 800, ‘ I now discharge you fmm 
the mortgage,’ there was none the less an. 
agreement which modified the original 
agreement of mortgage.’- With ail -res- 
pect I am unable to apeept the xeasemmg 
of the learned Chief Justice. A Boort- 
' gage is discharged either by payment of 

(8) Lib B.4i Bom. 66 (1919). 
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the full amount of the debt or by release it would be an extremely dangeroue pro- 
of the debt itself. It has never been cedent if oral evidence were allowed of 
doubted that a discharge of the debt by such a transaction does not also impress 
payment may be proved by oral evidence, me and I think that the danger may be 
This point is not contested on behalf of the other way. Such evidence has sel- 
the Appellant. The cases in support of dom been excluded in this province. It 
this will be found referred to in Ariya- i® common knowledge that when a debtor 
puthria Padayachi v. Multhukomara- makes payment of hie debt amicably to 
swami Padaytechi ( 3 ). Oral evidence of hie mahajan a remission is often made 
such discharge is not excluded bj' any of a part of the interest due on account of 
provision of sec. 92 of Ibe Kvideiice Act. the mortgage bond. If it be held that 
A release of a debt also may be effected this release cannot be proved by oral evi- 
by parole, but if it is in writing it should dence, the mortgagee may sue his debtor 
be registered, if it falls within the provi- for the amount remitted years after the 
sions of sec. 17 of the Registration Act. debt was fully discharged; and this he 
The I’elease for value is not a transfer of oiay do, notwithstanding that he had re- 
ownership, and though it is true a person turned the moidigage bond to the debtor 
who releases a security without considera- on obtaining full satisfaction, for nothing 
tion may be said to make a gift of it, the hut a proper document would prove the 
transaction does not tall under Chap. VII remission. This, however, would be a 
of the Transfer of Property Act, which position which cannot be contemplated. I, 
deals only with gifts of tangible property, therefore, think that oral evidence may 
There is nothing in the law which re- be admitted to prove tlnit a mortgage 
quires a writing for a release of the debt bond has been discharged partly by pay- 
by the creditor. What then is there to ment and partly by release of tho debt 
exclude oral evidence of the discharge of and there is nothing in sec. 92 of the Evi- 
a mortgage bond when it is pleaded that dence Act to prevent such evidence being 
it was made partly by payment of money admitted. 

and partly by release of the debt? If the On this ground, I would dismiss the 
creditor says to the debtor I now die- appeal with costs, 
charge you from the debt ” or if he says Gbbavbs, J . — 1 agree, 

“ I make a free gift to you of the money H. G. 

you owe me,” I do not think that this • ■ 

can be called an agreement, as there is [CRIMINAL APPBLLATB JVRISDIOTIOM*] 

neither any promise to perform anything Govt. App. No. 3 of 1925. 

in future nor is there any consideration » i Thb SupiBurtlNDiirc 

for it. Nothing has been left to be. done ‘ ‘ * and Rbhbhbbanobb 

and the transaction is completed at the op Lboal Af pairs 

DKonent when tlie release is made. Such j 94 *.i BmoAb, 

a tcansaction does not . fall within provi- “®**r**^*™ , Appellant, 

BO (4) to sec. 92 of the Evidence. Act and •®* 

I.do not think that oral evidence of.it is . Kibah Bala Disn, 

excluded hy -that-^viso. The fear ex- November* Respondent, 

pressed by the- learned Chief J ustice that xAumb aoemd, taking of, in Court 

&) LL,n> 87 Mad. 4X8 (t912)t uudtr ordtr* of Moffutratt —Qmpariwn kg aapht 
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of tAumb.impnssionjSo (aim with others in evidence 
— Proe^ure, if proper and legal —Aet XXXIII of 
IBtOf [see. S— Magistrates power in this respect— 
Evidence Act (I of 187S), sec: 4 /), [dl. {o)— Opinion 
of export on comparison of thumb impression. 

The Respondent was prosecuted under 
sec. 82 of the Registration Act for having 
falsely personated another woman at the 
time of the registration of a document 
purporting to have been executed by the 
latter. Under orders of the trying Magis- 
trate the Respondent’s thumb impression 
was taken by an expert and compared 
with that on the document in question 
and relying on the evidence of the expert, 
that the two tallied and were totally 
different from the thumb impression of 
the woman whom the Respondent had 
personated, the Magistrate convicted the 
accused but the Sessions Judge on appeal 
set aside the conviction and the local 
Government appealed: 

Held— That sec. 0 of Act XKXIII of 
1920 authorised the Magistrate to direct 
the thumb impression to be taken in the 
manner'in which it was done and illustra- 
tion ,(c) to sec. 45 of the Evidence Act 
makes it abundantly clear that in a case 
tike the present the opiyion of the expert 
formed by comparison of the various 
thumb impressions referred to is admis- 
sible in evidence. The procedure adopt- 
ed by the Magistrate was therefore in 
strict accordance with law. 

The High Court ‘in setting aside the 
acquittal directed, upon a consideration 
of 'the circumstances of the case, that the 
Respondent should be released under sec. 
562 of the Criminal Procedure Code on her 
entering' into a hond ufith surety to appear 
and receive' 'sentence when called upon 
within one jf ear. 

Appeal agaiust an'Oi’der of 
the SeSBioQi Judge of Bankura, dated the 
Cit^'Bebiualy 1925, Beitiog aside ao order 


of the Deputy Magistrate of Bankura, 
dated the 2drd December 1924, convict' 
ing the Respondent Kiran Bala under 
sec. 82, els. (a), (b) and (c) of the Regis- 
tration Act and sentencing her to six 
months' rigorous imprisonment. 

The facts of the case will appeur from 
the judgment. 

Mr. Ashraf Ali for the Appellant. 

Babu Narendra Krishna Bose for the 
Respondent. 

The Judgment of the Court was as 
follows : — 

This is an appeal by the Superinten* 
dent and Remembrancer of Legal Affaira, 
Bengal, against the acquittal of the Res- 
pondent Kiran Bala Dassi by the learned 
Sessions Judge of Bankura by his judg- 
ment, dated the Cth February 1925. 

The short facts are as follows : — The 
Respondent Kiran Bala Dassi along with 
three other persons, Upendra Nath 
Ulioshal, Kishori Mohan Misra and 
J'auchu Uopal Chakra varti, was put upon 
trial foi^ offences under sec. 82 of the In- 
dian Registration Act. The case for tlie 
prosecution was that a deed of release, 
dated the 29th March 1923, purporting to 
have been executed by one Sindhu Bala 
Dassi in favour of Upendra Ghosbal was 
a forged document made at the instance 
of Upendra Gboshal, that Panebu Gopal 
Was the scribe and that he had signed the 
name of the executant and that Upendra 
Ghosbal procured the registration of the 
document by causing Kimn Bala, the Res- 
pondent before us, to personate Sindhu 
Bala Dassi beifore the Sub-Registrar of 
Assurances, and that Kishori Mohan 
falsely ideutified^Kiran Bala Dassi as 
Sindhu Baja Dt^d at the. time of the .re* 
gktratiqn the document. During ; th.a 
course of the trial in tlie Court of first in- 
stance the learned Deputy Magistrate 
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Mr. Ahmed directed that the Bespondent 
Eiran Bala Basai.ahotild give her thumb 
impression. Accordingly ber thumb im- 
pressidti was taken and it was compared 
by an expert witness, being P. W. 17, 
Jnanadn Chandra Bose, with the thnmb 
impi'ession purpurtiug to be that of 
Sindhu Bala Dassi which was on the bond 
and which had been taken at the time of 
the registration of the deed and in the 
Snb-Begistrar'e book. The evidence of 
the expert w'as to the oflfcot that I lie three 
thumb impressions, namely, that of 
Kiran Bala taken in the Court before the 
learned Magistrate, that which appeared 
on the deed and purported to be the 
thumb impression of Sindh ii Bala and 
that which appeared in the Sub-Regis- 
trar’s thumb impression book and which 
also purported to be the thumb impres- 
sion of Sindhu Bala were in fact and in 
truth the thumb impression of one and 
the same person, and that the thumb im- 
pression of Sindhu Bala who had been 
examined as a witness for the prosecution 
and whose thumb impression had been 
taken in Court did not tally wjth the 
thumb impressions hereinbefore referred 
to. The learned Magistrate who tried the 
case acquitted Panchu Gopal, but he 
found that the three other accused per- 
sons, Upendra, Eishori and the present 
Respondent Eiran Bala Dassi were guilty 
and sentenced thetn to various terms of 
imprisonment. So far ae Eiran Bala was 
conotened the sentence on her was that 
she should undergo rigorous imprison- 
ment for a period of six months. The 
accused persona ■ thereupon, preferred an 
appeal before the learned Sessions Judge 
of ^nkura. But - it having appeared 
that there had been no'compliance with 
the provisions of sec. 342^,' Cr.' P. C., a re- 
trial was ordered. Qn. retrial by the 
IbittMii ‘ Magistrate the aedised wqn 


again convicted and sentenced to the same 
terms of imprisonment as in the previous 
trial. There was then an appeal to the 
Sessions Jiidgo and by his jndgment, 
dated the Oth February 1926, the accused 
persons w’ere acquitted. As regards the 
two accused TTpendra Ghoshal and 
Kisliori Misra the learned Sessions Judge 
held that there was not sufficient legal 
evidence against them to warrant a con- 
viction. But as regards Eiran Bala Dassi 
the learned Sessions ,Tudge was of opinion 
that her thumb impression taken at the 
time of the trial was inadmissible in evi- 
dence, as such thumb impression had 
been taken illegally. Therenpon the pre- 
sent appeal has been preferred as stated 
by the Superintendent and Remembran- 
cer of Legal Affairs. 

It is contended on behalf of the Gov- 
ernment by the learned Deputy Ijegal 
Remembrancer tliat the Sessions Judge 
was dearly in error in holding that the 
thumb impression in question, namely, 
one that had been taken in Court of. the 
Respondent Eiran Bala Dassi had been 
taken illegally, and in support thereof he 
lias drawn our attention to the provisions 
of sec. 5 of Act XXXIII of 1920, being an 
Act which authorizes the taking of 
measurements and photographs of con- 
victs and others. Sec. 8 of Act XXXIII 
of 1920 rims as follows : — “ If a Magis- 
trate is satisfied that for the purposes of 
any investigation or proceeding under 
the Code of Criminal Procedure, 1898, it 
is expedient to direct any person to allow 
his measurements (measurements as de- 
fined in the Act include finger impressions 
and foot-print impressions) or photograph 
to be t'>ken, he may make an order to that 
effect, and in that case tHe person to 
whom the order relates shall be produced 
or shall attend at the time and place 
specified in the bi^er, and sbdl allbw his 
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measarements or photograph to be taken, 
as the case may be, by a Police Officer.” 
We think this is sufficient authority- for 
the course that was adopted by the learn- 
ed Deputy ^Magistrate. As is well 
known, before the passing of the Act 
there was considerable controversy as to 
whether thumb impressions could be 
taken of a person by order of a Magis- 
trate, and to settle all such double this 
Act was passed. 

Then the question arises whether the 
evidence of the exjiert who had an oppor- 
tunity of comparing the thumb impres- 
non of Kiran Bala which had been taken 
in Court with the thumb impressions on 
the deed and in the Sub-Registrar's 
thumb impression book is admissible un- 
der the provisions of the Indian Evidence 
Act. Sec, 45 of the Indian Evidence Act 
makes the opinion of an expert on a 
matter like this admissible in evidence. 
Illustration fc) to sec. 4.5 makes it abun- 
dantly clear that in a case like the present 
the opinion of the exjierl formed by com- 
parison of the various thumb impressions 
hereinbefore referred to is admissible in 
evidence. It would therefore follow that 
the procedure which was adopted by the 
Magistrate was one i^ strict accordance 
with the provisions of the law and that 


peraonated Sindhu Bala Dassi at the tijoae 
of the registration of the document. 

We must therefore allow the - appeal, 
and the only question now before us is 
what the sentence should be on Kiian 
Bala. ,She is staled to be a widow of over 
J5, and although there can be no doubt 
whatsoever that she did personate Sindhu 
Bala Dassi at the .time of the registration 
of the document before the Sub-Registrar 
it is abnndantlv clear from the evidence 
on tile record (hat she was a- pupiiet in the 
liands of other accused, l.-nder tliese cir- 
cuiustunces we have anxiously considered 
whether we should pass a sentence of Im- 
prisonment on her, and we have come to 
(be conclusion that having regard to the 
amended provisions of sec. ,562 of the C!ode 
of Criminal Procedure, this is a case in 
w'hich we can take action thereunder, 
and instead of sentencing Kiran Bala 
Dassi at once to any punishment we 
direct that she should be released on her 
entering into a bond w’ith one surety of 
one hundred rupees to appear and receive 
.sentence when called upon during the 
|)ei'iod of one year. 

S. C.* M, 

[CRIMINAL APPELLATE JDEISDIOTION.] 
App. No. 548 of 1925. 


the learned Sessions Judge was not correct q q Ghosk J 1 

in saying that the thumb impression of j ’ * Appellants, 

Kiran Bala Dassi whicli had l)een taken *1926 

in Court was one which had been taken jg January King-Empibob, *• 

illegally and against a fundamental prin- ’ j Respondent. 


dple of law. That being so, it is impos- 
sible to resist the conviotiou that the 
thumb impression which had been put on 
the deed at the time of the registration of 
the document was one which had been 
put not by Sindhu Bala Dassi but by 
Kiran Bala Dassi ; in other words we are 


CireumtUmtUd etfidenet, wAm ntfieimt for tm- 
vietim—Vordiet of jwry—VtrdiM of gniliy of 
murder with daeoity—No direct evidence and cd"- 
cumetantial tmdenee wholly ineuffiment—Aceated 
acquitted by Bigh Com on the ground of no 
eeidence—Conmetkn of murder and eentenee of 
impritonnmt, impropriety of—Judgdt duty whon 
in hit opinion verdkt not right. 


evidence^on the record The case for the prosecution *itaf 
vw Kiran Bala Dassi who had that the aonmed who joprkei aia gatfiet^ 
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lar ' place a* reapers of paddy went away 
on a partteutar night with a quantity of 
paddy loaded in two boats belonging to 
them and accotnpanied by one K and his 
son for whom they had worked. K had a 
boat of his own which was lashed to one 
of the boats belonging to the accused. 
The accused reached their place of des- 
tination with their boats but K and 
his son and their boat were never seen 
again. The defence was that K and his 
son did not accompany the accused who 
want home after finishing their work with 
their share of the paddy to which they 
were entitled. The accused were tried 
on a charge under sec. 396, I. P. C., of 
committing dacoity with murder and un- 
animously found guilty by the jury and 
sentenced to various terms of imprison- 
ment : 

Held — That circumstantial evidence in 
order to bring a charge home to an accus- 
ed person must be such as to show that 
within all human probability the act 
alleged must have been done by the ac- 
cused persons. 

Here the utmost proved teas that the 
two presumably deceased persons went 
away with the accused on a windy night 
in accused’s boat of their own free will, 
having their own boat in attendance and 
were never seen again, and it was impos- 
sible to say from this that they were mur- 
'^ered and the charge of dacoity also failed 
in the absence of evidence that the paddy 
'did not belong to the accused. 

The High Court finding that there was 
no evidence to substantiate the charges 
acquitted the aeciued. 

Held farther — That if a Judge accepts 
a finding of murder there are only two 
penalties and he has no right to pass in- 
adequate sentences. If he does not be- 
lieve the verdict is right it is his duty to 
the High Court, 


T1u 8 was an appeal preferred on the 
24th of August 1925 against an order of 
the 2nd Additional Sessions Judge of 
Zillah Backerganj (Mr. N. Lahiri), dated 
the 16tli June 1925. 

Tile facts of the case will appear from 
the judgment. 

Babu Debendra Narain Bhattacharjee 
and Mould Syed Nowsher Ali for the Ap- 
pellants. 

Mr. Khundkar (Deputy Legal Remem- 
brancer) for the Crown. 

The Judgment of the Coubt was as 
follows : — 

The five Appellants hate been put on 
their trial along with two others who have 
not appealed on one charge under sec. 
396, I. F. C., of committing dacoity with 
murder of one Kamaluddi and his son 
Abdul Majid at a place between Eachu- 
patra and Eeshabpur on or about the 22nd 
Fous 1329 (January 6 th, 1923). They were 
tried by the 2nd Additional Sessions Judge 
of Backerganj with a jury and were unani* 
mously found guilty and sentenced Mafi* 
zuddi to seven years’ rigorous imprison- 
ment, Hosbanali to three years’ rigorous 
imprisonment and the other three to 
4 years’ rigorous imprisonment on the 
16th June 1926. It appears there were 
previous trials which were set aside by 
this Ciourt. 

The facts of the case according to the 
prosecution are as follows : — 

Eamaluddi, an inhabitant of Keshabpur, 
had certain paddy lands at Eachupatra. 
He engaged 18 reapers including the pre- 
sent Appellants to reap his paddy and the 
13 reapers, who were apparently people 
unknown to him before, came in two big 
boats at the beginning of Agrahayan and 
settle 1 on the land and during Agrahayan 
and Fous reaped his and some other peo- 
pte's paddy tor tfiem->th« terms of tbHr 
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remuneration being that they were to get 
either l/8th or 1/lOth share of the pro- 
duce — (the evidence on this point is dis- 
crepant) for their services. They com- 
pleted their work. On the 6tli January 
after night-fall eleven of the reapers (two 
staying behind) started back with IfiO 
maunds of paddy, without being paid for 
their services, in two boats with Kaina- 
luddi and Abdul Majid to take the 
paddy to Keshabpur. Eamaluddi had a 
small {dingi) boat which was lashed to one 
of the two reapers’ boats. Since that 
date Kamaluddi and Abdul Majid have 
not been seen again, nor has their dingi 
boat. These eleven reapers reached their 
own homes, which arc in a village in the 
Dacca District, shortly before the end of 
Pous, and there is evidence to show that 
they then unloaded the paddy of their two 
boats and took it by the help of pack- 
ponies to their headman’s (Molizuddi, A}»- 
pellant No. 3) house. 

The evidence further shows that wlion 
Kamaluddi and hie son Abdul Majid left 
Keshabpur on tlie Gth January with the 
eleven reapers he left behind him besides 
the tw^o other reapers another son of his, 
Abdul Karim, Ihc complainant in this case. 
The evening after the boats loft, some co- 
villagers of his arrived at Keshabpur and 
told him his father and brother had not 
reached home when they left. He then 
went to call the other two reapers who had 
been left behind and found they had dis- 
appeared leaving certain articles of little 
value behind them. Ho then started at 
once for home and found his father and 
brother were not there. He searched 
vaHous w'aterways and then sent infor- 
mation to the thana and himself rejK)rted 
to the Sub-Divisional Officer of Patua- 
khali on the 13tlr January that his 
fibther yas missing. Enquiries were 
'.Hll "It WM found the 11 rea{>ers 


had arrived safely at their house mth 
paddy. The defence is that Eama- 
luddi and his son did hot f^o away 
Kachupatra with the eleven reapers at 
all. The reapers went home with their 
share of the paddy, a share to which they 
were entitled, after finishing their work 
in Kachupatra. 

In the present trial a nolle prosequi was 
entered against one of the reapers and he 
was called as a witness for the prosecu- 
tion. He has given evidence but has sup- 
ported the defence version. 

Whatever may have been the charges 
at the previous trials (the case was origi- 
nally instituted under secs. 364 and 407, 
T. P. ('■.) we are only concerned here with 
the charge of dacoity with murder. 

The verdict of the jury and the charge 
of the Additional Sessions Judge are as- 
sailed on two points : — 

(1) The direct evidence us to how much 
paddy the reapers actually had with them 
on their arrival liome, i.e., whether they 
bad more than what was their proper re- 
muneration for tJieir work is unreliable 
and the Judge has misdirected the jury on 
the point. 

('2) There being no direct evidence of 
either dacoity or murder the Judge has 
failed to direct the jury as to what is suffi- 
cient circumstantial evidence on which to 
justify a conviction. Indeed there was no 
case to go to the jury at all on a charge 
under sec. 396. ’ 

As to (1) the evidence as to how 
much paddy was due to the reapers 
for their services is most meagre ; 
they were entitled to a. share not only of 
Katnaluddi's crop but of the other crops 
they reaped and the evidence of how much 
paddy the reapers actually had in thsir 
boats on their arrival home is that only .of 
two of the owners, of padc-ponfos. 
Whatever elM tl^ evidenee ihewv/ 
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not prove what amount of paddy reached 
the reapers’ houses. We have only a 
rough ghess at the most that can be de- 
duced from the evidence of these two wit- 
nesses. 

The second point however is the more 
important. If the complainant is to be 
believed (and the jury apparently believed 
him) Eamtduddi and his son undoubtedly 
left Kachupatra in the reapers’ boat and 
were never seen alive again. The two 
reapers left behind mysteriously disap- 
peared. There is therefore ground for 
suspicion, but is there anything more? 

Circumstantial evidence, in order to 
bring a charge home to au accused per- 
son, must be such as to show that within 
ell human probability the act alleged must 
have been done by the accused persons. 
Here the utmost proved is that the two 
presumably deceased persons went away 
from Kachupatra with the accused on a 
windy night in accused’s boat of their own 
free will, having their own bout in atten- 
dance, and were never seen again. It is 
impossible to say from this that they were 
murdered; they may have got into their 
own boat and been drowned; they may 
have fallen out of the boat of the reapers 
and been drowned; anyway there is no 
conclusive evidence that any of the reapers 
caused their death. There is then no 
evidence of murder. Equally too there 
is no evidence of dacoity (robbery with 
violence) ; the offence of dacoity assumes 
that the reapers not being in possession 
of the paddy by violence seized it. The 
complainant himself says they took the 
paddy into their boats ; he says it was his 
father’s paddy but admittedly part was the 
shars of the reapers who had cut paddy 
for him and there is nothing to show that 
the rest was not the paddy earned for 
Guf&ig the ott>p from the other people for 
whoni thuy worked at Kachupatra. 


The learned Deputy Legal Bemem- 
brancer has admitted that there is diffi- 
culty in supporting the finding of the jury 
— ^which to our mind is due to the fact that 
the meaning of circumstantial evidence, 
Budicicnt for conviction, in the absence of 
direct evidence, wae not explained to the 
jury — but has asked us to consider whe- 
ther we canuot find a minor offence sucli 
as criminal misappropriation or breach of 
trust committed. 

We are unable to accede to bis request. 
In previous trials these unfortunate 
reapers, who have now been off and on be- 
fore the Courts for nearly three years, 
w'cre tried on various charges. A last 
effort has a])parently been made to get 
them convicted by getting one of their 
number to give evidence on a new 
charge, not as an approver, but as an or- 
dinary witness. This has failed and wo 
must say that if this w'itness had suppoi- 
ted the prosecution at this late stage we 
should have held his evidence of little 
value. 

In the result we find there is absolutely 
no evidence to substantiate the charges 
and acquit the present Appellants. Two 
persons have not appealed — on them the 
sentences are two years’ imprisoau^eol 
We are precluded from passing any orders 
in respect of them but in view of our judg- 
ment (a copy of which will be sent to the 
Legal Bemembrancer forthwith) leave it to 
the Local Government to act under sec. 
401, Cr. P. C., if so advised. We cannot 
close this caso without two remarks. 
The re-trial on the present charge was only 
justified if the approver witness support- 
ed the case. He should have been ex- 
amined at an early stage and when be 
failed to support the prosecution case (we 
have little reasoi^ to disbelieve him) the 
case should have been withdrawn. 

It is also difficult to harmonise the 
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sentences with the findings of the jury on 
the charges. Murder is murder and if a 
Judge accepts a finding of murder there 
are only two penalties. He has no right 
to pass inadequate sentences. If he does 
not believe the verdict is right it is his 
duty to refer it to this Court. Let the 
Appellants be released at once. 

S. 0. M. 

tCRIMlNAL APPELLATE JURISDIOTIOM.] 
Apf. No. 747 or 1925. 

Victor 

Toll. KlNG-EllifBBOB. 

Statritjf /or good behaviour— Su^tieioui penoni, 
inabUUg to prove eouree of livdihood, if ground for 
aotion agamet— Criminal Procedure Code (Act V of 
098), tee, 109 (b), evidenee judifging order under 
^Soee. 109 and 118, Ur. P. C. 

If a person is unable to prove thr- 
source of his livelihood he ought not to he 
ordered to execute a bond under secs. 109 
(b) and 118, Cr. P, C., unless there is 
reasonable ground for suspecting that he 
is sustaining himself by dishonest means. 

Passing the time in a certain street 
to all outward appearances innocently 
and in a manner void of suspicion would 
not bring him within the ambit of secs. 
109 (b) and 118. 

If proceedings under sec. 109 (b) 
are taken against a person because, 
he cannot give a satisfactory account of 
himself, the Magistrate would not be 
justed in passing an order under sec, 
118, Cr. P. C., r.erely because he is un- 
able to prove that he spends his time or 
at least his leisure hours in a satisfactory 
manner. 

In such a case the' prosecution must 
satisfy tj^h^^istrate that suspicion that 
he -is mvng dishonestly attaches to the 
accused because of his failure to gfve a 


Faos, J, 
McasB/i, J. 
1924), 

20, January. 


satisfactory explanation when called upon 
to account for his presence in the place 
where he is found, e.g., if he fails to ac- 
count for being discovered in the com- 
pany of persons living a dishonest or 
criminal life or detected in some place 
where he has no legal right to be. 

This was an appeal preferred on the 
4th December 1925 against an order of' 
the 8rd Presidency Magistrate, Calcutta 
(A. Z. £han, Esq.), dated the 20th Octo- 
ber 1925, whereby he directed the Appel- 
lant to execute a bond for Bs. 100, with 
one surety for Bs. 100, to be of good be- 
haviour for one year, or in default, simple 
imprisonment for one year or until the 
security is furnished. 

The facts of the case will appear from 
the judgment. 

No one appeared in this appeal. 

The JuuuMENT OF THB CooBT was as 
follows : — 

Page, J. — On the 6th September 1925 
at 10-30 in the forenoon the Appellant was 
accosted by a police officer in Lindsay 
Street. Calcutta. He was unable to 
satisfy the police that he was doing any 
work, or to provide them with the ad- 
dress of any place where he was residing.- 
The only information which he gave to 
the police to account for his presence in 
Lindsay Street on that morning wag that 
two or three days pieviously he had come 
to Calcutta from Tatanagar. He was 
straightway taken to the thana, hailed be- 
fore a Magistrate, remanded pending en- 
quiries and on the 5th October' 1925 
under secs. 109 and 118 of the Cr. P. C.# 
ordered to execute a bond for Bs. 100 
with one surety for Be. 100 to be of good 
behaviour for one year and in default to 
suffer simple iminiBonment for one year 
or until the security was furnished. The 
question which falls for detersP^tioR j* 
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whether there was sufficient evidence to 
justify the order which was passed. 

Under , sec. 109 of the Cr. P. C., 
“ whenever a Presidency Magistrate, Dis- 
trict Magistrate, Sub-Divisional Magis- 
trate or Magistrate of the first class re- 
ceives information that there is within 
such limits (.i.e., the local limits of such 
Magistrate’s jurisdiction) a person who 
has no ostensible means of subsistence, or. 
who cannot give a satisfactoi'y account of 
himself^ such Magistrate may, in manner 
hereinafter provided, require such person 
to show cause why he should not be 
ordered to execute a bond with sureties, 
for his good behaviour for such period not 
exceeding one year as the Magistrate 
thinks fit to fix.” The provisions of sec. 
109 (b) being disjunctive tlic accused was 
liable to have an order passed against him 
under secs. 109 and 118 if the evidence 
disclosed that he had been brought within 
the terms of either brancli of sub-sec. 
109 (6) opd sec. 118. From the evidence 
adduced before the Magistrate it appeared 
that nothing was known concerning the 
accused at Tatanagar; that previously an 
order had been made against him under 
secs. 109 and 118, and that he had been 
convicted for an offence in connection with 
the sale of opium. Further it was 
stated that on several occasions he had 
been arrested under sec. 54, Cr. P. C., 
but in each case the charge against him 
had been dismissed. He was also suspec- 
ted by the police of pUfering from motor 
cars. On the morning when he was 
arrested, however, his conduct in Lind- 
say Street appeared to be innocuous, and 
his' presence there did not give rise to sus- 
pieion. Now,- 1 am not disposed to place 
restrictions upon the discretion of a 
Magistrate in administering sec. 109, but 
the salutary provisions of this section are 
so stringent that it may be made an 


engine of oppression unless care -is taken 
by Magistrates to prevent its abuse. 
The object of the section is ” to enable 
Magistrates to take action against sus- 
picious stiangers lurking within their 
jurisdiction ” — Satish OJuindra Sarkar v. 
TJui King-Emperor (1). But merely to 
be penniless or out of work is not an 
offence — ^many an honest man may find 
himself in either predicament — and in a 
country where there are workless people 
but no work-houses, and casual labourers 
but no casual works, if it were the law 
that persons are exposed to proceedings 
under sec. 109 (b) merely because they 
cannot give a satisfactory account of the 
manner in which they are eking out a 
precarious existence, the Magistrates’ 
bands would be full indeed, and much in- 
justice might be done to innocent per- 
sons; sec Sheikh Piru v. King-Emperor 
(9). In my opinion, however, that 
is not the meaning or effect df secs. 
109 (b) and 118. As 1 construe the 
provisions of these sections if a per- 
son is unable to prove the source 
of his livelihood he ought liot to be 
ordered to execute a bond under secs. 109 
and 116 unless there is reasonable gmund 
for suspecting that he is sustaiuing him- 
self by some dishonest means, for such 
an order can only be made where ” it is 
necessary for keeping the peace or main- 
taining good behaviour.” Again, if pro- 
ceedings under sec. 109 (b) are t^en 
against a person because he ” cannot 
give a satisfacto y account of himself,” in 
my opinion, the Magistrate would not be 
justified in passing an order under sec. 
118, merely because the accused is unable 
to prove that ” he spends his time or at 
least his leisure hours in a satisfactory 

(1) I. L. B. 89 OaL 4601 B. 0. 16 0. W. K. 

409 (19U). 

O) 41 O.L. 1.149 0986). 
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manner ” [per Chamier, J. — ^in Sharif 
Ahmad v. King-Emperor (3)]. In Buch 
a case the prosecution must satisfy the 
Magistrate that suspicion that he is living 
dishonestly attaches to the accused because 
of his failure to give a satisfactory expla- 
nation when called upon to account for 
his presence in the place where he is 
found, "e.g,, if he fails 'to account for 
being discovered in the company of per- 
sons living a dishonest or criminal life, 
or detected in some place where he has 
no legal right to be. But the poor and 
the outcast and the old offender must 
somewhere live and move and have their 
being, and, in my opinion, the Appellant 
who, during the morning of Gth Septem- 
ber 1925, was passing the time in Lindsay 
Street to all outward appearances inno- 
cently and in a manner void of suspicion 
was not brought within the ambit of secs. 
109 (b) and 118 merely because he was 
unable to prove that he was working for 
his living. If the order under api)6al 
were upheld an old offender would be at 
the mercy of the police, for any ill-dis- 
posed police officer would be able to de- 
{urive him of personal freedom and pro- 
cure his return to j^l as his caprice or 
fancy moved him. For these reasons I 
am of opinion that the order passed upon 
the Appellant in this case cannot be sus- 
tained in law, and must be set aside. 
The Appellant will be released. 

MuKBfiJi, J. — ^I agrte. 

S. C. 

(S) is dr. t. J. 680. 
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C. C. Ghobe, J. P. Bahxbjkb, Com- 

Duval, j. plainant, Petitioner, 

192 V, 

Heard, 11 and Bbpin Bihabt 

12, November. Ghobk and anr., 

Judgment, Acensed, Opposite 

9, December. Party. 

Criminal Proe$dwe Code (Aet V of 1898), m. 
Ifia—Bmgal Food AdaUeraiion Aet ( VI, B, (7., of 
1919), toe, 91,/ailvre of proteeufion under, for want 
of eanetion—SubMquent proieeution after lanetion 
propeHjf obtained, if liei—Aain foi* acquit, prfyt- 
eifle of, when appliet. 

Prosecution, of the accused for an 
offence under sec. 21 of the Bengal Food 
Adulteration Act having fallen through 
for want of a valid sanction and the ac- 
cused acquitted under sec. 245, Cr. P. 
C., the Municipal Commissioners later 
at a meeting passed a resolution sanction- 
ing the prosecution of the accused under, 
the said Act and he was again prosecuted 
and tried for the same offence : 

Meld — That the previous acquittal of 
the accused did not operate as a bar to hit 
subsequent trial. 

There having been no order or consent 
in writing of the Municipal Commis- 
sioners sanctioning the prosecution of the 
accused for any offence undpr the Bengal 
Food Adulteration Act, the prosecution 
was incompetent and no cognizance could 
have been taken by any Court of any 
offence, and as such there could have been 
no trial of the accused within the mean- 
ing of sec. 403, Cr. P, C. 

A verdict of acquittal is no doubt im- 
mune from challenge : but it is only 
when an accused has been tried and ac- 
quitted of an offence that the immunity 
arises. 

This was a Bute granted on tiie lOtti 
Septes^r 1925 agunst an oiiier of th« 



MS 


.?0L. XXZ.] spa aP i DP . TTS> WSBEIiY NOTBB. 


P. Banebjbb V . BroiN Behaby Ghose. 

Deputy Magistrate of Hourrah <Nawab* 
zada Syed Ali Ashiaf, Esq.), dated the 
26th August 1926, acquitting the accused 
under sec. 246, Cr. P. C., of the charge 
under sec. 21 of Act VI, B. C., of J919. 

The facts of the case will appear from 
the judgment. 

Mr. Narendra Kumar Basu and Babu 
Symadas Bhattacharjya for the Peti- 
tioner. 

Mr. B. C. Ohatterji and Babu Lalit 
Molmn Sanyal for the Opposite Party. 

• 

The Judgment of the Couet was as 
follows : — 

This Buie was issued calling upon the 
District Magistrate and the accused why 
the <ndo.' of the 25th August referred to 
in the petition should not be set aside and 
the case tried according to law. 

The facts are as follows : — It appears 
that on the 8th November 1924, the Sani- 
tary Inspector of the Howrah Munici- 
pality filed a complaint before the Deputy 
Magistrate of Howrah against the accus- 
ed under sec. 21 of Act VI of 1919 (the 
Bengal Food Adulteration Act, 1919) for 
selling adulterated milk in wntravention 
of sec. 6, sub-cl. (1) of the said Act. The 
prosecution of the accused was under the 
orders of the Chairman of the Munici- 
pality and at the time the prosecution 
was instituted there was no <nder or 
(xmsent in writing of the Municipal Com- 
missioners of Howrah within the meaning 
of sec. 16 of the said Act. In that state 
of things the Deputy Magistrate, before 
whom the case was pending, passed the 
following order : — “ The offence as taken 
cognizance of stands ipso facto vitiated 
{or want of a valid sanction under the re- 
cent ruling of the High Court. The sub- 
sequent oonfirmtion of the Chairman's 
aotkin by the Municipal Commissioners 
.jOji^ ^ lihe 


present proceeding as it is. Accused ac> 
quitted, sec. 245, Cr. P. C.” This was 
on the 27th March 1926. On the 16th 
May 1^5, the Municipal Commissioners 
of Howrah passed a resolution at a meet- 
ing, sanctioning the prosecutira of, 
among others, the said accused under the 
said Act. Accordingly on the 16th June 
1926, a petition of complaint against the 
accused persons was filed before the 
Deputy Magistrate, but on the 26th 
August the Alagistrate acquitted the ac- 
cused by the following order : — “ I find 
that the present accused was acquitted by 
Babu D. B. Ohose, Deputy Magistrate, 
on the 27th March 1926, in a previous 
case which was brought against him by 
the Municipality for committing the very 
same offence with which he is charged in 
this case. I don’t think the accused 
can be tried in this case for the same 
offence so long as the order of acquittal in 
a previous case is not upset by some 
higher Court. The case cannot proceed 
any further. Accused acquitted, sec. 246, 
Cr. P. C.” 

Against the last mentioned order the 
])resent Buie is directed and it is contend- 
ed on behalf of the complainant that the 
previous acquittal having been because of 
the want of sanction under sec. 16 of the 
Act and that defect having been now 
cured, there was nothing to prevent the 
Magistrate going on with the present 
trial, as the previous acquittal could not 
operate os a bar. It is also argued that 
there having been no “ trial ” within the 
meaning of sec. 403, Cr. P. C., of the ac- 
cused in the previous case, the order of 
acquittal, dated the 27th March 1926, 
could not stand in the way of the present 
trial. 

We think that the contentions urged on 
behalf of the complainant are sound and 
ought to be given effect to. Sec. 16 of 
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the Bengal Food Adulteration Act, 1919. 


whose iarisdiotion the offence ie com- 
mitted.” The expression ” local author- 
ity ” is defined in the Act itself aa mean- 
ing in the case of any Municipality the 
Munici) al ('< Hioners. Tt would 
therefore folio . on tlie facts set out above 
that there liaving been no order or con- 
sent in writing of the Municipal Commis- 
sioners prior to the 15th March 1925, 
sanctioning the prosecution of the ac- 
cused for any offence under the said Act, 
the prosecution of the accused under- 
taken previously was incompetent and no 
cognizance could have been taken by any 
Court of Miy offence alleged to have been 
committed by the accused. It would 
further follow that in the circumstances 
mentioned alx)ve there could have been 
no trial of the acoiu^ed within the mean- 
ing of sec. 403, Cr. P. C. A verdict of 
acquittal is no doubt immune from 
challenge ; but it is only when an accused 
has been ‘‘ tried ” and acquitted of an 
offence that the immunity arises. In this 
case no question of ^immunity can pos- 
sibly arise and we ale of opinion that the 
previous acquittal cannot operate as a bar 
to the present trial. [See in this connec- 
tion, Emperor v. Umenooddin (1)]. We 
therefore make the Buie absolute and 
send the case back to the District Magis- 
trate for trial by such Magistrate as may 
be nominated by him. 

H. C. 

a) L L. B. 81 All 317 (1909,. 


[CRIMIRAL REVISIONAL JORISDlCflOH.) 
Rev. No. 736 of 19F4. 

Chebaoau Bbpabi and 
anr., Accused, 
Petitioners, 

V. 

SaTIBB CbAMOBA OBOftE, 
Complainant, Opposite 
Party. 

Previout acquittal on a charge under tec, 19S, 
Indian Penal Code (Act XLV of lS60)—Subee- 
quent trial on chargee under eeee. 46S, 471, ISOB— 
Facte exactly the eame—Subeequent prtreedinge 
quaeheel— Criminal Procedure Code (Act V of 1898), 
tee. 408. 

The Petitioners had previously been 
tried under sec. 193, I. P. C. and, upon 
a careful and exhaustive consideration of 
the whole evidence, acquitted. He was 
again put on his trial under secs. 466, 471 
and ikoB ; 

Held — That inasmuch as the facts on 
which the complainant founded the pre- 
sent case were inseparable from those 
upon which the previous case was pro- 
ceeded with, the proceedings should be 
quashed. 

This wa-s a Buie granted on the 25th of 
August 1924, on an application praying 
for the quashing of proceedings pending 
in the Court of Mr. S. G. Sinha, Sub- 
Di visional Magistrate of Munshigunj, on 
charges under secs. 465, 471 and 120B, I. 
P..C. 

The facts of the case shortly were as 
follows : — ^ 

On the 25th September 1923, the oom> 
plainant lodged a complaint before Mr< 
P. N. Mukeiji, Deputy Magistrate of 
Munshigunj, charging- the Petitioner^ 
with having committed offences under 
secs. 198, 466, 467 and 423, 1. P. C. , on th4 
allegation that them having been a kmgi- 
standing enmity betufiam oompltdnani 
and FatitfeMfs Dm uA othera 


runs as follows : — ” No prosecution for 
any offence under this Act sliall be insti- 
tuted without the oi'der or consent in 
writing of the local authority within Suhrawabot, J. 

Mukbbji, J. 
1924, 

7, November. 
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(the present Petitioner being a tenant of 
.Protap Das), wjth a view to cause loss to 
the complainant, Petitioners had entered 
into » conspiracy to execute a false kabu- 
Kyat in respect of the land belonging to 
the former and let out to the present 
Petitioner, and in pursuance thereof 
made a false kabvliyat purporting to have 
been executed by the Petitioner Cherag- 
ali and to have been attested by Protap 
Das. 

Upon this compiaint Petitioners were 
placed upon their trial before Mr. S. N. 
Chatterji on a charge under sec. 193, I. 
P. C., nmther.the complainant nor the 
the Crown took any exception to the pro- 
ceedings of the Magistrate, nor was any 
. superior Court moved to get a charge of 
forgery framed in the case. The Magis- 
trate by his judgment, dated the 28lh May 
1924, acquitted the Petitioners. 

Thereafter on 20th June 1924 the com- 
plainant lodged a fresh complaint before 
Mr. S. C. Sinha, Sub-Divisional Magis- 
trate of Munshigunj, in respect of the 
same matter charging Petitioners with 
offences under secs. 465, 467, 471 and 
120B, I. P. C. and sec. 109, 1. P. C., 
leaving out sec. 193, I. P. C. The 
allegations in the second complaint were 
substantially similar to those in the first 
excepting in one particular. The Sub- 
Divisional Magistrate after perusing the 
judgment of acquittal and hearing the 
complainant’s pleader summoned Peti- 
tioners to answer charges under secs. 465, 
471 and 120B, I. P. O. 

The Petitioners put in objection 
against the contemplated fresh trial but 
' the Magistrate disallowed the objection. 

BahUB Debendra Narain 'Bhuttacharya 
and Binoyendra Prosad Bagchi for the 
; Petitioners. 

Narendra Kumar Bose m^d 


BddhiUa Ranjan 'QuHa (for Babu Prokath 
Chandra Pakraahi) for the Oppomte Party. 

The Judgment of the Court was as 
follows': — 

As to the two grounds upon which this 
Rule was issued we are of opinion that 
they are not well-founded. The gi'ouuds 
are to the effect that the present proceed- 
ings are barred by tho provisions of seC. 
403, Cr. P. C., and that the facts alleged 
in the petition of ' complaint and exa- 
mination of the complainant under sec. 
200, Gr. P. C., do not constitute in law 
the offence of forgery within the meaning 
of that word as used in the Indian Penal 
Code. But on a reference to the judg- 
ment of the learned Deputy Magistrate 
who dealt with the case against the ac- 
cused that is referred to in the petition 
we find that the present proceedings 
should not have been allowed to be insti- 
tuted. The learned Magistrate went very 
carefully into the cases set up on behalf 
of the parties, dealt exhaustivcl.y with the 
evidence that was adduced in the case, 
considered the probabilities thereof and 
came to the conclusion that the culpabi- 
lity of the accused had not been establish- 
ed beyond reasonable doubt. Although 
the accused were tried in that case only 
on a charge under sec. 193, I. P. G., the 
facta upon which the complainant found- 
ed the present case with regard to the 
offences under secs. 467, 471 read with 
120B, I. P. C., are wholly inseparable 
from . the facts upon which the previous 
cas<$ was proceeded with. 

We therefore think that the Petitioner 
was entitled to a Rule upon the third 
ground stated in bis petition. We have 
asked the learned vakil appearing oil be- 
half of the Opposite Party to show cause 
with regard to that ground. Having 
heard both parties we have Cbme to the 
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conclusion that the present proceedings 
should be quashed on the said ground. 

We accordingly quash the said proceed- 
ing and make the Buie absolute. 

S. C. M. 

PBIVT OOUHOIL. 

[Appeal pbok Boubat.] 

Lobd StmNBR. 

LOBD BLANESBUBaH. 

Sib Jobe Edge. Nowboji Robtohji 

Mb. Amber Au. Wadi a, Appellant, 

Lord Salvesem. o. 

1925, The Goyebembet 

Heard, 30, April of Bombay, 

and 1, May. Respondent. 

Judgment, 

12, June. . 

hand Aequisition Act (I of 1894), 54, 

anunded—Vatwilion, quettion of, judgment of re- 
vened on—Privg Council, appeal to— Practice— 
interference except on queetion of law or principle. 

Upon a question of valuation, where 
the opinions of competent Courts in In- 
dia differ (and a fortiori where they con- 
cur), it is not the practice of the Board lo 
interfere as an Appellate tribunal unless 
there appears to he error in law (includ- 
ing error in appreciating or applying the 
rules of evidence or the judicial methods 
of weighing evidence) of. miscarriage of 
justice. 

Where no error in prindjple or loM was 
found in the method adopted by the High 
Court in arriving at its valuation of land 
which had been compulsorily acquired, 
the Privy Council refused to go into the 
question of valuation raised in an appeal 
preferred to it under sec. 54 of Act I of 
1894, as amended. 

This was an appeal (No. 43 of 1921) 
from a decree of the High Court at Bom- 
bay, dated the 20th September 1921, 
whieh jfiodjj^ 4 decree of the said Court, 


dated the 30th August 1920, on a x^ens 
cnee thereto under sec. 18 of the Land 
Acquisition Act, I of 1894. 

The Appellant was the owner of cer- 
tain property in Bombay known as 
Chinchpokli, which was compulsorily ac- 
quired by Government for the extension 
of the Municipal hospital for infectious 
diseases in Arthur Road. 

The Deputy Collector awarded com- 
pensation at the rate of Bs. 8 per square 
yard. On a reference the High Court 
(Kajiji, J.) increased the compensation to 
Bs. 10 per square yard and on appeal the 
High Court (MacTjeod, C. J. and Shah, 
J.) restored the Collector’s award. The 
only question on the appeal was as to the 
amount of compensation to which the 
Appellant was entitled. 

tiir Geo. Lowndes, K. C. and Mr. E. 
B. Raikes for the Appellant. 

Messrs. A. M. Dunne, K. C., A. M. 
Talbot and Mr. Kenworthy Brown for 
the Hespondent, 

Their JjOBDSHii>s’ .JrnGMENT was deli- 
vered by 

.Lord SuMNiiB. — 1917 the Alunici- 
pality of Bombay acquired a plot of land 
for {)urposes connected with an existing 
hospital, and the usual statutory proceed- 
ings took place before the Collector of 
Bombay to fix the amount of compensa- 
tion to be paid for the land. The ownei, 
being dissatisfied with the amount award- 
ed, viz., Bs. 98,724, claimed a reference 
to the High Court, and in 1920 Kajiji, J., 
varied the C-ollector’s award by increas- 
ina the rate to be allowed per square yard 
superficial from B’s. 8 to Bs. 10. This 
raised the total compensation to 
Bs. 1,39,970. Upon an appeal by the 
Municipality the High Court set aside 
the learned Judge’s decree and dismissed 
the reference. They thus in effect Con- 
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firmed the Collector’s award. From this 
decision the claimant now appeals. 

The value to be placed at a given 
moment on a plot of land, which is not in 
the market or the subject of bargain and 
sale, but owes a large part of any value 
it possesses to the prospective results of 
development work, to be undertaken 
thereafter at an uncertain time and at an 
estimated cost, is not only in its essence 
a question of fact but is one upon which, 
almost above any other, opinions will 
differ, without its being possible to give 
irrefragable reasons for any paiiicidar 
conclusion. 

It has been declared in decisions of the 
Board, by which their liordships are 
now bound, that appeals in valuation 
cases will only be entertained on ques- 
tions of principle. fSee Secretary of 
State V. India General Steam Naviga- 
tion and Railtoay Company (1) and 
liangoon Botatoung Company, Limit- 
ed V. The Collector, liangoon (2), 
per Lord Macnaghten ; Charandas v. 
Ameer Khan (3), per Lord Buckmaster — 
” this Board will not interfere with any 
question of valuation ” — and Bai Baha- 
Lo/a Nareingh Das v. Secretary of 
State for India (4)1 . Errors in law, in- 
cluding errors in appreciating or applying 
the rules of evidence or the judicial 
methods of weighing evidence, are matters 
that can and will be dealt with on appeal 
by this Board, but when, as in the pfte- 
sent case, a difference of opinion has oc- 
coned between two Indian Courts upon 
number of rupees per yard to be 
allowed for a plot of laud, as to which 

(1) I.I|.B.86 0«1.967« ». 0, 14 0. W. K 
184 (1900). 

(9) L. B. 88 I. A. 197 »t p. 201 ; s. o. I. L. E. 
40 Oal. 81 1 16 0. W. N. 061 (1918). 

CO L. B. 47 1. A. 864 1 ■. 0. 1. L. B. 48 Oal. 
110) 86 0. W. N. 289 (1620). 

(4)Jteported 89 0. W. N. 888 a9a4). 


their Lordships can form no opinion of 
their own, it would be alike unprofitable 
and impracticable to embark on a com- 
parison of the decisions of these (Courts. 
In cases relating to the acquisition of 
land the whole matter, both of fact and 
law, is a proper subject of appeal in In- 
dia, for there local knowledge and ex- 
perience enable the learned Judges to 
form useful judgments upon the whole 
case. The amending Act of 1921 de- 
clares awards under the Land Acquisition 
Act, 189-1, to be decrees, so as to bring 
them within the general rules as to ap- 
peals to this Board, but it does not pres- 
cribe any special mode, in which they are 
to be treated. This Board has found it 
necessary to limit tlie extent of the in- 
quiry, in order to spare the parties costly 
and fruitless litigation. Just as in cases 
where there are concurrent findings of 
fact in the Indian Courts, it has long been 
the general rule of the Board not to allow 
such findings to be ro-opened here fNara- 
gunty Luchmedavamah v. Vengama 
Naidoo (5) and Umrao Begum v. Irshail 
Hussain (6)] , so it has now been 
settled that this Board will not re- 
view the decree of an Indian Appel- 
late Court merely upon questions of 
value. Where their Lordships have 
neither the materials nor the experience 
on which to found an opinion of their 
own, in a matter where the opinions of 
competent Courts in India differ (and 
a fortiori where they concur), it is not 
their practice to interfere, as an Appel- 
late tribunal, unless there appears to be 
error in law or miscarriage of justice. 

In view of this practice the present 
case may be shortly dealt with. The 
plot to be acquired was irregular in shape 

(6) 9 U, I. A. 87 (1861). 

(6) L. B. 21 1. A. 163 : 8. o. I. I.. B. 81 OdI. 

997 (1894). 
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Dud contour. Except at one point, and 
there only by a narrow )iasBage, it lia»l 
no access to any road. Part of it was 
hollow and low-lying, so that in the rains 
water acouimilated there to the depth of 
Beveral feet. No transactions were prov- 
ed in rcsiMjct of land closely adjacent lo 
or precisely similar to this plot and such 
transactions as had occurred were cases 
of development and sals at dates not at 
or about the material time, viz., 1917. 
The question, whether or not there had 
aftei'wards been an upward trend in 
market values generally, was not only 
highly disputable as a matter of opinion, 
but was not allirmativcly supported by 
any salisfaclory proof. 

Both parties admitted that the most 
satisfactory use, lo which the land could 
be ])ut, was the erection of workmen's 
dwellings, and the value of the land for 
this purpose accordingly became the 
question to which both directed their 
attention. Development of this kind re- 
quired the dedication of a considerable 
part of the surface, in order to provide an 
access road, and also the raising of the 
whole surface to one level, free from risk 
of floodiug, by permanently filling in the 
cavities with suitable loose material. 
Estimates of the area of land required for 
the road and of the cost of filling in per 
cubic yard were accordingly prepared, 
and w'ere agreed on both sides. It duos 
not appear, however, that any allowance 
was made for the time required to enable 
the made ground to settle, or for the risk 
that, unexpected settlements might take 
place, and probably these factors were be- 
yond any exact estimation. Of course 
the circumstances that might exist, when 
the work wae done and the realisable 
value of.;^j|^ i^eyeloped site could be as- 
. certained, '® were alike beyond human 
foresight. 


Kajiji, J., appears to have addressed 
himself to the question of the fair com- 
pensation for land taken in 1917, to be 
allowed as at that date, as if it were an 
algebraic problem, which could be solved 
by an abstract formula. He sought to 
ascertain what value per yard the laud 
might be supposed to have, if improved 
at some uncertain date, by treating the 
cost of filling in the cavities as a deter- 
mined sum, to which there could not be 
any addition, and by deducting this, sum 
alone from the supposed realisable value 
after future development. From these 
somewhat abstract factors he arrived at 
a concrete rate per superficial yard to 
be paid presently by way of compensa- 
tion. In doing so he took no account of 
the factor of interest on the cost of the 
filling in and the other development work 
during the uncertain interval before the 
time of realisation might arrive. 

From lus conclusions thus arrived at 
the High Court dissented. Their .reasons 
are not very clearly given, but this may 
be due to the fact that the evidence, 
which they discussed, is not very clearly 
recorded. At any rate, as it appeans to 
their Lordships, they fell into no error of 
Xninciple in their criticisms of the judg- 
ment of Eajiji, J., or in the process by 
which they arrived at their own conclu- 
sions. In dissenting from the method, 
which the learned Judge seems to have 
followed, they were certainly right. 
Factors such att he omitted to notice may 
be of great importance or of little, or even 
may be truly negligible, according to the 
circumstances of the particular case, but 
it cannot be right to ignore them alto- 
gether, as having no place at all in a 
ligid system of calculation. They were 
guided by their own view, ae they were 
entitled to be, of the weight of the various 
pieces of evidence, nearly ail of in^xect 
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bearing on the problem in hand — and in 
many cases only imperfectly deve|loped. 
They thought, as they were entitled to 
think, that the grounds, on which the 
supposed rise in general market values 
wau rested, were so unsubstantial in 
themselves and so distantly related to the 
circumstances of the site in question, as 
not to amount to any evidence on which 
to rest the judicial conclusion that some- 
thing should be allowed for a rising 
market. 

After carefully examining the evidence 
and the way in which the High Court 
appears to have dealt with it in arriving 
at the conclusion now under appeal, their 
I'jordships are unable to find that there 
has been any error in principle or in law 
in the method of arriving at it. They 
will accordingly humbly advise His 
Majesty that this appeal should be dis- 
missed with costs. 

Solicitors : Messrs. T. L. Wilson d Co. 
for the Appellant. 

Solicitor : The Solicitor, India Office, 
for the Respondent. 

G. D. M. 

[OBOINABT OBIGINAL CIVIL JUBISOICTIOR.] 
Suit No. 1926 of 1921. 

INAecHOBA Nath Baliv, 
Pagv, J. Plaintiff, 

1925, V* 

5, August. Robimdra Nabair Deb, 
J Uefebdant. 

fow— Shebail’s r^it of wmhip of family 
deity, alietiation to another membero f family,^ 
legal in the abeenee of custom— " Benefit to idol," if 
jueti/lee alienation— "Consensus" of persons inter- 
ested if justifies alienation— " Benefit,” what is. 

There is a distinction bettceen a 
shebait's obligation to perform the spirt- 
tml duties of his office and his obligation 
to manage the temporalities of the idol. 
A shebaiti primafily and mainly is a 


sacred office and because in certain otr 
cumstances a shebait may he entitled to 
alienate the temporalities of the deity^ it 
does not follow that in similar or any cir- 
cumstances he is entitled to transfer the 
spiritual duties and privileges tchich 
appertain to his office. 

In the nature of things, there can be 
no necessity for a coluntaru transfer of 
the spiritual duties of a shebait, and the 
doctrine that a shebait at his own will 
mid pleasure is at liberty to alter the line 
of shebaits on the ground that to do so 
would be for the benefit of the deity 
offends against the common law of India 
and is in confUct with the uniform ridings 
of the Judicial Committee of the Privy 
Council. 

MUNcn.VKAM V, rREMSUUNKER (22), 
Nirad Mohini Dasi v. SHBv.tDAs Pal 
Dbwasin (24) and dictum of Mitba, J., 
in Rajeswar Mi’lliuk -v. Gofeswar 
Ml'llick (23) dissented from. 

VlDYAPUKNA TiETHA SwAMI V. VlDYA* 
RiDHi Tjrtha Swami (34) referred to. 

Qua're. — Whether the consensus of alt 
the persons interested in the worship 
would justify a transfer of the spiritual 
rights and duties of the office of a shebait. 

Raja Vcrma Valu v. Ravi Voemah 
Mutha (9), Khbttee Chundbe Ghose v. 
Habioas Bandofadhya (14), Pbomotha 
Nath v. Pbadyumka Kumab (15) and 
Sethorama Swami v. Mebuswamy (16) 
referred to. 

(0) I 1 .B. 4 1. A. 66, 70 (1876). 

. (141 I. Ii. B. 17 0*1. 667 0880). 

(16) t L. B. 63 Cal. 809 ; 8. c. 80 C. W. N. 

26 (F. C.) (1986). 

(16) I. L. B. 41. Had. 890 (1917). 

(82) I. L. B. 6 Bom. 289 (1888). 

(83) I. L. B. 86 CaL 886: t. 0. 18 0. Vf, H. 888 

(1907). 

(8t) LL.B.86Ca).976; •. o. 18 0, Yf, N. 

1084 (190^. 

(34) I. Ii. B. 87 Mad. 486 (1908). 
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The mtUTc of the “ benefit ” which 
would justify alienation of the corpus of 
endowed property by the shebait consi- 
dered. 

Phosunno Kumabi Dbbya V. GoIiAB 
Chand (8), Konwar Looeganatu Roy «. 
Ram CnuNDEB Sun (28), Abhiram Gos- 
WAMY V. Shyama Cuaban Nundy (29), 

pALANIAPPA C!HETTY V. SrEEMATH DEVA- 
SIKAMONY PANDABA SanNADHI (80), NaLGA- 
YAPPA Pillian’s case (31), Rhdgwandas 
N.mk V. Mahadeo Prasad (32) and Shan- 
kar. Sahai V. Beohu Ram (33) referred to. 

The facts of the case appear from the 
judgment. 

Messrs. N. N. Sircar, B, K..Ghose and 
B. C. Kar for tlie Plaintiff. 

Messrs. H. D. Bose and A. N. Deb for 
the Defendant. 

Mr. 11. D. Bose : — ^Kuinar Girindra 
Narayau Deb, the original Plaintiff in 
this suit, was a shebak under the Will of 
the late Raja Sir Radha Kanto Deb Baha- 
dur. By a Bengalee arpannama, dated 
13th September 1918, Girindra pur- 
ported to make a gift of his turn of 
worship or pa/a under the said Will to the 
Defendant and his heirs, etc. Thereafter 
G-iiindra instituted this suit for a declara- 
tion that the said arpannama was a 
benami transaction and as such was void 
and inoperative in law. Pending tliis 
suit Girindra died leaving a Will by which 
he appointed the Plaintiff amongst others 
as an executor. The Plaintiff got him- 

(8i L. B. 8 1. A. 146, 160 (1876). 

(28) L.B.4I.A.68: 8.C.I.L.B.8 Cal. 841 

' (1878). 

(29) L L. B. 36 Oal. 1008 : 8. o. 14 0. W N. 

1 (P. O.) (1909). 

(30) L.B.44I. A. 147: 8 .C.I.I 1 . B.40 Mad. 

70«i 21 0. W, V, 7i9 (1917). 

01) 1. kB. 87 Mad. 466, 478 (1903). 

482) 1%^ 16 All. 890, 394 (1923). 

(M) I. k B. 47 All. 881 (1986). 


self substituted in place of Girindra and 
is continuing this suit. 

My first ))oint is that the present 
I’laintiff being only an executor has no 
loctis standi and cannot continue this suit, 
f Cited sec. 89 of the Probate and Ad- 
ministration Act]. Moreover Girindra's 
legal heir is alive and he alone can 
diallenge the transaction and not the 
present Plaintiff who had no title. My 
second point is that the arpannama having 
been executed by Girindiu during his life- 
time. is valid and operative in law. 
[Cites liajeswar v. Gopeshwar (23)1. 

Page, J. — ^In transferring the paJa is 
not he defeating the object of the 
founder? In any event the transfer 
must be either for necessity or benefit of 
the idol. 

Mr. Bose. — He is not defeating the 
ohjoct of the founder. And (he transfer 
was for the benefit of the idol. I am the 
Defendant and a Plaintiff having no 
title cannot challenge mine. 

Mr. Sircar. — The Plaintiff lias good 
title to continue the suit for Girindra as 
will appear from the pleadings. As for 
the second point this is not an absolute 
dedication, so Girindra remained the 
owner of the property. The Privy Coun- 
cil have held under the common law of 
India the transfer of palas or turns of 
worship are not valid in Hindu law. 
[Cites Rajah Vurmah Valia v. Ravi 
Vurmah Mutha (9) and Gnanasamhanda 
Pandora v. Vclu Pandaram (6)] . 

Page, J. — ^It seems that such trans- 
fers are contrary to the principles of 
Hindu law. 

Mr. Sircar. — ^Yes, shebait cannot 

(6) L. B. 87 I. A. 69, 76 : 8. 0 . 4 0. W. K.389 
(1899). 

(9) L. B. 4 1. A. 66, 76 (1876). . 

(88j I. L. B. 86 ObI. 826: 8 . 0 . 12 0. W. N. 883 
(1907). 
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traiMfer even to a ooshebait. rCites Under the 16th clause provision was 


Gobinda Kumar Roy v. Debendra Kumar 
Roy (21)]. 

Therefore under the law this transfer 
is invalid. ' Moreover there was no legal 
necessity or benefit to the idol. 

The JnDO.MBNT of thf. Cotiet was as 
follows : — 

Page, J. — This case raises an issue of 
deep and general interest to the Hindu 
community, viz., whether a shebait is en- 
titled to transfer the rights and duties 
which appertain to his office. 

On the 19th April 1867 Raja Sir Radha 
Kanto Deb died. He was an erudite 
Sanski'it scholar, and a personage of 
culture and distinction. He left surviv- 
ing him three sons and numerous other 
relations of whom the following is a 
pedigree.* 

On the 3rd August 1863 the Raja made 
his last Will which has been admitted to 
probate, although the terms thereof have 
formed the subject of much litigation. 
Under this Will a lai-ge estate passed to 
the executors and trustees subject to cer- 
tain trusts, but for the piirirose of my 
judgment in this suit, I need refer only to 
those set out in the 12th, l.'ith, 16th 
clauses of the Will. Under the 12th 
clause it is provided : — 

The executors and trustees shall pay to my 
sons or their heirs and representatives such 
sums for the shebh. or service of my family 
idols and the usual poojahs that are celebra- 
ted in my house and the periodical Sradhas 
of my ancestors, of my late wife and of my- 
self when dead as to the executors and trus- 
tees mav seem fit and proper, but the exe- 
cutor t and trustees are not to bo personally 
responsible for the proper performance of 
this trust, which is to devolve and be a 
burden and duty upon the recipient and re- 
cipients of the said sums. 

(81) » 0. W. N. 9P (1007). 

* See next page, 


made for the mode in which the family 
dwelling-houses, including a certain gar- 
den-house at Snkchar, should be used. 
Under the 16th clause it is provided 
that— 

the clothes, ornaments, jewels and other 
articles for the use of the family idol, daily 
or on festive occasions and relating to the 
pnjhas and ceremonies are. to remain in the 
common custody of my sons and heirs, pro- 
vided nevertheless that the articles above 
mentioned shall not be appropriated to any 
private use of my sons or their heirs. 

By a decree of the High Court (Pea- 
cock, G. J. and Maepherson, J.), dated 
20th September 1869, it was declared 
that the bequests contained in the 12th 
and 16th clauses were v^id, and as re- 
gards the J5th clause it was declared 
that in so fur as the terms thereof relat- 
ed to the dedication of property to the 
family idol, Gobinjee, the same W'ere 
valid, but in so far as the said clause re- 
lated to the use of the family dwelling- 
houses and garden, the directions of the 
testator must i)e limited to the members 
of the family who were living at the time 
of his death. By a decree of the High 
Court (Maepherson, ,T.), dated 6th Octo- 
ber 1871, it was inter alia ordered that 
the worship of the idols was to be perform- 
ed by the three branches of the family in 
palas of one year in succession and that 
the “ garden with bditakhhana at Sukchar 
be enjoyed by the person or persons en- 
titled to perform the deb sheba while per- 
forming the same during his mr her turn 
of worship.’’ Since that date further 
litigation in connection with the terms of 
the Will has taken place, but it is un- 
necessary, I think, that I should refer to 
these later proceedings except to mention 
that by a decree of the High Court (Sale, 
.7.), dated 7(h September 1899, the garden 
and house at Sukchtur were included in 
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the trusts under the Will of 3rd August 
1863, provided that the same should be 
used in the manner prescribed under the 
decree of the 6th October 1871. 

On the 13th September ]918 Girindra 
Narayan, the only son and heir of Baja 
Bajendra Deb, being entitled to a 
pala of the worship of the deities, referred 
to in the Will, executed in favour of the 
Defendant an indenture of arpannama 
in the following form : — 

This indenture of arpannamah Patra made 
this thirteenth day of September in the Chris- 
tian Year one thousand nine hundred and 
eighteen, between Kumar Girindra Narain 
Deb, son of the late Raja Rajendia Narain 
Deb Bahadur of the Sovabazar Rajbati in 
Raja Nabo Kissen Street in the town of 
Calcutta hereinafter called the grantor of 
the one part and Robindra Narain Deb, son 
of Monindra Narain Deb of the same place 
of the other part hereinafter called the gran- 
tee (in which term is included his lineal 
male heirs and representatives unless the 
context is repugnant thereto) whereas Raja 
Sir Radha Kanto Deb Bahadur, K.O.S.I. of 
Sovabazar in the town of Calcutta died on 
Ih^ nineteenth day of April one thousand 
eight hundred and sixty-seven leaving behind 
him three sons, viz : Kumar Mahendi'a Narain 
Deb, Kumar (subsequently Raja) Rajendra 
Narain Deb and Kumar Debendra Narain 
Deb and a Will bearing date the third day 
of August in the year of Christ one thciusand 
eight hundred and sixty-three. And where- 
as a probate was obtained by the executor 
therein named of the Will from the Testamen- 
tary and Intestate Jurisdiction of the Hon’ble 
High Court of Judicature at Fort William fn 
Bengal on ftrst day of May one thousand 
eight hundred and sixty-seven, and whereas 
the icrantor herein Kumar Girindra Narain 
Deb. the only son and heir of Baja Bajendra 
Narain Deb, deceased, was born during 
the life-time of the said testator Baja 
Badha Kanto Deb Bahadur and whereas 
under the terms and provisions of the eaid 
Will the grantor is sufficiently possessed 
of the right of worship of the family 
deity S|ee Sree Iswar Badha Gobinda Jew 


and other deities in the manner indicated in 
clause 12 of the said Will and as such suffi- 
ciently entitled to and possessed of the right 
of enjoyment of certain properties, privileges, 
rights and liberties particularly set ferth in 
the said Will by clause 12 and also by terms 
and provisions of the consent decree, 
dated 6th of October one thousand 
eight hundred and seventy-one, in Suits 
Nos. 155 and 220 of 1868 and also under 
the decree in Suit No. 699 of 1899 in the High 
Court of Judicature at Fort William in Bengal 
in its Ordinary Original Civil Jurisdiction to 
any other rights, privileges in or any other 
deeds and documents and whereas the gran- 
tor herein is performing the daily worship 
of the said family deity Sree Sree Iswar 
Badha Gobinda Jew and other pujas accor- 
ding to his turn of worship and the annual 
Sradh in compliance with the terms and pro- 
\i^io in of the saiil clause 12 of the said Will 
and in the manner indicated therein and the 
decrees and orders set forth above and is in 
full possession, enjoyment of the rights, pri- 
vileges, etc., as set forth in the said Will of 
Raja Sir Radha Kanto Deb Bahadur and the 
consent decree dated sixth day of October 
one thousand nine hundred and seventy- 
one made in Suits Nos. 155 and 220 of 1868 
and also of the decree of seventh day of 
September one themsand eight hundred and 
ninety-nine in Suit No. 699 of 1809 in the 
Original Side of the High Court and whereas 
the grantor has no male lineal descendant 
and has only a grandson Bireswar Mitra son 
of his deceased daughter Sreemuty Hemanta 
Kiimari Dasi who the gi'antor holds and con- 
siders is unfit to perform the various orders 
and duties imposed upon him and enjoy the 
privileges by the terms and provisions of the 
Will of the late Raja Radha Kanto Deb Baha- 
dur and the decree set forth above by reason 
of his want of training and defective moral 
character and whereas the grantor liath given 
the grantee sound and regular training as to 
the way in. which the said worship of the 
family deities Sree Sreo Laksmi Narain Jew 
Salgram established and consecrated by his 
late father and also of the periodical Sradh 
i'om his infancy and believes and considers 
the said grantee the best person to perform ‘ 
truly and faithfully the worship of the said 
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ieitM and is best able to manage the pro* 
pertics and control the affairs in connection 
with the w'orahip of the said family deities 
other pujahs and Shradhs of the late Raja 
^Sir Kadha Kanto Deb Bahadur instead of the 
grantor and whereas the said grantee Robin- 
dra Narain Deb is great great grandson of 
the said testator Raja Sir Radha Kantc Deb 
Bahadur, K.O.S.I. in the male line of succcs- 
sion and best able to perform the worship 
of the said deities. Now this Indenture wit- 
nesseth that in consideration of the said 
grantee being a great great grandson of the 
said testator Raja Sir Radha Kanto Deb 
Bahadur in the male line of succession and 
by his character, education and training 
is best able to perform the worship of the 
said family deity Sree Sree Radha Gobin- 
da Jew and other deities of late Sir Radha 
Kanto Deb Bahadur and of Sree Sree Laksmi 
Narain Jew Salagram as above stated and 
in consideration of the fact that the arrange- 
ment will be beneficial for the said deities as 
it will bo conducive to the proper conduct (.f 
the worship the grantor Kumar Qirindra 
Narian Deb doth hereby convey, confer, alie- 
nato and transfer bis right, title and interest 
(o and in the worship of the said family 
deity Sree Sree Radha Gobinda Jew and 
ether deities with all rights and privileges 
that he is entitled to under the will c/f the 
said Raja Sir Radha Kanto Deb Bahadur, K. 
C.S.I. and the consent decree dated tlie 6th 
day of October one thousand eight hundred 
and seventy-one in Sili'ts Nos- 155 and 220 of 
1868 on the Original Side of the High Court 
and by any other document for the perfor- 
mance of the said seva and pujah to be held 
and enjoyed by him so long as he shall be 
alive and capable of performing the seva or 
service of the family deity etc., and the 
usual jiujahs that are celebrated in the house 
of Raja Sir Radha Kanto Deb Bahadur, K. 
C.8.1- to be continued to be so held and en- 
joyed by his heirs in the male line of succes- 
sion only on condition of their duly jicrfor- 
ming the seva and service of the said family 
deities etc., with other usual pujahs that 
are held and celebrated in the family Rajba'ti 
and not for any personal gain and that in 
ihe.eveg^l^^ailure in the male line of sue* 
ii^ioii the same grantee the grantor 


ddth hereby confer or convey and alienate 
his right of worship of the said family Cities 
etc and privileges attached thereto under the 
Will of the late Raja Sir Radha Kanto Deb 
Bahadur, K.O.S.I., and the consent decree of 
the sixth day of October one thousand eight 
hundred and seventy-one in Suits Nos. 155 
and 220 of 1868 in the High Court of Judica* 
ture at Fort William in Bengal or by any 
Other deed or deeds in favour of Dwijendra 
Narain Deb the third son of Monindra Narain 
Deb and in his absence his heir or heirs in 
the male lime of succession who may be 
living at the time to be held and enjoyed by 
him or them only on condition of his or their 
performing the seva or service of the said 
deities, etc., and in his or their absence the 
grantor doth hereby confer, convey, transfer 

.. iJioTiate his right of worship of the said 
family deities and the several pujahs and all 
rights and privileges attached to the same 
under the terms and provisions of the Will of 
laTto Raja Sir Radha Kanto Deb Bahadur 
and those of the consent decrees of sixth 
day October (.ne thousand eight hundred 
and seventy-one in Suits Nos. 155 and 220 of 
Vcm and the decree dated seventh day of 
Pc 'ArniLicr one thousand eight hundred and 
ninety-nine in Suits No. 699 of 1899 in the 
Original Side of the High Court of Judicature 
at Fort William in Bengal to the nearest 
n nh agnate that may be alive at the time 
(o the exclusion of Sachindra Narayan Deb 
eldest son of Monindra Narain Deb and 
his representatives. 

In witness whereof I do hereunto affix miy 
signature. 

(Sd.) Gibinpra Nabayan Deb. 
Witnesses: 

ii jiuesb Chandra Bose, 

S(ij icitor, Calcutta. 

Anil Chandra Sircar, 

Clerk to Babu Romesh Chandra Bose, 
Solicit >r. 

On the 14th September 1918 Ginndra 
executed a general power-of-attomey in 
favour of the Defendant empowigiwg him 
inter alia to represent Girindttt in all 
matters connected with the trust eatate, 
and to receive monies for the purpope oC 
the deh sheba expenses. After 



vBOi mxmk miasi&it smeB. 


Vbfc. 

Naobndba Nath Falit v. BobindbA Naratn Cbb. 


Wg the said documents Girindra went to 
Benares, and in his absence the Defend- 
ant performed the Durga Puja of 1918. 
In December 1918 Girindra returned to 
Calcutta, and becoming suspicious of the 
manner in which the Defendant was 
managing his affiaira cancelled the said 
power-of-attorney, and on the 23rd June 
1921 filed the present suit, praying inter 
aliai that the said indenture of arpan- 
nama be declared invalid and void, and 
that the said indenture be cancelled, and 
for incidental relief. On the 20th April 
1923 Girindra died, and on 3rd July 1923 
an order was made substituting his two 
eixecutors as Plaintiffs in his stead. On 
the 7th March 1924 one of the executors 
died, and on the 14th April 1924 an order 
was made directing the jii'esent Plaintiff, 
as the sole surviving executor to prose- 
cute the suit. 

The Defendant has based his defence 
upon three grounds : (1) that the present 
Plaintiff is not entitled to maintain the 
suit ; (2) that Girindra did not execute the 
said indenture of arpannama with the 
intention thereby of defeating or delaying 
his creditors, os the Plaintiff alleged, or 
in the alternative, if such was his inten- 
tion, that the said creditors were thereby 
defeated and/or delayed ; (3) that the 
transfer of Girindra’s rights and interests 
in the turn of worship of the said deities 
was for the benefit of the deities, and 
that Girindra executed the said indenture 
bonA fide in the interest of the deities in 
ctrder that the worship should be more 
fittingly celebrated and the endowment 
more effectively managed. 

As regards the first ground of defence, 
the Defendant urged that as the subject- 
ihattOT (ff the suit related to a personal 
light ot worship vested in Girindra as the 
of Bajendra,' the cause of action, if 
any)' whioh' Girindra' possessed did not 


pass to his executors, for aetto penoruiM 
moritur cum persona. In my opinion, 
there is no substance in this contention. 
Apart from the question as to whether, 
having regard to the interlocutory pr«^ 
ceedings in this suit, it is open to the De- 
fendant to raise this contention, by para. 
27 of the plaint the Plaintiff alleged that 
his “ turn of worship commenced from 
the Ist Bysack 1328 (14th April 1921), 
and he had begun to perform the wor^ip 
of the deities in accordance with the 
testator’s Will at his own expense. The 
Plaintiff has been put to great hardship 
in consequence of the withdrawal of the 
funds by the said trustee at the instance 
of the Defendant.” This allegation is 
not denied in the written statement, and 
the executors clearly are entitled to 
recover from the trust estate the reason- 
able expenses of the paias which Girindra 
incurred, and this relief they cannot ob- 
tain' unless and until the indenture is 
cancelled, or declared to be void. In my 
opinion, the cause of action is not merely 
of a personal nature, and the Plaintiff is 
entitled to maintain the suit. [Peary 
Mohan Mukerjee v. Narendra Nath 
Mukerjee (1)]: 

In support of the second ground of 
defence, evidence was led, and arguments 
were addressed to me for the purpose of 
casting aspersion upon the moral con- 
duct, and impugning the financial deal- 
ings of the parties in connection with this 
debutter estate. Now, this is a dispute 
between relatives, and the parties are 
members of a well known and distinguish- 
ed family. It is very desirable, I think, 
that I should not embark upon a discus- 
won of the matters raised in this ground 
of defence, for the result inevitably would 
be to embitter, and not to heal, the dis- 
ci) I. !<• R. 87 Osl. 289 : a. 0. 14 0. 77. N. 

261 CP. 0.) (leoq. 
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sensiona which have arisen among the 
members of this family; unless, indeed, 
I am compelled to do so in order to deter- 
mine the issues raised between the 
parties. 

U is u source of satisfaction to me that 
I um not called upon to express any opi- 
nion upon the second ground of defence, 
lor, in my opinion, the terms' of the inden. 
ture of arpannama are such that I must 
hold the indenture to be in law void and 
inoperative. It is to be observed that by 
the operative words in the indenture the 
grantor “ doth hereby convey, confer, 
alienate and transfer his right, title and 
interest to, and in the worship of, the s*vid 
family deity Sree Sreo Badha Gobinda Jew 
and other deities v/ith all rights and privi- 
leges that he is entitled to under the Will 
of the Baja tSir Badha Kanto Deb and the 
consent decree, dated the 6th October 
1871, in Suits Nos. 155 and~220 of 1868 on 
the Original Side of the High (Jourt, and 
by any other document for the perform- 
ance of the said sheha and pu/ah to 
Bobindra, to be held and enjoyed by him 
so long as he shall be alive and capable 
of performing the sheha or service of the 
family deities.” And later : ” doth here- 
by confer, convey, transfer and alienate 
his right of worship ot the said family 
deities, and of the several pujahs and ail 
rights and privileges attached to the same 
to the nearest male agnate that may be 
alive at the time to the exclusion of 
Sityendra Naraiu Deb, eldest son of 
Monmdra !Narain Deb, and hie represen- 
tatives.” 

It is conceded that the rights and 
privileges conveyed by the indenture 
are solely those relating and attached 
to the worship of the deities-, and that the 
line of Buccersion to the shebaiti set out 
in the iii^nture is neither that laid down 
by-tlie fow^r, nor that prescribed by the 


principles of the Hindu law. It is oon^d- 
ed, however, that inasmuch as the provi- 
sions of the indenture were ” for the beoe- 
iit of the deities,” and the grantee was a 
member of the founder’s family, the in- 
denture was one that Girindra as ahebait. 
was competent to execute, and that the 
transaction should receive the sanction of 
the (!ourt. 1 have to determine whether 
ibis contention is sound or not. 

A Judge who is not a Hindu must 
needs approach the consideration of such 
a question with diffidence, but I have had 
the advantage of hearing the matter ex- 
haustively argued by distinguished Hindu 
Counsel, and I have myself explored the 
casc-li..w and such Hindu texts as bear 
ii|)on the subject. The ancient sages for 
the must part are silent on the subject of 
shebaiti rights and duties, [per Seshagiri 
Aiyer, J., Annaua Tantri v. Ammakka 
HetKjsu (2)] , but the decisions are numer- 
ous, and conflicting and I find myself, 
therefore, at liberty — ^indeed I am con- 
strained to express my own opinion on 
the matter. 

Now, " sheba ” means ” service,” and 
whenever an image or idol is set up and 
consecrated, there must needs be a shebait 
to serve and sustain the deity whose 
tabernacle the image is. The duties and 
the privileges of a shebait primarily are 
those of one who fills a sacred office. 
He must take the image into his charge 
and custody ; he must see that it is wash- 
ed and fed and clothed and tended, and 
that due provision for its worship is made : 
“ We need not describe here in detail 
the normal type of worship of a conse- 
crated image — the sweeping of the temple, 
the process of smearing, the removal ,<]i 
the previous day’s offerings of flowers, 
the presentation of fresh flowers, the res-, 
pectful oblation of rice and flowers and 
(at 1. 1*. B. 41 Mad. see (uis). 
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water and other like practices. It is suffi- 
cient to state that the deity is in short 
conceived as a living being, and is treated 
in the same way as the master of the 
house would be treated by his humble ser- 
vant. The daily routine of life is gone 
through with minute accuracy, the vivi- 
fied image is regaled with necessaries and 
luxuries of life in (hie succession, even to 
the changing of clothes, the offering of 
cooked and uncooked food, and the retire- 
ment to rest.” fPer Mookerjee, J., in 
Rambrama v. Kedar (3)1 . The main 
concern of a shebait, therefore, is duly 
to carry out the sacred duties of his office. 
He may perform his spiritual functions 
personally or he may — indeed, if he does 
not possess the necessary qualifications to 
enable him to celebrate the worship of the 
deity he must, — api)oint a qualified deputy 
to officiate in hie stead. \Annaya Tantri 
V. Ammakka Hemjsu (’2)]. 

Now, it usually happens when an image 
is consecrated that property, moveable or 
immoveable, is dedicated to its use. This 
is the common, indeed, almost the invari- 
able, practice. After dedication the pro- 
prietary title to the property is vested in 
the idol, the right to possess and the duty 
to manage the property in the shebt^t. 
[Jaga^ndra’g case (4)]. ” As regards 
the property the manager is in a position 
of a trustee, but as regards the service of 
the temple and the duties that appertain 
to it, he is rather in the position of the 
holder of an office or dignity [Per Lord 
Macnaughten: Ramanathan Cketti v. 
Murugofpa Chetti (5)1. There is ” no 
distinction between the office and the 
property of the endowment ; the one is 

iS) I. L. B. 41 Had. 886 (1818). 

86 0. L. J. 478, 488 (1922). 

(4) L. Bi. 81 1. A. 208; a. 0 . I. Ii. B. 82 Oal, 

182 (1004). 

(6) I. L. B. 29 Had. 888, 889 (1906). 


attached to the other l^Per Sir Richard 
Couch in Gnanasambanda Pandara v. 
Velu (6)] but, in truth, it is the endow- 
ment which is attached to the office, 
not the office to the endowment; for 
while there may be a shebait with- 
out endowed property, there cannot 
be proj)erty dedicated to an idol without a 
shebait to manage it. “I might at once 
say that in respect of such a religious 
office it is not the right of the office- 
holder to receive emoluments which is the 
important or principal right, but. in my 
opinion, it is the right of the deity to have 
certain services performed to it which is 
a primary right. 1 also think that as re- 
gards the religious office itself the duties 
of the office should be considered as the 
substance of the office, the right to receive 
the emoluments being only an appurten- 
ance of the said doity .... 1 am inclin- 
ed to hold that it is the rights that are 
subordinate and appurtenant to the duties, 
and it is not the duties that are subordi- 
nate and appurtenant to the rights ” [per 
Sadasiva- Aiyer, J., in Sundarambal Am- 
mal V. Yoga Varma GuruUhal (7)1. 

I have emphasised the distinction be- 
tween the shebait’ 8 obligation to perform 
the spiritual duties of his office, and his 
obligation to manage the temporalities of 
the idol, because it is important to bear 
in mind that a shebaiti primarily and 
mainly is a sacred office, and that it does 
not follow, because in certain circum- 
stances a shebait may be entitled to alien- 
ate the temporalities of the deity, that in 
similai' or any circumstances he is en- 
titled to transfer the spiritual duties and 
privileges which appertain to his office. 

Now, on the question which falls for 
determination the authorities in India 

<B) L.B.87I.A.69,77: s. o. 4 0. W. N. 829 
(1899)., 

(7) I. h. B. 88 Had. 860, 864 (1914). 
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are numerous, but, as I apprehend them, 
the decisions sometimes are inconsistent, 
sometimes inconclusive, and if I refrain 
from examining them in detail, I do so, 
not out of want of resjject for the learned 
Judges who were parties to the dedsions, 
hot because 1 am' content to found my 
judgment upon the common law of India 
and the decisions of the Judicial Com- 
mittee of the Privy Council which, to my 
mind, put the matter beyond contro- 
versy. In 1869 an appeal was heard by 
the Judicial Committee in which the 
issue was wiiether a shebdit was entitled 
to sell certain jammas connected with a 
taluk which had been dedicated to an 
idol. The Judicial Committee held that 
“ The taluk itself with which these 
jomman were connected by tenure was 
dedicated to the religious services of the 
idol. The rents constituted, therefore, in 
legal contemplation, its property. The 
shebait had not the legal property, but 
only the title of manager of a religious 
endowment. In the exercise of that 
office she could not alienate the property, 
though she might create proper derivative 
tenures and estates confoimable to usage.” 
IMahatani Shibessuree Debya v. 
Mothooranath (7a)]. ; 

In 1876 in Prosunno Kumari Debya v. 
Golab Chand (8), Sir Montague Smith, in 
the course of the judgment, observed that 
‘‘ there is no doubt that as a general rule 
of Hindu law property given for the 
maintenance of religious worship and of 
charities connected with it is inalien- 
able But notwithstanding that 

property devoted to religious ])urpose3 is, 
as a rule, inalienable, it is in their Lord- 
ships’ opinion, competent for the shebait 
of property dedicated ^ the worship of 
the idol in his capacity as shebait 

cit) 270 (I860). 

(SbU i.ai. Ah 146i IGO 0876), 


and manager of the estate to in- 
cur debts and borrow money for the 
proper expenses of keeping up the 
religions worship, repairing the temples 
or other possessions of the idol, 
defending hostile litigious attacks anti 
other like objects. The power, however, to 
incur such debts must be measured by the 
existing necessity for incurring them . . . 
It is only in an ideal sense that pro- 
perty can be said to belong to an idol; 
and the possession and management of it 
must, in the nature of things, be entrust- 
ed to some person as shebait, or mana- 
ger. It would seem to follow that the 
Iierson so entrusted must of necessity be 
empowered to do whatever may be re- 
quired for the service of the idol, and for 
the benefit and preservation of ita pro- 
perty, at least to as great degree as the 
manager of an infant heir. If this were 
not so, the estate of the idol might be des- 
troyed or wasted, and its worship dis- 
continued for want of the necessary funds 
to pr serve and maintain them.” 

In 1876 in Haja Vurma Valuh v. Ravi 
I urmah (9) the issue was whether 
the urallers or managers of a pagoda 
Avere entitled to assign the conduct of the 
worship and the right to manage the pro- 
perty of the endowment to the Baja of 
f’herakel. The deed of assignment re- 
cited that ” the pagoda and its depend- 
ent instihitions belong exclusively to the 
four tarwads of the urallere ; that they' 
are in debt to the amount of Bis. 46;000 ; 
that as the property was insufficient to 
conduct the affairs of the pagoda, this 
debt was likely to increase, that the 
Cherakel was willing to pay off the debts 
and take over the pagoda and its property 
and conduct all the ceremonies, and that 
the urallers had received in cash 
Es. 46,000 to pay off debts and Bs. 10,000 
(fh h.1t. 4rl. A. 66. 76 (187Q. 
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for their own use. In ooi^sideration of man, as probably this Cherakel Bajah is; 


the above the deed assigned over to the 
Baja all the property, moveable and im- 
moveable, of the pagoda, and the uraima 
right of the four families, with the reser- 
vation of the light to join in the assembly 
for conducting the ceremonies and to re- 
ceive the privileges attached thereto.” 

Sir James Colville who in this appeal 
delivered the opinion of the Board, 
observed: ‘‘The first question is whe- 
ther, independently of custom, the persons 
holding such a trust are capable of transfer- 
ring it at their own- will. No authority 
has been laid before their I^ordships to es- 
tablish this proposition; principle and 
reason seemed to be strongly opposed to 
such a power and particularly to such an 
exercise of it as has taken place in this in- 
stance. The unknown/ founder may be 
supposed to have established this species 
of (M)rporat.ion with the distinct object of 
securing the due performance of the wor- 
ship, and the due administration of th^ 
property by the instrumentality and at the 
discretion of four persona capable of deli- 
berating and bound to delilwrate together ; 
he may alao have considered it essential 
that those four persons should be the 
heads of particular families resident in a 
particular district, open to the public opi- 
nion of that district and having that sort 
of family interest in the maintenance of 
this religious worship which would ensure 
its due performance. It seems very un- 
Teftsonable to suppose that the founder of 
such a corporation ever intended to em- 
power the four trustees of his creation at 
their mere will to transfer their office and 
its duties with tdl the property of the 
trust to a single individual who might act 
according to his sole discretion, and might 
hiive no cmineetion with the families from 
which the trustees were to be taken. 
Such a tra^eree might be a powerful 


and therefore, the less amenable to pub- 
lic opinion, the less capable of being 
reached by the Courts, and the mme likely 
to deal with the institution with a high 
hand. Mr. Mayne almost admitted that 
the broad principle delegatus non potest 
delegare, would prinid facie apply to such 
a case.” After discussing the author- 
ities, his Lordship added : ” This being 
the state of the authorities, their Lord- 
ships are of opinion that there is no autho- 
rity binding even on the Court of Madras 
which is inconsistent with the judgments 
under appeal; that the general principle 
affirmed by those jridgments is correct; 
and consequently that the urallers had no 
power under what may be termed the 
common law of India to transfer their 
uraima right to the Plaintiff, the Cherakel 
Kajah. But it is said that in India, and 
particularly in that part of India in which 
this pagoda is situated, custom must pre- 
vail against tlie general law. That such 
would be the consequence of a well- 
proved and established custom their Lord- 
ships do not deny But their 

Lordships are of opinion that no custom 
which can qualify the general principle 
of law has been established in this case, 
and they desire to add that if the custom 
set up was one to sanction not merely the 
transfer of a trusteeship, but as in this 
case the sale of a trusteeship for the pecu- 
niary advantage of the trustee, they would 
be disposed to hold that that circumstance 
alone would justify a decision tha? the 
custom was bad in law.” 

In 1899 in Gnanasambanda Pandara 
v. Vein (6) a later Board of the Judicial 
Committee restated the same rule: ”In 
Baja Vurma Vaiia- y. Ravi Vurmah 

(0) L,B.S7T.A.«W,77i •. o, 4 0. Wi N. 839 
(1889). 
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Mu*ha (9) this Committee held that an 
assignment by the nrallers of a pagoda of 
the right of management thereof was be- 
yond their competence under the com- 
mon law of India, and that no custom to 
do eo had been established. There is no 
])roof of any custom in this case, and con- 
sequently these deeds of sale are void, and 
do not give any title to the purchaser.” 
Alienations by a shebait in contravention 
of the law as laid down in these decisions 
are void and need not he set aside : 
Raja Vurma v. Ravi Vurmah (9) : 
Narayamm v. Lackainanan (10) and 
snch an alienation may be declared void 
even at the instance of the alienor {Jagat 
Mohini Dasi v. Suhhimani Dasi (11), 
Sreemidy Mallika Dasi v. Ratanmani 
(12)]. The Judicial Committee have never 
deviated from the principles laid down in 
the above cases, and it is settled law that 
” in the absence of any custom or usage 
to the contrary or any term to that effect 
in the deed of endowment a religious 
trust or the right of management of a 
religious or charitable endowment or a 
religious office attached to a temple or any 
other endowment cannot be alienated by 
the holder [per Mookerjee, J., in Maha- 
maya Debi v. Haridas Haider (13)]. 

In the present case it is conceded that 
no usage obtains in the family which 
would render valid the indenture of 
arpannama, if otherwise it is void under 
the common law of India. I need not 
therefore, embark upon the still unsettled 
question as to whether, and if so, in what 
circumstances, the Courts would sanction 
an nsa^e under which rights of worship 
have been alienated by a shebait. Again, 
(8) Ii. K. 4 1. A. 6sj 76 (1S76). 

(10) I. L. B. 30 Had. 456 (lOtS) 

( 11 ) 17 W. A. 41 (p; c.) a871). 

(12) 1 0. W. N. 403, 436 (1807). 

• , (It) iU 0»J. 466, 470: s. c. 19 0. W. 


there is authority for the proposition that 
the consensus of all the persons in- 
terested in the worship may “ give the 
estate another direction,” fRaja Vumta 
Valia V. Ravi Vurmah Mutha (9), 
A hetter Chunder Ghose v. Hajidas 
Bandopadhya (14) and Promotha Nath 
v. Pradyumna Kumar (16)] : but so 
far as I know the Judicial Com- 
mittee in no case have determined that 
such a consensus of opinion would justify 
a transfer of the spiritual rights and duties 
of the office of a shebait : Sethurama 
Swami v. Meruswamy (16). In this case, 
however, it is admitted that Gdrindra 
executed the arpannama entirely at his 
own will, and upon his own initiative, and 
that he neither invited nor obtained a 
consensus of opinion among those in- 
terested in the worship of the deities in 
favour of the course which he pursued. 
It is further urged that Girindra as 
shebait was competent and entitled to 
execute tlie indenture of arpannama 
proviued that either of the following con- 
ditions was fulfilled : (1) that the assign- 
ment of the pala was to a member of the 
founder’s family qualified to perform the 
duties of shebait, or (2) that the assign- 
ment was “ for the benefit of the deities.” 
As regards (1) it is well settled that ” ac- 
cording to Hindu law, when the worship 
of a thakur has been founded, the shebait- 
ship 18 held to be vested in the heirs of 
the founder, in default of evidence that 
he has disposed of it otherwise, or there 
has been some usage, course of dealing, 
or some circumstances to show a different 
mode of devolution ” [Gostoami Shree. 
Gree Dhariji v. Rumgnlalji Goswatmi (17)].' 

(A) U R. 4 I. A. 66, 68 (1876). 

(14) 1. L. B. 17 Oal. 667 (189(9. 

(16) I. L. B. 68 Oal. 809:’s. o. 80 0. W. H 
86 (P. 0)0926). . . 

(16) T. L. B. 41 Wad. 896 0917)^ 

(17) L.^. 16 1. A. 187) 144 (1889)» 
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The High Court oi Madras consistently' 
has held that an alienation by a ahehait 
of the corpus of the dedicated property, 
either to . a member of the founder’s 
family or to a stranger, is utterly void, 
Kuppa V. Doraaicomi (18), Narayana v. 
Banya .OS) and Suridarambal AmmaVs 
case' (7) ; see also Juggumath Roy Ghoto- 
dhry v. Kiahen Perahad (20), Narayana 
Chiniaman (20a), Shri Ganesh v. 
Keahavrav (20b), MalHka’s case (12), 
Gobinda Chotodhury v. Deb Kumar 
Roy (21). In Sm. Mallika’s case 
(12), Banerjee, J. . observed that “ It has 
been held in a uniform current of deci- 
sions both in thia and in the High Courts 
of Bombay and Madra.a that a priestly 
office with emoluments attached to it is 

inalienable If it were necessary 

to give reasons for such a proposition so 
amply supported by authority as the pro- 
position contended for on behalf of the 
Respondents, I may say that it would be 
contrary to public jwlicy to allow an 
office like this to be transferred either by 
private sale or bv sale in execution of a 
decne. The Defendant! in this case is 
one of several shebaita of the idol, his 
turn of office extending for 11 days in a 
month : the emoluments consist of votive 
offerings, and if a person professing 
a religion different from Hinduism were 
to become the execution purchaser, it 
would lead to no end of complications 
and disturbances, which would be detri- 
mental in' the highest degree to the in- 
terests of other shebaita and of votaries 
generally.-- 

(7) I. L. B. 88 Had. 860 (lOU). 

ru> 1 0.. W. IT. 408, 480 (1807>. 

*‘tl8) uii; B. 6 Had. 78 (1888). 

. (18) T. L. B. 16 Mad. 188 (1801% 

(80) 7W.B.a06(18e7). 

(SOa) T. Ii. B. S.Bom. 898 a881>. 

C80b) I. Ifc B. .18. Bonn, ((86 (18^. 

(81) IS'O. W. H. 98 a90D 


It is not settled whether the renun(UA>^ 
tion of a ahebaiti by the office-holder 'inr 
favoiur of a sole immediate heir would be 
void : INarayana v. Ranga (19] . It may 
be — though I do not decide — that such an 
alienation would contravene the doctrine 
of delegatus non potest delegare : fJ2<t/a 
Vurma VaKa v. Ravi Vurmah Mutha (9)] , 
but if it be assumed that a shebait is 
competent to abdicate from his office, in 
my opinion, such an act would operate to 
transfer the office to the persons entitled 
thereto as reversioners under the founda- 
tion, or in default of any directions by 
the founder or of custom according to the 
principles of the common law of India. 
The office would not )>a8s under or by 
virtue of any assignment of his office by 
the abdicating shebait whether it purport- 
ed to be in favour of the sole immediate 
heir or of any other person, for every such 
assignment in my opinion is wholly void 
and inoperative. If the view of the posi- 
tion and status of n shebait which I have 
expressed is con-ect, it follows that the case 
of Munoharam v. Premshunker (22) w'as 
wrongly decided and ought not to be fol- 
lowed. Rajeswar Mullick v. Gopeatoar 
Mullick (23) and Gobinda Kumar Roy’s 
case (21). As regards (2) it is urged 
that the assignment in suit is vdid 
and should receive the imptimatut 
of the Court because the transfer 
of the pala was " for the benefit of 
the deities.” In support of this con- 
tention learned Counsel for the Defend- 
'ant referred to the decision of this ^lirt 
in Nirad Mohini Dost v. Shetadaa Pal 


(9) L. B. 4 1. A. 66, 81 (1876). 

(19) I. Ii. R. 16 Mad. 188, 186 (169l>. 

(81) 18 O. W. N 98 (I907>. 

(88) I. Ii. B. 0 Bom. 898 (1888% 

(88) I. L. B. 86 CW. 886; •. c. 18 0. W.N. 888 
0907). 
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Detoasin (24) and the dictum of Miti-a, 
J., in Rajeswar Mullick’s case (23). 
With all respect to the learned Judges 
who decided these cases, for the reasons 
which I am about to state, I am of opi- 
nion that the decisions in Nirad MoMni 
Dasi’s case (24) and in Bajestcar 
Mullick’s case (23), so far as it is founded 
upon the same reasoning, are not in ac- 
cordance with the law of India as enun- 
ciated by the Judicial Committee of the 
Privy Council, and I cannot acquiesce in 
them. 

The contention which learned Counsel 
hag urged upon the Court, in my opinion, 
is founded upon a heresy which has crept 
into the Hindu law, and ought to be ex- 
posed and eradicated. This is not the 
only branch of law in which the words 
“ for the benefit ” have caused error and 
confusion [see Barvnick v. The English 
Joint Stock Rank (2.5), Lloyd v. Grace, 
Smith d Co. (26)1. Who is to determine 
whether any particular alienation is “for 
the benefit of the deity?” Is it the 
founder? Is it the persons interested in 
the worship? Is it the shebaits, or one or 
more of them ? Is it the Court ? I do not 
j>ause to hazard a conjecture, for, in my 
opinion, the doctrine contravenes the 
Hindu law, and in anv event cannot be 
extended to an alienation of the spiritual 
rights and duties of a shehait. The 
genesis of the heresy may be found, I 
think, in a misapprehension of certain 
observations of Sir Montague Smith in 
Prosunno Kumari's case (8) : “ The 

authority of the shehait of an idol’s 
estate would appear to be in this respect 

(8) L. B. 9 I. A. 146, I4S (1876). 

(88) I. L. B. 86 Oal. 29G at p. 231 : 8. a. 12 0. 

W. N. 323 aflOT). 

(24) I.L.*B. 86Caf.'976 i 8. r. 13 0. W. 

.. I{)84(im9). 

d|ilti.^{9IEz..26eK1867>. 

mX[t918]IA.'0..716. 


analogous to that of the manager for an 
infant heir which was thus defined in a 
judgment of this Committee delivered 
by Lord Justice Knight Bruce : The 
power of the manager for an infant heir 
to charge an estate not his own is under 
the Hindu law a limited and qualified 
power ; it can only be exercised rightly in 
a case of need or for the benefit of the 
estate, but where in the particular in- 
stance the charge is one that a prudent 
owner would make in order to benefit the 
estate, the bond fide lender is not affected 
by the x^recedent mismanagement of the 
estate. The actual pressure on the 
estate, the danger to be averted, or the 
benefit to be conferred upon it in the 
X)articular instance is the thing to be 
regarded.” Hunooman Persaud Pandey 
V. Mussamat Babooi Munraj Kun- 
warl (27). From the above passage 
the doctrine has been evolved that 
although there might be no neces- 
sity for any particular alienation of 
debutter property, yet, if the transfer was 
“ for the benefit ” or “ for the clear bene- 
fit ” of the endowment, it could be upheld 
according to the Hindu law. It is incum- 
bent upon me, therefore, to examme more 
closely the rule propounded in Prosunno 
Kumari’s case (8). It is to be observed 
that while Sir Montague Smith laid down 
that a shehait “ may incur debts or borrow 
money for necessary purposes,” his Lord- 
ship added : “ The power, however, to 

incur such debts must be measured by the 
existing necessity for incurring them.” 
Since 1875, the Judicial Committee have 
more fully defined the circumstances in 
w'hich a shebait is empowered to alienate 
debutter property. In 1876 Sir Monta- 
gue Smith, delivering the opinion of the 
Board in Konwar Doorganath Boy v. Bam 

19) h. B. 8 T. A. 145, 151 (1875). 

^ e M. I. A. 898, 488|(1869>. 



m 


Vo&. XXXv} 1SB OSCCraTTX WEXXLT MOTBB. 

Naobmdba Nath ^amt v . Bobotoba Nabain Dbb. 


Chunder Sen (28) stated that the Bani 
Bashmoni, who had effected the alienation 
of the property then in suit “ had, as the 
manager of the estate, power, if it were 
dehutter dedicated to the idol, to alienate 
so much of it as was necessary to keep 
up the temple and worship of the idol ; 
and if it were secular to alienate it if 
it became necessary to do so to preserve 
the rest of the family estate.” And later 
in his judgment his Lordship, referring to 
Prosunno Kumari’s case (8), observed that 
” in that'case a shebait had incurred debts 
and mortgaged the {sroperty of the idol 
for the purpose of the necessary susten* 
tation of the worship of the idol ; and this 
tribunal held that the position of the 
shebait was analogous to that of a mana- 
ger of an infant, and that he had the same 
authority, which in both cases arises from 
the necessity of the case, to raise money 
for the benefit of the estate.” In 
that case their Lordships held that 
the ” sale of part of the land was justi- 
fied by the imperious necessity of finishing 
the temple which had been commenced.” 
In Abhiram Goswamy v. Shyama Charan 
Nundy (29), Sir Andrew Scoble, delivering 
the judgment of the Board, observed that 
“it is well-settled law that the power of 
the mohunt to alienate debutter property 
is, like the power of the manager for an 
infant heir, limited to cases of unavoidable 
necessity.” Again, in Palandappa Chetty 
▼. Sreemath Devasikamony Pandora San- 
nadhi (30), Lord Atkinson laid down that 
“ if for the reasons above mentioned the 
grant of a lease in perpetuity of dehutter 
lands at a fixed rent requires to bo justi- 

(jB) L. B. 8 1. A. 146, 148 (1876). 

(M) Ii.B.41. A. 63: 8 . c. I. L. B. 2 Oal. 
841 0876). 

m LIi.B.aeOiL100St 8.C. 14 0. W. N. 
1 (P. 0.1 (ie09j. 

90) LB. 44 1. A. 147: 8. C. I. L. B. 40 Mod 
709 i 21 0. W. B. 738 (1817). 


fied by unavoidable necessity, it is diffi- 
cult to see why an absolute alienation in 
perpetuity of the same kind of land in 
consideration of a premium should not 
equally require to be justified by the same 
kind of necessity, since it brings about 
quite as completely the same prejudicial 
results.” His Lordship also observed that 
“ the only specific point touching the pre- 
sent case actually decided in these three 
authorities was this : that a debutter estate 
may be mortgaged to secure the repay- 
ment of money borrowed and applied to 
prevent its own extinction by sequestra- 
tion. No indication is to be found in 
any of them as to what is, in this connec- 
tion, the precise nature of the things to be 
included under the description ‘ benefit 
of the estate.’ It is impossible, their 
Lordsliips think, to give a precise 
definition of it applicable to all 
cases, and they do not attempt to 
do so. The preservation, however, 
of the estate from extinction, the de- 
fence against hostile litigation affecting 
it, the protection of it from injury or 
deterioration by inundation , this and such 
like things would obviously be benefits. 
The difficulty is to draw the line as to 
what are in this connection to be taken 
as benefits, and what not.” An examina- 
tion of these authorities leads to the con- 
clusion that the fxjwer of a shebait to 
aUenatc the corpus of debutter property 
is to be measured by the exigencies of the 
occasion. An alienation of such property, 
in my opinion, cannot be justified unless 
it is impracticable duly to carry out 
the service and worship of the deity, and 
matters incidental thereto, or to preserve 
the dedicated property without incurring 
the expenditure, to defray which it is pro- 
posed to effect the alienation ; and further, 
nnl«ag the required expenditure cannot 
be met out of the income of the endow- 
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ment, and without alienating the corpna 
of the estate. In short, the shebait's 
power of alienation must 15e exercised for 
purposes of defence and not of aggrandise- 
ment, as a shield and not as a eword. 
Occasions which would justify the 
alienation of the corpus will not 
frequently arise, for even in cases 
where owing to causes beyond the control 
of the manager such as famine, etc., tlie 
income falls off, the uniform and approved 
practice of the country has been to regu- 
late the scale of the services with refer- 
ence to diminished income until the in- 
come returns to its normal condition, and 
not to keep up tite service on a scale ren- 
dering the incurring of debts necessary, 
nor is money ever borrowed even for the 
purpose of repairs. One reason why a 
manager never thinks of mortgaging or 
selling the cornus for such a purpose is 
that he will ordinarily not be able to find 
a mortgagee or purchaser among the mem- 
bers of the community since the princii)le 
that property dedicated to a god ought 
never to be diverted for other purposes, 
operates so strongly on the mind of the 
community that even innocent participa- 
tion in such diversion is understood to be 
sinful, and to forbode<evil to the praticipa- 
tor . . . Nor should it be forgotten that us 
shown by the formula with which grants 
and donations to charities usually con- 
clude, the people take it that to renovate 
is even more meritorious than to found. 
In such circumstances it is obvious that 
the manager's powers are quite limited. 
He can only do what is necessary for the 
services of the idol, and he need only pre- 
serve and duly manage what property 
may belong thereto. It is no part of his 
duty to effbet improvements with refer- 
ence to existing endowments when the 
funds iu^ hands do not admit of it ; nor 
is lie calletl ujion to enter into transac- 


tions for the purpose of augmenting the 
funds of the institution. He cannot in 
any manner subject the institution in his 
charge to duties, obligations and burdens 
to which with reference to the nati^ of 
the foundation or otherwise the inetitu- 
tion is not inherently or necessarily sub- 
ject ” [per Subrumania Iyer (A. C. J.) in 
Nallayppa Pilliati’s case (31)]. 

Where there is an " impefious neces- 
nity” or an “ umvoidahle necessity ” in 
the above sense compelling the shebait 
to alienate the property, such an 
alienation clcai'ly is “ for the bene- 
fit of the deity,” but if there is 
no such necessity, the fact that the value 
of tile estate will be increased if an alien- 
ation by sale, mortgage, exchange or other- 
wise is effected, w'ill not justify such a 
transaction, although thereby it may be 
that the endowment can be benefited [per 
Subramania Aiyer (A. C. J.) in Nalta- 
ynppa' Pillian’s case (31) ; per Lord Atkin- 
son in Pulaniappa Chetty v. Sreemath 
Devasikamony Pandara Smnadhi (30), 
lihugwandas Naik v. Mahadeo Prasad (32) 
and Shankar Sahai v. Bechu Ram (33)]. 
.As it is admitted that there was no neces- 
sity in the sense I have indicated which 
would justify the execution of the arpan- 
nania in suit, in my opinion, the conten- 
tion that the Court ought to uphold the 
arpannama on the ground that it was or 
might be ” for the benefit of the deities” 
is misconceived, and irrelevant, and I re< 
ject it. 

I desire to add that, in my opinion', 
the rule of necessity extends only to ap 
alienation of the temporalities of the idol. 
It does not, and in my opinion, it cannot 

(80) L. B. 44 I. A. 147; ». o. I. L. B. 40 Hod 
root ai 0 . w. N. TOO (io<7). 

(81) I. Ii. B. 87 Had. 406, 478 (1008). 

(38) I. UB. 46 AU. 800, 804 9888). 

(88) L L. B. 4? AU. 881 (1886). 
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be made to apply to an alienation of the 
spiritual rights and duties, the ful- 
filment of which is the primary 
function of a shebait. To apply such 
a rule to the spiritual duties of a 
thebait would be to contravene the funda- 
mental principle of the Hindu law, and 
to violate the religious instincts of all 
orthodox Hindus. Indeed, in the nature 
of things there can be no necessity for a 
voluntary transfer of the spiritual duties 
of a shebait f Vidyapurna TirUia Swami 
V. VidyarUdhi Tirtha Swami (34)1, 
the doctrine that a shebait at his own will 
and pleasure is at liberty to alter the line 
of shehaits on the ground that to do so 
will be “ for the lienefit of the deity ” 
offends against the common law of India 
and is in ctonflict with the uniform rulings 
of the Judicial Comrailtee of the Privy 
Council. For these reasons, in my opi- 
nion, the indenture of arpannama of the 
I3th September 1918 must be declared 
void and inoperative and there will be a 
decree in favour of the Plaintiff. 

The Receiver will be discharged. Each 
party will bear his own cost. 

Mr, S. C. Ghose, Solicitor for the Plain- 
tiff. 

Mr. J. N. MStra, Solicitor for the De- 
fendant. 

P. D. 

(84) I. L. R. 27 Mad. 436 (1808). 


(CIVIL APPELLATE JDRISDIOTIOM.] 
Appeal prom Appellate Dborre 
No. 274 OF ISS.*!. 

[Buuban Mouam Basak 
and ors., Plaintiffs, 
•Appellants, 

V. 

The Guaibman of tbb 
Municipal Oommis- 

SIONKBS OF TBE DAOOA' 

Mumic.palitt, 
Defendant, Respondent 

Bengal Munieipal Act ( III, B. C., of 1S84), tees. 
102, lOS -Re-valuation of htAdingt without a froth 
determination of peremtage rate, if ultra virea — 
See. 113— Privy and water tax, aeteetment of owner 
for occupier and vice vema — Remedy— Civil action, 
if maintaintMe where remedy given by Act not 
availed of. 

See. 102 of the liengal Municipal Act 
provides that once a percentage on the 
valuation of holdings at which the rate 
shall be levied has been fixed it shall re- 
main in force until rescinded or until the 
Commissioners at a meeting determine 
some other percentage at which the rate 
will be levied from the next year. Read- 
ing the Act as a whole, it is not required 
that whenever a fresh valuation is made 
the Commissioners must hold a meeting 
to fix the percentage. It is open to them 
by not holding any meeting to levy at the 
old rate of percentage on the new valua- 
tion. 

Though it may be business-like, after 
a valuation has been made, to consider 
how much money is reqt4red and there- 
fore what the percentage rate should be, 
the omission to do so docs not render the 
preparation of the valuation and ratling 
list null and void. 

Per Cuming, J. — Where the Munici- 
pality 'erroneously assesses the owner 
with the water and pricy tax where they 
ought to assess the occupier and vice 


Cuming, J. 

B. B. Guosk, j. 
1925, 

14, December. 
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versa, the lujgrieved person has his re- 
medy by application to the Gomnussioners 
under see. 113 of the Act, and he is not 
entitied to invoke the assistance of the 
Civil Courts until he has exhausted his 
remedies which the Act provides. 

This was aa appeal at^ainst the deercu 
of B. I*'. Lodge, Eaq., District Judge of 
Zilla Dacca, dated the 24th of ^lovembei 
1924, confirming the decree of Babu 
Bebati Itanjan Mukherjee, Additional 
Munsil of that place, dated the 26th of 
May 1924. 

The material facts will appear from 
the judgment. 

Sir Benode Chan 'ta Mitter and Babu 
Bhupendra Chand;.. Guha for the Apijel- 
lantB. 

Mr. B. L. Mitter (Advocate-General) 
and Babu Brokas Chandra Bakrasi for tho 
Bespondeut. 

The JUDGMKNT 0>' THK COHIT was US 
follows : — 

Cuming, J. — This appeal arises out of 
a suit brought by one Bhuban Mohan 
Baeak on his own behalf and on behalf of 
the rate-payers of Dacca against the 
Chairman of the Municipal Commis- 
sioners of Dacca for a declaration that tbp 
last assessment made by the Dacca Muni- 
cipality is null and void, illegal and ultra 
vires and that there is no municipal tax 
payable for the years 1928-24. He also 
prayed for a permanent injunction to re- 
strain the Municipality from realising 
the taxes. 

His case was briefly as follows : — 

On the 28th June 1922 the Commis- 
sioners passed a resolution that the gene- 
ral revision the assessment of holdings 
be undertalmn without delay as it was 
overdue, v^^^ursuance of this resolu- 
tira an A^ssor was appointed to value 
the holdings and also an Assistant 


OP THE MUNIOIPAI, COMRS. OP DACCA. 

Assessor. Valuation was duly made and 
accepted and the new assessment was 
made. There was no change in the per- 
centage charged on the valuation, which 
remained ae it was before. This assess- 
iiieut was brought into force for the 
years 1923-24. The Plaintiff complained 
that the assessment wae illegal for the 
{olluwing reasons : — 

(1) That the resolution of 28th June 
was illegally passed, the objection, if I 
understand it rightly, being that an 
amendment and substantive motion were 
put at the same time. 

(2) That no percentage was fixed be- 
fore the assessment and that under the 
resolution the Commissioners cannot 
assess any tax without first fixing the per- 
( outage. 

t8) 'J’hat (iovernmeut and Railway 
buildings have not been properly assessed 
and many holdings have not been assess- 
ed at all. 

t4) The Assistant Assessor had no 
power to assess any buildings. 

(5) The privy and water tax being pay- 
able by the occupiers, assessment of the 
owners to pay it is illegal. 

(6) That assessment of privy and vvater 
tax of houses let when the occupier was 
living elsewhere was illegal. * 

(7) That the assessment made being on 
a different basis is illegal. 

(8) That as the money lealised by the 
tssessment exceeded the expenditure by 
Us. 1,04,000, it was illegal. 

A number of issues were framed. 

The trial Ciourt for reasons which it is 
unnecessary to specify found against the 
Plaintiff and diraoissed his suit. 

The Plaintiff appealed to the District 
Court where he was equally unsuccessful. 
He now appeals to this Court. 

His grounds of appeal number some 20 
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but the following points only have been 
urged : — 

(1) The meeting of the 22nd June 1922 
resolved that there should be a new assess- 
ment and this means that there should 
be both valuation and the fixing of the 
actual percentage. 

(2) The percentage at which taxes are 
to be levied must be fixed before the valu- 
ation or rating list is prepared and that 
wnenever there is a fresh valuation there 
must be a fresh fixing of percentage. 

(3) That it is illegal to assess the water 
and pnvy tax on owners. 

(1) The whole of the argument here 
centred round what did the Commis- 
sioners mean when in their resolution 
they msolved that there should be a fresh 
assessment. Did they mean both valua- 
tion and fixing of the percentage or did 
they mean only a valuation of holdings? 

Sir Benode Mitter for tlie Appellants 
contends they meant both valuation and 
percentage and that as they have not fix- 
ed the percentage tlie assessment is ille- 
gal. The learned Advocate-General con- 
tends that “ assessment ” was used 
loosely by the Commissioners to mean 
“ valuation.” It seems quite clear to 
me that what the Commissioners resolv- 
ed to do at their meeting and wEat they 
meant in their resolution by the expres- 
sion ” assessment ” is a question of fact. 
The lower Court of Appeal has found that 
by the expression “assessment ” ^ they 
meant a valuation of the holdings. In 
second appeal we cannot go behind tins 
finding of fact unless it can be argued 
that it is based on no evidence. There is, 
however, no suggestion in any of the 20 
grounds of appeal that this finding of fact 
was come to without any evidence and in 
these circumstances the Appellant cannot 
be allowed to argue that it was not. It 
cannot be said that the determination of 
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the iK)int depends on the construction of 
any document. The document on the 
construction of which it is contended that 
the point depends is merely the record of 
the proceedings of the Commissioners 
and what we are concerned with ia what 
the Commissioners mean by their resolu- 
tion. It is not suggested that the record 
of the proceedings is inaccurate or that it 
does not represent what the Commis- 
sioners resolved. This disposes of the 
Ap])ellant’s first contention. 

(2) The decision on the second point 
requires the consideration of certain sec- 
tions of the Municipal Act, viz., sec. 9<>. 
secs. 97, 97-A, sec. 102 and sec. 103. Sir 
Benode ]\littcr contends that the Com- 
missioners have not complied with sec 
103 of the Act and hence their action ia 
illegal. 

Sec. 103 runs as follows ; — 

“ As soon as possible after the percent- 
age at which the rate is to be levied for 
the next year shall have been determined 
under the last preceding section the 
Commissioners shall cause to be prepared 
a valuation and rating list which shall con- 
tain the following particulars — 

(/) amount of rate payable for the year, 

(g) amount of quarterly instalment. 

Hec. 102 which is referred to in this 
section provides that at a meeting to be 
held before the close of the year next pre- 
ceding the year to which the rate will 
apply the Commissioners shall determine 
the percentage on the valuation of hold- 
ings at which the rate shall be levied and 
the percentage so fixed shall remain in 
force until the order of the Commis- 
sioners determining such percentage shall 
be rescinded and until the Commissioners 
at a meeting shall determine some other 
percentage. Sir Benode Mitter argues 
that if sec. 102 and sec. 108 are read to- 
gether it is clear that the valuation and 
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rating liet can only be prepared shoiitly 
after a meeting has been held to fix the 
percentage and that as no such meeting 
was held after the valuation was made the 
assessment was illegal. I do not think 
that this is necessarily the interpretation 
to be placed on these sections. Sec. 102 
provides that once a percentage has been 
fixed it shall remain in force until rescind- 
ed or until the Commissioners at a meet- 
ing determine some other percentage at 
which the rate will be levied from the 
next year. The reasonable interpreta- 
tion to be put on this section then is that 
the rate fixed continues unchanged and is 
to be considered as the rate for the year 
until altered. It might be said that by 
implication the rate is to be considered as 
fixed each year at the same rate until 
changed and this although there is no for- 
mal meeting to do so. The Commis- 
sioners by holding no meeting to change 
it by implication fixed the rate at the old 
rate. There is no provision in the Act 
which provides that every time there is a 
fresh valuation there must be a formal 
meeting to fix the percentage even though 
the Commissioners intend the same per- 
centage to continue. 

It no doubt might be^argued that the 
Commissioners should after they hava 
made a valuation take into consideration 
the percentage rate and consider how 
much money they require and therefore 
what the rate should be. No doubt if 
the Municipality was properly managed, 
as a business concern should be, this 
would be done, but the fact that it has not 
been .done does not, I think, render the 
assessment invalid. I do not think read- 
ing the Act as a whole that it is required 
that whenever a fresh valuation is made 
the CommiseioneiB must hold a meeting 
to fix the ..ijMc^tage. I think it ig open 
to them hf not holding any meetii^ to 
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levy the rate at the old rate of percentage 
on the new valuation. 

(3) The last point to be dealt with is 
the privy and wat< r tax. 

It seems to be the case of the Appellant 
that the privy and water tax is payable 
by the occupier and it ie illegal to assess 
owners to privy and water tax. Sec. 279 
(3) provides that the water rate shall be 
paid by the occupier and sec. 281 provides 
that such occupier may recover i share 
from the owner. 

Sec. *282 provides that when the houiM 
is unoccupied the owner will pay J rate. 
Sec. 312 provides that if the house is occu- 
pied by more than one tenant severally it 
shall be lawful for the Commissioner^ to 
recover the rate from the owner. With 
regard to privy tax the provisions are 
more or less similar. It is thus clear 
tJiat in some circumstances the owner 
and in other circumstances the occupier 
is liable. There is therefore nothing 
illegal in assessing an owner to pay privy 
and water tax. It may be, however, that 
the owner is wrongly assessed in some 
cases while in other circumstances the 
assessment is legal, for it cannot be said 
that in no circumstances is the* owner 
liable. The Municipality may owing to 
ignorance of the facts assess the oVner 
where they ought to assess the occupier 
and vice versa. The aggrieved person 
has hie remedy under sec. 113 which pro- 
vides that a person who disputes his 
liability to be assessed may apply to the 
Commiasioners under sec. 118. dear^ 
this was the remedy open to the Plaintiff 
of which he did not avail himself. 

Until the aggrieved person has exhaust- 
ed the remedies which the Act provides 
he cannot invoke the Msistance of the 
Civil Courts. This point is also decided 
against the Appellants, 
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The Feanlt is that the appeal fails and seems to imply that when once the per- 


is dismissed with costs. 

B. B. Oeosb, J, — I agree. The' first 
point argued in the appeal that the reso- 
lution of 28th June 1922 of the Commis- 
sioners was not given effect to is based 
on the ground that there has not been 
revision of “ assessment ” of holdings 
but only a valuation. This depends upon 
the meaning of the word “ assessment '* 
as used in the resolution. The Court of 
Appeal below has held that the word is 
pot necessarily of wider import than the 
w'ord " valuation." It is argued that 
this is a question of construction and 
may he raised in second appeal. The ex- 
pression "construction ’’ as applied to a 
document includes two things : first, the 
meaning of the words; and secondly, the 
effect w'hich is to be given to them. It is 
well settled that the meaning of words is 
a question of fact in all cases. The effect 
of the words is a question of law. This 
distinction between the meaning and the 
legal effect of expressions used must be 
always borne in mind. This question 
cannot therefore be raised in second ap- 
peal. Moreover as tlie learned District 
Judge points out the words " assessor " 
and " assessment ” have been rather 
loosely used in the. Municipal Act^tself. 

The second and most important ques- 
tion is whether the valuation and rating 
list prepared under sec. 103 is null and 
void, .as the procedure prescribed . in sec. 
102 of the Bengal Municipal Act has not 
been followed. Sec. 102 provides that 
the Commissioners at a meeting, before the 
close of the next preceding year to which 
the rate will apply, shall determine the 
percentage on the valuation of the hold- 
ings at which the rate shall be levied, and 
the percentage so fixed shall remain in 
force until that order is rescinded or some 
other percentage is determined. This 


centage’is determined that will continue 
in force for each succeeding year so long 
as it is not altered in the manner provid- 
ed in the section. It follows that if there 
is no intention to rescind or alter the per- 
centage which has been once fixed it is 
not necessary that the Commissioners 
should at a meeting determine that the 
same percentage on the valuation should 
remain in force. Stress, however, is laid 
upon the opening words of sec. 103 by Sir 
Benode which runs as follows : — " As 
soon os possible after the percentage at 
which the rate is to be levied for the next 
year shall have been determined under 
the last preceding section . . . and it 
is contended that this provision shows 
that a valuation and rating list cannot be 
prepared unless the fiercentage is deter- 
mined under sec. 102 after a new valua- 
tion and Sir Benode further argues that 
it is necessary that this should be done in 
order to ascertain the gross amount of 
taxes to be levied after a re-valuation. It 
appears to be quite reasonable and proper 
that the percentage should be determined 
after a new valuation. But the question 
is whether the omission to do so renders 
the preparation of the valuation and 
rating list null and void. It seems to me 
upon a consideration of the relevant sec- 
tions in the Act that the passage relied 
on is only for the purpose of instruction 
and guidance of the Commissioners in 
ordei; to enable them to give notice in due 
time of the rates to be levied for the next 
year, or in other words, as directory only. 
No time is fixed for doing the act, and no 
imperative language is used that there 
should be a fresh determination of the 
percentage on a re- valuation, and there is 
the provision that if there is no fresh de- 
termination the percentage previously 
fixed shall remain in force. The omis- 
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sion to fix a percentage after the re-valoa- 
tion did not operate to the prejudice of 
any person, as the old rate continues. 
Under these circumstances, in my opi- 
nion, tlie omission to hold a meeting does 
not carry with it the consequence of 
nullification of the preparation of.the list 
under sec. 103. 

With regard to the third point relating 
to the water and latrine tax, the Plain- 
tiffs are not, in niy opinion, entitled to 
maintain the suit. It has been found 
that these Plaintiffs are liable to pay the 
rates. They are not persons in the same 
interest, as provided in Or. 1, r. 8 of the 
Civil Procedure Code, with persons who 
might have been illegally rated, if there 
are any such. If the rating on the Plain- 
tiffs is excessive that is not a matter for 
the Civil Court to revise. The appeal 
sliould therefore be dismissed with costs. 
N. G. 

PRIVT OOUMOIL. 

[Appeal from Bohbay.J 
Lobd Soaw. 

Lord Carbon. 

Lord Blanebbdrum. Motilal Itohhalal 
Sib Jobn Edge . Gandhi, Appellant, 

Mb. Amber Ai i. o. 

1925, ’ Haji Mooba Uaji 

Ueard, Mahomed, 

23, January. Respondent. 

Judgment, 

2.h January. , 

VvHd/ar and pvre/uuer — Titne inode euence o/ 
contreM’—yVoiver—SettlemeiU of temu— Notice hy 
vendor to purehaeer to enyrou eonveyance for ttyno' 
ttAv and pay mon^y wUhin four day*, if unreaton- 
aUo, tpeeially whtn pwohater gavt_ auHrance that 
he had money. 

Though time woe originallg of the 

essence of a contract of sale of land, the 
partied'^^^g allotccd the negotiations to 
continue far beyond the lime appointed, 


the condition as to time being of the 
essence of contract teas, by conduct of the 
parties, obliterated therefrom. 

When subsequently the negotiations 
were concluded and all the terms were 
settled and only two things remained to he 
done to complete the transaction, viz., 
the engrossment of the conveyance for 
signature and the payment of the money, 
and the vendor then pressed for early com- 
pletion of the purchase at the same f\ime 
expressing doubts as to whether the pur- 
chaser had money and received an assur- 
ance that he had : 

Held — That in the circumstances the 
vendor did not act unreasonably in there- 
upon demanding that the contract should 
be completed within four days. 

That the purchaser was estopped from 
urging that the assurance he gave that 
he had money was unfounded. 

That irrespective of the estoppel creat- 
ed by the assurance, the vendor was in 
the circumstances justified, in a time of 
financial strain, in demanding the com- 
pletion of the little that remained to bo 
done within four days. 

This was an appeal from u decree, 
dated the ‘20tb December lOill, of the 
High Court at Bombay, wliich reversed a 
decree %f that Court, dated the Ctli Sep- 
tember 1921, in its Original Civil Jurisdic- 
tion. 

The suit out of which the appeal arises 
was instituted by the Bespoudout for 
specific performance of a contract for the 
sale of immoveable property in Bombay. 

The contract was made on the 27tb 
February 1919 and was to be completed 
within two months. 

That stipulation was, however, waived. 
Bequisitions were made and answered 
and on the 29th July, the Appellant having 
approved the draft conveyance asked for 
an early appointment for completion. 
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On the *23rd Augast the Appellant com*. 
plained of the delay and on the 27th. 
August they gave notice that unlese the 
sale wei'e completed by the 7th Septem* 
her lie would treat the contract as 
broken. 

On the Cth Reptemljer the Respondent 
tendered the purchase money, and on the 
tender being refused, instituted this suit. 

The trial Judge was of opinion that the 
A))pellani was entitled to limit a reaeon- 
nhlc time within vbich the contract 
should he perfoimed and that the notice 
given was reasonable. The a])peal Court 
(Alacleod, C. J. and Shah, J.) reversed 
that decision and decreed sj^cilic per- 
formance. 

Sir (I, Loinuhs, K. ('. and Mr. K. 1). 
lUiikes for the Appellant. 

The Respondent was not retwesented. 

Their Lohuships' Juuomk.vt waa deli- 
vered by 

Jjoni) Shaw. — The Board is at a con- 
siderable disadvantage in this case on 
account of the absence of the Respon- 
dent. The case, however, has been ex- 
plained with complete candour and full- 
ness by Sir George liowndes, on behalf 
of the Appellant. 

In the contract for the sale oCthis im- 
moveable property, made in the month of 
I''ebruary 1919, there was a clause making 
the settlement and the payment of the 
price subject to the condition that time 
was of the essence of the contract. The 
negotiations, however, proceeded, and the 
j)arties entered into communication with 
regard to the furnishing of a title, requisi- 
tions were made and answered, and 
arrangements with the municipality, usual 
in Bombay, had to be come to so that the 
battaki announcements should be made 
in the District. 

It is quite clear to their Ijordships that 


Haji Mahohed. 

the time allowed for completion was far 
exceeded and ‘ the condition ns to time 
being of the essence of this contract waa, 
by the conduct of the paities, obliterated 
therefrom. 

The circumstances which are argued to 
be alone relevant to the issue, are sjiid to 
begin late in the month of August 1919. 
But their Lordships desire it to be under- 
stood that they make no pronouncement 
with regard to whether a notice as to com- 
pletion would be reasonable or abrupt in 
the case of a contract made at that ))eriod. 
The contract bad been made months be- 
fore. What bad happened was that be- 
fore the })eriod in August 1919, alluded to, 
a clean title bad been furnished, a draft 
conveyance had been prepared, it had 
been approved by the vendor and bad 
been sent to the agents for the pnrcbnser ; 
and that nothing dc facto remained to be 
done of this transaction — every kind 
of complication being removed — ex- 
cept the mere clerical item of ert- 
grossing the draft, and the financial re- 
sult, namely, the iMiyment of the price. 
Those two matters alone remained : the 
price to be paid and the draft conveyance 
engrossed for signature. 

In those circumstances, on the 231*11 
August 1919, the vendor’s ngchte wrote 
saying that the matter must be comitleted 
without delay. They intimated by their 
letter of that date that nearly six months 
had elapsed since tlie agreement was exe- 
cuted, and the sale must accordingly now 
be completed. The letter may lie fully 
quoted. It is as follows, viz. : — 

“ Bombay, 23rd August, 1919. 

'* Messrs. Rustamji and Qinwala. 

“ lie Sale of Property at Ardeshir 
Dady Street. 

“ Dear Sirs, 

“ We extremely regret to note that we 
have not yet received the engroasment of the 
Conveyance for our comparison. Requisi- 
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lions on title were answered long ago- 
Your client had inspection of Trust Deed, and 
they have been satisfied on all the points. 
Our client has waited sufliciently long for 
completion. 

“ Our client says that your clients have no 
money and that they have purchased the 
property from our client only with a view to 
profiteering. They are out for some pur- 
chaser but they have not been able to secure 
any. It is nearly six months that the agree- 
ment was executed and the sale must now be 
completed without any delay. Yon should 
not lose sight of the fact that the agreement 
provides that the time for oomidetion is the 
essence of the contract. 

“Wo are therefore instructed to request 
you to send us the engrossment for compari- 
son. The draft conveyance has already been 
sent to you duly approved. We are expect- 
ing the engrossment within four days from 
the receipt hereof by you. 

“ Yours truly, 

“ (Bd.) Motichand and Devioas." 

This letter of the 23rd August was not 
iiunatiii'al in the circumstances which 
their Lordships have stated, namely, that 
evei’ything except the clerical part of en- 
grossing the draft and the financial part 
of payment had been already finished. 

In answer to the letter of the 23rd- 
August this letter, dated 25th August 
1919, was, however, received by the De- 
fendant’s agents from the agents for the 
Plaintiff, the purchaser. They say : — 

“ Bombay, S5th August, 1910. 

“ Messrs. Motichand and Devidas- 
“ Jte Sale of Property at Dady Street. 

“ Deab SlBS, 

“With reference to your letter dated the 
23rd instant wc beg to state that the delay 
was on your client’s part in not replying to 
the requisitions in time and not furnishing 
the Municipal bill for a very long time. 

“We received the Battoki only recently 
and have since then- taken the engrossment 
in -hand which we shall let you have os soon 
Tas it is .^dy. Your client’s suggestion that 
our clU^gpihiM no money or that he is trying 
to' secure a purchaser is an imaginary one. 


Our client’s moneys are lying idle with him 
since two months past and he is more eager 
to complete this matter than your client. 

“ Yours truly, 

“(Sd) Rostamji .and Ginwala." 

Q’his letter accordingly cleared away 
any doubt or hesitation on the part of the 
vendor and his advisers ap to the reason- 
ableness of making an immediate demand 
for the completion of the sale and the pay- 
ment of the price. They thereupon wrote 
the letter of the 27th August giving tho 
live days’ notice, which was received on 
the 28th August, so that four days re- 
mained during which these two simple 
things had to be done, namely, engross 
the deed and pay the money. 

The question before their Lordships is 
not any serious or complicated question 
us to what would be a demand of equity in 
the completion of a transaction of sale re- 
cently made, with reference to which 
many practical things had to be done hy 
way of clearing the title, and reasonnblo 
time for needful business arrangements 
hai^ to he taken into account. In the cir- 
cn]mstances of this case it is simply tho 
ordinary commonplace question : Was it 
reasonable, with the assurance given by a 
purchaser that he had the money in tho 
bank and the title in his laud, to say, 
“ Well, the contract having been made 
months ago, do this little matter within 
four days or the contract is off ” ? 

The Hoard, having considered tho 
matter, is of opinion that there was no 
abruptness whatsoever in the conduct of 
the Defendant’s agents or in their letter 
of the 27th August 1919, and, there being 
no abruptness in it, the nnreasonahlene.?s 
falls to the ground, because the unreason- 
ableness of the demand consists, not in its 
method, but Avoiild have consisted in this, 
that it would have put the purchaser, 
whose finances might have been allowed 
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to drop owin;; to t]ie dragfi'inisf on of the 
negotiations, into a position of much em> 
barrassment on such a short notice being 
given. 

Tlieir Lotdships are further of opinion 
that it is not open to this pnrciiaser to set 
up such a case because the purchaser had 
given, prior to that notice, the vei-y assur- 
ance that no abruptness could be felt by 
the two statement^ that he had made, 
namely, that his money was ready and iiis 
title was engrossed. In these circum- 
stances the case for the pnrciiaser falls to 
the ground. It is explained to the Board 
that the letter of the 25th August had mis- 
stated the facts and that it was not in ac- 
cordance with truth that (inter alia) he 
was ready with the purchase money, ft 
is clear that he is estopped from maintain- 
ing that the facts are otherwise than Jiis 
letter of the 2.5th August 1919 represent- 
ed them to be. 

But their Lordships are furtlicr of opi- 
nion that, whether he was estopped or 
not, the circumstances of a long-drawn- 
out transaction in which ail remaining to 
■be done w'ae the engrossment of the deed 
of sale and the payment of the price, de- 
^monstrate that as between purchaser and 
vendor of immoveable property in a time 
of financial strain it was not a reasonable 
position for a purchaser to occupy to be 
unable to complete within four days. 

h'or these reasons their Ijordships have 
to take the course which will presently be 
announced, but before doing so they have 
to note that prior to these proceedings the 
vendor, who was in possession of a cer- 
tain deposit of Rs. 500, had made offer 
to refund that if the transaction went off. 
Through his counsel, an intimation has 
been made to the Board that he does not 
resile from that position. Their Lord- 
sliips do not think it necessary to put this 
into the decree, but it will be recorded in 


their judgment and the vendor will acf 
accordingly. „ 

Their Lordships w'ill humbly advise His 
hlajesty thai the appeal should be allow- 
ed, and that the decree of the trial Judge 
should be restored, with costs in. both 
Courts. The ReK|>ondent will pay the 
costs of the appeal. 

Solicitors ; Mex/trs. T. L. Wilxon it Co. 
for the Appellant. 

G. D. iM. 

ICIVIL APPELLATE JUHISDIOTIOH.I 
AfPRALS prom AprKLLATB DxORBfS 
Nos. 2258 AND 2269 of l92:-t. 

' Radbabinodb Mondal 
OoMlKa, J. Defendant No. 12, 

D.' B. Giiosb, J. Appellant, 

192.1, V. 

3, December. Naba Kishorb Hondal 
. and ors., Respondents 

Suit for rent — Joint co-iAarer, if alone tmy me 
for his share of the rent. 

The Piainlifl and his brother were joint 
owners of one-third of an estate. He. 
sued the Defendant for his one-sixth share 
of the rent : 

Held— 'jfVirtf //<'■ Plaintiff and his 
brother being joint proprietors with re- 
gard to the one-third share of the rent 
payable to them the Plaintiff was not en- 
titled to enforce his claim to the one-sixth 
share of the rent as against the tenants 
without their consent. 

The Plaintiff might sue for the enforce- 
ment of the entire contract between him 
and his brother by making his brother a 
party Defendant but he was not entitled 
to enforce a part of the contract between 
himself and his brother on the one hand 
and the tenants on the other. 

These were appeals against the decrees 
of Babu Durga Prosad Ghose, Subordi- 
nate Judge, 1st Court, ^ 24-Ferganahs, 
dated the 3rd day of July 1^3, modifying 
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the decrees of Mr. KJiirode Ifaujan Cfiar, 
Munsif, .‘5rd Court. Alipore, dated the 
30lh June Jt)‘2t. 

The facts of the case will appear from 
the jndffment. 

Mr. Mill (’liaiidrii Cupta and Bahu 
Jlailhikii naiijiiH (lulia for llm Appellant. 

Mr. Surat dhaudru Miikherjcc, Balms 
IikIu Bhvsan Mukcrji-e and Biraj Mohan 
Mazunnlar for the Respondents. 

The .li’Pc.MH.NT OF THE C 01 .BT was as 
follows : — 

(iHosK, J. — These two appeals arise out 
of two different suits for rent brought by 
the Plaintiff against a number of Defen- 
d-ants. Defendant No. 12 is the Appel- 
lant before ns ; and the only point that rc- 
qnires consideration is whether the Plain- 
tiff’s suits are maintainable as framed. 
The Plaintiff claims 1/Oth share of the 
rent alleging that that is due to him on 
account of the holdings. 

The finding of the lower .Apjjellate 
Court is that the co-shaiers w'ho own 
2/3rd share in the estate were collecting 
their share of the rent se])ai‘ately for a 
considerable time, and the Plaintiff and 
his brother were collecting their l/3rd 
share jointly. But tlte Plaintiff and his 
brother started collecting their shares 
8ej)arately from the beginning of 1321 B. 
B. The claim is for the rent of the years 
1319 to 1322 B. S. Both the Courts l)e- 
low decreed the Plaintiff’s suit for the rent 
of his Cth share. 

The princi])al ground urged on behalf 
of the Appellant is that the Plaintiff is not 
entitled to maintain his suit fur his 1/Gth 
share of the rent. It is urged that the 
fact that the Plaintiff and his brother 
Gopi Kishor wei'e collecting their I /3rd 
sbure jointly might raise an inference that 
lie Dell^Aimts had agreed to pay the 

ht for the ]/3rd share belonging to tlie 


.Mo.NDAfj. 

two brothers jointly and the rent for the 
other 2/3rd share to the other co-sharer, 
hut there is nothing to show that the De- 
fendants ever consented to pay the Plain- 
tiff the rent for his 1 /6th share separately. 
The question, therefore, is whether the 
Plaintiff and his brother being joint pro- 
prietors with regard to the I /3rd share of 
the rent |>ayable to them the Plaintiff is 
entitled h) enforce his claim to the 1/Gth 
share of the rent as against the Defend- 
ants without their consent. Obviously he 
is not so entitled. 1’he Plaintiff alone 
may sue for the enforcement of the entire 
(outract between him and his brother by 
making his brother a party Defendant. 
Ihit he is not entitled to enfon-e a part of 
the contract between himself and his 
brother on the one band and the tenants 
on the other. 

Jt is argued on behalf of the Respon- 
dents that the Defendants aro not in any 
way prejudiced by this prwediire and it is 
supjwrted by the case of liaj Narayan Mitra 
V. Kkadasi Bay (1) which has been cited 
by the learned Bubordinate .Judge. It is 
difficult to say that the Defendants would 
not be piojudiccd by such a claim of the 
Plaintiff, because the Defendants wonld 
be liable to be Jiurassed by two suits 
where one could only have been bronght. 
Moreover if the Defendants had succeed- 
ed in establishing in the present suit their 
other plea that they were not liable to 
l>ay any rent on account of the jama 
being non-e.Yist and obtained a decree in 
their favour the brother of the P laintiff 
would not be bound by such a decree. 
The case of Baj Narayan Mitra v. Eka- 
dasi Bag (1) was a different one in which 
the parties prayed for apportionment of 
rent by a decree of the Court in the pre- 
sence of all the parties. 

(Ij I. L. B. 37 0«1. 479 ; 9 . 0. 4 0. W. K.. 4St 
( 1899 ). 
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The result therefoi'e is that it must be 
held that the suit as framed by the Plain- 
tiff in which he does not show under what 
circumstances he is entitled to enforce a 
])ortion of the claim as maintainable must 
be dismissed. 

A belated prayer was made tEai (he 
Plaintiff should be allowed to amend his 
plaint. But wc are not inclined to grant 
that application in second appeal having 
rogard io the fact that this objection had 
l>een taken by the Defendants in the trial 
Court as well as in the Court of Appeal be- 
low and no application for amendment of 
the plaint was made at all except at the 
close of the iirgnments here. 

Another iwint was urged on behalf of 
the Appellant that by a decree of this 
Court passed since the decision of the ap- 
jxjal in this case in the lower Appellate 
Court it has been declared that Defendant 
Mo. I’J is not liable to pay any rent for the 
jama. Wo are unable to decide the ques- 
tion in the present appeal as the proper 
materials have not been placed before us 
with regard to the identity of the lands 
concerned in the declaratory decree. 

On these grounds the appeals must be 
allowed and the .suit dismissed with costs 
in all the Courts. 

Cuming, J. — agree. 

S. C. M. , 


[CtVlL APPELLATE JDBlSOlCTlOII.] 
Appaal pbom Appallatb Dacbbb 
No. 1271 or 1923. 


SbHBAWABOr, J. 

Mukbbji, j. 

1925, 

Heard, 24 and 
25, November. 
Judgment, 

17, December. 

CivU Procedure Code 
lies judic^lM, CM auMoget 


GAKGAPBOSiD CHAU> 
OHUBT, Defendant, 
Appellant, 

V. 

Eoladananda Hot, 
Plaintiff, Respondent. 

(Act V of im), eee. 11— 
DO- Defendant*, eonditione 


neeetmry therefor— ConetruoHon of deed bjf Court, 
if neeeuarily res jndicAtH ae between eo-Defendante 
— Deed of endowment by a ffindw— Dedication of 
property to deity and appointment of truetee* to 
7tianage — Properties, if vetted in trueteee for a *pe- 
eifie purpose- Limitation— Limitation Act (IX of 
1908), tec. lO—Triutee, if may preteribe ayainet 
deity. 

Per Mukhuji, ,J. — In order that a deci- 
sion of a eonflicl bein'cen co-Dcfendants 
should operate, as roe judicata, it is 
enough that Us adjudieation was neces- 
sary to dciennine the claim put forward 
by the Plaintiff whether in the Plain- 
tiff's favour or against him. 

Where a Plaintiff ashed for the cons- 
truction of a deed in order to determine 
whether the Plaintiff or her heirs had any 
right to a certain, property thereunder, 
and eerlaiu Defendants filed a joint 
written statement denying her title, ami 
the Court in determining the issue held 
tJiail the property in question had by the 
deed been absolutely given to one of the 
latter : 

Held, per CuiUAM. — That the decision 
was not It'S judicata as between the co- 
Defendants. 

Per MuKiiK.)!, ,).--Th<j decision was 
not res judicata as between the co- 
Dvfendants in the absence of anything 
to show that a conflict was raised as be- 
tween them and such a conflict could not 
be presumed by reference to the doctrine 
. of constructive res judicata contadned in 
Expl. iC to sec. 11 of the Citfil Procedure 
Cotie. In the abscticc of a conflict as be- 
tween the co-Dcfendants , the oilier De- 
fendants could not appeal against the ad- 
verse finding when no relief was given to 
Plaintiff. 

Nor was it a case in which all the 
parties to the litigation invited the Court 
to construe the deed in order to ascertain 
or adjust theic respective rights. 
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The Tidings in Hook v. Administrator* 
Gknbral (29), Ram Kripal Sokol v. Bop 
Koari (30), T. B. Rama Chandra v. A. N. 
S. Rama Chandra (31 ) and Badar Bee v. 
IIAUIB Mbrican Koordin (33) do not in 
any way qualify the provisions of sec. 11 
of the Civil Procedure Code in their appli- 
cation to cases coming within the scope of 
the section or affect the question of reti 
judicata when a previous decision in a 
suit is alleged to operate as a bar in a 
subsequent one as between persons who 
were co-Defendants in the previous suit. 

GoKOL MANDAR V. I’CDMANAND SlNOH 
(34) referred to. 

Per CCRIAM. — Where the effect of a 
deed of endowment exeeuted by a Hindu 
was to vest the properties in the deity and 
hot in the trustees for a speeifie purpose, 
though trustees were appointed for the 
management of the properties, sec. 10 of 
the Limitation Act had no application, in 
view of the pronouncement of the law 
made in Vidyavabotiii Tirtua v. Balo- 
SAMI Avyar (30), and a trustee in such a 
case could prescribe against the deity 
cither by disclaimer or by open and clear 
assertion of hostile title. 

Ardor Rauim v. Narayan Das Aorara 
(40) relied on. * 

Srinivasa Moorthy v. Venkata 
Vabada Iyyengab (39) distinguished. 

(*9) L. B. 48 I. A. 187 ; R. c. I. L. B. 48 Cal. 
4801 26 0. W. N. 916 (1921). 

^ L. B. 11 1. A. 3? I •. c. I. L. B. 6 All. 
SBO (1883). 

(81. 26 C. W. N. 713 : C. 36 C. L. J. 645 
(P. C.) (192/). 

(38) [1809) A. C. 616. 

* (84) I.I«.B.29 0aI.707i R. c. 0 0. W. N. 
825 (P. 0.) (1602). 

(36) L. B. 48 L A. 802 at p. 315 ; f, c. 26 C. 
W.>N. 637 (1021). 

016) L. B. 88 I. A. 12(1: R. c. 15 C. W. N. 741 
(I9H). 

(4()))^i^.'«0 I. A. 84: i. C. 28 C. W. N. 121 
(1622). 


This was an appeal preferred on the 
20th of April 1923 against the decree of 
r. E. Cammiade, Esq., District Judge 
of Zillah Burdwan, dated the 27th March 
1923, revereing the decree of Babu Nagen- 
dra Nath Chatterji, the Additional Sub- 
ordinate Judge of that District, dated the 
13th of December 1920. 

The facts of the case fully appear from 
the judgment of Miikerji, J. 

Mr. Sarat Chandra Bose (with him 
Babu Rupendra Kumar Mitter) for the 
Appellant submitted that the decision in 
Katyayani's suit on the construction of 
the deed holding that the house in suit 
was absolutely given to Makhau is res 
judicata as between the Plaintiffs and the 
Defendant who is claiming through 
Makhan. Gopal Lai Sett v. Puma Chany 
dra Basak (42), Badar Bee v. Habib 
Merican Noordin (33) and Rama Chandra 
V. Rama Chandra (31). 

The construction placed on the deed not 
only in Katyayani’s suit but in other later 
suits is the true construction. 

Makhan was in adverse possession for 
o\er 12 years. Sec. 10 of the Limitation 
Act did not apply, as the property did not 
vest in the trustees as such for a specific 
purpose. There is no specific direction 
in the deed as to this property which vest- 
ed in the deity. Vidyavaruthi v. Balu- 
sami (35). 

Babu Nagendra Nath Ghose (with him 
Mr. Jyotish Ch. Pal) for the Respon- 
dent. — There was no issue as between 
the co-Defendants in Katyayani’s suit. 
The latter filed a joint written statement 

Pt) 26 0 .W.N. 718 t a. c. 86 0 . L. J. 646 
(F. C.) ( 1682 ). 

( 38 ) [ 1906 ] A. 0 . 616 . 

( 36 ) L.B. 4 BI.A. 8 (»a(p. 816 : a. o. 26 0 . 
W. N. 687 9821 ). 

( 42 ) I. Ik B. 49 OoL iM at pp. 466 - 467 1 s. o. 
27 0 . W. N. 174 at pp. 177-176 (P. 0 .) 
( 1921 ). 
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whicH eimply denied that Eatyayani Ka'd 
any title. Assuming that there was a 
conflict between the Defendants inter ee, 
the Plaintiff’s suit was dismissed, and 
therefore the decision was not necessary 
to gixe any relief to the Plaintiff. 
Cottingham v. Earl of Shrewsbury (1), 
Kemn v. Crawford (2), Sheikh Hassan v. 
Mahomed Alt (43) and Gopal Jew Thakur 
V. Radha Binode (21). The test is whe- 
ther the Defendants otlicr than Makhan 
could appeal. If Plaintiff’s suit was 
wholly dismissed , there was nothing to 
appeal against. Brojo v. Kedar (20). 
The condition that the Plaintiff should 
get some relief for which the dispute 
amongst co-Defundants must be adjudi- 
cated is a corollary to the general require- 
ment of the rule of res judicata, that the 
matter in dispute must be substantially 
and not incidentally in issue. If the 
Plaintiff gets no relief whatsoever, 
then it is immaterial whether Defendant 
A or Defendant B is held to be the per- 
son entitled. The issue as between the 
Defendants becomes incidental by the 
result of the suit. Katyayani’s suit was 
not a suit in which all the parties were, 
as in a suit for partition, substantially 
Plaintiffs as well as Defendants; the 
Plaintiff and the Defendants did not in- 
vite the Court to construe the deed for the 
determination of their rights irvter se. 

On the construction of the deed, Makhan 
and his heir were merely given the right 
to hold the property as trustee and not 
absolutely. 

As to limitation, sec. 10 of the Limita- 
tion Act applied, because there was here an 

O) 8 Haie 627 (1848). 

(9 L. B. 6 Oh. Dir. 29 (1877). 

(20) I. Ii. B. 12 Oal. 680 (1880). 

(81) 41 0. Ii. J. 896 at pp. 898 and 418-419 
(1924). 

(48) LL.B.46Bom.906a*p.ai0a980). 


express declaration of a trust biy a tru^’ 
deed. The Plaintiffs are not the shehaits 
of the deity but trustees appointed by the 
deed. They did not hold the properties 
by reason of the general fiduciary posi- 
tion attaching to their office, as executors 
or shehaits do, but under the express 
terms of the trust deed. Therefore 
Vidyavaruthi’s case (35) does not apply. 
Moreover, literally interpreted, this deci- 
sion will repeal sec. 10 of the Limi- 
tation Act altogetlier for India so 
far as Hindu and Mahomedan reli- 
gious and charitable ti-usts are con- 
cerned. Later decisions of the Privy 
Council show that they are not pre- 
pared to fully accept all that is 
laid down in Vidyavaruthi’s case (35). 
See Srinivasa v. Evalappa (36) and Suh- 
bayya Pandaram v. Maharaj Mus- 
ttvpa (37). Further, Vidyavaruthi’s 
case (35) and Naina Pillai v. Rama- 
vathan (38) speak of title by estop- 
pel and not by adverse jxissession, 
a title which docs not enuro beyond the 
life-time of tlie trustee concerned, in this 
case beyond Makhan’s life-time. More- 
over Makhan having taken possession as 
trustee, assertion of adverse title did not 
change the nature of his possession. He 
could not iirescribe against himself. 
Limitation must remain suspended so 
long as the ti’ustce continues in office. 
See Srinivasa Moorthy v. Venkatavara-la 
lyyengat (39) and 19 Hals. 165, para. 341. 

hahu . Rupendra Kumar Hitter in re- 
ply, on the question of res judicata, refer- 

(86) L.B.481. A.802atp. 816: b. o. 26 0. 

W. V. 337 (1921). 

(36) 27 0. W. N. 317 (P. 0.) (1922). 

(37) 28 0. W. N. 493 (P. 0.) il923). 

(88) 1. L. B. 47 Mad. 387 : B. c. 28 0. Vf. N. 

809 (P. C.) (1928). 

(89) L.B. 381. A. 129; B. o. 16 0. W. 

741 aoti). 
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red to Hook v. Administrator-Oeveral 
(29), Bama Chandra v. Bama Chandra 
(31) and Badar Bee v. Hdbih Merican 
(33). A party against whom a snit has 
been dismissed may appeal against an ad- 
verse finding. Krishna v. Mahesh (44). 
Upon the question of limitation, referred to 
Abdur Rahim v. Narayan Das (40) and 
submitted that the law as laid down in 
Vidyavaruthi v. Balusami (35) applied to 
the case. The deed of endowment did 
not make any difference in its application. 

The Judgment of the Court was as 
follows : — 

MuKRHJi, J. — ^This appeal arises out of 
a suit in which the Plaintiff asked for a 
declaration that a certain house situated 
in the town of Burdwan is a part of an 
estate of which he alleges he is now one of 
the trustees, and also for recovery of pos- 
session thereof. 

The trust was created by one Annoda 
Prosad Gliose by a deed which was calh'd 
a Niyam-Nirbandhapatra in 1305. Ife 
died in the year 1308. Shortly after his 
death his daughter Katyayani instituted a 
suit being No. 438 of 1901 wherein she 
prayed for a declaration that the deed exe- 
cuted by her father ;was void and inopera- 
tive and in the alternative she prayed for 
construction of the deed. In this suit 
she impleaded as Defendant her step- 
mother Haribhabini, and the trustees 
named in the deed and also other persons 
in whose favour certain bequests had been 

(a») D. B. 48 I. A. 187; 8. c. I. L. R. 48 Cal 
489 | 26 n. W. N. »I6 (1921). 

. (81) 26 n. W. N. 713 ; 8. o. 85 0. L. J. r46 
(P. 0.) (1922). 

(83) [1909] A. C. 616. 

(36) Ii.B.481. A.802atp. 316; 8. c. 26 C. 
W. N. 687 (M21). 

(40) L. B. 60 1. A. 84t 8. c. 28 0. W. N. 121 

(H) 9 0. W. N.:884 0906); 


DA Boy. 

made’ by the deed. The deed, it' may ba 
observed here, purported to dedicate cer- 
tain properties to the family deity Sri Sri 
Iswar Sridhar Jieii and creates an en- 
dowment for the sheha of the said deity 
and for meeting the expenses for certain 
religious observances and the feeding of 
the guests connected with the worship of 
the said deity. Certain bequests were 
also made in favour of others. He ap- 
pointed himself as trustee to act during 
his life ; and, to act after his death as 
trustees nine other persons were named. 
No provision was made in the deed as 
regards Haribhabini and she took no ac- 
tive part in the suit. Three of the 
trustees named in the deed, namely, 
Sarada Prosad Chawdhury, Makhan Lai 
Chawdhury and Kuladananda Boy as well 
as others with whom we are not concern- 
ed at this stage contested the suit. 
During the trial of the suit Katyayani, 
the J’laintifT. withdrew her case as to ihe 
validity of the deed. She pressed her 
ease so far as the cone! ruction of the deed 
was concerned and the deed was cons- 
trued. One of the clauses of the deed 
which dealt with the house which forms 
the subject-matter of the present suit was 
construed and it was held that Annoda 
Prosad Ghose had made an absolute gift 
of it with the execution of its western 
room to Makhan Lai Chawdhury, one of 
the trustees named in the deed. Simi- 
larly, all the other clauses of the deed were 
also construed. Subsequently Kulada- 
nanda Boy and Sarada Pro^d Chaw- 
dhury, two of the aforesaid trustees, took 
out letters of administration in respect of 
the properties covered by the deed and ad- 
ministered the properties. The present 
suit has been instituted by Kuloda Prosad 
Bay as shebait of Sri Sri Sridhar Jieu and 
as a trustee in respect of the trust pro- 
perties left as aforesaid by Annoda Prosad 
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Ghose for ejectinpr the Defendant-Appel- 
lant, who is the son of Makhan Lai Chaw- 
dhury, on a declaration that the house in 
question is the debuttdr property of the 
said deity. The suit has had a long and 
chequered career. The decision, which is 
now under appeal, has been in riaintiff's 
favour. 

The questions which arise for our con- 
sideration, upon the arguments address- 
ed to us, are four in number : 1st, whe- 
ther the decision in suit No. 438 of 1901 
operates as res judicata; 2nd, what is the 
true construction of paragraph 21 of the 
deed; 3rd, whether the suit is barred by 
limitation; 4th, whether the Defendant 
has uc({uircd a title by adverse possession. 

The contention of titc A|)pellan( on the 
question of res judicata is two-fold : It is 
urged in the first place tliat the previous 
decision operates as res judicata as all the 
requirements for the application of that 
doctrine as between co-Defendants .u’o 
present in the case, and nextly, it is said 
that even if strictly speaking that doctrine 
cannot be applied, then the Court having 
construed the deed in the presence of all 
the parties interested, its conclusions -.re 
binding on them all on general principles. 
To this contention a preliminary objection 
is put forward on behalf of the Plaintilf- 
Bespondent. The objection is to the 
effect that this contention is not enter- 
tunable at this stage. 

It would be convenient, first of all, to 
dispose of the preliminary objection. 
The suit was dismissed in the first in- 
stance by the trial Court on the ground of 
res judicata. On appeal the District 
Judge reversed the decision and remand- 
ed the suit for determination of the other 
issues involved. Those issues were then 
decided by the trial Court and the records 
together with the decision on those issues 
wen seni back to the District Judge, and 


then the appeal was finally decided by 
him. It is said that the Appellant should 
have appealed against the order of re- 
mand which was founded upon a decision 
adverse 4o him on the question of res judi- 
fiata, and that, not having done so, he is 
now precluded from challenging that 
decision in this appeal by reason of the 
provisions of sec. 105, sub-sec. (1) of the 
Code of Civil Procedure. This prelimi- 
nary objection must, however, be over- 
ruled as the order of remand on the face 
of it purports to have been one under Or. 
41, r. 25 and it was expressly declared by 
the learned Judge to have been made by 
him under that I'lile upon a })etition filed 
by the Appellant with the object of find- 
ing out its true nature and clfect. 

In order to deal with the contention of 
res judicata upon the principle as em- 
bodied In sec. 11 of the Code of Civil Pro- 
cedure and when it is to be applied to 
parties who were in the position of Defen- 
dants in the earlier suit, tests have from 
time to time been laid down by learned 
Judges, but these tests owe their origin 
to a well-known rule which was express- 
ed by Wigram V. C. in Cottingham v. Earl 
of Shrewsbury (1) in these words : “ If a 
Plaintiff cannot get at his right without 
trying and deciding a case between co- 
Defendants the Court will try and decide 
that case, and the co-Defendants will be 
bound. But if the relief given to the 
Plaintiff does not require or involve a 
decision of any case between co-Defend- 
ants, the co-Defendants will not be bound 
as between each other by any proceeding 
which may be necessary only to the de- 
cree the Plaintiff obtains.” The same 
rule was suggested by Jessel, M. B., in 
Kevan v. Craaoford (2), when he said : 
” What right has a Court of justice to in- 

(0 3 Hare 637 (1848). 

(3) L.B.eCh,DiT.8e(1877). 
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vestigate a claim by title paramount by 
one co-Defcndant against another? 1 am 
not aware of any. The answer is, if you 
wish to assert these claims you must 
assert (hem in a proper action . . . Wliere 
a I’laintiif obtains relief against one or 
more Defendants, and there are subordi- 
nate questions either necessary to be 
gone into to work out that relief com- 
pletely for the benefit of the Plaintiff or 
necessary to adjust the rights of the De- 
fendants consequent on the relief so ob- 
tained by the Plaintiff, the Court may, 
by enquiries in chambers, work out the 
equities between the co-Defeudant s. 
But there is no case produced in which 
any such enquiries were directed where 
the Plaintiff’s case wholly failed.” It is 
contended on behalf of the llesfXMidents 
tJiat the observations, which 1 have quot- 
ed above, go to indicate that it is only 
when some relief is granted to the Plain- 
tiff that the adjudication of a conflict as 
between co-Defendants will operate us 
res judicata in a subsequent suit as be- 
tween them. It will be seen, however, 
that the cases of (Nottingham v. Earl oj 
Shrewsbury (i) and Kevan \\ Crawfard 
(2) were both instances where, when 
after the determination of questiona 
which were nccessafy to be determined in 
order to give relief to the Plaintiff and 
when the Plaintiff was out of the way, as 
it were, it was sought to have certain 
matters gone into and adjudicated upon as 
between the Defendants, it being alleged 
that the adjudication might be binding be- 
tween the latter for the future as having 
finally adjusted their rights. This pecu- 
liar feature of the cases, therefoie, neces- 
sitated those observations. They were 
not cases -,in which any question arose as 
to whether any previous decision operated 
tl) 8 Haw C?7 U848), 

0 Cli. Uiv. 2U tl877j. 


as res judicata in respect to the cases 
themselves. To accept the Bespondents’ 
contention in this respect would be to hold 
that a decision will be res judicata only 
if the suit ends in a particular way. 
Such a position ie hardly tenable. On 
the other hand there are many reported 
decisions in which notwithstanding the 
dismissal of the Plaintiff’s suit, the deci- 
sion has been held to operate ae res judi- 
cata as between co-Defendanta : 6.g., 
Venkayya v. Narasamma (3), Kan^yil 
Chcriya Chandu v. The Zamorin of 
Calicut (-1) and Yusuf Sahib v. Durgi (5). 
The true rule was enunciated by West, 
J., in his judgment in the case of Ham 
Chandra Narayan v. Narayan Mahadev 
(6) in these words : ” There must be a 
corjfiict of interests amongst the Defend- 
ants, and a judgment defining the real 
rights and obligations of the Defendants 
inV’T se. Without necessity the judg- 
ment will not be res judicata amongst the 
Defendants, nor will it be res judicata 
amongst them by mere inference from the 
fact that they have collectively been de- 
feated in resisting a claim to a share 
made against them as a group.” This 
statement of the inile has been accepted as 
settled law in the generality of cases. 
Maulme v. Kclu (7), Ahmad AH v. Naja- 
har Khan (8), Chhajjin v. Umrao Singh 
(y), Bahimbhat v. Narayan Shah (10), 
Muhaniad Ktini llowthan y. Visva- 
nathayier (11), Magniram v. Mehdi 
Husain Kluin (12). The rule has been 

(3) I. L. B. II Mad. 204 (1887). 

(4) I. li. B. 29 Had. 6i6 (1908). 

(5) 1. L. B. 30 Mad. 447 (1907). 

(tt) I. li. B. 11 Bom. 216 (1886). 

(7) I. U B. 16 Mad. 264 (1892). 

(8) ]. L. B. 18 All. P6 (1896). 

<9) 1. li. B. $2 AU. 386 0900). 

(lOi 1. li. B. 26 Bom. 74 (I900l. 

(11) I. li. B. 26 Mad. 387 (1902). 

(12) 1. U B. 31 Cal. 96 (1908). 
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stated in some other decisions as regnir- 
infr the fulfilment of three essential con- 
ditions : (1) that there should be a con- 
flict of interest between co-Defendants, 
(*2) that it should be necessary to decide 
on that conflict in order to ^ive to the 
Plaintiff the relief appropriate to his suit, 
and (3) that the judgment should contain 
a decision on the (|ucstiou as between co- 
Defendants. Gurdco SiiKjh v. Chandra- 
kali Sinyli (13) and Jadah Chandra v. 
Kailas Chandra (14). CourU, are reluct- 
ant to apply the doctiine as between co- 
Defendants unless clear indications u])- 
pear of the presence of all llie re«|uisite 
conditions, and in the generality of cases 
where it has been applied, it lias been ap- 
plied with great caution | observations of 
the learned Judges in the case of Jadab 
Chandra v. Kailas Chandra (l-l)]. Ho 
chary arc the Courts of applying this doc- 
trine in the ease of eo- Defendants that 
in some eases the Courts have cnunciatijd 
the rule as limited to cases of active con- 
test, c.g., Hamanaya Ayyangar v. Nara- 
yana Ayyangar (15), Kandiyil Cheriya 
Chandu v. Zamoriu of CalicuL (4), Itama- 
samy lieddi v. Abhoy Chandra (16), 
Mahoyaddin All Saheb v. Dacha Sahib 
(17), Yusuf Sahib v. Durgi (5), Nanda 
Lai Pal V. Naresh Chandra Dev (18) and 
Mohendra Nath v. Sluimsunnessa Kha- 
iun (19). 

Hearing these principles in mind, when 
wo come to examine the facts of the pre- 
sent case we find that Makban and Euloda 

(4) I. L. B. 29 Had. 615 (1008). 

( 6 ) I. li. B. 80 Mad. 417 (1807). 

(13| 1. U B. 36 Oal. 198 (1907). 

(14) 31 0. W. N. 098 at p. 694 (1916). 

(16) I. L. B. 18 Mad. 874 (1893). 

(16) [1911] Mad. W. M- 306. 

(17) [1918] Mad. W. N. 680. 

(I 84 2 Fat. L. W. 108 (1917). 

(19) 19 0. W. N. 1380 (1914). 
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were arrayed as Defendants in the suit of 
1901. The validity of the deed was 
challenged by Katyayani, and she also 
i>rayed for a construction of the deed on 
tlie gi'ound that ' ‘ if the deed was held to 
be operative there was a chance of her 
rights being injured and therefore it was 
necessary to determine what rights she 
has in her father’s estate under the deed, 
and if the said deed be not construed, her 
rights and that of lier heirs will not be 
settled.” Alaklian, Euloda and Sarada 
jointly filed a written statement in that 
suit pre.sumably for the ])urpose of defeat- 
ing (ho L’Jaintiff’s claim. The whole of 
(he written statement deals with the 
validity of the deed and challenges Katya- 
yani’s right to have it construed. It does 
not appear that (hoy sot up any claim, far 
less any coiiflicting claim, to the house 
which is now in suit. The deed was con- 
strued as it bad to be for the purpose of 
finding out what the lights of Katyayani 
and her heirs were. Under cl. 21, she 
was found to Jia\e no rights and it was 
hold on a construction of ilic said clause 
that the J louse had been made an absolute 
gift o[ to ilakliaii and his heirs. In the 
decree I hat was drawn up it was only de- 
clared that iJic deed was construed. To 
apply the doctrine of res judicata to the 
case a contest will have to be presumed 
from the mere fact that Kuloda might and 
ought to have contested the title of 
Makhau, that is to say, the doctrine 
of constructive res judicata founded 
upon Exp. IV to sec. 11 of the Code will 
have to be invoked. The tendency of 
Courts is to ai)ply this doctrine within 
very naiTow limits even as between 
riaiutiifs and Defendants, and there is 
scarcely any room for its application as 
between co-Defendants. At any rate, 
there is no authority that the doctrine ma(^ 
be applied as between ihepi in a case 



4^2 


THfe CAtiOmA notes. 


[VoL. XEE. 


Ganoaprosad CHAT:0UURy «. Koladananda Roy. 


where they made a joint defence to the 
Plaintiff’s suit. The Plaintiff got some 
relief, which was said to be a “ nominal ” 
one in the judgment, but none under cl. 
21 of the deed. The view of the Court as 
to the meaning of the clause was em- 
bodied in the judgment— but the course of 
the proceedings do not suggest that any 
conflict inter se as between Kuloda and 
Makhan was decided, such as might give 
Kuloda a right of appeal. One Defend- 
ant may under certain circumstances pre- 
fer an appeal against another, although 
the Plaintiff’s suit has been wholly dis- 
missed in respect of adverse findings in 
the judgment : but sucli an appeal is 
maintainable only wlu ii llie adjudicalion 
has been upon a real conflici as between 
the co-Defendants. In the piesenl case 
no such conflict is discernible. There 
was a joint defence and the construction 
of the deed seems to have been made in 
order to find out the rights of the Plaintiff 
and her heirs. It is difficult to see how 
Kuloda could have appealed against the 
decree as against Makhan; and, if ne 
could not then on the principle laid down 
in the Full Bench decision of this Court 
in the case of Jiruju Behanj Mitlcr v. 
liedar Nath Majumdar the previous 
decision cannot be held^ to operate as res 
judicata. This principle has been follow- 
ed in a recent decision of this Court in the 
case of Sri Sri Gopal Jew Thakur v. Itadha 
•Bimde Mondal (21). 

It is also contended that on the ))riu- 
ciples which are applicable to suits for 
partition or for construction of a Will, 
the decision must be held to be binding as 
against all the parties to the suit. Suits 
for paf^tion have always been regarded as 
standing on a> different fooling. A decree 
for partition made in a’ suit instituted by 

(SO) 13 Oal. 680 (1880). 

(SD'tfO. li. J, 896 (1934). 


a member of a joint Hindu family is res 
judicata as between all oo-eharers who are 
parties to the suit. {Nalini Kanta v. 
Sarnamoyee (22)]. A decree for parti- 
tion is a joint declaration of the rights of 
persons interested in the property of 
which partition is sought, and when pro- 
perly drawn up, it is in favour of each 
share-holder or set of share-holders 
having a distinct share; Pursotam Bao 
Tantia v. Itadha liai (23), Khurshed Hus~ 
sa7ii v. Nabbec Fatima (24), Dust Moha- 
med Kitan v. Sayad Begum (25), AsiUn 
v. Pathumma (26) and Ashidbai v. Abdulla 
llaji (27). In the last mentioned case, it 
will be ob.served, it was laid down that 
whore a Jdaintilf brings a suit for parli- 
liun and fails, it is not o|)C;n to any of Iho 
Defendants to claim that the partition 
Sint should go on in order that the share 
of one or more of the Defendants may be 
determined. The difference is probably 
attributable to the fact that a conflict be- 
tween the Plaintiff and each Defendant 
or set of Defendants involves necessarily, 
in most cases, a conflict between the De- 
fendants or .sets of Defendants inter se. 
W here in a prior suit for partition certain 
parties were airayed as co-Defeudants 
and the decision in that suit did not de- 
cide any question of partition amongst 
them inter se that decision does not 
operate as res judicata. Mahomed Ahmad 
v. Zahur .Ihmed (28). 

Judgments, orders or decrees which 
come within sec. 41 of the Evidence Act 
partake of a conclusive character for cer- 
tain limited purposes on the footing of 

(23) L. R. 41 1, A. 247 ; s.V. 19 0. W. N. 681 
(1914). 

(23) I. L. U. 32 All. 409 (1910). 

(241 I. L. tt. 8 Cal. 661 (1878). 

(26) I. li. B. 20 All. 81 (1897). 

(26) I. li. B. 28 Had. 404 (1897). 

(27) I. U B. 31 Bom. 871 (1900). 

(38) 1. L. B. 44 AU. 384 (1932). 
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their being judgments 'in rem. Cases of 
construction of deeds which all the 
parties to a litigation submit before the 
Court in order to ascertain or adjust their 
respective rights fall within the principle 
that where the parties to a litigation sub- 
mit a question for the decision of the 
Court and the Court gives a decision on 
being so invited that decision binds all 
the parties for the future. 

Lastly, it is contended that even if the 
rule of res judicata as embodied in sec. 11 
of Tihe Code does not a))ply tJio decision is 
conclusive on the general principles whicli 
relate to the conclusive character of judg- 
ments inter partes. Reliance has been 
placed as regards this branch of the con- 
tention upon certain cases which have 
now to be considered. The case of Hook 
V. Administrator-General (29) is one of 
these cases. In this case it was pointed 
out by the Judicial (''omniiltee that the 
question of res judicata is not completely 
governed by see. 11 of the Code of Civil 
Procedure, that the said section yjrevents 
the rc-trial in a subsequent suit of an issue 
which was directly and substantially in 
issue in a previous suit and does not deal 
with cases where the siune issues arise in 
the same suit but at a later stage of it. 
Their l^ordships quoted with approval 
the pronouncement of the Board made in 
the case of Ram Kripal Sukul v. Bup 
Kuari (30) as to the applicability of the 
general principles whicrh prevent a case 
being twice litigated. The next case re- 
lied upon is that of T. li. Bam Ghandra 
V. A. N. 8. Ram Chandra (31). In that 
case it was held that a decision of a com- 
petent Court even in proceedings under 

(29) L. B. 48 I. A. 187i •. C. I. L. B. 48 Oal. 
409; 26 0. W. B. 916 (1921). 

(80) L. B. 11 1. A. 87i 8. 0. I. L. B. 8 All. 
269 a888). 

01) 26 0. W.V. 718 1 ■. 0. 86 0. L 646 
(P» Oi 0982). 


the T,and .Acquisition Act, will operate as 
res judicata and the same question cannot 
be re-opened in subsequent litigation as 
between the parties, it having been en*o- 
neously supposed in the Courts in India 
on a misapprehension as to the effect of 
the decision of the Judicial Committee in 
the case of Uanyoon Botatoung Company, 
Ltd, V. The Collector o/> Rangoon (32), 
that the judgment, since it arose out of 
proceedings under the Land Acquisition 
Act, could not operate as res judicaia. 
The ca.se of Radar Bee v. Ifabib Merican 
I^oordin cited in the judgment of the 
last mentioned case is also referred to. 
From the judgment of their Lordships in 
that case it is clear that there was a pre- 
vious decision inter partes in which it had 
been held that the Defendants were 
estopped from cpiostioning a decree which 
made a certaiji declaration but they did 
not appeal from that decision as the in- 
terest then at stake was of trifling value 
and afterwards attempted to question its 
correctness when the interest at stake 
was much larger. Their Lordships ob- 
served : “ It is not competent for the 
Court in the case of the same question 
arising between the same parties to re- 
view a previous decision not open to ap- 
(xjal. If the decision was wrong, it ought 
to have been appealed from in due time. 
Nor can the residuary legatees be heard to 
say that the value of the subject-matter on 
which the foniier decision was pronounc- 
ed was comparatively so trifling that it 
was not worth their while to appeal from 
it. If such a ])lea were not admissible 
there would be no finality in litigation. 
The imyKirtance of a judicial decision is 
not to be measured by the pecuniary value 
of the particular item in dispute.” 

«82) L. B. 89 I. A, 197t s. 0. 16 0. W. N. 961 

(1912). 

03) 11909] A, Ov 6l6i 



424 


THE lOXECnTTX WBEELT NOTES. 


[|VoL* XXX* 


ftANGAPBOSAD ClIAT'DITUBY r*. KULADANAN DA ROY. 


These cases tlo not iu any way qualify tlio 
provisions of see. 11 of the Code of Civil 
Procedure so far as regards cases which 
come within the scope of that section, or 
affect the question of res judicata, when 
a previous decision of a suit is alleged to 
operate as a bar in a subsequent one as 
between persons who w’ere co-Defendants 
in the previoiia suit. As observed by tho 
.Judicial Committoe in tho case of Goliul 
Mandar v. Pudmanand Singh (34) tho 
essence of a Code is to be exhaustive on 
the matters in respect of wliioh it declares 
the law, and it is not the province of a 
Judge to disregard or go outside the letter 
of Ibe enactment according to its true 
construction. 

For the foregoing reasons J agree with 
the learned District Judge in holding that 
the decision in the suit of 1901 does not 
operate as a bar on the question of con- 
struction of cl. ‘21 of Iho deed upon which 
the title of the Appel la n( rests. 

I now proceed to consider the second 
question, namely, the construction of the 
clause. 1 have very carefully read the 
deed several times, especially as I have 
been unable to agree with the view taken 
of it by seveiul liengali Judicial Officers 
whose interpretation the deed, which 
is in Bengali, is naturally entitled to 
every respect. The governing intention 
of the author of the deed is to create an 
endowment in favour of the deity Sri Sri 
Iswar Sridhar Jieu and the feeding of the 
guests connected therewith, the house is 
item No. 1 of Schedule Uma which along 
with the properties in the other schedules, 
namely, ka to gha are dedicated in cl. 1 
for the worship of the said deity and the 
feeding of the guests connected therewith. 
Cl. 21 opens with a clear and unambigu- 
ous statement making the said house tu- 
an Col. 907 i B. 0 . 6 0. w. n. 
sas (p. 0.) (1003). 


gethcr with the surrounding lands ' an^ 
trees, etc., as debotter property of the 
deity. To coneitrue the remainder of the 
clause it will have to be seen whether 
there is anything therein which is neces- 
sarily repugnant to the intention so 
unequivocally expressed in the opening 
words. The wording of the whole deed is 
somewhat clumsy but the meaning of the 
clause does no( appear to be ambiguous. 
The clause has been put into English by 
the. learned Subordinate Judge and T adopt 
his Iransliition with Rome slight variation. 
Jt would run thus : — " My Burdwan 
lodging house (consisting of) a dalan 
(pucca building) with lands on all sides 
and trees, etc., is given to debotter. 
■But so long as Rreeman Afakhan Lai re- 
mains in Burdwan, after educating his son 
(and) on making him a Irustee in his 
place will enjoy and i*emain in possession 
tof I he same ) oirup uttaradkikariruppy 
and he w’ill remain on paying taxes and 
making necessary repairs. But the 
westem room in which T put up remains 
mine. When the trees dry up Makhan 
Cal will be entitled to use them as fuel. 
There is a talk of purchasing the lands to 
the west and north of the dalan {pucca 
building) on payrnont of their price. In 
future Siiman Raroda, Bajendra or 
Jogeeh will be entitled to build house;). 
But if any (of them) quarrels with each 
other, the trustees will disappoint them 
all. (As to) the house and garden given 
to Alukshoda by me, no one will have any 
concern therewith. He will enjoy and 
remain in possession thereof, putrapoutra^ 
dhikramcy (from generation to genera- 
tion).” The learned Subordinate Judge 
has translated the words ” oirup ubtara- 
dhilcarirupey ” as “in the same way 
as an heir ” and in this, in my opinion, he 
was in error. Tn my opinion the words 
mean ” as successor in the same way,” 
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that is %> aay, as trustee appointed in the 
place Makhan Lai and possessinff the 
same rights and privileges as Makhan 
Lai. It is noteworthy also that these 
properties find no place in any of the eight 
schedules at the end of the deed, namely, 
schedules 1 to 8 wherein bequests in favour 
of certain persons are specified. Other 
grounds have been given by learned Dis- 
trict Judge in support of the view he has 
taken and I agree generally with his 
reasoning. In my opinion, beyond the 
right to enjoy the properties in the man- 
ner indicated and subject to the conditions 
prescribed, no other right, far less any 
absolute interest, was created in favour 
of Makhan. 

The question of limitation has next to 
be considered. On this question the- 
point to be considered is whether see. 10 
nf the Limitation Act applies to the case, 
h’or this section to apply it will have to be 
held that the property became vested in 
^Makhan in trust for a specific puriiose, 
that is to say, two conditions must com- 
bine ; there must be a trustee with an ex- 
press trust and an estate or interest vest- 
ed in the trustee ; in other words, the 
trust must have been created for some 
specific purpose and the property must 
have become vested in the trustee with 
the object of carrying that purpose into 
effect. In this connection the true effect 
of the deed has to be construed. 

The deed expressly dedicates the pro- 
perties, including the house which is men- 
tioned in Schedule lima for the worship 
of Sri Sri Iswar Jieu and the feeding of the 
gneste connected therewith. In the 
opening lines of para. 21, the house is ex- 
pressly dedicated to the said deity. In 
paragraph 2 the trustees are appointed for 
the purpose of “ protecting, managing and 
eo f<n:th ” the pipperties so dedicated. 
In para. 1 Annoda Prosad Ghose declares 


thus : — “ To all those properMes I shall 
have in future no right other than that of 
mere superintendence. All the aforesaid 
properties shall come under the manage- 
ment of the trusteeu named below from 
the moment I shall depart from this place 
for good.” The different paragraphs of 
the deed lay down rules for the guidance 
of the trustees. In para. Id it is repeated 
that the properties are dedicated for the 
worship of the deity and the feeding of 
guests. In several places in the deed the 
estate is called the debottrr estate. The 
effect of the deed clearly, in my opinion, 
is to vest the proijerties in the deity and 
not in the trustees for a specific purpose. 
The mere use of the word “ trustee ” is 
of no consequence if what I have said is 
the real import of the deed. The distino- 
tinn between the two classes of cases has 
been pointed out in the decision of the 
.liidioial Committee in the case of Vidya- 
varuti Tirtha v. lialusami Ayyar (35), 
wliere their Lordships after quoting the 
words of sec. 10 of the Limitation Act 
observe thus : ‘ ‘ The language of sec. 10 
gives the clue to the meaning and appli- 
cation of Art. 134. It clearly shows that 
the article refers to specific trust and re- 
lates to property ‘ conveyed in trust.’ 
Neither under the Hindu law nor in the 
Mahotnedan system is any property con- 
veyed to a shebait or mutwalli in the case 
of a dedication. Nor is any property vest- 
ed in him ; whatever property he holds for 
the idol or the institution he holds as 
manager with certain beneficial interests 
regulated by custom and usage. Under 
the Mahomedan law the moment a toakf 
is created all rights of property pass out of 
the wakif and vest in God Almighty, the 
curator, whether called mutwalli or sajja- 
damshin or by any other name, is merely 

(85) L. B. 48 I. ▲. 308 at p. 318 : s. o. 26 0. 

W. N. 637 (1021). 
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a manager. He is certainly not a 
' trustee ’ as understood in the Engli^ 
system.” After this pronouncement it is 
difficult to maintain that sec. 10 has any 
application to the case of an endowment 
in which there ie a dedication in favour of 
the deity, as I hold there has been in the 
present case. To my mind it is clear 
that the properties vested in the deity 
and the management, control and ]X)SseB- 
sion remained in the so-called ” trustee.” 
Certain passages from some of the later 
decisions of the Judicial Committee wei’e 
cited before us on behalf of the Respon- 
dent, namely, from the decision in the 
case of T. P. Srinivasa Chariar v. C. V. 
Kvdlappa Unadatra (36), A. S. S. Sub- 
bayya Pandaram v. Mohamad Mustapa 
Maracyar (37) and Naina PUlai Mara- 
kayar v. T. A. R. Ramanathan Chettiar 

(38) , as apparently qualifying to some ex- 
tent the pronouncement of the law as 
made in Vidyavaruthi’s case (35). This 
matter, however, need not be discussed, 
for so far as regards the cardinal urinciple 
to which I have referred, the law must l)e 
taken to have been finally settled. For 
the contention that sec. 10 applies to the 
case reliance was placed on behalf of the 
Respondent upon the decision of the Judi- 
cial Committee in the case of Srinivam 
Moorthy v. Venicatavrada lyyengar 

(39) , but that was a case of an executor 
and trustee appointed under a Will. In 
the present case as 1 have already said 
the mere use of the word trustee signifies 
nothing. The article which would aj)ply 
in a case of this nature is either Art. 1'12 

* (36) L.B.48I. A.303atp. SJ6: s. c, 28 C. 

W. N. 687 (1821). 

(88) 27 0. W. N. 817 (P. C.) (1888). 

(87) 28 O. W, N. 483 (P. C.) (1883). 

^38) I. L. B. 47 KBd.'837: •. c. 28 0. W, N. 

.808 (P. 0.) (1823). 

I. A. 128 : s. c. 16.a W. N. 741 

(Wll). 


or Art. 144. For this (Roposition refer- 
ence may be made to the decision of the 
Judicial Committee in the case of Abdur 
Rahim v. Narayan Das Aurora (40). . 

So long as Annoda was alive there is no 
question that the deity was in possession 
through him. On the death of Annoda, 
Makhan came to be in pbsses^n, but in 
view of his knowledge of the deed, it must 
be taken that he came into possession in 
the fiduciary character conferred on him 
by the deed, and the possession of the 
deity must be presumed to have continued 
unless it is proved that Makhan set up a 
title hostile to the deity. The onus is on 
Makhan to shew that he did not come in 
in that character or if he did, that his pos- 
session subsequently became adverse to the 
debutter either by disclaimer or by open 
and clear assertion of a hostile title. It is 
therefore immaterial whether Art. 149 or 
Art. J44 applies, and the real question is 
whether Makhan’s possession at any time 
became adverse and if so has this posses- 
sion continued for a sufficient length of 
time to extinguish the Plaintiff’s title and 
create a title in Makha-n and the Appel- 
lant. 

This brings us to a consideration of the 
last question which arises in this appeal, 
namely, whether the Appellant and hk 
father Makhan has been in adverse posses- 
sion for a period of twelve years. On tiie 
facts found, Makhan contested the suit 
of Katyayani, but did not do any other 
act as trustee under the deed. The learn- 
ed District Judge remarks in his judg- 
ment that in the written statement 
Makhan cledmed the house as his own, 
but in this he has been in error. Nor, on 
the other hand, was the learned District 
Judge, in my opinion, right in treating 
the filing of the written «statement in 
(40) L. B. 60 I. A, 84; 8. 0. 88 0. W. N. ISl 

ana). 
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Katyayani’s suit as acceptance of the 
trusteeship. No doubt an executor 
trustee by proving the Will is deemed to 
have accepted the trusts of the Will ; 
Mucklow V. Fidler (41). But the filing of 
a written statement, such as it was in the 
present case, asserting the validity of the 
deed and opposing its constructio]\ when 
its validity was challenged by Eatyayani, 
in my judgment, does not go so far. At 
any rate it was not inconsistent with 
Makhan having accepted the position of 
a “ trustee ” not in respect of all the pro- 
perties included in the deed but only in 
respect of such of them which were found 
by the Court at that time to have been 
dedicated to the deity. On the <]uestion 
of adverse possession the learned Subordi- 
nate Judge held that ^lakhan through his 
pleaders in the suit of 1901, must have set 
up a hostile title to the property, and that 
as the riaintiff was one of the pleaders 
such assertion must have been to the 
knowledge of tJie Plaintiff. 

Though there is no direct evidence of 
this assertion of a hostile title, yet all the 
circumstances point to such an assertion 
having been made on behalf of Makhan 
by his pleader and that to the knowledge 
of the Plaintiff who was also one of the 
pleaders for Makhan in that suit. The 
decision of that suit ae also of several 
suits which subsequently came on, all 
affirmed the view that Makhan was the 
absolute owner. It is not unreasonable to 
suppose — ^in fact any assumption to the 
contrary would be most unreasonable — 
that Makhan continued to possess the 
[Hroperty with the knowledge of the Plain- 
tiff on the assertion of the title which was 
found in his favour in several successive 
suits. No particular form of expression 
of an intention is necessary to constitute 
adverse possession ; it is always a ques- 
(Al) [1881] Jao. 188. 


tion of animus which has to be gathered 
from all the circumstances. The charac- 
ter of the possession of Makhan since the 
time of those suits, till the time when 
the Appellant has been in possession has 
remained the same, and the one conclu- 
sion that follows is what has been found 
by the learned Subordinate Judge » 
namely, that there has been adverse pos- 
session for over twelve years, and the 
Plaintiff’s title has been extinguished. 

The appeal therefore must be allowed, 
the decree of the learned District Judge 
reversed, and that of the Subordinate 
Judge restored with costs in this Court 
as well as in the lower Appellate Court. 

SuHHAW.iROY, J. — ^In Eatyayani’s suit 
she invited the Court to construe the deed 
of endowment for the purpose of finding 
if any term of it was invalid so that the 
property not validly dedicated would des- 
cend on her as the heir of the settler. She 
did not ask the Court to construe the 
terms of the deed in order to determine 
the real nature and effect of the settle- 
ment. The construction in Eatyayani’s 
suit upon cl. *21 of the deed, therefore, is 
not, in my opinion, res judicata as be- 
tween Plaintiff and Makhan. 

I agree with my learned brother in the 
interpretation of the document and in 
holding that the Plaintiff’s suit is barred 
by limitation. 

N. G. 
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Calcutta Pdiee Act (IV of 1866), uo, 78A— 


AdmicribUi^ of evidence eontainad in a vtatement 
oSCamed in contravention of tee, 78A, eub-etc, (>)— 
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Commitment bated on iveA evidence, vedidity of— 
Powert of the Police, how regulated, in the Preti- 
dency Town, in the mofunU—PUiee, if they hare 
any general inherent power in matter! of investiga- 
tion into an alleged ofenee, apart from the powert 
conferred on them by Acts and Circular!. 

A complaint waA preferred before the 
Chief Presidency Magistrate, Calcutta, 
charging S and others with cheating, for- 
gery, theft, etc. The Magistrate directed 
an enquiry into the matter. In the course 
of the enquiry, the Incestigating Police 
Officer went to Howrah and got a state- 
ment from S. No requisition was made 
to the Superintendent of Police, Howrah, 
in this behalf, under sec. 78A (3) of the 
Calcutta Police Act. The Magistrate on 
the evidence contained in the statement 
committed S for trial at the High Court 
Sessions : 

Held — That the evidence was inadmis- 
sible in evidence and the commitment 
was bad. All investigations of the police 
must be controlled in Calcutta by the 
Calcutta Police Act and by any Circular 
issued on that behalf, and in the Mofussil 
by the Code of Criminal Procedure; 
apart from these dots and Circulars, the 
police has no general inherent potcers in 
such matters. The Investigating Police 
Officer in this case had no power to lake 
the statement without requisition being 
made to the Superintendent of Police, 
Howrah. The attendance and question- 
ings contemplated by see. 78A, sub-secs. 
(1/ and (2) of the Calcutta Policje Act arc 
intended to take place within the Presi- 
dency Town itself but if information has 
to be obtained from outside the Presi- 
dency Town, the procedure laid down in 
sub-sec. (3> fias to be followed. 

This was a Buie is^ied on the 26tti 
January against an order of commit- 
ment of -ifce rctitioiier for trial at the 
yw‘ssiou.j ii;a-!e , by the Chief Presidency 


^lagistrate of Calcutta (T. Roxburgh), 
o?i the 21 St January 1926. 

The facts of the case are briefly as fol- 
lows : — One Girija Bhuean Sarkar on be- 
half of his mothcr-in-law, widow of the late 
Dr. Satya Saran Mitter of Howrah, pre- 
ferred a complaint before the Chief Presi- 
dency 'Magistrate, Calcutta, charging the 
Petitioner, his son Sashibhusau Mitter and 
one Dayal Hari Banerjee with forgery, 
theft, cheating, etc. The Cliief Presi- 
dcticy Magistrate thereupon took cogniz- 
auuo of the complaint under sec. 190, Cr. 
L’. ('., e.\aiuined the complainant and 
directed an enquiry. In the course oMhe 
inve.'tigatiou, the Investigating Oflicer 
wont to Howrah and took from the Peti- 
tioner a statement, no requisition being 
made to the Superintendent of Police on 
that behalf. 

The three accused were then produced 
before the Chief I'residency Magistrate, 
who after taking evidence, committed them 
for trial at the High Court Sessions. 
Before the ^lagistrale it was urged on be- 
half of the accused that the statement of 
the L’otitioucr obtained by the Investigat- 
ing Oflicer was inadmissible in evidence 
having regard to the provisions of sec. 
162, Cr. P. C., and if that statement were 
exce{)ted, thera was no evidence before 
him for committing the Petitioner for 
final. The learned Magistrate while 
holding that there was not sufficient evi- 
dence to go to the jury against the Peti- 
tioner if his own statement were excepted, 
admitted the same as evidence, subject to 
such objection as might be taken at the 
trial regarding its admissibility and com- 
mitted the Petitioner to the Sessions. 

The Petitioner moved the High Court 
against the order of the Magistrate and ob- 
tained this Buie. 

Ur. B. C. Chatter jee, Babus Mritunjoy 
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Chattopadhya and Biraj Mohan Ray for 
the Petitioner. 

Messrs. B. L. Mitter (Advocate-Gene- 
ral), Khundkar (Deputy Legal Remem- 
brancer), S. K. Sen and Narendra Kumar 
Bose for the Crown. 

Mr. B. C. Chatter jee on behalf of the 
Petitioner submitted that ^under sec. 162 
of the Criminal Procedure Code, the 
statement of the Petitioner was inadmis- 
sible. Further the statement was ob- 
tained without any inquisition beinfj made 
to the Superintendent of Police, therefore 
the Investigating Officer was not acting 
under sub-sec. (3) of sec. 78A of the Cal- 
cutta I’olice Act. Sub-secs. (1) and (2) of 
sec. 78A do not apply to the facts of the 
present case. Therefore the statement, 
on both grounds, was inadmissible. Be- 
sides the statement there is no other evi- 
dence to go to the jury against the Peti- 
tioner, so the commitment should be 
quashed. 

The .idvocate-Gcneral iMr. H. L. 
Mitter) for the Crown.' — Calcutta Police 
Act does not contain all tlie powers vested 
in the Calcutta Police. They have much 
wider powers given to tliem by Cir- 
culars. They also have inherent powera 
' besides those given to them by Acts and 
Circulars. Acting under these powers 
the Investigating Officer could take the 
statement as he has done. The statement 
therefore was admissible. Under the gene- 
ral law, such a statement was admissible 
in evidence. The commitment was right. 

See Queen-Empress v. Nibnadhab' 
Mitter (1). 

The Judgment of the Court was as 
follows : — 

Obbavbs, J. — ^Thig Rule was granted 
by my learned brother Mr. Justice C. C. 
Ghose {dtting with Mr. Justice Mukerji 

(O T. b, B, 16 Cat. 696 (F. B.) (1888). 


and the object of the Rule was to secure 
the quashing of an order ^pf commitment 
passed by the Chief Presidency Magis- 
trate of Calcutta. The statement con- 
tained in the petition upon which the Rule 
is based is that on the lOth November 
one Girija Bhusan Sarkar on behalf of his 
iiiother-in-law preferred a complaint 
before the C'hief Presidency Magistrate, 
(.'alcutta, charging the .Petitioner and the 
Petitioner's sou and another person with 
forgery, cheating, theft, etc., and it is 
said that the Chief Presidency Magistrate 
therefore took cognizance of the com- 
plaint under sec. 190, Cr. P. C., examin- 
ed tJie complainant under sec. 200 and 
directed an enquiry under sec. 202 and 
that under the.se circumstances a certain 
statement which was taken from the Peti- 
tioner by an Investigating Police Officer is 
not admissible in evidence under the pro- 
visions of sec. J()2 of the Code of Criminal 
Piocedure. 1 do not think, however, 
that this contention is well-founded. If 
one turns to the original application 
which was made to the Chief Presidency 
Magistrate one finds that it is made in 
general terms. It stated that a certain 
Katya Charan Mitter died and that he was 
the holder of certain Government securities 
and that some difficulties having arisen 
after his death with regard to these secur- 
ities it was necessary that certain en- 
quiries should be made, and the actual 
application that was made to the Chief 
Preeidency Magistrate was for a stop 
order in respect of the securities referred 
to in the petition and for a direction on 
the C. 1. D. Police to make enquiry into 
the matter. The order iiassed on that 
application by the Chief Presidency Magis- 
trate was to send the matter to the C. I. 
D. for enquiry and report, and with re- 
gard to the stop order the Magistrate 
stated that the evidence is not sufficient to 
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juRtify the order at that sta^e. I think, 
therefore, that the arguments based on the 
contention to which I have referred are 
not well-founded and that the Chief Pre- 
sidency Magistrate was merely acting 
under the provisions of sec. 156 ( 3 ) of the 
Code of (Viminal Procedure which em- 
power tlic Magistrate to order an in- 
vestigation in the terms stated in the sec- 
tion. But the real ywint that we have 
got to decide is based on a consideration 
of the lowers of the Calcutta Police under 
the t'alcutta I’olice Act. The facts being 
as 1 have stated they clearly show that 
sec. 10*2, Cr. 1*. C., doee not directly ap- 
ply, for the investigation that was direct- 
ed wae carried on by the (.'alcutta I’olicc 
under the provisions of the Calcutta 
Police Act, and it appears that what 
happened was that after the Chief Presi- 
dency Magistrate made his order the Peti- 
tioner’s son having been already arrested 
the Police Officer went to the Petitioner 
and took from him a statement which is 
now sought to be used in evidence against 
the Petitioner, and on the strength of 
which he was committed by the Magis- 
trate for trial at the Sessions, it being ad- 
mitted that apart from this statement ob- 
tained from the PetitioJier the. evidence 
on the record is not sufficient to justify 
the committal, and indeed the Magistrate 
very frankly so states. 

Turning to the provisions of sec, 78A 
of the Calcutta Police Act, which is the 
Act applicable as the Code of Criminal 
Procedure does not apply to the Calcutta 
Police except as expressly indicated in 
that Act, one .finds that according to the 
provisions of sec. 78A fi) the Commis- 
sioner of Police, if in the course of any 
investigatidn he thinks a cognizable 
office has been committed, can by an 
order in writing the attendance 

before himself or any officer serving 


under him not below the rank of an 
Inspector, who is investigating a cogniz- 
able offence, of a person within the limits 
of Calcutta or within a radius of 80 miles. 
Sub-sec. ( 3 ) provides that the Commie- 
sioner of Police can examine orally the 
Iverson who attends in accordance with 
the order passed under sec. 78A ( 1 ) and 
that the person so attondiug is bound to 
answer all questions. Then comes sub- 
scc. (<1). That provides that the Commis- 
sioner of J’olice may forward to the 
Superintendent of Police of the liistrict 
ill which any person from whom any 
information is required relating to the 
lads or circumstances of the case 
under investigation is believed to be, 
such (|ucstiuns and such statements as 
may he iiecessarv for the purpose of ob- 
taining the information desired, that is 
to say, Ihe scheme of sec. 78 A in my read- 
ing of the section is to enable the Com- 
missioner of I’olicc to pixjcure the attend* 
auce before him or any officer de))uted 
in ihiit behalf of any person for the pur- 
pose of obtaining information from such 
person ; and as I have already stated sub- 
sec. ( 3 ) autiiorises the oral examination 
of tbe {lerson whose attendance is pro- 
cured. Then under sub-sec. (3) the Com- 
missiuner of Police is empowered to ob- 
tain the assistance of the Superintendent 
of I’olice in a District outside Calcutta for 
the purpose of having questions put to a 
person from whom information is desir- 
ed hut who for some reason cannot attend. 
As X understand sec. 78A (I) and (3) the 
attendance and questionings are intend- 
ed to take place within the Presidency 
Town itself: and sub-sec. ( 3 ) only comes 
into force if for some reason it is difficult 
or unadvisable to require the attendance 
of the person from whom information is 
desired within the precincts of the Presi- 
dency Town itself. Now what the In- 
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vestigating Officer apparently did in this contention ie urged before ns. It is said 
case was to go to Howrah and take from that the power to investigate contains an 


the Petitioner a statement which contains 
the evidence upon which the committal 
order has been made by the Magistrate. 
I do not think, therefore, that he was 
acting under the provisions of either sec. 
78A (1) or (2), nor do I think that he 
was in fact acting under the provisions of 
sec. 78A (3), for I do not understand that 
any requisition was made to the Hu|)erin^ 
tendent of Police of Howrah for the pur- 
pose of procuring the information which 
was desired, and if in fact the Investigat- 
ing Officer had been acting under the pro- 
visions of sub-sec. (3) he would by virtue 
of cl. (3) of the Police Act, 111 of 1888, 
be acting under the direction of the 
Superintendent of Police of Howrah and 
the matter would accordingly be governed 
by the provisions of see. 1G2 of the Code 
of Criminal I’rocedure, for that Act of 
course applies to Howrah. I think, 
therefore, wc are met with this difficulty 
that if what the Police Officer says he did 
falls within sec. 78A (3) then sec. 162, 
Cr. P. C., applies for the reasons 1 Imve 
indicated. But in my opinion the In- 
vestigating Officer was nut acting under 
sec. 78A at all, and the ((ucstion there- 
fore we have got to see is whether he 
was justified in the course which he took, 
and whether the statement which he 
took from the Petitioner is under the cir- 
cumstances admissible in evidence. 

It is suggested by the Advocate-Qene- 
ral that the Calcutta Police Act does not 
contain all the powers vested in the Cal- 
cutta Police and then there are in exist- 
ence certain Circular Orders which give or 
may give wider powers in this matter than 
are contained in sec. 78A, but no such 
(Mrder has been produced before us and 1 
do not think we are justified in assuming 
that such an order exists. Then a further 


inherent )X)wcr to take a statement such 
as tills and that accordingly under the 
general law this particular statement is 
admissible in evidence against the accus- 
ed, and we are referred in support of this 
argument to the case of QUeen-Empre$s 
V. Milmadhab Mitter (1), which is a deci- 
sion of the Full Bench of this Court, as 
an authority for tlie proposition that there 
are certain powers inherent in the Police 
wliich are not expressly set out in the 
four corners of the Calcutta Police Act; 
for instance, it is said that there is no pro- 
vision hi the Calcutta Police Act provid- 
ing for the taking of confessions ; and yet 
according to the decision of the Full 
Bench the confession that was taken in 
that case was admitted in evidence al- 
though as I have stated there was no 
power to take confession expressly in- 
chuled within the provisions of the Cal- 
cutta Police Act. But in that case the 
confession was tulien within the town of 
Calcutta itself and consequently that case 
cannot be prayed in aid to support the 
procedure adopted here. And we are not 
prepared to assent to the proposition that 
in criminal matters there is this inherent 
power such as the Advocate-General con- 
tends exists. All investigations by the 
Police it seems to me must be controlled, 
in the mofussil, by the Code of Criminal 
Procedure and in Calcutta by the Police 
Act itself or by any Circular Orders issued. 
I am not prepared to say that in a matter 
of this nature we can safely import a 
power such as the Advocate-General 
seeks to import of taking statements 
generally by the Police apart from the 
provisions of any Act and thefi put tho 
statements so taken in evidence against 
the person by whom they were made. 1 
(I) I. L. U. :& OtU. DOS (K B.) (1888). 
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think that would be to strike at the prin- 
ciples, to proserve which the provisions of 
sec. 162, Cr. P. C., were enacted and 
would introduce a very dangerous prin- 
ciple. 

For the reasons, therefore, we have in- 
dicated I think the Eule should be made 
absolute and the commitment order of the 
Petitioner should be quashed. 

C. C. GnosE, ,1.— I agree. 

S. N. B. 

CCHIHINAL APPELLATE JUaiSOlOTlOH.l 
App. No. 432 or 1925. 

0. C. Ghose, J. 

Doval, J. Haron Rashid, 

. 1925, Appellant, 

Heard, 20 and o. 

23, November. The Kinq-Emperob, 
Judgment, Respondent. 

1, December. 

Criminal Procedure Code ( Act V of 1898), eece. 
1186, S37— Trial on charge of abetment of forgery 
—Conviction for uting a forged document, if legal. 

In a trial on a charge of abetment of 
forgery under sec. 467 read with sec. 109, 

1. P. C., the accused cannot be convicted 
of using a forged document under sec. 
471, 1. P. C. Secs. 236 and 237, Cr. P. 
C., do not warrant such a chnviction. 

The offence of aheiment of forgery is 
complete when the document is written 
and signed but the user is a distinct and 
different offence for which the accused is 
entitled to be separately charged. 

This was an appeal preferred on the Ist 
August 1925 against an order of the 
Sessions ^Tiidge of Cachar (Mr. A. dec 
Williams), dated the 4th June 1925, con- 
victing the Appellant imder secs. 467/471 , 
I. P. C.,«nd sentencing him to undergo 
rigorous imprisonment fop eVears. 

The facts of,^^ j;ase will appear from 
the judgment. 


Babus Dehendra Nardjin BhafXacKariee 
and Satyendra Kishore Ohose for the Ap- 
pellant. 

Mr. Ashraf Ali for the Crown. 

The Judgment of the Court was as 
follows : — 

The Appellant before us has been con- 
victed by the learned Sessions Judge of 
Cachar under secs. 467/471, I. P. C., and 
has been sentenced to undergo rigorous 
imprisonment fur a period of six years, 
lie was put on his trial along with four 
others — Shajid Ali, Atar Ali, Yakub Ali 
and Salim Mia, they being charged under 
sec. ‘J67 with forgery and he being chpged 
under sec. 467 read with sec. 109 of atet- 
ment of forgery. The four others were 
acquitted. The trial was with the aid of 
three Assessors who found the accused 
guilty of having abetted the forgery of a 
certain document. 

'I’he case for the prosecution was that 
the accused Shajid Ali had written out a 
kobala by which Mahomed Yusuf and 
Sultan Mahomed purported to convey to 
the accused Harun Rashid 120 bighas of 
land for Rs. 4,000, the consideration 
being accounted for a.s follows, namely, 
Rs. 2,000 due to Harun Rashid on ac 
count of a certain debt and Rs. 2,000 as 
commission due to him from them. In 
other words, no money was alleged to have 
been paid at the time of the execution of 
the kobala. The three witnesses to the 
execution of the kobala were the accused 
Atar Ali, Yakub Ali and Salim Mia who 
were discharged by the Judge as not 
knowing that the deed was a forgery. As 
regards the accused Shajid Ali, there was 
eridence that he had written out the 
kobaia in question. The Assessors found 
him guilty of forgery but the learned 
Sessions Judge, being of opinion that there 
was nothmg. to.show that Shajid Ali did 
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not vviite ont the kodala bond fide at' 
Harun’s request, acquitted him as stated 
above. The charge against the Appellant 
Harun Rashid was that lie had abetted 
the forgery of a' valuable security which 
was forged in consequence of his abet- 
ment. 

The evidence goes to show that he pre- 
sented the kohala for registration at the 
Sub-Registrar’s Office. The Sub-Regis* 
trair* thereupon called on the alleged exe- 
cutants to attend and thereafter the alleg- 
ed executants appeared and denied exe- 
cution of the document. Tho learned 
Sessions Judge found on the evidence 
that there could be no doubt whatsoever 
that the Jcobala in question was a false 
document. It was clearly a valuable 
security and its very nature showed that 
it was made with intent to cause the 
alleged executants to part with property. 
It was therefore a forged document. He 
found that there w.'is no evidence worth 
the name that Harun had abetted the for- 
gery by entering into a conspiracy to pro- 
cure tho forgei'y, but be was of opinion 
that the transaction as disclosed in tho 
evidence pointed rather to Harun having 
committed an offence punishable under 
sec. 471 of tjie Indian J’enal Code, i.e., 
Harun had used the document as a 
genuine one knowing that it was a for- 
gery and that the recitals in the said docu- 
ment were all untrue and that bis inten- 
tion was to. cause wrongful loss to the 
alleged executants. Tho learned Sessions 
Judge was of opinion that Harun should 
have been charged under secs. 467/471, 1. 
F. C., tho user of the forged document 
being its presentation to the Sub-Regis- 
trar for registration. He accordingly 
convicted him under the said sections and 
sentenced him as stated above. 

On behalf of the Appellant it has been 
argued that he having been tried on a 


charge of abetment of forgery 'cannot be 
convicted under sec. 471 of using a forg- 
ed document as genuine without a trial 
having been held on a charge under sec. 
471, I. V. C. It appears from the record 
that the learned Sessions Judge relied 
upon the provisions of see. 237, Cr. P. C., 
as authorising him to convict the Appel- 
lant under sec. 471, 1. P. C. It therefore 
becomes necessary for us to examine the 
provisions of sec. 237, Cr. P. C., and see 
whether the procedure adopted by the 
learned Sessions Judge is legal. Sec. 237, 
Cr. P, C., runs as follows: — “ If in tho 
case mentioned in sec. 236 the accused is 
charged with one offence and it appears in 
evidence that he has committed a differ- 
ent offence for which he might have been 
charged under the provisions of that sec- 
tion, he may be convicted of the offence 
which he is shown to have committed, 
although he was not charged with it.” 
It will be seen that sec. 237 is only appli- 
cable to cases which properly fall within 
the scoiHj of sec. 236 of the Code of Crimi- 
nal Procedure which says : ” If a single 
act or series of acts is of such a nature 
that it is doubtful which of several 
offmices the facts wliicli can bo proved will 
constitute, tlie accused may be charged 
with baviiig committed all or any of such 
offences, and any number of such charges 
may be tried at once; or he may be 
charged in the alternative with having 
committed some one of the said offences.” 
We do not think that sec. 236 and sec. 
237 can apply in this caj«3. The charge 
was abetment of forgery — an offence 
which is complete when the document 'Wats 
written and signed. But the conviction 
is for a subsequent act. The forgery pur- 
ports to be on the 30th March 1924. The 
date the document was presented fof re- 
gistration and used was the 31 fit July 
1924. The user is th'ei'efore a distinct and 

55 
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different offence for wliich the accnsed ’.e 
entitled lo be separately charged. 

Before a jjersoii is i-onvicted under a 
jiarticular section of the Indian Penal 
(Jode or of any other cuactinent it is im- 
perative that subject lo tlie piyjvisions of 
sec. ‘237, (’r. P. C., he should be forniall\ 
charged w'ith having couiniitted the 
offence specified in the section and he 
given an opportunity to defend hinist'lf 
against the s|jecified charge. That has 
not been done in this case and we are con- 
•strained to hold that the conviction and 
sentence in the present case cannot sfand. 
The ri'sult therefore is that the conviction 
and sentence in this case are set aside and 
the case is sent back in order that the 
Appellant may be re-tried according to the 
provisions of the law after framing suit- 
able charges. The Appellant will remain 
on the same bail us he is on now, pending 
further orders of the Sessions Judge. 

S. ('. M. 

PRIVT COUNCIL. 

[Affbal rROM Madras.] 

Viscount Haldanb.> 

Lord W rbnbort. 

Loro Blanbsrubgb. | S‘>undaba Uajan 
2^925 and ors., Appellants, 

Heard, 16 and ♦ *'• 

16, June. 0. M. Natarajan and 

Judgment, «''»•> Keapondents. 

16, July. 

Indiau Sueemion Act ( .V vf 186 S), tect. lOl, lOii, 
ISO— WUl—CoMtruetioH—Abtolute gift wximpani- 
ed hg void vetllemet^, or e»tate for lifo^Oift to 
daughter! for life, remainder to children on attain- 
ing it geare—Oift to dau—Perpetuitg, rule againtt, 
in Enqland and India— Act VIIJ of 1931 . 

The tesUitor, a Hindu who 'died in 
1!>04, bequeathed, his estate to trustees 
trilh' directions lo apportion the resi- 
duary tiust funds into as many equal 
shares might have daughters 


living at the iitne dj his death or 
who hating predeceased him sUdvdi 
have left issue stirpiving the testator and 
to pay the income of each of such shares 
to his said daughters respectively during 
their respective lives, and from and after 
the decease of each of the said daughters 
to stand possessed of the share of the 
residuary trust funds so appropriated as 
aforesaid lo suvh dauyhter upon trust for 
the children of siieh tlaughler who shall 
attain the age of ;ll years. .HI his three 
daughters having survived him : 

Held — That there was no disposition in 
favour of the daughters of an absolute 
estate in the respective .shares followed by 
a provision for settlement wMqh became 
inoperative , within the meaning of sec. 
Ida of the Suecesiion .iet, the principle of 
which is not substantially different from 
that laid down in li.vs.SEXcB v. Tikrxky (ih 

That the ultimate dispositions in favour 
of the daughters' children on their attain- 
ing the age of 21 years failed altogether 
as being obnoxious to the provisions of 
see. tot and sec. 102 of the Succession Act, 
the children of the daughters being intend- 
ed to take as classes, within the meanimj 
of .see. 102. 

The difference between the rule ob- 
taining in England and that laid down in 
see. 101 of the Succession Act pointed out. 

Whether Madras Act, 1 of 191.4, was 
ultra vires or not. Act VI 11 (ff 1921 of the 
Indian Ijcgislature made secs. 101 and 
102 applicable to the Will. 

The provisions of the Majority .ict ex- 
tending the period of minority in cases 
mentioned therein to 21 years did not 
validate the disposition, as at the' testator's 
death , one could not be certain whether alt 
or any of the members of the classes in 
whose favour the disposition was made 
(a) 1 Mac. A U. Sftt (1849). 
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S. SouM>ARA Rajan d. C. M. Xatarajan. 

H'oulii ever have ffHatdinHs appointed as 
eontemptaied by the Act, 

This was an appeal (Xo. 14U of 19*23) 
from a decree of the High ('ourt at Mad- 
ras, dated the ICth December 1920, aflirm- 
ing.a decree of the said (’onrt in its Origi- 
nal Civil .liirifldiction, dated the 6th Xov- 
end>er 1919. 

The suit was brought by the Appellants 
for the construction of the Will of their 
grandfather Colathaor Ratna Afudaliar 
against the Resfxindents, the other grand- 
children of the testator. 

The Will w'as dated •24th April 1897. 
The testator, who was a Hindu domiciled 
in the city of Madras, died in December 
190-1 leaving a widow and three daughters. 

The material portions of the Will are 
set out in the judgment of the Judicial 
Committee. The testator’s eldest 
daughter had four children, three of whom 
wore born hefoiv 1904 and one after that 
date. 

The second dauglder had one child 
horn after 1904. 

The third daughter had 6 children all 
horn after 1904. 

The Apj)ellants were the three sons of 
the third daughter. 

The trial Judge, Coiitt-s Trotter, J., held 
on the construction of the Will that the 
testator gave a life estate to each of his 
daughters, that the gifts to grandchildreii 
l)orn after the testator’s death were void 
but were validated by Madras Act, I of 
1914. 

The decree further stated ** that t!u' 
period of distribution is multiple, i.c., 
tliere is a distribution pro tanto as and 
when each of the sai<l children reaches 
the age of 21, and the final distribution is 
to take place wdien the last of the children 
attains the age of 21 or dies. 

On appeal the High (’oiirt (Mallis, V, 
J. and Ramesam, J.) were of opinion that 


Madras Act, T of 1914, was ultra vires and 
that the dispo.sitions offended the rule 
against perpetuities and w’ere bad under 
sec. lOl of the Indian Succession Act. 
'rhey held, however, that the case came 
under see. 126 of the Siiccession Act and 
o|)erated as an absolute gift to each of the 
testa t<ir‘s daiigliters. 

Messrs, Clauson, K, C, and Narashn- 
ham for the Appellants. — The Appellate 
(*ourt was right in holding that the be- 
<[uests were invalid as being gifts to un- 
born |)ersonR but it was wrong in deciding 
that there w^as an intention to confer Jifi 
absolute gift on each daughter and make a- 
settlement of it. 

The true construction is that life 
estates were given to the daughters; the 
.\ppellants and the other grandsons are 
entitled absolutely to the residuary estate 
art upon an intestacy. 

Sir W alter Srhevaba, l\, T., Messrs, 
Vpjohn, A’, r, and .4. M, Talbot for the 
Respondents. — The Will read as a whoU‘ 
shows an intention to give the daughters 
:i oue-third share each absolutely and ‘is 
the High (’curt poini out the further pro- 
visions are just the kind of settlement that, 
a inpdern Miudu would be inclined to 
make u|>oii liis daughters. 

JIulme \, llalme. Ch, liiny v. Hard- 
wieh (Ji, In re Merceran's Trusts io) and 
W hitehead v. lienneti (6). 

Whether or not .\ct 1 of 1 91 4 (Madras) 
was ultra vires it has been validated by 
Art VI If of 1921 and tlie gift to unborn 
grandchildren was good. 

Sec. 102 <»f the Indian Succession Act; 
does not apply to Madras Hindus. 

Bharjabati Uavmanya v. Kali Charan 

(5) 9 8iiD. S44, 649, CriO (1839). 

(0 2 Beav. 362 (1840). 

(6) [1876] 4 Oh. Div. 182. 

(6) 22 L. J. Ch. 1020 (1863). 
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Siiigh (7), Cally Nath Naugh v. Chundr.r 
Nath Naugh (S) and Alangamonjori Dabee 
V. SomiHoiti Dahcc (9). 

In any event tlic seetion does not apply 
to Respondent No. 4 to whom a guardian 
Imd been appointed and w’ho did nut attain 
majority until he was 21. 

Mr. Cliiimtu, K. replied. 

Their liURDSHiPS' Ji’DiaiiiiNT was deli- 
vered by 

ViscoiTNT HaLDAX!?. — ^I’ hc questions 
which arise for decision on this appeal re- 
late to the construction and validity of I lie 
provisions of a Will, dated -iTth April 
1807, and made by a Hindu, C. Hutna 
Mndaliar, who died in 1004. He left a 
widow and three daughters. One of these 
daughters, Yasodammall, died in 1007 ; 
another, Hajatnmal, in 1008 ; and the third, 
Niiayathatehi Ammal, in 1018. Vaso- 
darnmall had four children, as to three of 
them, two sons ami a daughter, born be- 
fore the death of the testator in 1904, and 
as to one of them, born afterwards in 1007. 
llajammal, the second daughter, had a son 
Tirugnanasainbandatu, who was born in 
1907. This child was constituted a Ward 
of Court in 1010. Kilayathatchi .\innial, 
the third daughter, had si.\ children, 
three sons and three daughters, all born 
after 1904. Of these various ifamilies the 
three sons of the third daughter were 
Plaintiffs in the suit and are Appellants 
to-day. The others were Defendants and 
are now Respondents. 

It will be convenient first of all to set 
out the material yiortions of the Will : — 

**I give devise and bequeath all my estate and 
effects immoveable and moveable iiiito my Triisieea 
Upon Trust that my Trustees shall sell call in and 
convert into money the same or such part thereof as 

(7) li. 11. 38 T. A. 64 1 ». r. T. L. R. 38 Cal. 

468| 15 0. W'n. 393 (1011). 

. U. 8 Cal. 378 (1882). 

C. B. 8 Cal. 157 <1881). 


shnll not consist of money and shall with and out of 
tho proceeds of such sale calling in and conversion 
and with and out of my ready money pay my funeral 
and testamentary expenses and debts and shall stand 
possessed of the residue of such proceeds Upon Trust 
to set a])art thereout and invest in promissory notes 
of tho Uoveniment of India such a sum or sums of 
money as when so invested as aforesaid will produce 
by llio income thereof a monthly sum of rupees one 
hundred and to piy such income monthly to my wife 
G. AiKhalaniinnl during her life and from and after 
her decease to stand possessed of tho said sum and 
the invostments for tho time being representing the 
same U|K>n the Trusts hereinafter declared concerning 
the residue of my estate. And as to the residno of 
my estate I direct that my Trustees shall at their 
discretion invest the same in any of the modes of 
investment in which trustees are b}* law authorised to 
invest trust funds and shall stand posaossod of the 
said I'csidiinry trust monies and tho investments for 
tho lime being representing sumo (hereinafter called 
** the residuary trust funds ’*). In Trust to npiM>rtioii 
the residuary trust funds into as many equal parts 
4ir shares as there may be daughters of mine living st 
the time of my dereaso or who having predeceased 
me shall have left issue her or them and me surviving 
and to pay tho income of cacli of such equal parts of 
shares to my said daughters respectively during their 
respective lives. And from and after tho decease of 
each of my said daughters to stand poBBeased of tlio 
share of the residuary trust funds so appropriated as 
aforesaid to such daughter Upon Trust for all the 
children of such daughter who shall attain the age 
of twenty-one years in equal shares and if there 
sliall be only one such child tho whole to be in trust 
for that one child and iii tho event of nny of niy said 
daughters dying without leaving lawful issue her or 
t hem surviving I direct that my tnistees shall stand 
possessed of the share or slinres so appropriated to 
her or them ns aforesaid Upon Trust for all the 
children of tho other or others of my said daughters 
w'ho shall attain the ago of twenty-one years as 
tenants-in-common in equal shares per stiipes. Pro- 
vided always and I hereby declare that if any daugh- 
ter of mine shall dio in my lifetime leaving lawful 
issue at tho time of my death such issue as shall 
attain the age of twenty-one yo^irs shall take and if 
more than one as tenants-in-common in equal shores 
per stirpes tho share which would have been so 
appropriated as aforesaid to snob daughter of mine 
nnd her issue if she had survived me.*' 

The suit was instituted in the High 
(.'.ourt of Madras fur a due construction of 
the Will and for administration. The 
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JMaintiffs, the present Appellants, were, 
as already stated, grandsons of the testa- 
tor and children of his third daughter. 
Their case is tiiat they, along with the 
sons of tlie other two daughters, are eu: 
titled to succeed to the testator’s residu- 
ary estate subject to an annuity to the 
widow and to mere life estates given to the 
.three daughters, who are all now dead. 
For they mitend that the trusts in favour 
of grandchildren, following in the Will on 
those for the daughters for life, arc void 
by the law of India. The case of the Res- 
IK)ndents, on the other hand, is that the 
trusts introduced in favour of grand- 
cliildren wore validly created hy the Will, 
or, alternatively, that the three daughters 
of the testator in the result took his resi- 
due absolutely. 

IMie case was tried before Mr. Justice 
Coutts Trotter, who decided iu substance 
(1) that the testator gave only a life estate 
to each of his three daughters, and not an 
absolute estate, remarking : “ It seems to 
me clear that what the testator w’ished to 
do was to divide the income of his estate 
into three shares for the benefit of his 
three daughters respectively during their 
life-time, and thereafter the corpus of 
each share should belong to such of the 
children of each daughter as should attain 
the age of ^wenly-oiic years; ’ CJ) that 
under the provisions of sec. 3 of the Hindu 
Wills Act, 1870, and the rules laid down 
by the Lords of the Judicial Committee in 
the case of Tagore v. Tagore (1) and other 
decisions, the gifts to the grandchildren of 
the testator born a/fter his death were 
void ; but that the provisions of the Mad- 
ras Act, I of 1914, which were not in his 
opinion ultra vires of a Jhovincial Legis- 
lative Council, validated the bequest in 
this respect. The learned Judge was fur- 

(I) L. B. I. A. Sup. Vol. 47; 9 B. L. B. 877; 

18 W. B. 859 (1872). 


ther of opinion that the testator's Will did 
not, for reasons which he gave, contra- 
vene the Indian rule against ^perpetuities 
in view of the provisions of Act IX of 1875, 
as amended by the (Inardians and Wards 
Act, 1890. 

There was an appeal to the Appellate 
Civil Jurisdiction of the High Court of 
Judicature at Madras. Before judgitient 
on that ap[)eal was delivered certain eom- 
promises weic made between certain of 
the parties, for the division hetw'een them 
of what might he the fruits of this litiga- 
tion. Into the terms of the compromise 
it is not, however, necessary', at lhi.s stage 
of the suit, to enter. 

The appeal was heard hy tlie Cliief 
Justice (Sir John Wallis) and Mr. Justice 
liamesam. These learned Judges did not 
agree with the view of the trial Judge as 
to the effect of the Indian Majority Act, 
1875, and of the Madras Act I df 1914 
(which they held to liave been ultra vfres 
of the Provincial i^egislature). They were 
accordingly of opinion that the disposition 
of the Will could not take effect as regards 
beneficiaries born after the death of the 
testator, and, as the provisions in favour 
df issue of daughters were obnoxious to 
sec. 101 of the Indian Succession Act, 
1805, they thought that the whole dis- 
(position in favour of the daughters' 
children failed as a result of sec. 102 of 
that Act. They held, however, that upon 
the true construction of the Will the in- 
tention of the testator was, in the first in- 
stance, to make an absolute gift in favour 
of each of his three daughters, the provi- 
sions which followed being a mere settle- 
ment of the gift thus absolutely made, and 
that consecpienlly under see. 120 of the 
Indian Succession Act, 1805, the daughters 
of the testator took absolutely, when these 
provisions failed of effect. That section, 
made applicable to the testator’s Will hy 
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the Hindu Wills Act (So. 21) of 1870, is 
ns follows : — 

•* Whsre si testotoi* ab.4olutely bequeaths a fund, m 
as to sever it fi-oni bis own estate, but directs that 
the mode of enjovineiu of it by the legatee shall bo 
i-estriciod so ns lo seeui-o ii siM^cified benefit for thn 
legatee: if that benetii cannot l»e obraineil for the 
legAtee, the fiin.l belongs lo him, ns if tho Will bad 
CKiiituiiicd no such direclioii. 

This is lui t'liuctniont in statutory form 
of a principle which was already familiar 
to English lawyercs. "I'he case of Liwsewc 
V. Tientnj CJ) shows that where, reading 
the W ill as a whole, the intention lo con- 
fer an absolute estate in the lirst instance 
is expressed or implied, and lollowing on 
that alisolute estate there is a provision for 
settlement which in the event cannot he 
ojierative, then the words of prior inten- 
tion prevail and the absolute estate takes 
eflect nol withstanding the failure of the 
provision for settlement that follows. In 
India the words in sec. hih must be lol- 
lowed as laying down the principle, but 
the principle is not suhstaiitially differ- 
ent from what was expressed in Lst-ssenvr 
V. Tirrnftj c2). Their Lordshiiw liavc 
given consideration to the terms of the 
Will in the present case. The material 
directions are those to the trustees to 
apportion the residuary trust funds into 
as many e(|ual parts oi\ shares as there 
may be daughters of mine living at the 
time of my decease or who having prede- 
ceased me shall have left issue her or tlieiu 
or me sursiving.’’ The trustees are then 
to “ pay the income of each of such equal 
parts or shares to my said daughters res- 
pectively during their respective lives. 
And from and after the decease of each of 
my said diiughlers to startd possessed of 
the share of the residuary trust funds ro 
appropriated as aforesaid to such daughter 
upon trust for the^children of siudi daughter 
who shall attain the age of 21 years.” 

(2) l (ISiS). 


The testator then directs that in the event 
4)f any of the daughters dying without 
leaving lawful issue the trustees are to 
“ stand po.ssoKsed of the share or shares 
appropriated to her or them as aforesaid ” 
on trust for her childivn who shall attain 
twenty-one. Ho goes on to introduce a 
proviso under which, if a daiigliter dies in 
his life-time leaving lawful issue, such 
issue a« shall attain 21 years are to take 
the sliare “ which would have been so 
afipropriated as aforesaid to siicli daughter 
of mine and her issue if she had survived 
me.*’ 

Reading the Will as a whole their fjord- 
ships are unable to agree With the con- 
rhision about the construction (tf these 
rlaiises come to by the ( ourt of Appeal. 
They think that the first trust for appor- 
tionment directs merely division of the 
'riind into as many e(pial parts or shares as 
there are daughters living at the testator's 
death, or sets of issue then living ot 
daughters then dead. 

The words of apportionment are intro- 
duced lor merely arithmetieal pniixises 
and :so Far do not dis|>f»se of property. Jn 
order to find the inteivst given under the 
Will it is necessarv to proceed to the fur- 
ther words, and these, in the ease of it 
daughter, eonfino her interest to a right 
to income For life. 1’hev are followed by 
words of di«|K>sition in favour of the 
children and issue. This view of what 
may he called the ap|)ortionment clause is 
e\en more apparent as regards the sug- 
gested gift to issue of a deceased daughter. 
There is no unqualified gift to them bv 
the apt>ortionment clause. The effective, 
gift in the later words of the Will is to 
such of a deceased daugJiter’s chiMren as 
attain 21. And if. of this Will it could 
he said that the te.stator had used the 
words “issue” and “children” inter- 
changeably tlmn the limitation to such 
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cliildruii only us attuined *21 would, it' 
tlterc were a ptior ^ift to them vrithout 
that qualiticatioii, he. merely otiose. If 
so much cannot be suid then there is ito 
room for the operation of the rule. Their 
Ijordships are, thejefore, unable to tiiul in 
this Will the alieolute bequests recpiired 
by sec. 126. They think that the three 
daughters took only for life, and that it 
must reinuin to he seen whether the later 
gifts in favour of their childriui or other 
issue are validly made under Tlindu law. 

Turning to this (piustiun, the hrsl ob- 
servation to be made is that the Will has 
uppiuonlly been drawn by someone 
familiar with English law. but not w'ith 
the Indian statutes which apply. If it 
were only a question of the English rule 
against perpetuities, there would be no 
objection to tlie Will. But there comes 
in sec. 101 of the Indian Succession Aot 
of ISOo. I'nder this section no bequest 
is valid w'herebv the vesting of tlic thing 
bequeathed muj/ he delayed beyond the 
life-time oil' one oi* more persons living at 
the testator's decease, and the minority 
(ending at IS) of some person who shall 
be in existence at the expiration of that 
period and to whom, if lie attains full age, 
the thing bequeathed is to belong. The 
validity of the gifts now in (|uestion must 
be serutinized us at the death of the testa- 
tor, t'.c., 1004, and if sec. 101 then a)>plied, 
the disposition sulieuqueut to the life- 
time of the testator’s daughters was in- 
valid, for the children of the danghtem 
take only in classes, and by sec. 102 of the 
Buccessiuu Act, if a bequest is made to a 
class of pei'.sous, with regard to some of 
whom it is inoiierative by reason of the 
Rules contained in sec. 101, the bequest 
is wholly void. It being plain that this 
bequest, tested as at the testator's death, 
made delay beyond the life-time of the 
danghlers and the minority of some ^rf 


their children possibK , the bequest in 
favour of the cliildreii Avas inoperative. 
It was suggested, however, that this sec- 
tion had no application to the Will of a 
Hindu by reason of the fact that, as is 
shown by the Tatjore v. Tagore case (1) 
any dis)K>silion in such a Will is invalid 
if the disponee is an imliorn person at the 
testator 'b death. 'I'lie section, it was said, 
is only applicable to dis|K)sitiouB which 
are not otherwise ineffective. One answer 
to this was that in 1914 the Madras Act 
above referred to was passed which pur- 
(lorted to get rid of the difficulty caused by 
llie Tagore v. Tagore (1) decision. This 
Act jirovides by sec. 3 that a disiKisitioii 
sliall not be invalid by reason only that 
the transferee or legatee is an unborn per- 
son at the date of the transfer, or the death 
of tlic testator. Questions were raised, as 
has alrea<ly been observed, in the (’ourts 
below as to the validity of tlie Madras Act, 
but these (|ueslions arc now superseded by 
the .Act of the Indian Legislature, No, 8 
of 1921, which has validated the law con- 
tained in the Afadras .Act, and repeats in 
Bt*c. 5 a provision identical with sec. 101 
of the Succession .Act, 1863. The result is 
to make that section applicable to this 
AA’ill, ii[H>n a view which was not contest- 
ed before their Lurdsliips if tlie Madras 
Act or the .Act of 1921 were treated us 
operative. Now in that .section, as has 
been already said, a '* minor ” means any 
person who shall not have completed the 
age of eigliteen years. It was, however, 
pointed out by the* Kesixindeuts that, by 
the Majority Act, 1873, every minor of 
whose person or projierty a guardian has 
been or shall be appointed by any Court 
of Justice, and every minor under the 
jurisdiction of any Court of AA'ards, shall, 
notwithstanding anything contained in 

(1) L H. I. A. Sup. Aul. 47; 9 B. L. B. 377; 

J8 W. H. 859 (1872). 
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the Indian Smre-^sioii Act or in any otlier 
enactment, be deemed to have attained 
his majority when lie shall have com- 
pleted his aye of ’21 years and not before ; 
and tliis is accompanied by a provision 
that every other person domiciled in 
British India shall be deemed to have 
attained his majority when he shall have 
completeil his aye of 18 years and not 
earlier. These provisions do not, however, 
in the opinion of their liordships, help the 
Hespondents. At the testator’s death — for 
this purpose the lelevant date — it was not 
clear, and could not be certain whether all 
or any of the members of the classes in 
whose favour the dis|X)silion was made 
would ever have yiiardiaiis appointed. 
The provision of the Will tixiny ‘21 in every 
case as the age of vesting was, therefore, 
in contravention of sec. lOl, and the 
whole gift is invalid nder scc. 102. Their 
Lordships are unable to agree with the 
views expressed in some detail on this 
jioint by the learned trial Judge. 

Their TiOrdships arc of opinion, for the 
reasons they have given, that the appeal 
must succeed. There will be a declara- 
tion that the Ajipellants are entitled to 
their respective shares in the property in 
suit as mKin an inteslac;^, subject to the 
life estates (now at an end) in favour of 
the testator's daughters. This w'ill be 
without prejudice to the compromises re- 
ferred to in the decree aji^iealed from, and 
to the' sanction given to them by that de- 
cree. The case must go back to the High 
Court for further iinpiiry on that footing. 
Their Ijoi'dahips do not think it necessary 
to interfere with the orders as to cosU 
made in the Courts below. They think 
that. the costs of this appeal should, in the 
same way, be payable out.of the estate. 

They wi|ij,}|^i{)bly advise His Majesty 
accordingly. ^ 


Solicitor : Mr. H. S. L. Polak for the 
Apiiellauts. 

Solicitor: Mr. Douglas Grant for the 
Bcs{)ondent8. 

G. D. M. 


ICIVIL APPELLATE JURISDICTION.) 

Appeal from Obioikal Civil Juuisoscrios 
No. 116 or 1924. 

Gos Alixandbr Mac- 
kenzie, Plaintiff, 
Appellant, 

V. 

Himalaya Absubakcb 
Co., Ltd. and anr.. 
Defendants, 
Re8i)ondcnts. 

Contract of managing agency to Limited Com’ 
pang for a fixed period— Difference between partneri 
of firm of managing agents resulting in deadlock 
in business -Circumstances Justifying dismissal of 
managing agent before termination of stipidated 
period — Insubordination and misconduct of manag- 
ing agent, what constitutes. 

The Defendant Company, a limited con- 
cern, entered into an agreement icith a 
firm of which the Plaintiff and the. second 
Defendant irero the partners whereby the 
said firm were appointed managing agents 
for a fixed period of years. Under the 
agreement , subject to the superpision and 
control of the directors the managing 
agents trere to manage, conduct and carry 
on the business of the Company both at 
the head office and at all branches and 
agencies and were to have and possess all 
powers, authorities and discretions neces- 
sary for or incidental to the purpose. 
Before the termination of the peniod of 
contract difference arose between the 
Plaintiff and the second Defendant and 
the latter cancelled the power-of -attorney 
which he had given to the Plaintiff where- 
by the Plaintiff was conducting the affairs 
of the Company and those of the firm of 
managing agents and served him with a 


Sanderson, (\ J. 
Kankin, J. 

1925, 

18, March. 
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notice of dissolution of partnership and the 
Plaintiff in his turn cancelled the power- 
of-attomey in favour of the second Defen- 
dant, removed certain books and docu- 
ments from the office which, in conse- 
quence of the situation created, was closed. 
The directors thereupon passed a resolu- 
tion whereby the second Defendant was 
appointed the managing agent of the 
Company. 

The Plaintiff sued to recover damages 
for the alleged breach of the agree tnent 
whereby the managing agency was creat- 
ed alleging that the second Defendant had 
acted in concert and collusion with the 
directors. The Defendant Company 
amongst others alleged specific charges of 
misconduct and insubordination on the 
part of the Plaintiff: 

Held — That the Plaintiff failed to prove 
the second Defendant's collusion with the 
directors and the Company also 'failed to 
prove misconduct and insubordination on 
the part of the Plaintiff ; but having regard 
to the state of affairs which had arisen it 
was necessary to appoint somebody as 
managing agent and the Defendant Com- 
pany were justified in putting an end to the 
managing agency agreement and the 
Plaintiff teas not entitled to recover 
damages from the Company. 

What constitutes insubordination and 
misconduct of managing agent discussed 
by Pearson, J. 

This was an appeal preferred on the 13th 
May 1914 against the judgment of Mr. 
Justice Pearson, dated the 17th April 1924, 
passed in the exercise of Ordinary Original 
Civil Jurisdiction. 

The facts will appear from the judg- 
ment of Pearson, J., which was as fol- 
lows 

t Peabboh, fJ.~-The flaintiff bum to re* 
figvitf tbii 33«f«nd«n| Qmi 


Assurance Co., Ltd. 

puiy upon an alleged breach of a manag- 
ing agency agreement made between the 
. Company and the firm of which Plaintiff 
and the second Defendant, Bajabally, 
were partners. 

The Plaintiff had been some 20 years or 
more in the Insurance Department of 
Messrs. Bird & Co. , when the second De- 
fendant, who had formed the idea of 
floating an Insurance Comxiany, persuaded 
the Plaintiff to join him for the purpose of 
managing the Company. An agreement 
accordingly was entered into between 
them, dated the 24th September 1919, 
which provided for the commencement of 
the partnership business. in the name of 
“ Mackenzie and Bajabally” from the 
date of registration of the Company. A 
term of 35 years was fixed or longer if the 
firm continued as managing agents of. the 
Company, and commission was to be fixed 
at Tis. per cent, on net premiums, with 
a minimum annual j'emuncration over and 
above establishment of Re. 50,000 which 
at some later stage was altered to 
Bs. 25,000. 

The Company was registered on the 
27th October 1919, and the provisioirs con- 
templated in the last mentioned agreo- 
ment were embodied in the Articles of 
Association. Art. 112 provided -for the 
appointment tjf the managing agents for a 
period of 35 years certain and thereafter 
until they should be removed by an extras 
ordinary resolution of the Company of 
which not less than 12 months’ notice 
should be given. On the 30th December 
1919, a formal managing agency agree- 
ment between the Company and the firm 
was signed, and on the 29th May- 1920- a 
fresh partnership agreement was made 
between the Plaintiff and second Defeud- 
•anty the period fixed being 99 years. 
Boom time in 1021 a biancb office In Bom- 
box Smm 

to 
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to March 1922 the Plaintiff Yras in 
Europe. On the 4th July 1922 a direc- 
tors’ meeting was held, at which the 
accounts of the Company were criticised 
and a sub-committee was formed to go 
into the accounts and formulate a plan of 
retrenchment. One director-, a Mr. Habib 
Mahomed, complained of Mr. Bajaballv 
roing off to Bombay and the increase of 
],\'uru{)can assistants in the Calcutta office. 
The result of the sub-committee’s efforts 
was that in a very short time the staff was 
reduced by getting rid of some of the 
Europeans and some Indians as well. 
The second Defendant came from Bombay 
about 15th duly. On the 26th July the 
directors at a meeting decided to sanction 
only Es. 5,0tX) upon account of Plaintiff’s 
travelling expenses to Europe in place 
of the Bs. 10,000 (or Bs. 16.(XX) aa it was 
originally) claimed as chargeable to the 
Company under that head, and the Plain- 
tiff was to mpay the difference at the rate 
of Bs. 200 a month. They discussed also 
the report of the sub-committee, dated the 
23rd July. On the ]2th August the 
second Defendant wrote a letter to the 
Plaintiff suggesting that in the best in- 
terests of the Company the Plaintiff 
ought to retire from the firm, calling on 
the Plaintiff not to act on behalf of the 
Company or the firm, and cancelling his 
power-of-attorney. On the 13th, a Sun- 
day, the Plaintiff visited the office with 
Mr. Warden, an assistant. In order lo 
get in he had to break an extra padlock 
which had been placed on the office door 
by Mr. Bajabally. Having got in, he re- 
moved a certain number of papers from 
the office. On the 14th August Plaintiff 
again went to the office with Mr. Warden, 
and removed the Company’s current 
heque books and also two cheques. The 
went to bis solicitor and 
Mfotf ft letter purpor^lii^ to die* 


solve the partnership as from that date. 
He also went and summoned Mr. Bairy, 
a director, who went round to the office, 
made enquiries and took down the state- 
ments of those present. In the afternoon 
of 14th August a directors’ meeting was 
called by Mr. Barry at which a resolution 
was passed whereby “ in the face of the 
dissolution of the firm,” second Defend- 
ant should be asked to carry on the busi- 
ness for the managing agents. A notice 
wa§ then published on 15th August which 
is set out in para. 8 of the plaint. 

“ The Himalaya Assurance Co., Ltd. 

Notice ie hereby given that the firm of 
Messrs. Mackenzie and Bajabally have 
ceased to be the managing agents of the 
above Company and the undersigned has 
this day been appointed as the sole manag- 
ing agent of the said Company. 

By order of the Board of Directors. 

(Sd.) N. Bajabally. 

Dated i5th August 1922. 

5, Misson Bow, Calcutta.” 

Also on the same date a notice was ad- 
vertised over the name of second Defen- 
dant stating that he had severed connec- 
tion with the firm and had cancelled the 
powor-of-attorney in favour of the Plain- 
tiff. From the 15th August onwards the 
directors were occupied hearing state- 
ments and explanations from the various 
persons concerned, and the Plaintiff and 
second Defendant in particular. On the 
30th August 1922, second Defendant filed 
a suit for dissolution against the Plaintiff 
(Suit No. 2858 of 1922), and the present 
suit was filed on the 26th June 1923. in 
para. 7 of his plaint the charge lovioi 
against the Company is put thus ; “At 
some time during the first half of the jear 
1922 the directors (other than the Plain- 
tiff) decided to oust the Plaintiff from the 
said managing agency and to appoint the 
Defendant Bajabally eele managing agents 
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and also decided to dismiss all the Ento- 
pean staff from the service of the Company 
and in furtherance of such designs in con- 
cert and collusion with each other they 
carried out the following plan of action 
then are described the events following 
on the letter of the 12th August 1922. 
Then in para. 16 of his plaint he says ; 
“ By reason of the wrongful acts of the 
Defendant Company as aforesaid the 
Plaintiff has suffered loss and damage." 
The foundation then of the Plaintiff’s case 
as above set out is that there existed a 
conspiracy (though the word is not used) 
in which the directors and the second De- 
fendant were parties, whose object was to 
get rid of the Plaintiff. 

The case for the Defendant Company is 
broadly speaking this : that no legal part- 
nership existed between the Plaintiff and 
second Defendant, or legal agreement be- 
tween the Defendant Company and the 
partners. If it did, the dismissal was 
justified because the jiartuei’s had made it 
impracticable as between themselves to 
carry on the Company’s business, and in 
any event it was justified by certain acts 
of misconduct on the part of the Plaintiff 
in dealing with the Company’s affairs. 

It is contended in the first place that 
the partnership deed of the 29th May 1920 
is invalid. Cl. 2 provides for the partner- 
ship to continue for 99 years. That in 
itself is unobjectionable. Cl. 12 is as fol- 
lows : — 

" In the event of the death or retire- 
ment (such retirement shall not be in tho 
first three years) of either partner the 
partnership will not b; dissolved and the 
surviving partner shall carry on the busi- 
ness under the same name and style by 
admitting and taking into the firm one or 
mom new partner or partners so that 
there sbaU at no one time ever be less than 
two partners and the surviving partner 


shall pay to the heirs, executors and ad- 
ministrators of the deceased partner in 
each and every year a sum of money equal 
to one-third of the amount which would 
have accrued and been due in such year 
to the deceased partner had he been still 
alive, but in every case the minimum pay* 
able to either partner or his heirs should 
not be less than Be. 500." >- 

The argument is that this provision 
avoids the whole agreement inasmuch as 
it creates a trust in favour of the heirs, 
executors and administrators of a deceased 
partner for a period of 99 years, and 
offends, against the rule against per- 
petuities. The case of In re Flavell 
(Murray v. Flavell) (1) is relied upon 
as showing that what has been creat- 
ed is a trust, so that the person nomi- 
nated, although a third party, acquires an 
equitable interest in the funds of the busi- 
ness, and can enforce the right. It is to 
be observed, however, that in In re Flavell 
(1) there was an express provision that the 
annuity should be constituted a charge on 
the net profits of the business. The re- 
sult of that is that it becomes something 
more than a mere contract between two 
parties that one of them is to pay a parti- 
cular sum to a third party; a trust fund 
is constituted, and the interest of a cestui 
que trust established. In the present 
case provision is made for payment by a 
surviving partner of a m-tain sum to the 
heirs of the deceased partner, and tho sunt 
payable is ascertainable by reference to 
what his share would have been had he been 
alive. It would be doing violence to the 
language to say that a clause in these terms 
laying down the mode of ascertainment 
was to be construed as creating a charge 
upon the profits or as constituting them 
a tnist fund. It is m*gued that reading 
cl. 12 with the rest of the agreement as a 
(I) 26 Ch. Div. 89 (1883). 
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whole, you must read into cl. 12 a pay- 
ment “out of the profits that in order 
to support the business efficacy of the 
transaction such ae must have been intend- 
ed hy the imrties, these words must l)e 
implied \Thn Moorcock (2)|, because if 
tliete is no trust it remains' a merely con- 
tractual right uneifforceable by a third 
2 Jarty. In my opinion this question can- 

• not be Ko disposed of. I think, that the 
clause has to be interpreted according to 

. the plain language employed, and the iu- 
; tentkm of the parties ascertained from 
. that language as it stands. There is no 
reason that I can discover for reading into 
the clause something which is not then'. 
'As I read it, the clause is personal to the 
two original contracting parties, and 
creates no equitable right in any third 
I party. 

A similar argument is put forward as 

• regards the managing agency agreement , 
dated the ilOth December It) 19, and it is 
said that because the firm and its 8ucco->- 
sors are provided with a remuneration at 
the rate of 7^ per cent, as commission on 
the annual net ])remia, therefore, the 
firm gets an equitable interest in the net 
premia, which are constituted a tru-<t 
fund, and the period 8.5 years provided 
for the currency of the agreement is in ex- 
cess of the period allowed by law [London 

S. W. Railway Co, v. Comm (3) aiul 
, Ramasami v. Chinnan (4)1 . The same 
, reasoning is applicable, in my opinion, as 
in the case of the partnership agreement, 
and 1 cannot agree that any such result is 
. to be arrived at iqran the projMir construc- 
tioil of the document, nor has any argii- 
.inent been put forward as to any ground 
on which it could be said that such agree- 
ment was ultTa vires the Company. 

qgyjfe E. u p. d. oa osss). 

■ (sVln.Oh. Div.sezoess). 

(4) I. L. a. 24 Mad. 448 ( IflOl). 
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I now i)roceed to consider the question 
of what has been called the conspiracy be- 
tween the directors and the second De- 
fendant to get rid of the Plaintiff. Before 
July the second Defendant had already 
expressed his expectation of criticism 
when the draft accounts should be placed 
before the directors, especially as to the 
debit of lis. 16,000 for travelling expenses. 
When the directors’ meeting of 4th July 
was held the second Defendant was in 
Bombay looking after the branch office 
there, hut he had 6i>nt liis repi'esentative 
I'iibhoy to watch. At that meeting the 
.'iccounls formed the subject of unfavour- 
able comment, and the retrenchment sub- 
committee was formed, while objection 
was also taken bv Mr. Habib Mohamed to 
the ■■ desertion ’’ of the second Defendant 
to Bombay, and to the size and expense 
of the European staff. Mr. Pirbhov 
tliereupon commuihcdted with Mr. Kajab- 
ally in Bombay w’ith the result that ho 
arrived in Calcutta on the 18th July. No 
doubt he called on the directors. Then on 
the 17th or 18th July there is an interview 
betvteen Plaintiff and second Defendant, 
of which Mr. Daud, a friend of the Plain- 
tiff’s, has given evidence. According to 
this, the serand Defendant said the direc- 
tors hud refused to sign the accounts, and 
some of them were antagonistic to the 
Plaintiff, so Bajabally proposed to appear 
to fall in with their views in order to spy 
nut the land and find out what their views 
were. Bajabally also stated, according to 
this witness, that some of the 'directora 
had suggested that some kind of a charge 
could be got up against the Plaintiff so as 
to get rid of him. 1 do not think that 
one can rely upon the evidence of this 
Witney as to all the details bf this inter- 
view unreservedly though it may well be 
that by that time the Plaintiff understood 
that there was some dissatisfaction with 
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' him on the part of one or more of the direc- 
tor» in c<mnection with the accounts. 
^Thc Jreport of the retrenchment sub-com- 
mittee (Ex. 2) was really drawn up 
by Mr. Gregory, one of the directors, and 
signed by the other members, and amongst 
the various items commented upon is 
that .of Rs. 9,999-11-0 for Plaintiff’s 
travelling expenses during his visit to 
Europe, incurred without reference to the 
directors and spread over a period of far 
longer than was necessary 1o transact any 
business at home referable to the Com- 
pany’s interests; besides whi(?Ji he had 
business at home on the pari of Siikhlal 
Kernani which in the event of the siicfiess 
of certain negotiations would have been 
extremely profitable to the Plaintiff. At 
the meeting on the i:0th July the minutes 
show that the sum allowed for travelling 
expensec^ was cut down to Rs.. 5,000 sub- 
ject to which the accounts were passed. It 
also appears that the Plaintiff protested at 
the meeting, and on the same day a letter 
dealing with various points raised and 
. annexing a detailed account of the travell- 
ing expenses is signed both by Plaintiff 
and second Defendant, and forwarded to 
the directors. Up to this point the Plain- 
tiff and second Defendant iiiuloubtedly 
stood together, and the action taken by 
the directors was not aimed more against 
one than the other, but affected both as 
partners of the firm. The reduction of 
establishment which followed dealt not 
only with the European staff but also with 
the Indian, and lends no strength to tJie 
suggestion of conspiracy against the Plain- 
tiff himself. I believe that the reduction 
was resolved upon and carried out as an 
economy and pursuant to the siiggesliouH 
of the sub-committee, which they held to 
be desirable in the interest of the Com- 
pany, The period from the 26th July to 
tlie 12th August is devoid of incident, and 


so far as the Plaintiff is concerned, he says 
he retained the same feelings of friendship 
to the second Defendant as he had pre- 
viously, right up to the time of the receipt 
of the letter. The second Defendant says 
that he was going through the accounts, 
and found that a (Certain commission was 
not credited to the eoinpaiiy over some 
Agni Mill's hiisiiiess of which more here- 
after. Then on the 10th August the 
second Defendant wiys he saw a letter 
from the Imperial Rank of India, 
dated 9th instant, enclosing a copy 
of a letter irom the Ijondon office, dated 
20th July, asking for a special resolution 
to be forwarded from the du'ectors autho- 
rizing the managing agents to borrow 
money against tlie Comp, my ’s securities. 
Rajabally says lie asked the Plaintiff about 
this, and the Plaintiff brushed the 
matter lightly aside “as if he were the 
sole proprietor of the C’ompany,*’ and in 
effect expressed his contempt for the 
directors. To this attitude on the part 
of the Plaintiff Rajabally decided not to 
be a party (JMr. Gregory corroborates him 
here), and accordingly wrote in as he did 
on the 12th, ijossibly in the hopes of in- 
ducing a. more reasonable attitude in him 
towards the directors. At any rate the 
eveiils of the J2th, J3tti and 14th show 
that the feeling between the Plaintiff and 
second Defendant became more accen- 
tuated and more strained, and Mr. 
Mackenzie clearly desired, in all that he 
did, to prevent the second Defendant from 
taking any paz’t in the further administra- 
tion of the office or the liaudJing of the 
cash or securities, and secondly, to safe- 
guard his own personal interests. To that 
end he cancelled liis power-of-,ittorney, 
removed clie(|iio books and other dexju- 
ments, aiul called into his aid some of 
the former European assistants. When 
the meeting of the directors is held on the 
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14t]i, the fiecond Defendant makes a 
statement of what had taken place at the 
office oil that iiiuriiiiig, and when the 
Plaintiff is asked if he wishes to make any 
explanutiuii, he docs so without a shadow 
of suggestion that the whole thing is a 
conspiracy between the directors and 
Eajabally. fs'or do I find any such sug- 
gestion emerging from anything that 
appears in the minutes of the subsequent 
days. Mr. Gregory denied the existence 
of any such conspiracy, and no attempt 
was made to suggest sjiecificully who the 
other members of it might be. It cannot 
in my opinion be said tliat any conspiracy 
such as is alleged in the plaint has been 
proved either directly or inferentially. 

The question then arises, in the state of 
affaim as it existed on the 14th August, 
was the Defendant C'oiniiany bound to 
continue the emiiJoyinent of the IMaintiff 
having regard to the disputes and dissen- 
sions which hud arisen between him and 
his partner? There had been llajabally’s 
letter of the 12th August, the cancellation 
of the j)Ower-of-attorney, notice of dis- 
solution of partnership, the Plaintiff’s 
action in consequence, the visit to the 
office on the 13th, tearing off the second 
Defendant’s jiadlock to olAain admission, 
and removal of certain things to protect 
his own intei'est, another visit on the 14th 
with Mr. Warden, the cancellation by the 
Plaintiff of Jiis jKiwer-of-attorney to the 
second Defendant. 1 think Ihcre can be 
no doubt that conflicting and contradic- 
tory orders were given to the office staff 
by the Plaintiff and second Defendant. 
As one of the witnesses said : “ There was 
more than an earthquake." Mr. Gre- 
gory's account gives some indication of 
how they felt to each otiner on the 14th. 
Both said the, poeition was such that they 
conid not wMlP'^th each other, because 
neither could trust the other, and Macken- 


zie had ordered the clerks not to obey tlie 
orders of llajabally, and Eajabally had 
dis.solve(l the firm and would not work 
wdth him any more. Plaintiff’s conduct m 
cancelling the power-of-attomey and 
breaking the padlock shows Iris attitude. 
He admits that in order to resume friend- 
ship with second Defendant the latter 
would have to fall in with his views, other- 
wise the riqiture must continue. He 
would Jiave given him a fresh power-ot- 
attorney had he ‘‘ come to reason;’’ his 
intention was to prevent him acting for 
the Cbmpany or the firm except in the 
way of canvassing and bringing in busi- 
ness. lie admits that his visit on the 
13th was because he did not trust the 2nd 
Defendant to get his hands on the con- 
tents of the safe, and he says he consider- 
ed the second Defendant " capable of any 
dishonesty then.’’ Ife admits he had 
lost faith in him, and even now if any 
question of reinstatement were raised, he 
admits it would only be on the footing 
that Eitjabally should have no power at all. 
It is not surprising that in such circum- 
stances, the directors should bo anxious 
about the interest of the Company, with 
the partners pulling different ways, and 
that they should take steps to remedy it 
according to their own ideas. The part- 
nership iiad not, in law, been dissolved, 
but it seems that the ])revailing opinion 
uas that as a result of what had iiappened 
the partnership had actually come to ah 
end. At least Mr. Gregory thought so, 
though iierhaps the Plaintiff and the 
second Defendant were at first uncertain 
as to the {msitiou. Had (hat been the 
case, the directors were undoubtedly 
within their rights in making immediate 
arrangements for the protection of the in- 
terests of the Company, and, in appoint- 
ing the second Defendant temporarily as 
manager pending further steps for a fot- 
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mal appointment [liohson v. Drummond 
(6)]. I am not called upon to consider 
the case where the partners have fallen 
out among themselvee, and the breach has 
been subsequently patched up. No such 
situation ever arose here. Nothing that 
the Plaintiff ever did after the 12th August 
appears to have been directed towards 
conciliating his partner or smoothing tJie 
difficiilties that had arisen, except pos- 
sibly his warning liim in an aside at one 
meeting that he liad better he careful or 
he would find it would he his turn next. 
The position on the 14th was that the 
partners liad fallen out in such a way as 
to make it clear that mutual confidence 
had been destroyed, and it was no longer 
possible for them to exert their joint zeal 
in the best interests of the Company. 
Everything in fact pointed the other way, 
to tlie probability that they would be 
mutually obstructive in the carrying on of 
the Company’s affairs. Apart from any- 
thing else there was a conflict of interests 
between the Plaintiff and second Defend- 
ant, and between the Plaintiff and direc- 
tors, and the ensuing actions of the Plain- 
tiff were upon that footing. In my opi- 
nion the directors were justified, in the 
position of affairs as they then stood, in 
considering that the interests of the Com- 
pany were jeoi>ardised, and in taking the 
action they did. Nothing that happened 
afterwards threw any duty on them to 
reconsider the position, and the Plaintiff 
in some of the letters which he afterwards 
wrote to them used expressions which 
were the reverse of conciliatory. 

Apart from the points already discussed 
the Defendant Company has contended 
that it was justified in terminating the 
Plaintiff's employment on ground of one or 
more otf the specific acts of misconduct 
which arc particulariMd in paras. 14 and 
l8.4Ad.S0S(lC81)i 


Assurance Co., Ltd, 

15 of the written statement, and in the 
letters from Defendants’ attorneys, dated 
the 10th and 15th January 1924. There 
is no fixed rule of law defining the degree of 
misconduct which will justify dismissal 
[Glouston cfe Co.., Ld. v. Gorry (6)1. 
Therefore one must have regard to the 
agreement forming the basis of the con- 
tract of employment and consider the sur- 
rounding circumstances, and if the mis- 
conduct is inconsisteril. witli the express 
or implied conditions <»f service, or ijicom- 
patiblo with the due and faithful discharge 
of Ihe servant's duly to his master [Pcaroe 
V. Foster (7)] , tlie dismissal will be justi- 
fied. 

One of the most serious charges against 
the Plaintiff is hie removal of documents 
and papers. He had eome letters and 
letter files in his houses in the ordinary 
course of business before the 13th August. 
There is no harm in that. On Sun- 
day lie removed a n umber of securities 
and papers from tlie safe, and he also 
removed tJie two cheque books and the 
letters of appointment of Messrs. Warden 
and Watson . two former assistants. Some 
of these, with tlie cash, he made over to 
Ihe bank or returned to the directors at 
the subsequent meetings, and so far be 
was reasonably seeking to protect him- 
self against ]X)ssible machinations of his 
partner, or protecting the Company's in- 
terests, I should not impute misconduct 
to liim. But he does admit in cross-exa- 
mination that lie kept some letters of 
Lloyd’s imder-writens, belonging to the 
Company, for the purpose of his case; 
and, further on, that there are quite a 
number of the Company's papers which 
were taken away by him (vide Ex. 9) ajad 
when asked in evidence why did not re« 
turn them, though letters were written in 

(6) [ince] A. 0. f «« (tgod), 

(7) 17 q< Bt Di m (1860)1 
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that behalf in the following September, 
October and November, he replied it waa 
because he tlMiiight them neccBRnry for his 
own protioction , iiiul the. protection of his 
lirin’H interests. He says tliat he re- 
moved everything that he thought might 
be of use' to him. 

Next it is said that it was misconduct 
for the I’laintilf to re-appoint Maclean to 
the serA’ice of the Company. In pur- 
suance <if the. wheme f«a' retremdiment, 
Maclean’s employment liad been ter- 
minated t»n the. ‘iSth July. 1 lie Plaintiff 
took him to the oflice on l lth Augnet, imt, 
as he says definitely re-appointing liim, 
but in case he could be of help and witli 
the prosjiect of getting the directors later 
on to consent to re-appoint him. It was 
to him in comfiany with Warden that the 
IMiiintiff committed the task of checking 
the contents of the caKli-hook. The. 
minntes of tlie directors’ meeting on the 
Idtli ('ontain the record of a statement 
made hy the Plaintiff that he liad re-ap- 
poiiiled Maclean to assist him in the 
working of the t’omjiany. That note the 
Plaintiff suggests is wrong. 1 am not pre- 
pared to hold that in the position of affairs 
that existed between the^ Plaintiff and 
second Defendant the calfing in of Mac- 
lean on that occasion should he charac- 
terised as misconduct. I do not think it 
was a case of a delilierate attempt on the 
part of the Plaintiff to resume the ser- 
vices of a dismissed servant of the Com- 
pany in defiance of his employers. 

Next there i,s the question of the travell- 
ing expenses charged up against the Com- 
pany for his expenses in Eurofie between 
Heptember 1921 and March 1922. '.Phere 
was no formal s&nction taken from the 
dir^tors for tliis leave, bne of the ptir- 
posM of hisjifM |y f.hQine was to nse bis en- 
deavobri to ^ile a claim, in oonnaetisn 


Arshrancc Go., Ltd. 

with a steamer on behalf of Bai Babadu^ 
Snkhlal Karnani upon terms of Bs, 7,S00 
paid down and 10 per cent, of any amonnt 
recovered. The negotiations were in fact 
a failure. So far as tlie Company’s busi- 
ness was concerned the Idaintiff liad tlie 
idea of making arrangements in the matter 
of re-insurance facilities with Lloyd’s 
uiider-wrilers. Before leavina for Europe 
the Plaintiff drew Its. 10,(K)0 and 
.siiliseipiently other amourit-.s making about 
Its. Iti.lNH) in all. The amount was debit- 
ed iigiiinsl. the Coinjiaiiy in the draft au- 
couiils, and c.xception was taken to it by 
I he auditors, as no sanction liad been taken 
from tlie directum. Ultimately the audit- 
ors allowed it to be included in the accounts 
as a separate item, so that the directors 
and share-lioldero could deal with it as 
they liked. It was, however, reduced to 
Ks. lt),l)0(), and Hiibse(|uently allowed hy 
the directors for Its. .'i.OIM) only. However 
much the Plaintiff’s conduct may be open 
to comment, and 1 consider it is open to 
cuiiiinenl, the matter was finally settled 
by allowing liiin the Its. 5,tXJ0, and I do 
liot think it can be brought up again now 
ds misconduct justifying the directors' ac- 
tion iu August. At the some time it is a 
circumstance whicli might reasonably in- 
fluence their attitude at that time, taken 
in conjunction with the other circum- 
stances. Similarly I look in the same 
light upon an item of freight and duty bn 
a motor car of the Plainti^’s wife debited 
against the Company (Ex. 33) amount- 
ing to some Bs. 3,0()D. The auditor^ re- 
fused to pass this, and the amount was re- 
^laid hy the Plaintiff. When this fact was 
brought to the notice of the directors in 
August it was not calculated to inspire 
them with confidence in the Plaintiff. 
Ex. 12 j a letter of 13th June, does not im- 
press me very favbttrubl^-eveii if ft 
sente a method by: .thnauDoant migllt 
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become masonably chiu^eable to the Com* 
pany. 

Then there is the complaint about the 
transfer of certain securities belonging to 
the Company. ,When the Plaintiff went 
to England in 1921 he intended to make 
certain {orangements, in connection with 
the Company’s business, with Lloyd’s 
under*writers. He instructed Warden to 
transfer a bach of securities from the Im- 
perial Bank of India in Calcutta to the 
branch in London. This was done and 
they were transferred “ through a mis- 
take of the hank," as the Plaintiff puts it, 
into his personal account. N’o sanction of 
the directors was taken to the transfer at 
all. I by no means accept the statement 
that the mistake was the bank’s ; if it was, 
it was at any rate accepted without de- 
mur by the Plaintiff, and the interest on the 
securities was actually jwud into bis ac- 
count. The bank later on wrote evplain- 
inff that only the Plaintiff i-ould overdraw 
against them and not the Company, and 
it required the personal request of the 
Plaintiff for the bank to retransfer them 
into the Company’s name. Ultimately 
the matter was cleared up and the trans- 
fer made. I do not think any dishonest 
purpose is imputable to the Plaintiff with 
reference to his dealing with these secur- 
ities, but again I think his conduct was un- 
doubtedly Cpen to comment, and would be 
a matter for the directma to consider along 
with the other matters placed before them. 

Another item of alleged misconduct is 
as follows. Mr. Chari was a director of 
the Defendant Company and also a member 
of Chari A Co., Managing Agents of the 
Agra Mills. 'An insurance proposal was 
made by Mr. Chari on behalf of the Mills 
as he wanted to place the business with or 
through the Company. In point of fact 
the inauranoc iMa plaoad not by tha 
pUf/i ^9,1^ 9& UmwU, mA ht 
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dmw the commission, a considerable 
amount, on what he effected. Accordu\g 
to the Plaintiff this situation arose because 
tbe insurance would have to be placed with 
tariff Companies (otherwise there might 
be difficulties with the banks who would 
not accept non-tariff policies as security 
against advances), and as tariff Com- 
panies will have no dealing with non- 
tariff Companies in such matters, the only 
way out of it was to place it personally, to 
which Ilf say.s Mr. Chari agreed. The re- 
sult was that Mr. Chari’s intention of bene- 
fiting the Cotnpany failed. It is said that 
this t'oinmission, whatever it amounted 
to, should liave been made over to the 
Company by the Plaintiff, and this was 
one of the items brought up against the 
I'laintiff at the directors’ meeting in 
August. 1 am not prepared to hold that 
this incident amounted to misconduct 
jiistitying dismissal, because, among other 
things, Mr. Chari has not been called to 
contradict the Plaintiff’s statement. 

These are the main matters which have 
been argued before me as constituting mis- 
conduct. There are others of lesser im- 
portance with which I need not specifically 
deal. Upon the whole I am of opinion 
that in the circumstances the individual 
instances that have been alleged would not 
be sufficient to constitute misconduct in 
itself justifying dismissal. But they dis- 
close a course of conduct which might 
well give pause to a director of the Com- 
pany and they are important to be borne in 
mind in so far as they were in the know- 
ledge of the directors (like the question of 
travelling allowance) or were brought to 
their knowledge in August, because, apart 
from the ({uestion of the relations existing 
between the partners at that time, they do 
also bear materially upon the question 
how far the dlreotore were justideA in the 
tetien wbieh they leek 
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The suit is dismissed with costs on 
Seale No. 2. 

In the partnership suit, there must be 
a decree. The partnership was not in law 
dissolved by the notice of dissolu- 
tion and the events of the 13th Audust and 
following days. Sec. 254 of the Indian 
Contract Act lays down when a partner- 
ship may be dissolved by the Court at the 
suit of a partner, and that section in its 
els. (6) and (6) is in my opinion wide 
enough to cover a case such as the present 
where there has been a complete destruc- 
tion of mutual confidence, and it is im- 
practicable to continue the partnership 
business with advantage to the partners, 
or they could no longer perform their 
duties as laid down in sec. 257 of the In- 
dian Contract Act. In Harrison v. Tenn- 
ant (8) that principle was acted upon, and 
the partnership was dissolved; and Lord 
Cmms, L. C., in Attoood v. Maude (91, 
said : “ It is evident, however, that in 
every partnership .... such a state of 
feeling may arise and exist between the 
partners as to render it impossible that the 
partnership can continue with advantag.) 
to either. That state of things may be 
occasioned by the fault of either or both of 
the partners ; but whep it is admitted that 
this state of feeling does exist, it becomes 
immaterial by whom the bill is first 
filed.” 

There will be the usual decree for dis- 
solution and accounts and the usual order 
for costs in a partnership action. 

Messrs. Pugh, Langford James .ind 
Westmacott for the FlaintifF. 

Messrs. B. C. Mitter, A. N. Chaudhuri, 
B. K. Ghose. T. A. Bradley end J. C. 
Hazta for the Defendant Company. 


C j| y»sV.4M(lg6W. 


/R.«OlbAnh0M (IMt). 


The Judgment of the Court was as 
follows : — 

Sanderson, G. J. — ^This is an appeal by 
the Flaintift Mr. Gus Alexander Maclren- 
zie against the decision of my learned 
brother Mr. Justice Pearson which was 
delivered on the 17th of April 1924. 

The Plaintiff sued to recover a large 
sum of money as damages (from the Hima- 
laya Assurance ('lo., Ltd., for the alleged 
breach of an agreement by which the 
Plaintiff and the second Defendant, Bajob- 
ally, were appointed managing agents of 
the Company. 

The second Defendant was joined as a 
party to the suit, because it was alleged 
that the Plaintiff had requested Bajabally 
to join as a Plaintiff in the suit but Bajab- 
ally had declined so to do. Therefore the 
Plaintiff had joined him as a Defendant. 

The .Plaintiff and Bajabally were in 
partnership. There were two agreements 
which dealt with the matter of partner- 
ship. The first was dated the ^th of 
September 1919 and the second one was 
dated the 29th of May 1920. In the in- 
terval, the Company had been registered 
on the 27th of October 1919 and the agree- 
ment, dated the 30th December 1919, be- 
tween the Defendant Company and the 
firm of Mackenzie and Bajabally, had been 
entered into. By the agreement the firm 
of Mackenzie and Bajabally were appoint- 
ed managing agents of the Company for a 
period of at least 35 years. The agree- 
ment contains provisions about remunera- 
tion which are not material for the pur- 
pose of this appeal : cl. 5 provides that 
“the managing agents shall, subject to 
the supervision and control of the direc- 
tors, manage, conduct and carry on the 
business of the Company both at the 
head office and at all branches and 
agencies wheresoever situated ” and then 
it provides that they " shall hava and pba* 
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seas all powers, authorities and discretions 
necessary for or incidental thereto, and, 
without in any way limiting or restricting 
the general powers hereby conferred upon 
them, the managing agents shall in parti- 
cular possess and enjoy the following 
powers.” 

Mr. Mackenzie and Mr. Hajabally were 
also appointed directors of the Company. 

The suit, as I have already said, was 
brought on the ground of an alleged 
wrongful breach of the managing agency 
agreement. 

In the plaint there was an allegation in 
para. 7 that ” at some time during the 
first half of the year 1922 the directors 
(other than the Plaintiff) decided to oust 
the Plaintiff from the said managing 
agency and to appoint the Defendant 
Hajabally sole managing agent and also 
decided to dismiss all the European staff 
from the service of the Company and in 
furtherance of such designs in concert and 
collusion with each other they carried out 
the following plan of action : On the 12th 
of August 1922 the Defendant Bajabally 
wrote and addressed a letter to the Plain- 
tiff suggesting that the latter should retire 
from the said partnership but the Plaintiff 
declined to do so.” 

It is material to notice that in the letter 
of the 12th of August, amongst other 
things, Bajabally cancelled the power-of- 
attorney which he had given to the Plain- 
tiff whereby the Plaintiff was conducting 
the affairs of the Assurance Company and 
those of the firm of Mackenzie and Bajab- 
ally. 

The fdaint further alleged that “ on the 
14th August 1922 the Defendant Bajab- 
ally caused his attorney E. B. Ghose to 
address a letter to the Plaintiff purport- 
ing to give the latter notice that the part- 
hersbip would be dissolved as from that 
date and informing the Plaintiff that in 
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default of his consenting £o that course 
within 24 hours the said Bajabally would 
file a suit for dissolution of the firm.” It 
then alleged that the directors had passed 
a resolution on the same day whereby 
Bajabally was appointed the 'managing 
agent of the Company. 

The learned Judge came to the conclu- 
eion that the Plaintiff had not proved that 
Bajabally was acting in concert and collu- 
sion with the directors as alleged in the 
plaint : and, he also came to the conclu- 
sion, shortly stated, that such a situation 
had arisen on the morning of the 14th of 
August 1922 between Bajabally on the one 
hand and Mackenzie on the other that the 
directors were justified in putting an end 
to the agency agreement. 

The ])ositiou seems to me to be as fol- 
lows : The agreement between the Com- 
pany on the one hand and the Plaintiff 
and Bajabally on the other was admitted. 
There was no doubt that that agreement 
was put an end to by the directors of the 
Company. 

The onus, therefore, was on the Com- 
pany to justify the action which the 
directors took in terminating the agree- 
ment. The agreement was alleged to have 
been terminated because of the deadlock 
which had been created by the action of 
the members of the partnership. It would 
theix be for the Plaintiff to prove, if he 
could, that the situation which undoubted- 
ly existed on the morning of the 14th of 
August 19‘22 had been brought about or 
engineered by the directors or that they 
had been parties to the scheme which it is 
alleged Bajabally had conceived, and 
which, in fact, he carried out. 

I am of opinion that the learned Judge's 
decision, that the Plaintiff had not proved 
that Bajabally was acting in concert with 
the directors of the Company in bringing 
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about the eituation which existed on the 
14th of August 1922, was correct. 

The learned Counsel for the Plaintiff- 
Appellant in his argument (which,, if 1 
may say qo> was a very able argument) 
placed great reliance on the letter of the 
12th of August J922 which was written by 
Bajabally to the Plaintiff. He urged that 
only one inference could be drawn from 
the.terms of that letter, and that was that 
Mr. Bajabally had made up his mind to 
bring the partneiehip to an end in one wav 
or another, and that for the purpose of 
doing so he had beforehand consulted tiie 
directors and had obtained their consent 
to that course. 

The learned Counsel made some severe 
criticisms u))on the evidence of Bajaball,v : 
and, argued with much insistence that the 
explanation which Mr. llajabally had 
given for the writing of that letter wa.s 
one which should not be accepted. 

It is not necessary for me to give any 
decision upon that point, becausf, even iC 
we reject the reason which Eajaball,y gave 
for the writing of the letter of the I2th of 
August 1922, and even if it be assumed 
that Mr. Langford James’ argument was 
correct that Bajabally’jp evidence ought 
not to be relied upon, that is not sufficient 
for the Plaintiff. The Plaintiff had to go 
much further than that : it was necessary 
to show that the only inference that could 
be drawn from the facts of this case was 
that the directors were a party to the 
course which llajabally took on the 12th 
and the 14th of August. 

I ggree with the learned Judge that that 
has not been proved. 

Even if Mr. Baud’s evidence be accept- 
ed to its full extent it meroly amounts to 
this, that in July 192'2 llajabally in Mr. 
PaudVs told Mackenzie that some 

%f'the ditwtora were very antagonistic to- 
wards Mackenzie and that he had been 
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asked by one or two of the direcitors (with- 
out naming them) if it was possible for 
Bajabally to lay any chuge against 
Mackenzie whereby the directors m%ht 
be in a position to get rid of him, and that 
(then turning towards Mackenzie) Bajab- 
ally said : “ If at any time I appear to side 
with the directors, that is not so : it was 
only to find out what their plans may be 
towards you.” 

As I understand, it was common ground 
that at that time Bajabally was good 
terms with Mackenzie. 

It is not iwssible for the Court to bold, 
by reason of the above-mentioned conver- 
sation between Bajabally and the Plain- 
tiff in July 1922, that the Board of Direc- 
tors were acting in concert with Bajabally 
in the action which he took on the 12th 
and the 14th of August. 

Therefore, as I have said already, I 
agree with the learned Judge’s finding 
that the I’laintiff hud not proved that the 
Comx)an.y was responsible for the action 
which was taken by Bajabally on the 12th 
and the J4th of August. 

There remains the question whether the 
Company was justified in patting an end 
to the agency agreement. 

Having read the evidence 1 have come 
to the conclusion that the learned Judge 
summed up the situation accurately in his 
judgment. He said as follows : ” There 
had been Bajabally ’s letter of the 12th 
August, the cancellation of the power-of- 
attorney, notice of dissolution of part- 
nership , the Plaintiff’s action in conse- 
quence, the visit to the office on the ISth, 
tearing off the second Defendant’s pad- 
lock to obtain admission, wd removal of 
certain things to protect his own interest ; 
another visit on the 14th with Mr. War- 
den, the cancellation by - the Plaintiff of 
his power-of-attomey to the second De- 
fendant. I think there can be no doubt 
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that conflicting s^d contradictory orders 
were given to the office staff by the Plain- 
tiff and second Defendant. As one of tiie 
witnesses said, ‘ Tliere wae more than an 
earthquake’ Mr. Gregory's account gives 
some indication of how they felt to each 
other on the 14th. Both said the position 
was auch that they could not work with 
each other, because neither could trust the 
other, and Mackenzie had ordered the 
clerks not to obey the orders of llajabally. 
and Bajabally had dissolved the firm and 
would not work witli him any more. 
Plaintiff’s conduct in cancelling the power- 
of-attorney and breaking the padlock 
ehowH his attitude.” 

In discussing this ^yart of the case, 1 
desire to make it clear that 1 am not de- 
ciding which of the two parties was res- 
ponsible for bringing about the deadlock. 
It may be that everything which the 
learned Counsel for the Plaintiff urged as 
regards Mr. Kajabally was correct : on 
the other hand, we have not heard what 
the learned Counsel for the Company, Mr. 
Chaudhiiri, had to say on that )X)int. As- 
suming however for the sake of argument, 
that Bajabally was in the first instance in 
the wrong, it seems to me that the 
Plaintifi', by the action which he took, 
played into the hands of Mr. Bajabally : 
and, the result was that such a situation 
was created that it was necessary tor the 
directors of the Company to take action 
immediately. It is clear to ray mind that 
the business of the Company could not be 
carried on, having regard to the action 
which bad been taken by Mr. Bajabally 
and by Mr. Mackenzie. The office had 
been closed on the 14th August and the 
Company had to take steps at once with a 
view to carrying on the business. In my 
jndgipent, they were justified in potting 
^ end to the partnership business : and, 
they carried that out by the resolution 
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which they passed. That resolution was 
as follows ; — 

” Besolved that having regard lo the 
position now and in the face of the disso- 
lution of the firm of Messrs. .Mackenzie 
and Bajabally and the difference exietiiig 
between them, Mr. N. Bajabally be 
asked to carry on the business as the 
managing agent ” 

It is true that Mr. Mackenzie had stated 
that the firm was not dissolved. On the 
other hand, Mr. Bajabally had given 
notice oif the dissolution and he was assert- 
ing that it was dissolved, although he de- 
clared Ihat his solicitors had advised him 
that it would be necessary to take legal 
proceedings to make it effective. There 
is no doubt about the position which exist- 
ed in the office on that day ; and, there is 
no doubt about tlie difference which was 
existing between tliese two |)artieB : each 
of them declared that it was impossible for 
him to work with the other. Jt seems to 
me that it becanie absolutely necessary for 
the directors to appoint some body to 
carry oii the business of the Company. 
The facts tliat they appointed Mr. Bajab- 
ally to carry on as managing agent until 
the share-bolders could be communicated 
with and a meeting held either to confirm 
him or to appoint anotlier managing 
agent, cannot be said to be unreasonable. 
This was a Company, which had been pro- 
moted to a large extent by the efforts of 
Mr. Bajabally, uud, having regard lo 'the 
state of affairs which had arisen, it was 
necessary to appoint somebody as manag- 
ing agent and 1 cannot say that it was un- 
reasonable for them to appoint Mr. Bajab- 
ally. 

For these reasons, 1 agree with the deci- 
sion at which the learned Judge arrived 
that the Defendant Company were justi- 
fied in putting an end to the managing 
agency agreement, and, consequently the 
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Plaintiff is not entitled to recover damaiiee 
from the Company. 

In the pleadingK 8{)eciiic charges of mis- 
coiuhict and insubordination were made 
by the Defendant Company against the 
Plaintiff: 'and, the Defendants added 
allegations of misoondnet and dishonesty, 
by a letter which was dated the 10th of 
January 1924, from the Defendant’s 
attorney to the Plaintiff's attorneys. 

The learned Judge came to the coucln- 
sion that the Defendant Company’s ca'^e 
us regards the allegations of insubordina- 
tion, misconduct and dishonesty failed, 
and that none of tlie allegations which 
the Defendant Company put forward was 
sufficient to justify the action which tlic 
Company took on the 14th of August. 

It is not necessary for me to deal with 
any of these [wints, excejii as regards the 
costs. It seems to me that the learned 
Judge, with groat respect to him, ought to 
have made some ])ro vision in the decree 
with regard to the costs of the issues relat- 
ing to the particular charges levelled 
against the Plaintiff which had failed. It 
must be obvious that the length of the trial 
was considerably increased by those 
charges being made and by the investiga- 
tion which was necessary in respect of 
them. 

In fairness to the Plaintiff it seems to 
me that it should be made clear that he 
was absolved with regard to the charges 
of misconduct, insubordiiiatiou and dis- 
honesty, except that it may be said that 
he may have been indiscreet in assuming 
in some respects more authority than he 
was 'justified without consulting the direc- 
tors, and in resjiect of those charges he 
should get costs from the Defendant Com- 
pany. 

(After discussion.) 

As tile costs cH the issues on 

tvjUch the Plaintiff succeeded, it has been 
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left to this Court by the learned Counsel 
appearing for both parties to decide the 
amount. 

We have already expressed our opinion 
that the Plaintiff ought to have some 
costs in respect of those issues. That 
would mean the reduction to some extent 
of the Defendants’ bill of costs and the 
awarding of some costs to the Plaintiff. 
After taking all matters into consideration 
and what the learned Counsel have said, 
we have arrived at the conclusion that the 
Defendants’ taxed bill of ousts in the trial 
Court shall be reduced to five thousand 
rupees. 

The appeal in all other respects is dis- 
missed ; and the I’laintiff-Appellant must 
pay the costs of the Defendant Company 
in the Appeal Court. 

lf.\NKiN, J.— 1 agree. 

Messrs. On, D,ignam it Co., Solicitors 
for the Plaintiff. 

Mr. K. B. Chose, yolicitor for the De- 
fendant Company. 

S. C. M. 


[CBIMINAL BBVISIONAL JffBlSDICTION.] 
Jury Rbf. No. 4b of 1925. 
Ohotznxb, J. \ 

Mukebji, j. 

1926, I The Kinq-Emfbbob 

Heard, 28 and v. 

29, January. Qabib Habi, Accused. 
Judgment, 

29, January. 

Oritninal Procedure Code (Act V of 1898), eec. 
104 —Cot^euion, record of— Investigation under 
Chap. XIV at the reguest of the polioe within whose 
jwriedietwn offence is committed— See. 807, Or. P. 0, 

The Sessions Judge of Burdtoan dis- 
agreeing with the unanimous verdict of 
the jurofs found the accused guilty of the 
offence of causing gHevous hurt on grave 
and sudden provocation under see. .88li„ 1 .- 
P. Code and submitted the case to tiis High 
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Court under sec. 307, Cr. P. Code. The to form an opinion as to whether the con- 


main item df evidence, relied on by the 
learned Sessions Judge, was the cortfes- 
dion made by the accused before a Presi- 
dency Magistrate at his residence in Cal- 
cutta in the course of an investigation 
made by the Calcutta police at the request 
of the Burdwan police. This confession 
was not taken down in the form prescrib- 
ed for the Magistrate’s guidance in record- 
ing confessions. The only warning given 
to the accused by the Magistrate was that 
he asked him whether he was willing to 
make a voluntary confession and that such 
confession might be used against him 
without informing him that he was a 
Magistrate, nor did he put to the accused 
questions to enable him to find out whe- 
ther the confession was a voluntary one or 
not. The confession was taken doion in 
a narrative form : 

Held — Although the investigation under 
Chap. XIV of the Criminal Procedure 
Code was being held by the Burdwan 
police, the accused’s arrest in Calcutta and 
his production before the Magistrate in 
Calcutta must be considered as something 
done in the course ctf ami not apart from 
that investigation which was being held 
in Burdwan and the officer of the Calcutta 
police merely lent his services to the Burd- 
wan police who were holding the investi- 
gation. The Magistrate was therefore 
bound to record the confession strictly in 
compliance with the provisions laid down 
in sec. 164, Cr. P. Code, and the Rules and 
Circular Orders issued by High Court. 
Though he might have given the warning 
required by the first part of cl. (3) of sec. 
164 he had done nothing, which he was 
bound to do under the laUer part of that 
chute. 

Nor was there such enquiry in the case 
as was necessary for the Magistrate to 
make, in order to finable the High Court 


fession was a voluntary one or not apart 
from the provisions of sec. 164, Cr. P. 
Code. 

This was n Beference under sec. 307, 
Cr. P. C., by the Second AdditionaJ 
Sessions Judge of }3urdwau (Mr. Jatindra 
Chandra Lahiri), dated the 16th Septem- 
ber 192.'), as he disagreed with the Terdict 
of the jury who have found the accused 
not guilty of the charge framed against 
him under sec. 304, 1. P, C. 

The accused was tried by the Second 
Additional Sessions Judge of Burdwan of 
the offence of culpable homicide not 
amounting to murder, under sec. 304, I. 
P . Code. The learned Sessions Judge 
disagreed with the unanimous verdict of 
the jury and being of opinion that the 
accused should be convicted of the offence 
of causing grievous hurt on grave and 
sudden provocation under sec. 336, I. P. 
Code, submitted the case to the High Clourt 
under the iffovisions Of sec. 307, Criminal 
Procedure Code. 

The Calcutta |K)lice, in the course of 
investigation, under Chap, XIV of the 
Code of Ciiminal Procedure, made at the 
request of the Burdwan police where the 
offence was committed, arrested the accus- 
ed in Calcutta i)i the afternoon of the Kith 
April ]925 and shortly afterwards took 
him to the residence of an Honorary Pre- 
sidency Magistrate when the accused, 
though smelling of liquor was not in a 
drunken state. The Honorary Magis- 
trate recorded the accused’s confession not 
in the form prescribed for recording con- 
fessions but he put down the wfiole con- 
fession in English in a narrative form 
without recording the questions put to the 
accused by him as also the answers which 
the accused gave to his questions, though 
the Honorary Magistrate was a BongaiAa 
gentleman and the accused spoke In Ben* 
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galee; nor did the Magistrate remember 
what were the exact words used by the ac- 
cused. The only warning which, the 
Magistrate gave to the accused was that 
he asked the accused whether he was 
willing to make a voluntary confession and 
that if he mg^de a confession that might 
be used against him. He did not inform 
the accused that he was a Magistrate. 
He did not put to the accused questions to 
find out whether the confession which 
the accused was about to make was a 
\u' "itary one or not. 

Liiltu Panchavan Choudhury for the 
Accused. 

Mr. Khundkar, Deputy Legal Itemem- 
brmccr, for the Crown. 

The JunoMKNT of the Court was as 
follows : — 

This is a Reference by the Second Addi- 
tional Sessions Judge of Burdwan under 
the provisions of sec. .‘J07, Cr. P. 0. The 
accused Garib Hari was tried for an offence 
under s^c. 304, I. P. C., for having 
caused the death of one Kiranbala Harini 
who is said to have been his mistress and 
to have been in his keeping for a number 
of years. The prosecution case is that on 
the day of the alleged occurrence there was 
a quarrel of some sort ^tween the accus- 
ed and the deceased and that on account 
of the provocation which the accused re- 
ceived in the course of the quarrel he 
struck her with a knife, the result of which 
was that she died. The jury brought in 
a unanimous verdict of not guilty and the 
learned. Judge being of opinion that that 
verdict should not be accepted but that the 
accused diould be convicted under sec. 
'335, 1. P. C., has ihade this Reference to 
us. 

The learned. Judge in bis letter of Refer- 
ence has very cle«ly knd: carefully Mt out 
of evidenM upon wtaiioh 


the prosecution relied for the purpose of 
snowing that the accused was guilty of the' 
offence. The first item of evidence relates 
to the confession which the accused is raid 
to have made on the day -shortly after hk 
arrest. The accused was arrested about 
4 or 4-30 in the afternoon of the 16th 
April 1025. He was thereafter taken to 
the Jorasanko Thana and the Police Officer 
in charge of that thana took him to the 
residence of an Honorary Presidency 
^fagistrate, Mr. B. N. Mitter, and at his 
house the confession was recortled. The 
evidence of the .Police Officer is to the 
effect that at the time when he was so 
taken the accused was smelling of liquor 
but that he was not in a drunken state. 
'Phe confession was not recorded in tlie 
form tirestiribed for recording confessions 
and it docs not contain the questions 
which were put by the Magistrate to the 
accused : nor the answers which the accus- 
ed gave to thoee questions but the whole 
confession was put down in a narrative 
form. The warnings, such as they arc 
.said to have been administered to the 
accused, also do not appear on the record 
of the confession. The Honorary Magis 
Irate is a Bengali gentleman, and the 
acc.used spoke in Bengali and yet the con- 
fession was recorded in English. No ex- 
planation also appears to have been given 
•as to why instead of waiting till the next 
day and producing the accused before a 
Magistrate who was sitting in Court, the 
accused was produced before the Honorary 
Magistrate that very night at his resi- 
dence and the confession was recorded 
there. Tender these circumstances it is 
necesssury to scrutinise the evidence- of 
the .Magistrate With some degree of caps 
in order to find out what he exactly did or 
whether he did really comply With those 
formalities which have, been from tim ip 
timt laid down fw ^ ^ 



VoL. XXX.] 


!EBE OXLClMK WBiSEtiX NOTBB, 


457 


The Kimq-Empebob v. Gabib Habi. 

Magistrates in the matter of recording con- 
fessions. The Magistrate in the course of 
'bis evidence stated that hd remembered 
only the gist of the confession', and that 
the accused did not sav for what time he 
had been in police custody. The Magis- 
trate also stated that Le does not remem- 
ber what the exact words were that were 
used by the accused; nor does he profess 
to remember the exact questions that 
were put to the accused or the order in 
which they were put. The only warning 
that he gave to the accused appears to have 
been this that he asked him whether the 
accused was willing to make a voluntary 
confession and that if he made a confes- 
sion that might be used against him. 
lie docs not appear to have even informed 
tlie accused that he was a Magistrate and 
he certainly did not put to the accused 
questions in order to hud out whether the 
confession which the accuecd was about 
to make was a voluntary one or not. 
Under these circumstances it is difficult 
for us to hold that there was such en- 
quiry as was necessary for the Magistrate 
to make in order to enable us to form an 
opinion as to whether the confession was 
voluntary or not. This is the view that I 
take of the confession apart from the pro- 
visions of sec. 164, Cr. P. C. But in my 
opinion the learned Magistrate has failed 
in the present case to record the confes- 
sion strictly in accordance with the provi- 
sions of that section. The accused was 
arrested in Calcutta in pursuance of a 
request made by the police at Burdwan 
who evidently were holding the investiga- 
tion with regard to this matter under the 
provisions of Chap. XIV of the Code of 
Criminal Procedure. The arrest of the 
accused by the officer of the Calcutta Police 
and his production by that officer before' 
the Magistrate must be taken to havfe been' 
an act done -in the prbeess of the ihves^-i 


gation that was being held ; and if that is 
'to, the Magistrate was bound to comply 
with the provisions cf sec. 164, Cr. P. C., 
in the matter of the recording of the con- 
fession. Though he may have given the 
warnings required by the firat part of cl. ( 3 ) 
of seci 164, Cr. P. C., he has done nothing 
which he is bound to do under the latter 
part of that clause which provides that 
“ no Magistrate shall record any such con- 
fession, unless upon questioning the per- 
son making it he has reason to believe 
that it was made voluntarily." It has 
been urged by the learned Deputy Legal 
Bemembrancer that although there was 
an investigation which was being held by 
the Burdwan Police the arrest of the ac- 
cused and his production before the Magis- 
trate in Calcutta must be considered as 
something done not in the course of that 
investigation but apart and quite de- 
tached from the investigation that was 
being so held. 1 am unable to accept this 
cmitention as I think the proper view of 
the matter is that the olliccr of the Cal- 
cutta Police merely lent his services to the 
Burdwan Police who were holding the in- 
vestigation. But assuming for a moment 
that that was so and that the police officer 
had authority to act in this matter Apart 
from the investigation that was being 
held by the police at Burdwan there was 
no reason whatsoever why the Magistrate 
who has got to record the confession made 
by the accused should not comply with 
those -statutory rules which have been em- 
bodied in sec. 164, Cr. P. C., and why he 
should not proceed on the lines indicated 
in that section and in conformity with tho 
Buies and Circular Orders issued by this 
Court. 

On the whole, we are not satisfied that 
the record of the confession that is before 
os is one' upon which we can act, nor is 
thdireborct sbeh as would enable us to say 
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in disAs^rceniont with tho vdfdict of the 
jury that it was a oonfesskm made by the 
accused person voluntarily and that it 
iihuuld be acted upon. 

The nexLitem of evidence is the evi* 
douce of P. W. No. 2 Gobinda Hari, the 
eon of th& deceased. He is the only wit* 
ness who speaks to the occurrence itself. 
He is a boy aged 12 and he professes to 
have been present at the time of the occtii- 
rence. He states that he was in the 
kitchen at the time when there was an 
altercation between his mother, the de- 
ceased, and the accused on the verandah 
adjoining the kitchen and that in that 
altercation the accused inflicted the injury 
upon his mother. In cross-examination, 
however, ho stated that he did not see 
the actual stabbing and he did not notice 
how many times the accused struck his 
mother, and he stated also that it was 
quite dark at the time. The evidence of 
this witness is practically all the evidence 
that we have on the record ae to the ac- 
tual occurrence. Having regard to the 
statement made by this witness in his 
cross-examination to which I have refer- 
red I am not of opinion that the evidence 
is so very convincing that it should be 
right for us dealing with this case under 
the provisions of me. 307, Cr. P. C., to 
accept it as conclusive in view of the fact 
that the jury evidently were of opinion 
that it was rot sufQcient to fix the guilt 
upon the accused. 

The third item of evidence referred to 
by the learned Judge relates to the evi- 
dence of certain witnesses who spoke to 
the fact that shortly after the occurrence 
P. W. No. 2 Gobinda told them that he was 
an eye-witness to the occurrence and that 
the accused had inflicted the injury upon 
his mother. Having regard to what I 
liave said as to the value of the evidence 
of himself I do not think that 


the third item of evidence, even if it be 
accepted as true, carries the case very far. 

The last item of evidence is that of tlie 
P. W. Nos. 6 and 11 who say that on the 
day of the alleged occurrence and shortly 
before it took place the accused was seen 
in the village where the occurrence took 
place. This no doubt is a piece of circum- 
stantial evidence ; but if we are not pre- 
pared to rely on the confession of the ac- 
cused SJid if we are not satisfied with the 
evidence of Gobinda, it cannot be said 
that the mere fact that the accused was 
seen in the village where the occurrence 
took place shortly before the time of the 
occurrence is a fact upon which the con- 
viction of the accused can possibly be 
founded. 

There are certain other matters which 
present some difliculty to us, though per- 
haps if we were lo deal with the case in- 
dependently of the verdict of the jiirv we 
might not regard them very seriously. 
Though the injury was inflicted on the 
verandah of the kitchen the deceased was 
found lying with the knife beside her nt 
no less distance than 130 feet from that 
place. It may be that she ran after the 
assault and was chased by her assailant 
who dropped the knife when she fell, ex- 
it may be that she ran with the knife 
sticking on to lier and then she pulled out 
and threw the knife and herself fell. But 
these are mere theories, for there is no evi- 
dence on the point, and indeed we do not 
know whether it was possible for her to 
run this distance after the injury she h ad 
received. The learned Deputy Legal 
Bemembrancer has argued on the presence 
of blood in the verandah and the fact that 
there were blood spots on the cloth which 
the accused was wearing at the time of his 
arrest'. So far os the praeence of blood 
on the verandah is concerned tlxat only 
goes to show, if that evidence is accepted. 
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that the ocourreoee took place thete : shd 
ae. regards the presence of blood on the 
cloth which the accused was wearing at 
the time of his arrest the chemical eza* 
miner’s report is to the effect that although 
blood spots were found on the cloth, the 
origin oi the blood could not be deter- 
mined. 

The evidence on the record is not of a 
very convincing character and we are of 
opinion that in this case wc should not be 
justified in interfering with the unani- 
mous vcnlict of the jury. The Eefcrence 
is accordingly discharged, the verdict of 
the jury uijhcld and the accused Garib 
Hari is acquitted and directed to be set at 
liberty. 

II. D. C. 

PRIVY COUNCIL. 

[Appeal from Bomra.^.] 

Lord Atkineo.v. ' 

Loud Carson. Skvak Jkbancbod 

S'B .Tohn Edge BuOUIlal and ors., 

Mr. Amekr All. Appellants, 

li»25, V. 

Heard, r3 and The Dakobb Temple 

24, March. OomiiTTEB and ors , 
Judgment, Respondents. 

?0, March. 

Publie Temple— So/i«tHe of management, autho- 
rieing Temjle Cimmittee to change rule*, with eane- 
tion of DUtriet Court Power given to High Court 
upon application to change ruUe - Rule* lanctioned 
bg District Judge, appeal against, if lie* to High 
Court— Appeal erroneouslg entertained by High 
Court because appeal not olgected to— Original ap- 
plication to High Court refused— Appeal to Privy 
Council, if lay, and on what ground— Letfere Patent 
(Bom) ay), cle, 16 and SB—'* Judgment ” meaning 
of, in eivil cases, 

A sohetne for the management of a pub- 
lic Hindu tenvple, confirmed by Order in 
CouneU on 14th May 1912, provided inter 
alia for the appointment of a Temple 
Committee with powere to make rules for 


the guidance of their busineis and for the 
management of the temple and for other 
purposes specified in the scheme, which 
on being sanctioned by the District Court 
were to have the same farce as 4f they 
were part of the scheme. By another 
clause (cl, 20) of the scheme it * was pro- 
vided that the provisions of the scheme 
might be altered, modified or added to by 
an application to the High Court. A 
body of rules framed by the Temple Com- 
mittee was after certain alterations sanc- 
tioned by the District Court, An appeal 
preferred against the order of the Diulrint 
Court sanctioning the rules treating the 
same as an order under sec. 47 Of the 
Ctml Procedure Code and an application 
under cl. (20) to the Hiah Court for modi- 
fication of the rules came on before a 
Judge of the High Court, who, in spite of 
doubts as to whether the appeal lay 
against the order sanctioning the rules, 
entertained the appeal because no ob- 
jection was taken thereto, and having 
considered the rules in the appeal, di.'i- 
missed the applicabion under cl. <2U) of 
the scheme : 

Held — That the appeal did not tie and, 
as jurisdiction cannot be conferred by con- 
sent or acquiescence, should have been re- 
jected. But the High Court could alter, 
modify or add to the rules sanctioned by 
the District Judge’ upon the application 
under cl. (20) of the scheme. 

That there was no right of appeal to 
Hts Majesty in Council from the decision 
of ihe High Court except on the sole 
ground that the judgment of tlie High 
Court and the decree drawn up thereon 
were incompetent. 

The term judgment " in the Letters 
Patent of the High Couit means, in civil 
eases, a decree and not a judgment in tne 
ordinary sense. 
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This was an appeal (No, 06, pf. 1923). 
from a decree, dated the 11th April 1019, 
of tlie High Court at Bombay, varying an 
order, dated the . 5th December 1914, of 
the District Judge of Ahinedabad, 

The Appellants represented the here- 
ditary custodians of the temple of Shri 
Eanchliod Kaiji at Diikoro. The Kespon- 
dents Nos. 2 and H j-epresented the Gors, a 
community of devotees who for many 
years have been priestly guides to escort 
pilgrims to the shrine and to worship on 
their behalf. The Ist Despondent was 
the committee of management of the 
temple. 

In 1880 the ( tors brought a suit against 
the shevalis for an account, the appoint, 
raent of a receiver, and the framing of a 
scheme. The judgments in that litigation 
are reported in T. ]i. E. 12 Bom. 247 and 
h. E. £6 I. A. 199. 

As a result of the litigation a receiver 
was appointed, who was succeeded by the 
present 1st Eesjiondent, and a scheme 
ordered to be framed. The scheme was 
eventually approved by the Privy Council 
in 1912. (See 15 Bombay Law Eeporter, 
p. 13). 

The let Respondent purporting to act 
under that sclierae framed rules, amongst 
which they authorised fees to be paid on 
entrance to the nij mnndir. To this the 
Gors objected. 

These rules were modified by the Dis- 
trict Judge who decided amongst other 
things that fees should be levied on Gone 
unless they were accompanying pilgrims. 

On appeal from this decision the High 
Court on the 11th April 1919 held that the 
levying of fees for passes was illegal. 

Messrs.- L. DeGruyther, K. C. and 
Parikh for the Appellants. — ^Th'e appeal is 
inobmpeteait as the.High Court had no. 
jurisdiction. The orders of the District 
Judge therefore be restored. 


. Messrs. Dunne, K. C. and Wallaeh for 
Ist I^spopdeut supported the above orgu- 
ipent. They referred to Tata Co. v. Chief 
Itevenue .Authcirity (1) in support of their 
contontion that no order had been made 
by the High Court, the jurisdiction exer- 
cised, having been merely consultative. 

Sir Geo. Lowndes, K. C. and Mr. E. D. 
Raikes for the 2nd and 8rd Respondents 
(the Gors).-— The scheme is a step in the 
action and the Gors’ application was under 
sec. 20 of the scheme and w'us a proper 
one. All parties accepted the jurisdiction 
of tlie High Court and cannot now 
challenge it. Even if the High Court are 
wrong, there is no appeal from their order 
and- no power to set aside what they have 
done. 

Mr. L. DcGruijIher, K. C., replied. 

Their LoiiDsnirs’ Judgment was deli- 
vered bv 

Sir John EDriu. — This case hae come 
before their LordshTpe in the form of an 
appeal to His Klajesty in Council from s^n 
order of the High Court of Bombay. On 
the Slst March 1920, the High Court 
certified that the ap|)eal involved a sub- 
stantial question of law and was otherwise 
a fit one for appeal uo His Majesty in 
Council, and on the 26th July 1920, the 
High Court admitted the appeal and 
ordered notice to be given to the Respon- 
dents. The question which their Lord- 
ships have to consider is whether the ap- 
£)eal lay. For that purpose it is necessary 
to refer as briefly as possible to the history 
of the case to see if any appeal in this 
case to His Majesty in Council arosa or 
was admissible. 

The case relates to the management of 
a public Hindu temple at the village of 
Bakore which is within the. jurisdiction of 

" (I) .L. S. 60 I. A. 212, 226, 220 : >. 0. 20 . 0.. 

W. N. 807 (1023). 
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the Court of the District Judge of Ah* 
medabad. In the temple is installed the 
Idol of Rhri Banchhod Baiji, which is 
innch revered by Hindus, Disputes arose 
as to the management of the temple and 
at least two suits were brought in respect 
of the management, one of which came 
on appeal to His Majesty in Council ns 
to a scheme for the management which 
had been sanctioned bv the High Court of 
Bombay. On the 14th May 1912, the 
Board, having made some alterations in 
the scheme and having advised that the 
scheme as altered should be affirmed. His 
Majesty with the advice of His Privy 
tJouncil, confirmed the sclieme, as altered 
by the Board, and made an Order in 
Council accordingly. 

The Dakore 'J'omple «clieine so confirm- 
ed by His Majesty's Order in Council of 
the ilth May 1912 j)rovidcd, amongst 
other tilings, for the appointment of The 
Dakore Temple ('ommittee to consist of 
five members who should be Hindus pro- 
fessing faith in Shri Banchhod Baiji, and 
empowered the ('ommittee to take the 
temple property into their custody and to 
make rules for the guidance of their busi- 
ness and for the management of the 
temple and for other |)urposcs. The pur- 
lioses for which such rules might be made 
were specified in cl. 12 of the scheme, and 
it was provided that the rules, when 
sanctioned by the District Court of Ah- 
medabail, should have the same force as 
if they were part of the scheme. 

Cl. 20 of the scheme, as confirmed by 
His Majesty's Order in Council, is as 
follows : — 

“20. The provisions of this scheme 
may be altered, modified or added to by an 
application to His Majesty’s High Court' 
of Judicature at Bombay, 

The Temple Committee, having been 
duly appointed, framed a body of rules, as 


the Committee was empowered to do, and 
those rules came before Mr. B. C. Ken- 
nedy, as the District Judge of Ahmeda- 
bad, for the sanction of his Court, and he, 
on the 5th December 1914, made certain 
alterations in the rules, and, as altered by 
him, sanctioned the rules. On the 23rd 
March 1915, certain members of the 
Trawadi Mewada Brahmin caste, who had 
exercised certain rights in the temple or 
wore otherwise interested in the manage- 
ment of the temple, presented to the Higli 
( ourt of Judicature at Bombay an “ Ap- 
plictitiun under cl. 20 of the scheme for 
niodiftcation of the rules sanctioned by 
the District Judge.” To that application 
the managing member of the Temple Com- 
niittee and another were made BesjKm- 
dents. The sanction given by the District 
Judge to the rules was apparently consi- 
dered in the High Court, although erro- 
iioously, to be an order made under lec. 
47 of the Cole of Civil Procedure, 1908, 
and appeals from it were presented to the 
High Court at Bombay. The appeals, 
and tlie application, came before a learned 
Judge of the High Court for disposal, aud 
he, obviously doubting that the appeals 
lay, said in bis judgumnt of the 2’2ud Sei)- 
teniber J919, as follows 

“ Ihesc ai>jieul3 uud upclicutioiiB relate to the rules 
whicli have been frumed under cl. 12 of this scheme 
and sanctimied in »»I4 by Mr. Kennedy, the District 
•liidgo of Ahuicdabad The niipcala liavo been filed as 

appeals from Orders iu execution passed under cl. la 

(/') of the scheme by the District Judge of Ahmodabad 
Wo think we ought to deal with them as such as uo 
objection has been taken. N„ Orders need therefore 
be passed on tiio applications Hied ex majore caul fa as 
applications under cl. 20 of the scheme reserving 
gpiioral power of interfexfiioe to the High rJoiirt. * 

Thereupon the learned Judge wrote and 
delivered a judgment in which he ex- 
pressed his views as to the rules which 
had been sanctioned by the District Judge. 
.The appeals to the High Clourt did not lie 
and should have been rejected. 
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The leaiTied Jud"e ehoald have remem- 
bered that partes cannot by acquiescence 
or consent confer upon a Court a jurisdio* 
tion which it hae not x<3t. The Hi^b 
Court at IBombay had power conferred 
upon it by cl. 20 of the scheme confirmed 
by His Majetty’s Order in Council upon 
au application made to it with that object 
to alter, modify or add to the rules sane- 2 ? 

tioiied by the District Judjje, but it had JuJgineiit' 
no' other power, and that power it did not 
exercise ; it may, however, still be exer- 
cised upon application properly made to it. 

There was no right of appeal to His 
Majesty in Council from the judgments of 
the High Court of the lilh April 1919, and 
22nd September 1919, or from any decrees 
which were drawn up, except on tlie sole 


PBlVy COUNOIL. 
[Appial pbom Bohbav.] 
Loan SUMNBB. 


SiK (loHN Eiaiie, 
Mr. Amkkh Ali. 
bo«l» SA'.VKsBN. 
I *.•25, 

Heard, 21 ninl 
22, May. 


Bai Mokqhibai and 
ors., Appelluuts, 
r. 

PiiAQJI DavAL HaBlABT, 
Kespoudeut. 


22, May. 

/Vmy Voaneil- PraetUt— Concurrent findingt of 
fuel, review of. 


Where the Courts in India concurrently 
found that the testator teas of sound dis- 
posing mind whan he executed the.WiU 
it was truly his WUl, being fully 
ground that the judgments or decrees were the suspicious circumstances 

incompetent. The term “ julgmont ” in the execution and to the ptin- 

the Letters Patent of the High Court *” •accordance with which the 


means in civil cases a decree and not n 
judgment in the ordinary sense. This 
apiieal to His Majesty in Council should 
not have been admitted. 

Their Lordships will humbly advise His 
Majesty that this appeal should be allow- 
ed and the judgments or decrees be set 
aside, as these judgments appealed from 
were incompetent. There will be no 
costs of this appeal. 

Solicitors : Messrs. T. L. Wilson d Co. 
tot the Appellants. 

Solicitor : Mr. Ed. Delgado for the 1st 
Hespondent. 

Solicitors : Messrs. Downer and John- 
son for the 2nd and tlie 3rd Itespondents. 

G. D. M. 


ciples of law in accordance with which the 
question was to be tried, the Judicial 
Committee found nothing in the nature 
oj the case to bring it within the limited 
and rare class of exceptional cases which 
have occasionally induced the Board to re- 
view concurrent findings. The fact that 
the character of the Will appeared to 
both the Courts below to hute been some- 
what of an injustice on the part of the 
testator towards his wife and children was 
not a circumstance justifying a departure 
from the rule. 

This was an appeal from a decree, 
dated the 10th March 1922, of the High 
Court of Bombay in its appellate jurisdic- 
tion winch reversed a decree, dated the 
31st March 1921, of that Court in its 
testamentary and intestate jurisdiction, 
directing probate of the Will of Vassanji 

Madhavji to issue to the present Bespon- 
dent. 

The testator, a wealthy Hindu inhabit- 
ant of Bombay, died on the 2l8t November' 
1919 leaving the bulk of his estate to 
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charity and only small bequests to Bis 
widow and infant sons. 

The Bespondent, one of the executors, 
applied for prebate. The widow (Appel- 
lant) entered caveats on behalf of herself 
and her sons. The proceedings were con- 
tested and on the Slat March 1921 the 
trial Judge (Marten, J.) pronounced in 
favour of the Will. On appeal the High 
Court (Macleod, C. J. and Coyajee, J.), 
while differing from some of the deduc- 
tions drawn by the trial Judge decided 
that they were not entitled to disregard 
his opinion and dismissed the appeal. 

Leave to anneal to His Majesty in 
Council wasgranlei by Sliah, Acting C. J., 
and .Crump, J., who intimated that al- 
though it was difficult to say that 
there was any substantial question of law 
involved in the oppral, yet they were of opi- 
nion that it was a fit case for the exercise 
of their discretion under sec. 109 (c) of the 
Code of Civil Procedure, 1908. 

Sir G. Lowndes, K. C., Messrs. De- 
Gruythcr, K. C. and Douglas McNair for 
the Appellants. — The issue in the lower 
Courts was whether or not the testator was 
in a fit condition to make a Will. 

Neither the trial Judge nor the Judges 
on appeal have directed their minds to the 
true issue, and the onus probandi has not 
been satisfied by legal evidence. 

Tyrrell v. Painton (1). 

Moreover, the Judges of the Appellate 
Court while of opinion that the evidence 
is in favour of the caveat yet have not 
given effect to their own views. 

Manladad Kkan v. Abdul Satlaq (2). 

Messrs. Luxmoore, K. 0. and E. D. 
Bailees. tox the Respondent. — No appeal 
lies. The question before the Court has 
been tbroughout purely a question of fact 

(I) L. B. [!>«] P. 161 , tan, 169. 

(Si 1. L. B 39 AU. 480, . 480 (IblT). 


and on that question there are concurrent 
findings of the lower Courts.' 

Tassaduq Rasul Khan v. Manik Chand 
(8) and Ram Anugra Naran v. Hanuman 
Sahai (4). 

Their Lordships’ Jcdouent was deli- 
vered by 

IjOkd Sumner. — It is unnecessary to go 
into the circumstances of this matter at 
any length. A Will was propounded. 
The trial Judge, so far as their Lordships 
can see after a very careful examination of 
his judgment, approaching the question 
with a mind fully open to the suspicious 
circumstances attending the execution and 
fully open also to the iniuciples of law in 
accordance with which it was his duty to 
try the question, came to the conclusion 
that the testator was of sound disposing 
mind when he executed the Will, and that 
it truly was his Will. This was his find- 
ing of fact and he passed a decree accord- 
ingly. On appeal that decree was affirmed. 
The. learned Judges in the High Court re* 
viewed the facts with mindi^ even more 
alive than the trial Judge's mind had been 
to the suspicious circumstances, and, in 
spite of what has been said without, in 
their Ijordships’ opinion, ignoring any 
rule of law or misdirecting themselves in 
any way, and eB|)ccially so in attaching 
importance to the fact that the trial 
Judge had accepted as true tho evidence 
given before him by a solicitor, w'hose m- 
port of the transaction, if it was believed. 
'7as sufficient by itself to sustain the grant 
that had been made. It was argued that 
there was some error in law involved or 
some substantial question of law raised in 
this appeal, but, after every possible 

(3) L. R. so I. A. 3 \ 39; p. e. I. L. B. 86 All. 

109: 7 0. W. N. 177 (i(«3). 

(4) L. R. 30 1. A. 41, .. I*. I. L. B. 80 OU. 

Li Ma 803, 7 0. W. N.880 (1908). 
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attempt had been made in that direction, 
it became quite clear that there was no 
issue eycpf)t an issue of fact, liveii the 
learned Judges of the High Court, wlio 
granted their certificate that the case was 
a fit one for ajipeal under sec. 109 (c) of 
the Civil Procedure Code, said, in terms 
that make this certificate somewhat un- 
usual ill their Lordships’ experience, 
that they could not see what the question 
of law was. Their Ijordships for their 
jiart can find none. They consider that 
the case was entirely one of evidence, and 
of the conclusion to be drawn from evi- 
dence. and the two Courts concur in 
their finding. ’J’herc is nothing apparent 
upon an examination of the nature of this 
case to bring it within the limited and 
rare class of exceptional cases, which Piave 
occasionally induced the Board to review 
even concurrent findings of fact. The 
real complaint against the transaction is 
not that the execution of the Will was in 
any way extraordinary, but that the 
character of the Will was such as seemed 
to both tlie Conris below to have been 
somewhat of an injustice on the part of 
the testator towards liis wife and children. 
With this their Lordahips have nothing 
to do. The only result in their opinion 
which can follow in a c$sc of this kind is 
that the appeal must fail, with the usual 
consequences as regards costs, and their 
Ixirdships will humbly advise His Majesty 
accordingly. 

Solicitors : Messrs. T. L. Wilson d Co, 
for the Appellants. 

Solicitors : Messrs. Ashurst, Morris, 
Crisp <£ Co. for the Respondent. 

O. D. M. 


PRl?y COUNCIL. 

[Appeal pbom Patna.] 

Lord BLANESBritan.', Uaja OXNBsn 
SiB John Edgf. Nasavan Sabi DeOj 
Mk. Amber Aix. Appellant, 

192f, r. 

lirnrd, i.5, Mar. Manik Lal Chahdrr 
Judgment, 2.5, May. jniid ors., Reapondents. 

Cotineil—App<i'il— Concurrent finding* that 
irregidaritie* in mle irere wuioed — Irregularitie*, if 
mag be made ground* of appeal to /VtVy Council. 

Where the Courts in India concurrently 
found that the irregularities in relation to 
a sale in execution of a decree caused by 
non-publication of the proclamation or 
dherwisc, on which the /Ippellants before 
the Priry Council relied in .support of their 
appeal, ha-’ been waived ; 

Held — That no question of law arose 
until these findings were rc-opcned, which 
it was not in accordance with the rule af 
the Hoard to do. 

This was an appeal (No. 129 of 19241, 
from an order of the High Court at Patna, 
dated the 25th May 1923, afiirming an 
order of the Court of the Subordinate 
Judge of Ranchi, dated the .‘lixl Septem- 
ber 1921. 

In execution of a decree the Apijellaiit’s 
interest in Pargana Barwe was sold and 
purchased by the Respondent T. C! 
.\mblep. The judgment-debtor applied 
on the 21st May 1921 under Or. 21, r. 90 
of the Code of Civil I’roccdure to set aside 
the sale. His application was dismissed 
by the Subordinate Judge who held that 
the judgment-debtor had waived his right 
to raise objections and that the auction- 
purchaser bad not been made a party to 
the proceedings to set aside the sale. 
An appeal from the oi’der of the Subordi- 
nate Judge was dismissed by the High 
Court. 

Sir G. Lowndes, K. C. and Mf. W. 
Wallach fqr the AppelUint. . 
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Messrs. A. M. Dunnit, K. G. and T. B. 
W. Barnsay for the Bespondente. 

Their Lordships’ JudOment was deli- 
vered by 

Lord BIiAnbsduboh. — ^In this case a 
preliminary objection has been taken to 
the effect that there is no question of law 
involved in the issue before the Board, 
and that, therefore, no appeal lies to His 
Majesty in Council. On the point being 
investigated it appears that the judgments 
of both Courts below were based upon a 
waiver by the present Appellant of any 
right that he might have had to object to 
irregularities in relation to the sale caused 
l)y non-publication of the. proclamation, 
or otherwise, it having been found by l)oth 
Courts that these irregularities had been 
expressly waived by Ibe Appellant. Sir 
(ieorge Lowndes, on bis behalf, slates 
that if he wore to proceed with the apyieal 
it would be necessary for him to rely in 
support of it tqion some, at least, of the 
irregularities which the Courts below 
have, each of them, held to be waived. 

Tn these circumstances, it appears to 
their Lordships that this appeal is barred 
by concurrent findings of fact in the Courts 
below and that no question of law can 
arise until these findings are re-opened, 
which is not in accordance with their 
Lordships’ rule. 

Accordingly they will humbly advise 
His Majesty that the appeal should be dis- 
missed and that the Appellant should pay 
the costs of the Bespondents to be taxed 
separately so far as the Begistrar, in his 
discretion, thinks right. 

Solicitors : Messrs. W. W. Box db Co. 
for the Appellant. 

Solicitors : Messrs. Inderrmur d Brown 
for the 6th Bespondent. 

Solicitors : Messrs. Downer d Johnson 
for the Ist, 2nd, 8rd and 6th Bespondents. 
O. D. M. 


[OHDINABT ORIGINAL CIVIL JURISDICTION.! 

Suit No. 21U or 1926. 

Pbabsom, J. ' 

1925, 

Heard, 80, Nov- 
ember, 1, 2, 8, 

4, 7, 8, 9, 10. 

11, 14 and 15, 

December. 

1926, 

Judgment, 

25, January. 

Cifil action brought malioiouilif and without 
i'casonable and praibcMe ea'Ute— Damage to properig 
and trade rentlting in eoneequenee— Temporary in- 
junction obtained in euch euit—Moiieioudg oauting 
detention ofgoode in the Cuetome house — Sea Custome 
Act ( Vlll of 1878), eece. 18, 19A-Caute of action 
— Ciril Procedure Code (Act V of 19C8), tee. 95— 
Limitation Act (IX of 1908), Arte, 86, 95, iS. 

Where upon representations made by 
the Defendant maliciously and without 
reasonable and probable cause, the Collea- 
tor of Customs detained goods imported by 
the Plaintiff under see. WA of the Sea 
Customs Act: 

Held — That the Defendant was liable 
in .damages to the Plaintiff for the injury 
the latter suffered in consequence. 

Nbmi Chand V. Wallace (1) referred to. 

In a suit brought maliciously and with’ 
out reasonable and probable cause, the 
Defendant obtained a temporary injunc- 
tion which resulted in damages to the 
Plaintiff’s trade: 

Held — That the proceedings having 
formed part of a suit which itself was 
affected by malice in its entirety, the De- 
fendant was answerable for such damages, 
apart from the question whether a cause 
of action existed independently for these 
proceedings. A suit lies for damages 
caused by wrongful interference with thd 

(t) I. L. R. 84 Cal. 4tf5i S. c. U 0. W. N; 

«37 ( 1807 ). 


Albert Bonnan, 
Plaintiff, 

V. 

’ Imperial Tobacco Go. 
(India), Ltd., 
Defendants; 
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property rights of the Plaintiff resulting 
from a proceeding tn Court brought mali- 
ciously and without reasonable and prob- 
able cause. 

MoinNi Moiion v. Sukendha Narayas 
(2), Bishun Singh i;. Wayatt (4), Bhot 
Nath v. Chandra Binode (5), Narendb-a 
Nath v. Bhusan Ciiandka (6), Madras 
Steam Navigation Co. v. Shaumar 
Works, Ld. (7), ClissotjD v. Cratchley 
(8), Kissorymohan v. Hursook Bass (9) 
and Smith p. Day (10) referred to. 

No irCference that such a suit does not 
lie can be reasonably drawn from the pro- 
visions of sec. 95 of the Civil Procedure 
Code, nor is the existence of Art. 42 of the 
1st Schedule to the Limitation Act in it- 
self an argument that a suit is maintain- 
able for damages for an injury caused by 
an injunction wrongfully obtained, for ./ 
Limitation Act cannot create a cause of 
action, if it docs not already exist inde- 
pendently. 

The suit in so far as it related to drl' ii- 
tion of the goods by the Collector was gov- 
erned by Art. 36 of the Limitation .Icf 
and not by .Art, 48, since the detention 
Was not by the Defendant but by the 
Collector who could not be looked upon as 
the Defendant’s agent. In so far as the 
cause of action migUt he slander of title 
or slander of goods, .Art. 36 applied and 
not Art. 25. 

The Plaintiff A. Boinmn purchased 
a laige number of cases of (lold Flake 
cigarettes in England from the Army and 

(2 l. II. 42 Cal. .).'|0 : 8. n. J8 C. W X. 
1189(101 h. 

{*) 16 0. W. N. .'ilOi s. c. 14 0 li .T. .^iI5 

(6) in 0. L. J. 34 (1012). 

(6i 31 C. li. J. 405 (1020). 

t7l i: L. U. 42 I'ul S5 aOI4). 

(8) [1910] 2 K. B.' 244. 
li.R. 171. A. 1? tisaOi. 

Div. 421, 428 (1882;. 


(India). Ltd. 

Canteen Stores in 1921. In Pebmaiy 
and March 1922 the Plaintiff imported 
some of these cases in Bombay and in Cal> 
cutta. Some of the cases which arrived 
in Bombay were detained by Customs 
authorities at the instance of the Defend- 
ant Company ami on 23rd May 1922 the 
Defendant Company obtained an in- 
junclion from Ihe High Court in Bom- 
bay restraining the Plaintiff from im- 
porting or soiling the cigarettes. The 
other cases which anived in Calcutta 
were detained by the Customs authorities 
here at the instance of the Defendant Coin- 
pan )^, and on 11th May 1922 the Defen- 
dant Company obtained an injunction res- 
training the Plaintiff from importing or 
Helling the cigarettes. The suit in which 
the las(. mentioned injunction was obtain- 
ed was dismissed by Pearson, J., by the 
appeal Court and by the Privy Council. 
The suit in the Bombay High Court was 
biiuilarly dismissed following the said 
jiidgment.s. The I’lainliff alleged inter 
alia that the Defendant Company caused 
a rumour to bo cirei’latid to the effect 
that the (lold I'lake cigarettes imported 
by the Plaintiff w'crc inferior in (juality to 
those sold by the Defendant Company 
and that the Defendant Company fur- 
ther tlu'cateiied the dealers in cigarettes 
in the market that if they purchased the 
cigarettes imported by the Plaintiff they 
would be boycotted by the Defendant 
Company. By reason of the conduct of 
the Defendant Company the Plaintiff 
averred that he failed to find out a mai’kst 
lor those cigarettes unjxirted by him and 
was otherwise put to a considerable loss 
and damage. The Defendant Company 
denied liability. 

Mr. S. C. Mitter (with Mr. C. Bagram) 
argued on behalf of the I'laintiff that the 
conduct of the Defendant Corporation, 
throughout the proceedings, ia charac- 
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tensed by malice and want of reasonable 
and probable cause. Correspondence re- 
lied on by both sides, the diiferent repre- 
sentations made by the Corporation before 
the Collector of Customs and the Pli$^h 
Courts of Bombay and Calcutta when in- 
terim injunction was obtained, the steps 
that had been taken by the Tobacco 
Company to crush out of existence the 
infant organization of Eonnan, in the fair 
name of competition, the dcsi)erate at- 
tempts on their part to malign and kill 
Bonnan’s business, the scries of obstruc- 
tions thrown in his way without any justi- 
fication — all these went to show the mnIA 
fides of the Defendant Corporation. Ap.irt 
from the question o‘ malice, the very fact 
of a person’s wrongfully obtaining injunc- 
tion is sufficient cause of action. | Cited 
Bishun Singh y. Wayatt (1), Jihut Nath 
V. Chandra Binodc (fl), Narendra Nath v. 
Bhusan Chandra (0), Kissorymohan v. 
Hursook Dass (9), Clissold v. Crotchley 
(8) and Smith v. Day (10)1 ■ 

There was no substance in the point of 
limitation taken by the Defendants. In a 
case like this, although there may be 
different acts on the part of the Defend- 
ants to which exceptions had been taken, 
really it was one continuous cause of ac- 
tion, which ought not to be split up in 
different water-tight compartments. 

Further sec. 95 of the Civil Procedure 
Code had no application for the simple 
reason that the damages claimed were 
more than one thousand rupees. 

Mr. L. P, E, Pugh (with him Messrs. 
N . N. Sircar and W, W. K. Page) argued 
on behalf of the Defendants that there 

(4) le n. W. N. 540 ; 8. C. 14 C. It. J. 615 
(1911). 

(5) 16 O. L. J. 34 (1912). 

(6) 81 C. L. J. 495 (1920). 

(8) [1910] a K. B. 244. 

(9) L. K. 17 I. A. 17 (1889). 

(10) 21 Oh. OiT. 421, 428 (1882). 


was no cause of action. There was no 
malice or want of reasonable and piobable 
cause. Assimiiiig there wa.s malice, even 
then, on the autliorities no suit for 
damages can lie [cited Mohini Mahon v. 
Surendra Narnyan (-2) and Quartz Hill 
Mining Co. v. Eyre (3)1 . 

So fgr us the action of the Collector 
goes, it was a judicial act of the Collector 
of Customs and the Company cannot be 
held responsible for it. [Cited Neini 
Chand v. Wallace (I)]. 

Cn the ({uestion of limitation, the suit 
was bailed. Art. 42 of the Limitatioii 
Act does not give rise to a cause of action 
where there is nunc. So far as the pro*- 
ceedings before the Collector were con- 
cerned, the remedy was barred under Art. 
30 of the Jjimilation Act, 

So far as regard.s the statements and 
rumours circulated by and at the instance 
of tlio Defendants to malign the Plain- 
tiff’s goods, that remedy also was barred 
either under Art. 25 or Art. 30. Lastly 
on the question of damages the Plaintiff 
had failed to substantiate his claim. 

Mr. C. Bagram, in reply, argued on the 
question of damages. 

The JUDOMENT OE THE COURT WOa US 
follows : — 

Pearson , J . — This is a suit for damagi.'s 
arising out of certain acts of the Defend- 
ant Company alleged to be wrongful and 
malicious. The Defendant Company had 
been formed in J910 to take over the busi- 
iie.ss for importing and selling within the 
limits of India various cigarettes under 
the manufacturers’ brand of W, D. and 
H. 0. Wills including this Gold Flake 

(1) 1. L. B. 34 Cal. 493 : 8. c. 11 0. W. N, 
637 (1907). 

(2) I. L. B, 42 Cal. 550 : 8. c. 18 0, W. N 
1189(1914). 

(8) 11 Q. B. D. 674 (1883). 
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brand. On the 1st September 1910 an 
agreement was executed with that object, 
the parties being the British- American 
Tobacco Co., Ltd., the British-American 
Tobacco Co. (India), Ltd., and the Defen- 
dant Company. No actual document of 
assignment or transfer wae executed until 
the nth April 1922. The shares in tt>o 
Defendant Company were owned to the 
extent of some 80 per cent, or 90 per cent, 
by tlie vendor Company, and from 1910 
onwards the sale of these brands in India 
wae entirely in the hands of the Defend- 
ant Company acting under the agreement. 
At the termination of the war the Army 
Canteen Authorities found themselves in 
possession of a very large stock of 
cigarettes purcliased from the Britisli- 
American Tobacco Co., and from else- 
where : accordingly they took steps to eell 
them off, but imposed on purchasers the 
restrictive condition that the goods should 
not be disposed of in Great Britain. The 
Plaintiff was one of those who came for- 
ward and made considerable purchases of 
these cigarettes of the Gold Plake Brand 
from the Canteen Authorities through 
Venis & Co., Ltd. and M. Drapkin. 
Some he disposed of 4n Europe, Egypt or 
Palestine. Others he imported into India 
for sale through Calcutta or Bombay. 
The first arrivals in India were at the eud 
of February and beginning of March 
1922. By the middle of March 1922 the 
Defendant Company too was alive to the 
Plaintiff’s intrusion and the effect it 
might have on its trade. On the 12th 
AjMril 1922 the Defendant Company raovi-d 
the Collector of Customs in Calcutta for 
confiscation of some of these goods which 
had arrived and were lying in bond. 
The goods were accordingly detained by 
the ColMj|tor-of Customs under his statu- 
tory powers, and the usual period of 30 
d.iys was later extended by 10 days at the 


request of the Defendant Compuay. On 
the JOth May 1922 the indenture of 
assignment (dated 11th April 1922) was 
executed in Calcutta by Mr. Abbott as 
agent of the British-American Tobacco Co. , 
Ltd. and by Mr. Abbott and another as 
directors of the Defendant Company : 
the 10th May 1922 wae also the date of 
registrition of that document in Calcutta. 

On the next day, the 11th May 1922, the 
Company filed a suit in the High Court 
here against the Plaintiff and A. Bonnan 
&■ Co. claiming an injunction to restrain 
liiin from selling his goods. The Defen- 
tlant Couipuny in that suit based its claim 
upon an exclusive )>roprietary right in the 
brand and also u|X)U the allegation that 
(he Oold l<’lakc cigarettes had acquired 
amung.st purchaser. s in India the reputa- 
tion of being goods imported by the Com- 
pany and that the Plaintiff in selling his 
goods in India would be deceiving pur- 
chasers by passing off his goods as those 
inii)orted by the Defendant Company. 
The Company also gave notice of motion 
for an injunction and obtained an interim 
order for injunction covering the 100 cases 
then in the Customs in Calcutta, the 
I’laintiff giving the usual undertaking in 
damages. This injunction was dissolved 
by an order of 8th June when the Plaintiff 
undertook to place a certain sum of money 
out of the sale proceeds on deposit .of .re- 
ceipt with the Bank and lodged the receipt 
in Court. The suit in Calcutta wae dis- 
missed on the I8th July 1922, the appeal 
on the 10th April 1928 and the appeal to 
Ills Majesty in Council on the 13th May 
1924. 

Similar action was taken by the Defen- 
dant Company in Bombay. On the 1st May 
J022, application was made to the Collec- 
tor of Customs in regard to 60 cases by 
S. S. ” Australia.” An order for deten- 
tion for one month was passed, but this 
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was recalled and the poods were released 
after 48 hours’ notice from the 5th May. 

An unusual feature was that in this in- 
stance in addition to the usual indemnity 
bond, a Bank guarantee was taken from 
the Company. On the 22nd May the De- 
fendant Company filed a suit in the High 
Court in Bombay against the Cigarettes 
Importers Agency and Bonnan & Co., 
under which names the cigarettes had 
been imported, claiming a7i injunction and 
other relief similar to that in the suit filed 
in Calcutta. Notice of motion was given 
on the 23rd May for an injunction restrain- 
ing the Defendantfl in that suit from im- 
porting. advertising, exposing for sale or 
selling their goods. On the 19th June 
1022 w’lien the motion canto on, it was or- 
dered by consent that it should stand over 
to the hearing on the 17th July 1922 and 
it was further ordered Ity consent that 
pending the hearing of tlie suit the Defen- 
dants undertook not to dispose of or in any 
other way deal with tlie cigarettes then 
lying in Bombay or to arrive in the in- 
terim and it was further ordered by con- 
sent that the Blaintiffs’ undertaking ae to 
damages should continue pending the final 
disposal of the suit. On the 2nd August 
1922 an order was passed staying tlie suit 
until after disposal of the appeal in the 
Calcutta suit, the Defendants’ under- 
taking was also vacated, they having 
agreed to keep an account of sales. Sub- 
sequently on the 26th September 1923 an 
order was passed discharging the Defend- 
ants' undertaking of 2nd August 1922 to 
keep account of the sales. Finally on the 
9th January 1926 a consent decree 'was 
made in the suit whereby the suit was dis- 
missed with cost, " without prejudice to 
the Defendants' rights, if any, to claim and 
recover damages from the Plaintiffs in 
any other proceedings.” 

On the 21 st January 1925 the present 


suit was filed against the Company to re- 
cover damages in regard to the detention 
of tile Plaintiff’s iroods by the Collector of 
Customs in Calcutta and Bombay : 
damages in respect of the injunction and 
restraint on the goods in the High Courts 
of Calcutta and Bombay : and damages for 
injmy to his trade and reputation caused 
by iiiitriic and disparaging statements as 
to the quality, etc., of the Plaintiff's 
goods. 

One of the important questions which 
arises in the suit ufxm the facts is whe- 
ther malice finds place in the action of the 
company in procuring the Collector of 
Customs to exercise liis fxiwers of deten- 
tion over the goods, and in instituting and 
carrying on the proccetlings in the two 
suits ill the High Court. From the 
correspondence before me 1 find that on 
the 15tli Alarcli the Coinpaiiy in Calcutta 
was writing to the British- American 
Tobacco Co. in London with whom con- 
stant commiuiication was maintained, 
that 00 cases Jjud arrived of Gold Flake 
cigarettes. The letter is headed ” com- 
petition ” and shows that it was realised 
then that the goods were those of tlie 
Britisli-American Co.’s manufacture, 
made in United States of America and 
Mr. Abbott, the writer, adds : ” Evident- 
ly the cigarettes form part of some more 
stocks and they may cause us some trouble 
here.” On the 10 th March the Com- 
pany’s Bombay office informed the Cal- 
cutta oflice of the arrival of 80 cases there, 
intimating that ” the goods though old 
are still sound.” On 23rd March 1922 
Mr. Abbott again wrote to London with 
newB of the Bombay consignment of 
which 10 cases had been sold to dealers at 
Its. 20 per tliuusand (the Company's sell- 
ing price for Gold Flake cigarettes being 
Its. 86 per thousand). ‘ ‘ This, ’ ' says Mr. 
Abbott, ” is most annoying, but we cannot 
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so far as wc can see do more than warn our 
dealers tliat we accept no responsibility 
for these {(oods.” He also says that it is 
possible there may be a difticulty in dis- 
posing of the Maintilf’s goods in the car- 
ton packing for which the. demand is 
limited; “if however they get below 
the Scissors price ’’ (which was Es. 19 per 
mille) “ they may cause no trouble.” On 
the 23rd March the Bombay office through 
Mr. Selfe wrote that these importations 
“ will certainly have Lad effects on the 
sale of our (iold Flake and Capstan on 
account of the cheap rate at which they 
are being or will be marketed.” Mr. Selfe 
also stated in his weekly report that 
these importations had affected the sales 
of Gold Flake Magnums. On the ‘28th 
March Mr. Abbott wiole to Jiondon ask- 
ing for particulars of the stocks of Gold 
Flake cigarettes available on the Contiiumt 
or elsewhere. 

On the 4th April 1922 the Company re- 
ceived a telegram from a hlr. Macnaugh- 
ten of the Legal Department of the 
British-American Tobacco Co. in London 
in reply to Mr. Abbott’s letter of the 15th 
March — 

“ 60 cases Gold Flalm the sale of these 
cigarettes is infringement of your mark 
and if the bond customs should be asked 
to destroy them if owners will not re- 
export.” 

Until that moment it never seems to 
have occurred to Mr. Abbott or anybody 
else that they possessed any right in law 
to wMch recourse was possible in order to 
stifle the competition of the Plaintiff’s 
cigarettes. The reason for that was that 
BO far as they knew, they had no such 
right : that is clear frohi a passage in M.'-. 
Abbott’s l^tlpr of 10th May, w'here lie 
says, “ nmy say that as soon as tli'* 
first shipment of ‘ Gold Flake’ cainc to 
opr notice, we immediately questumed 


(India), Ltd. 

ourselves as to what was onr position. A 
few years ago some ' Three Castles * 
cigarettes were imiwrted into Eangoori 
from Singapore, and the legal advice we 
then had was that we were not in a i)Osi- 
tiou to prevent them from being imptirt- 
ed. As the Gold Flake shipment was on 
a par. as far as we know, with that of the 
‘ Three Castles ’ from Hongkong, we 
full it was no use taking tbc matter up 
from a legal point of view.” This is an 
important statement of the Company’s 
stale of mind and knowledge with refer- 
ence to the period to which it refers. 

Afr, ^facnaughten’s telegram, based on 
what materials I do not know, was on the 
4 til April. The Bomliay weekly report of 
7tli April brought the information that the 
whole consignment of 80 cases bad been 
ilispo.-^cd of to dealers, and the anti- 
cipation that (be goods, if not disjioscd of 
before the monsoon, would probably not 
hold out ; on (he I'ith .\pril 1922 came the 
application to tlie Collector of Customs in 
Calcutta to confiscate the GO cases arrived 
by the “ Sardinia.” The ground express- 
ed in the application itself was that the im- 
portation of Plaintiff’s goods was “ in- 
fringement of our trade mark in W. D. 
& H. 0. Wills brand of Gold Flake 
cigarettes,” Init Mr. Eyan had already 
been down himself to interview the Collec- 
tor on the subject before the application 
was put in. Sec. 18 of the Sea Customs 
Act, 1878, deals with the classes of. goods 
whose importation is prohibited and 
whose detention or confiscation may be 
allowed under sec. 19A of the Act. It is 
admitted that the endeavour in the pre- 
sent case was (o bring the Plaintiff’s goods 
mulor sec. 18 (d) which relates to “ goods 
having applied thereto a counterfeit trade 
mark within the meaning of the Indian 
Penal Code, or a false trade description 
within, the meaning of the Merchandise 
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Marks Act.” Mr. "Ryan, a solicitor, who is 
in chariTc of the lejfal department of the 
Company in Calcutta says that his opi- 
nion was that the Plaintiff’s floods could 
be brought under neither category. Mr. 
Abbott though he must have known Mr. 
Ryan’s view.s says that he charged the 
Plaintiff’s g<jods as being counterfeit 
before the Collector and if ho did ho before 
the Collector, it is dilliciiU to think that 
he would resti'ain himself otherAvise. 
Some attempt has been made to w’hittle 
away the offensive meaning, but from any 
point of view it is a dangerous word for one 
trader to use of the goods of another. 
That that was the view which they de- 
sired to impress on the Collector and in 
which they succeeded, is clear fiom paras. 
4 and 5 of the Collector’s order, dated the 
19th June 1922, where reference is made 
to the earlier application. 

Then there arc two letters, dated the 
I2th April 1922 and 19th April 1922 from 
the British-Anicrican 'robacco Co., and 
received on the 8th and 10th May respec- 
tively. The last named Company played 
a prominent part throughout in this cor- 
respondence and ai)parently took upon 
itself to advise if not to dictate the course 
to be followed by the Defendant Com- 
pany. The intrusion of the I^laintiff’s 
goods affected the one as much as the 
other. These two letters refer to Mr. 
Abbott’s previous question as to the 
amount of old stocks and the passages 
in them are as follows : — “ We believe 
there is still a very Large quantity of old 
stocks of this description in various parts 
of the world, and if you do not take steps 
to stop their importation in India now, it 
is very probable that you will be having 
constant repetitions of this trouble.” 
Then in the letter of 19th April is this : 
” We regret to say that it is impossible to 
estimate what quantities of goods of this 


(India), Ltd. 

descrijition are available in different parts 
of the world but wo may say that it is prob- 
able that they are very large indeed. 
This makes it all the more important that 
you sbould establish the fact as soon as 
possible that goods of this nature cannot 
bo imported in India, otherwise those at 
prc<<'nt holding stocks will very soon hear 
ibat Ibey can dispose of them in India, 
and there ie no saying to w’hat extent the 
trouble may grow." There is no doubt 
that the steps initiated by the Company 
were all calculated to make it ‘‘ as difficult 
as j)ossib!e lor the I’laintiff to market his 
goods ” (see Exb. LL.) and so further 
repj-esentations were made to the Collector 
of Custome after suit with the object of ob- 
taining from him an assessment of the 
Plaintiff’s goods to duty at the same rate 
as that paid by the Defendant Company. 
The Collector, however, ultimately allow- 
ed an as.se8sment based on the invoice 
value of the Plaintiff’s 'mods. 

Mention must be made of an interview 
which took jdace between Bonnan and 
Abbott on the 6lh May, as to which the 
oral evidence is somewhat conflicting. 
The Plaintiff’s version was not put to Mr. 
Abbott, but Mr. Ryan was present on the 
occasion ; his version of the story is borne 
out by a letter written to the British- 
Anicrican Tobacco Company on the 10th 
May which summarises the result of the 
interview, and may be assumed to be sub- 
stantially true, namely, that the Company 
wanted an undertaking from the Plaintiff 
not to remove the goods from bond, to 
which the Plaintiff was agreeable if the 
Company would pay him Rs. 13-8 per 
thousand in bond for what arrived. I 
have little doubt that there may have been 
suggestions by the Plaintiff in the course of 
the intemew as to the Company tnlring 
over the whole of his purchases at their 
own soiling rate of Rs. 36 per thousand 
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but the letter of 16th May bears oot the 
Company’s story of tlie interview quite 
sufficiently. The offer was not accepted 
by the Coni])any, however, as they “ felt 
certain that (he British-American Tobacco 
Co. would not listen to this.” The result 
was the filing of this suit on the 11th 
May. 

I’ara. 1 1 of tlie plaint alleges the circula- 
tion by the Defendant Company of state- 
ments and rumours in the nature of 
slander of the Plaintiff’s goods, that they 
were inferior in <iuality. not in a sound 
and merchanlahle condition, and not 
genuine and also that the ('om|)any would 
boycott dealers purchasing or selling the 
Plaintiff’s cigarettes. As regards the 
quality of the cigarettes themselves, I do 
not forgot the Plaintiff’s own representa- 
tions to the Collector as to hia cigarettes 
being entirely different in <|uality and 
everything else, the Plaintiff’s cxpla-’ 
nation of which in his evidence I 
find it difficult to accept. But the 
evidence clearly shows that in fact 
there was no difference ; also that 
the condition of the IMaintiff’s ciga- 
rettes was somewhat inferior due to age, 
the chief effect of fliat being that they 
would deteriorate quicker than fresh stock 
and be more easily affected by adverse 
climatic conditions, sneh as those prevail- 
ing in the monsoon. At the same time 
there is no doubt that the Plaintiff’s 
cigarettes on arrival in this country were 
sound, smokcable, and at their price 
freely merchantable. Mr. Abbott in his 
letter of 10th May says he can quite be- 
lieve that Buksh Ellahi would be a willing 
purchaser of Plaintiff’s goods, and fur- 
ther-mentions that they arc in surprisingly 
good condition though to Mr. Abbott’s 
rival palate they ” smoke rather nasty.” 
Ehodadad, one of the dealers, says that 
when he w|^ fint shown them he consi- 


dered them as good as the Company’s 
both in quality and condition.’ Mr. Selfe 
when he says in para. 8 of his affidavit In 
the Bombay suit that the Plaintiff’s 
cigarettes are ” old, inferior in quality 
and in x)reparation and packing ” is not 
strictly accurate. They are indeed old, 
uiul tlie packing was inferior, because the 
Compatiy hud air-tight tin containers, for 
the smaller (fuantities within the tin- 
lined cases, whereas the Plaintiff had not ; 
but the (jimlity was the same, both of the 
idgarettes aind of their preparation. The 
1 ’lain! iff has called a witness named Con*, 
ii servant in 1922 of the Company who 
stated that it was his business in parti- 
cular to look out for comxictition. He 
siiys thjit ]\ri*. Relfe’s instructions were to 
Wtim the various dealers ailsnit the Plain- 
tiff’s cigarettes as being old stock and 
inferior in <]uality, and that lie could do 
anything he liked so long as he stop- 
jied competition, and kept the market 
lor the Company. Kliodadad says that 
he was visited by Corr who informed him 
that Plaintiff’s cigarettes were not 
genuine but imitations imported from 
Basra, and he would get into trouble and 
he involved in litigation with the Company 
if he continued. Corr’s evidence taken 
by itself would hardly be safe to act upon. 
He is apparently now a dismissed servant 
of the Company, over some monetary de- 
falcation in regard to which he seems, to 
have put forward two different explana- 
tions, added to which his demeanour in 
the box could not be described ■ as well- 
balanced or impartial. The details given 
by Khodadad are difficult to accept be- 
cause they are not put to Mr. Abbott or 
spoken to by Carr. It is, however, diffi- 
cult to brush it aride entirely having re- 
gard to the other evidence which goes to 
support it, and to the way in .whieh the 
Company had already overstepped th# 
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mark in tlie matter of the applications to 
the OoUecftor. Two Calcutta dealers Kali- 
pada Boy and Narendra Nath Ghakra- 
verty, father and son, gave evidence that 
they had been visited by ofldcials from tlie 
Company and had had it impressed on 
them that the goods were “ bad ” (kharab) 
which I think was used not so much 
applying to their quality as to their mer- 
chantability having regard to the litiga- 
tions that were going on. The evidence of 
these witnesses was to some extent 
damaged by their identification in Court 
of Mr. llyan as one of the |mu’soiib whom 
they had seen on tlie occasions in ques- 
tion, whereas 1 am quite clear that Mr. 
Eyan’s denial must be accepted and those 
witnesses are consequently mistaken in 
that particular. There is some further 
evidence of the saino nature from 
other dealers. Undoubtedly the (.'oiri- 
pany’s servants were going round warn- 
ing dealers that they would not bo respon- 
sible for the Plaintiff’s goods. There is 
no harm in that, and they could jirobably 
employ the whole of tlieir organisation 
in broadcasting it to the dealers. There 
seems to be no doubt, however, that tliey 
went further and wrongly impressed 
on dealers a non-existent difference in 
the quality of the goods ; and also 
made full use of the litigation in Bombay 
and Calcutta with its attendant threat of 
trouble to others as an obstruction to 
the Plaintiff and as a deterrent. That is 
a clear impression which I retain after 
hearing the evidence. Considering these 
matu'rs to which I have referred 1 hold 
that the conduct of the Company in re- 
gard to the proceedings before the C'olleo' 
.tor was malicious and without reasonable 
and proper cause. Between the applica- 
tion to the Collector and the filing of the 
suit nothing has emerged, though privi- 
lege has been claimed for certain docu' 


mente, to show that the Company can say 
it was now in any better position as regards 
the filing of the suit. I have supported 
the claim of privilege, but I am certainty 
not going to assume in the Company’s 
favour that the documents in question 
would support its case on the question of 
malice or want of reasonable and probable 
cause. Looking to the evidence as it 
stands, I hold that in filing the suit and 
proceeding with it as it did the Company 
w'as acting maliciously and without 
reasonable and probable cause. These 
findings also apply to the Bombay pro- 
ceedingB both before the Collector and in 
Court. I also find that the Company did 
make and circulate the statements in para. 
11 to the extent already mentioned. In 
connection with the question of malice I 
should mention a- further fact that waa re- 
lied u|X)n as evidence of malice, namely, 
the tiling of the suit in Hombay when the 
Company were already amply protected 
by the suit instituted in Calcutta and the 
injunction there. The (^intention, I think, 
is unsustainable, having regard to the fact 
that the injunction in Calcutta was limit- 
ed to the Calcutta goods, the Plaintiff 
being apparently not then within the 
jurisdiction, and also to the fact that the 
Plaintiff was using different names or 
styles for his importations, so that the 
parties to the suits were nominally differ- 
ent, though in fact, as it turned out, the 
Plaintiff alone was interested. Tliat the 
Plaintiir suffered damage by reason of mali- 
cious acts of the Company cannot 1 think be 
reasonably contested. A certain amount 
of delay occurred in consequence of the 
Collector’s action and the injunction and 
undertakings and other proceedings in the 
suits, while Plaintiff hud to cancel a very 
favourable contract with one of his buyers 
and had alsq to arrange to submit a can- 
cellation of some of tbe goods he had still 

CU 
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to take up from his own sellers under 
his origi ual purchase contracts. He start- 
ed off very well in Bombay : it made a lot 
of difference to him if he could dispose of 
his perishable goods before the arrival of 
the monsoon and the Company knew it. 
But instead of finding a fair field for his 
goods he found himself faced with obstruc- 
tion after obstruction maliciously raised by 
the Company, courses of delay, disparage- 
ment of his goods, assertion of unfounded 
rights — all of which interfered with his 
right to trade his goods in the ordinary 
way. 

It is argued by the Company that not- 
withstanding the Injury ho has suffered, 
the Plaintiff cannot recover. Bo far as the 
action of the Collector croes, it is said that 
it was a judicial act of the Collector and the 
Company cannot be held responsible for 
it. J think that Nemi Chand y. Wallace 
(1) supports the opposite contention that 
such a suit will lie, at any rate where, as in 
the present case, there is evidence of 
malice, and no reasonable and probable 
cause exists. 

As to the suits and the proceedings in 
them the same contention is made by the 
Company, that no action will lie for 
damages, even if malice was present and 
reasonable and probable cause was absent. 
Ill support of this the case of 
MoMni Mohan Misser v. Surendra 
Narain Singh (2) is cited. That is 
a suit where damages were claim- 
ed against the Defendant for having pre- 
viously instituted an action against the 
Plaintiffs for an iniunction to restrain 
them from erecting a building on a certain 
land. An interim injunction had been 
granted but the action had ultimately 

dl I. li. B. 84 Oal..40a ; s. o. 11 O. W. N. 637 
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terminated in favour of the Defendants in 
the action. The Defendants were sued 
for damages for malicious prosecution of 
the suit for an injunction. The question 
of the maintainability of such a suit was 
raised and Fletcher, J., came to the con- 
clusion that there was no authority for 
the proposition that a suit was maintain- 
able for maliciously and without reason- 
able and probable cause obtaining a per- 
petual Injunction which was subsequently 
dissolved on appeal. He relied upon The 
Quartz Hill Mining Co. v. Eyre (3), 
while pointing out that there are certain 
exceptions where the proceedings involve 
cither scandal to reputation or the pos- 
sible loss of liberty to the person. In 
Bishun Singh v. Wayatt (4), a case of 
wrongful attachment, Mookerjee, J., in 
the course of his judgment remarks that 
the statement that the institution of an 
ordinary civil action, however unfounded, 
vexatious and malicious it may be, is not 
a g(X)d cause of action must be qualified 
where there has been arrest of person or 
seizure of jiroperty. In Bhutnath v. 
Chandra Binode (6), the Plaintiff sued for 
damages for an injunction, wrongfully 
issued against him at the instance of the 
Defendants, restraining him from erecting 
a building. It was there held that such a 
suit was maintainable on the ground 
that the Defendants had unlawfully inter- 
fered with the exercise of hie property 
rights by the Plaintiff. The Defendants 
therefore committed an act in the nature 
of trespass to the property, " and are 
consequently liable in an action for tres- 
pass ; it is not necessary for the Plaintiff 
to prove any malice or want of reasonable 
or probable cause." In Narendra Ndth 

(81 II q. B. D. 074 (IS83). 

(4) ?e a W. N. 640i ■. 0 . 14 0. L. J. 616 
(1911). 

(6) 16 0. h. t. 84 (I91D. 
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Koer V. Bhusan Chandra Pal (6), the 
Plaintiff sued for damages for wrongful 
attachment and wrongful detention of 
certain chattels belonging to him. The 
question was raised of whether Bhutnath 
V. Chandra Binode (6) was correctly decid- 
ed having regard to other decisions of this 
Court including Madras Steam Naviga- 
tion Co. V. Shalimar Works, Ltd. (7) and 
the case, already cited, of Mokini 
V. Surendra (2). The point was ac- 
cordingly referred to a Full Bench, 
which however disposed of the case 
by re-affirming the general principle 
that a suit does nut lie for damages 
against n nefeiidant for ninlieioiisly atxl 
without reasonable and probable cause 
instituting a civil action ; as also the other 
principle that a person who unlawfully 
interferes with the exercise of the pro- 
perty rights of another, commits an act in 
the nature of trespass to property, 
and is liable for damages in an ac- 
tion for trespass. I may draw atten- 
tion here to that [X)rtion of the judgment 
of the learned Chief Justice in the refer- 
ring judgment of Narendra v. Bhusan (6), 
where he indicates that the Defendant in 
bis view should not be held liable because 
the injunction under which the chattels 
are detained was an act of the Court “ and 
inasmuch as it has been held that there 
was no maid fides on the part of the De- 
fendant and as there is no finding that 
there was an absence of reasonable and 
probable cause.” Bo in the case of 
Madras Steam Navigation Co. (7) 
already mentioned, an action in rem 
against a vessel had been instituted in 
this Court in its admiralty jurisdiction. 

I. L.R.43CaI.650t a. c. 18 0. W. N, 
1180 (1814). 

(6) 18 0. L. J. 34 0918). 

(8) 81 0. L, J. 405 at p. 600 (1030). 

(7) 1. L. R. 48 OaI. 86 (1914). 


The vessel wae arrested but the suit was 
subsequently dismissed for want of juris- 
diction. In a suit by the owners for 
damages for the arrest on the footing of 
trespass. Sir Lawrence Jenkins, C. J., 
held that the action based on trespass 
would not lie, and he also refers to the fact 
that the ‘‘ arrestment of the ship is a judi- 
cial act of the Court and an ordinary step 
in an action in rein. Bo where it consti- 
tutes a legal grievance it is not an inde- 
pendent wrong but an integral part of an 
action in rem in which there was malice 
or its e()uivalent entitling the aggrieved 
)jeri3on to seek compensation either in the 
admiralty ))roceedings or by separate ac* 
tion ” and (at p. lO'J) he adds that ” in the 
absence of proof of malice or its equiva- 
lent the suit, ti’euted us one for trespass, 
will not lie in the ckcumstauces of this 
case.” 

So Clissold V. Cratchley (8) referred to 
in some of the cases in this Court cited 
above shows that a wrongful seizure of 
goods under a writ of fi, fa., where the 
judgment is already satisfied, may make a 
party liable in trespass, whether malice is 
present or not : but that where it is an ac- 
tion on the case the Plaintiff must fail 
unless he can also prove malice. Lii 
Kissory Mohan Roy v. Hursook Das (9) a 
case of wrongful attachment of the goods 
of a thii'd party for which damages were 
claimed, it was argued that the Plaintiff 
could not recover unless he proved malice 
and want of probable cause. ” That,” 
says Lord Watson (at p. 27), “ is a rule 
which obtains between paities to a suit 
when the Defendant suffers loss through 
its institution and de))endeuGe.” It is 
unnecessary for me to consider farther the 
cases in this Ckiurt above referred to in 
so far as any of them may seem to afford 

( 8 ) [ 1010 ] 2 K. U. 244 . 

l9) li, R. 17 L A. 17 (1880). 



476 


THE CALCUTTA WEEKLY NOTES. 


fVoL. XXX« 


Albert Bonn an v. Imperial Tobacco Co. (India), Ltd. 


ground for the coutontion that a suit may 
he for damages for wrongful interference 
with the property rights of another by 
obtaining an order from a Court, even 
lliough no malice is proved. It is enough 
tliat in tile circumetances of this case 
malice has been proved and want of 
reasonable and probable cause, both in rc< 
gard to the proceedings before the Collec- 
inr in Bombay and Calcutta, as also in re- 
gard to the proceedings in the two 6uii.s 
instituted and carried on in those places. 
That damage resulted to the Defendant 
in consequence is clear, and in my view 
he has a good cause of action, on which a 
suit is maintainable. 

As regards the injunction, it may be a 
question whether it is to be regarded as 
scjiarato and independent or as a part of 
and a step in the suit itself which as I have 
held bears the taint of malice. It is 
argued that no action will lie in I'cspeci of 
damages arising out of the injunction. If 
there was reasonable and jirobabic caiuso 
or absence of malice, it may be that is so ; 
if otherwise, wliat is the position? The 
Defendant relics njwn Mohini v. Suren- 
dra (2) to show that even then no suit is 
maintainable. I am not satisfied that that 
principle is applicabid to the facts of this 
case, and if necessary I should say that 
the circumstances place the matter on ;i 
different footing, otherwise it might bo 
that in the case of perishable goods they 
might be utterly destroyed, yet the De- 
fendant for all his malice could ehcltor 
behind the injunction as the act of the 
Court and get off scot-free. True it is ob- 
tained on evidence on which the Court 
will say that a primA facie case is estab- 
lished, but that evidence is afterwards 
shown to ' be unacceptable. As ah’eady 
stated, the injunction of this Court only 

(i^;KL* K. .12 Cal. ». o. IS W. N. 

ilsn (‘U 4) 


affected 100 cases then in Calcutta- and 
continued from the 11th 'May till the 8th 
June. An undertaking was given by the 
Company in damages. That undertaking 
might have been acted upon by the Court 
on application of the Plaintiff in that suit. 
Tn Smith v. Day (10), Brett, L. J., sa 3 rs 
that if the injunction had been obtained 
fraudulently or maliciously the Court 
would give exemplary damages. No case, 
however, has been shown to me where 
upon such an enquiry as to damages the 
Court has consented to assess damages 
u|>on the footing that the suit had been 
maliciously carried on, where such malice 
had nut arisen us an issue for decision in 
lliat suit. It is argued that the fact that 
the undertaking ia embodied in the order 
is itsi'lr an indication that apart from it 
the Defendant could not recover. Simi- 
larly that when see. 95 of the Civil Proce- 
dure Code allows limited damages in the 
case of an injunction being obtained on in- 
suHicient. grounds, it is because apart from 
such jirovision of law, no such damages 
would be rcouvorable. On the other hand, 
it may he argued that the undertaking is 
inserted because it gives a quicker remedy, 
and so with the application under sec. 95. 
.\s to the latter and the inference to be 
drawn, it seems illogical to allow a Defen- 
dant who has incurred Its. 1,(X)0 damages 
to recover Ks. 1,000 and only allow the 
same to a Defendant who has incmTed 
lis. J0,0(X). I agree that the existence of 
.\rt. 42 of the Ist Schedule to the Limita- 
tion Act is in itself no argument that a suit 
is maintainable for damages for an injury 
c .u:od hy an injunction wrongfully ob- 
tained, because such au Act cannot create 
a cause of action if it does not already exist 
independently. Nevertheless in the cir- 
cumstances of the present case I think 
that a cause of action may exist dn respect 
ii Ch. DiT..49l\ 498 (I8b9). 
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of the injunction and the resulting 
damages to the PlaintifiE’s trade : but 
whether that be so or not the Plaintiff can 
obtain his relief in respect of it as a pro- 
ceeding forming part of the suit which is 
itself affected by malice in its entirety. 

As regards the liombay siiil. the order of 
19th June 1922, made upon the notice of 
motion, dated 23rd May, for interim in- 
junction, was a consent order, the Defen- 
dant in the suit undertaking not to deal 
with the goods in Bombay or to arrive, 
and the Plaintiff Company giving an 
undertaking in damatres. The Defend- 
ant’s undertaking was vacated by the 
order of 2nd vXiigiist, willioiil. ])rejudicc to 
his rights in damages. As to this part of 
tlic case T tliink that tlio Plaintiff’s re- 
medy, if at all, would be limited to the en- 
forcement of the undertaking in tlie suit 
in wdiich it was given, and (hat as he sub- 
mitted 1o the making of the order by 
giving his consent, he has no separate 
cause of aclioii in tlii« respect although lie 
may tsay his consent was accorded only 
under pressure of the circumetcances 
maliciously brought about by the Com- 
pany. 

Next, it is contended that even if the 
present suit is maintainable it is burred by 
limitation, whatever the cause of action 
may be. That appears to be so partly. I 
think that limitation intervenes in so far 
as the proceedings before the Collector arc 
concerned. The detention terminated not 
later than June 1922. Art. 36 is the gene- 
ral article which provides a period of two 
years’ limitation for a suit to recover 
damages in tort, unless any specific 
article provides otherwise. Art. 48 has 
been referred to but in my view does not 
apply, if for no other reason because the 
Defendant Company never had possession 
of or control over the goods and Ibe Collec- 
tor cannot be looked upon the Com- 


pany’s agent. In so far as the cause of 
action may be slander of title or slander 
of goods the limitation would be either 
one year under Art. 25 or two years under 
Art. 30, the latter is in my opinion appli- 
cable ill the circumstances, for I think tJje 
action would be on Ihe case. Neverthe- 
less I think it is a fair inference to draw 
from the evidence that the statements 
alleged and complained of, continued, to 
the extent already mentioned, to be re- 
peated within two years before suit, 
particularly having regard to the continu- 
ance of the previous suits which through- 
out were designed as a disparagement of 
the Blaintilf’s go^xls and in obstruction to 
the unfettered exercise of hie rights as a 
trader, of which 1 have no doubt the Com- 
pany made the fullest use the whole time 
the litigation lasted, and whenever occa- 
sion so re(|uired. 1 am not [irepared to 
say tliat in any view of the matter the 
Company is excused hv the principle that 
a trader is entitled to proh'ct his own jim- 
perly ami his own interests, because I 
til ink in tliis ease there was maid fidcs and 
ulterior motive from the beginning until 
the end. 

There remains the question of damages. 
One head of damages is that for loss of 
trade and business based upon the :ug- 
gestion that the Plaintiff might have estab- 
lished himself in the tobacco trade in 
India, at any rate to the extent of the re- 
maining canteen war stocks of cigarettes 
which were very large indeed. He says 
that it was his intention to do so. But the 
evidence does not appear to me to be suffi- 
cient to enable me to hold that he has es- 
tablished his case in this paiiicular, or 
that his failure in this respect could be said 
to be the proximate effect of the Defen- 
dant’s action. Similarly he has claimed 
damages under certain other heads which 
I think are inadmissible. These are the 
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items at the end of his schedule of claim, 
namely, (1) living expenses in India for 
C42 days, (2) travelling expenses to and 
from India and also in India, and (3) differ- 
ence between party and party costs allow- 
ed to him ill the previous suit, and his 
attorney and client costs. 

As regards the remainder ol' the claim 
I think that the Plaintiff must recover 
damages substantially according to the 
headings of his schedules. Ex. 0 is a con- 
venient resume furnished to me by Plain- 
tiff’s Counsel of the goods that came to 
India, and their disposal as well as the 
other goods contraoted for of which Ihc 
t*laintiff loiSt tlio lieiielit owing io concolla- 
lion of the contract. 'I'he sales effected by 
the Plaintiff after he had undertaken to 
keep an account sliow that in many 
instances he was able to dis|xiso of 
his goods at so high a rate as lis. 30 per 
thousand. At the end of March he started 
his sales to Sheriar & Co. and other Bom- 
bay dealers at rates of Bs. 18 and Ks. 20 
jier thousand ; while he contracted to 
sell 220 cases to Shoriar at the rate of 
Rs. 23-8. 3’he Company argues that the 
sales in paper packets of these Gold Flake 
cigarettes are shown from their own ex- 
perience to be very ^inall in India, and 
therefore the Plaintiff would have had the 
greatest difficulty in disposing even of 
what he had actually brought out ; but 
that argument could only have weight if 
the Plaintiff w'erc selling at the same 
rates as the Company, whereas he was in 
a position to undersell them heavily. It 
leaves out of account the attraction of n 
bargain price. Besides, if there was any 
substance in the argument the best course 
for the Company would have been (sub- 
ject to warning their dealers) total passi- 
vity. The best answer is the conduct of 
the Comii^jiy •itself, the passages from 
tba letteiB already inferred to. and the 


considerable sales to tb^ Bombay dealers. 
There would be no doubt a certain 
amount of deterioration, particularly in 
the rains, once the cases are opened, 
and indeed, I find the Plaintiff writ- 
ing to the Collector about the end of 
the rains claiming further reduction of 
duty on the ground of substantial dete- 
rioration ; but I believe upon the evidence 
before me that but for the Defendants' 
action Plaintiff would have been able to 
disj^xise of his goods that had already 
come out here before the monsoon season, 
and us regards those at home they would 
still have been saleable by llic time fhey 
were brought out. Still, there would 
neec-s-sarily have been some amount of de- 
terioration among them in the mutter of 
condition. 

On the ([uestion of damages J am not in- 
clined to attach much weight to the evi- 
deiiee. of the interview of 8th May, even 
accepting the Company’s version of it, 
because that took place when the interfer- 
ence through the (’olleetor was actually in 
existence, and the imponding litigation 
was held over the Plaintiff’s head. The 
Plaintiff’s claim under the headings wi^h 
which I am now dealing is based upon the 
assumption that he would have been able 
to dispose of his goods at the uniform rate 
of Rs. 30 per thousand. Taking the vari- 
ous matters into consideration I have en- 
deavoured to put myself in the place of a 
jury and arrive at a fair and reasonable 
figure which may be taken as an average 
rate to form a basis for the calculation of 
damages, and in the circumstances I 
think ail all round figure of Ks. 23-8 would 
not be e-xeessive. The Defendant Com- 
pany does not admit the items of the ac- 
count as set out in the schedule to the 
plaint, so that subject to the rate of 
Rs. 23-8 which I have fixed, there must 
be a rafereuce to ascertain what is the 
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amount of damage under the claims num- The true guide is whether the Appel- 


bered 1 to 5 in the schedule. The decree 
will be made accordingly and the Plaintiff 
will have his costs of the suit on Scale 
No, 2. 

Messrs. Orr, Dignam d Co., Solicitors 
for the Plaintiff. 

Messrs. Sanderson d Go., Solicitors for 
the Defendant Company, 

P. D. 

(CtVlL appellate jurisdiction.] 
Appe t.s phum Afpkllatr Dbcrrrs 
Nos. 91^, 979, 9«l AND 982 01 ' 192;i. 

< DkbRNDBANATH SlNBA, 
StUBAWARDir, J. Dofendaut, Appellant, 
Mukebji, J. V . 

1925, ' Naobnukanaih Sinha 

10, November. Saha R«y, Plaintiff, 
Ilcspondont. 

' Jiengal Tenancy Act (Vlll of 1885), tee. 158, 
order if decree - Limitation, lif runt from date of 
order or decree - Limitation Act (IX of lOOS), tec. 5 
— Appeal filed beyond time under trrong legal 
adeice- “ Sufficient cauee." 

Under sec. 158, cl. (3) of the Bengal 
Tenancy Act, the order on any applica- 
tion made under that section should be 
regarded as a decree under Seh. Ill, cl. 
(4) and time for appealing therefrom 
should run from the date of such order. 
Formal decrees 'following such orders are 
not necessary to he filed along with the 
memorandum of appeal. 

Kamala Dasi o. Tabapada Mukher.it 
(1) considered and dissented from. 

If the Appellants relying on the advice 
of their pleader filed the appeals within 
30 days from dates of decrees, they should 
be excused under sec, 5, Limitation Act. 

Sum>EBBAl V. IHB COIiLBCTOR OF BEL- 

OUM (2) followed. 

(I) 15 0. L. J. 496 (1610). 

iB) I. L. B. 48 Bom. 878 i o. 33 0. W. N. 

768 (P. 0.) (1919. 


lant acted with reasonable diligence in the 
prosecution of the appeal. 

Bbjj 1 nd.\r Sxmgh V. ICanshi Bam ( 3 ] 
followed. 

This was an ap])eal preferred on tlie 
9th of March 1923, against the decree of 
Mr. Yusuf, Esq,. District Judge of Zilluh 
Mi(lna|)iir, dated the 9th of December 
1922, affirming the decree of Babu Amrita- 
lal Mukerji, Kubordinate Judge, let Court 
of that District, ilated the 24tb of July 
19-22. 

Thu facts of the case will appear from 
the judgment. 

Babu Pyarimohau GhaUerfi for the Ap- 
pellant. 

Mr. Bam Ghandra Majumdar. Babus 
Panchanan Chose and Giris Ghandra 
Dancrji for the Kospondent. 

The .JunoMENT of the Court was as 
folhiws : — 

Si.TiR.vwARDy, J. — ^\Ve regret very much 
that the unsatisfactory nature of the judg- 
ment passed by the learned District Judge 
has necessitated a remand for a re-hearing 
of llie matter. These four appeals arise 
out of four sails under sec, J68, Bengal 
Tenancy Act. The suits were, decreeil 
by the Huborclinatc J udgo by his order, 
dated the 24th July 1922. On the lOth 
August 1922, decrees were prepared em- 
bodying the results of the decision of the 
Court. The appeals were filed before the 
District Judge on the 1 Ith September 1922 
and admittedly they were within time 
under cl. 4, Part II of Sch. Ill of the 
Bengal Tenancy Act, if time is calculated 
from the dates of the decrees. At the 
hearing of the appeals an objection was 
taken that the appeals were filed out of 
time inasmuch as they ahould have been 

(3) I. L. B. 45 Oal. 04: ■. o. 88 0. W . N. 

109 (F, 0(1617). 
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filed witJiin .'JO days from the dates of tlic 
orders and not from the dates of tho de- 
crees, Tie learned District Judge held 
that it should have been so. The pleader 
appcari/ig for tlie Appellants then applied 
under sec. 5 of the Limitation Act for ex- 
tension of the period on the ground that 
the clients were advised by their pleaders 
that the time for filing the appeals shoulu 
be reckoned from the dates of the decrees. 
No enquiry was held into this allegation 
but tiic learned .Iiidgo ludng of opinion 
that tile Appellaids were not justified in 
relying upon the advice of the pleader 
rejected the ajiplications, and in tho re- 
suit dismissed the appeals as filed out of 
time. On this part of the case the learn- 
ed Judge made the following observa- 
tion ; — “ The substantial ground urged in 
these applications is that the res|jective 
Appellants having been informed by their 
pleaders that limitation would run from 
the dales of the decrees, actctl houd jidc in 
filing the aiqwals wit I jin JIO days from 
the date of the decrees. It is, however, 
impossible for me to hold that the .Appel- 
lant’s belief was formed with due care and 
attention." The learned Judge appar- 
ently by this expression of opinion means 
that though the Appellants might have 
been advised by their jJeader that the ap- 
peals could be filed within 30 days from 
the date of the decrees they should have 
taken due care and attention to verify 
that advice ; and since they did not do so, 
they were not entitled to the extension of 
time under sec. 5 of the Limitation Act. 

Two points have been urged before us 
by the learned vakil for the Appellant. 
It ’is argued in tho first place that appeals 
filed within the time reckoned from the 
dates of the decrees must be taken to bo 
competent lis filed withiti 30 days from the 
dates of the decrees. It -is maintained that 
tiiough order .passed .iwder sec. A{>8, 


SiNHA Saha Eoy. 

Bengal Tenancy Act, may be tioated as a 
decree, when the decrees were prepared 
by the Court, time should run from the 
dates of such decrees, and in support of 
this contention reliance is placed on the 
case of Kanuxla Da^ v. Tarapada Mukher- 
■ji (1). In that case the appeal arose out 
of proceedings under sec. 47, C. P. C. 
Hub.sequont to the order (jassed under that 
section by the lower Court, a decree was 
passed in which the costs payable by the 
judgment-debtor to the other parties were 
ad. out — the previous order having only 
directed that the judgment-debtor should 
pay costs to the Itespondent. The learn- 
ed .Judges held that in an appeal from 
such an order it w'as necessary to file not 
only the oi’der ])assed under sec. 47, C. 
P. C., but the decree that was prepared in 
pursuance of that order showing the 
amount of costs payable by the judgment- 
debtor ; iind they were of opinion that as 
it was necessary to file the decree, tho 
lime for filing the appeal might be counted 
from the dulc of such decree. In that 
case also there was an application before 
the learned .Judges for extension of time 
under sec. u. After an expression of this 
opinion, the learned Judges farther pro- 
ceeded to hold that the Appellant’s appli- 
cation should succeed also under sec. 5 
of the Limitation Act. The learned 
.Judges made the following remark : — "We 
desire to add that even if time be taken to 
run from tho date of the judgment ample 
grounds have, in our opinion, been made 
to justify an order in favour of the Plain- 
tiff under sec. 5 of the Limitation Act." 
The opinion expressed by the learned 
Judges with regard to the necessity of fil- 
ing the decree in a case like that before 
them and the calculation of time' from the 
date of the decree and not fix>m the date 
cl the order therefore becomes an obiter 
( 1 ) ISO. L.r.^ 0 d(ieio).' 
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dictum. It is due to the high respect to 
^hioh the judgment of the learned Judges 
is entitled that I have given my best con- 
sideration to this matter. But I am un- 
able to accept the view expressed therein. 
Under sec. 158, cl. (3), Bengal Tenancy 
Act, the order on any application made 
under that section shall have the effect of, 
and be subject to, the like appeal as a 
decree. . The plain meaning of the section 
is that such an order should be regarded 
as a decree under Scb. Ill, cl. 4 and time 
should run from the date of the order. I 
am conscious that in the Courts below in 
cases where the order itself is a decree, 
formal decrees are drawn up in order to 
show the result of the litigation. But X 
am unable to hold that such decrees must 
be filed along with the memorandum of 
appeal and that time for presentation of 
appeals ought to be calculated from the 
dates of such decrees. It is not necessa^ 
in the present case to puisue the matter 
further and I propose to leave it with the 
expression of the ubove opinion because I 
think that the Appellant ought to succeed 
on the second ground. 

The second ground urged by the learned 
vakil for the Appellants is that the learned 
Judge in the circumstances of tins case 
should have held that the Appellants were 
able to make out a proper case for the. 
exercise of the Judge’s discretion under 
sec. 5 of the Limitation Act. They filed 
a verified application before the District 
Judge in which they stated that they were 
advised by their pleader that they would 
be within time if the appeals were filed 
within 30 days from the date of the de- 
cree. The learned Judge, from his re- 
mark which I have quoted above, seems to 
think that the language of sec. 158, Ben- 
gal Tenan<^ Act, is so plain that the Ap- 
pellants* belief in the correctness of the 
advice of their pleader was not formed with 


due care and attention. I cannot say 
that in the present state of the law either 
the Appellants or their pleader acted with- 
out due diligence. If the pleader was 
aware of the ruling in Kamala Dasi v. 
Tarapada Mukherji (1) referred to above, 
he was not wrong in advising bis clients 
that Che appeals would be competent if 
filed within 30 days from the dates of the 
decrees; and I think his clients would 
also be justified L. believing that the ad- 
vice given to them was correct. Apart 
from it, it has been held by their Lord- 
ships of the J udicial Committee in the 
case of Sunderbai v. The Collector of Bel- 
gum (2) that if a party files an appeal in a 
wrong Court under the advice of his 
pleader, he is not precluded from showing 
that it was owing to the reliance placed 
on such advice that he could not present 
the ap|)eal in the proper forum within the 
proper time ; and their Lordships relied on 
the previous decision of theirs in the case 
of Drij Jndar Singh v. Kanshi Ram (3) 
where they laid down the general rule that 
the true guide is whether the Appellant 
acted with reasonable diligence in the pro- 
secution of the appeal. In view of this 
decision and in view of the facts of this 
particular case, it cannot be said that the 
Appellants were not justified in relying 
on the advice of their pleader and filing 
the appeals within 30 days from the dates 
of the decrees. But it appears that the 
learned Judge in this case has not enquir- 
ed as to whether such advice was given by 
the pleader; and it is therefore necessary 
that a further enquiry should be made in 
this matter. I therefore propose to send 
the appeals back to the District Judge of 

(I) 15 C. L. J. 498 0910). 

(2> I. L. B. 43 Bom. 376 ; 8. c. 23 0. W. tt , 

763 (P. 0.) <1918). 

(3) I. L. B. 46 Cal. 91; «. c. 22 0. W. N. 

169 tP. 0.) (1917). 
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Midnapur for enquiry into the ellegationg 
made in the i)etition presented by the Ap> 
pellants under eec. 5 of the Limitation 
Act ; and if they are found to be correct to 
give effect to such plea. 

The result is that the decrees passed by 
the Distiict Judge dismissing the appeals 
before him should be set aside and the 
matter enquired into in the light of the 
observations made above. 

Costs to abide the result. We assess 
the hearing-fee at one gold mohur in each 
case. 

Mukbiui, J.— I agree. 

H. 0. 


PBIVT OODHOIL. 
[Appeal pboh Patna.] 
LobD SilAAV. 


SOUBBNDBA UOQAN 
SiNHA and ors., 
Appellants, 

«. 

Habi Fbasad Sinha 
and ors., 
Respondents. 


Loud Cabson. 

Sib John Eooe. 

Mb. Aubbb All, 

1925, 

Heard, 15, 16 and 
16, June. 

Judgment, 

21, July. 

SoHth<d Pargana* RegiUatioti III of 187S, lU 
amended bg Regulations V of IS9S and III of 1898, 
sees. 5, 8 —Cieil Court at Bkagalpur, if competent 
to entertain suit to enforce mortgage of properties 
partly in Sonthal Parganeu and partly in Bhagal- 
pur—Interat awanAiUs-APoat litem ititerest,amrd 
of, discretionary— (Hvil Procedure Code (Act V of 
1908), sec. 84 - See. 11, E.epl. IV, object of — Omis- 
sion to claim relief in previous suit, claim barred — 
Prdiminary decree refusing to award interest post 
li em— /Vnot decree, if may award same— Hindu 
law - MitliRa School - Debt incurred by heads or 
branehes of joint family— Pious obligation of des- 
cendants to pay. 

The joint family property of eertain 
Hindus who were governed by the Milhila 
Uchool of Hindu law, the greater portion 
of which was situated in the Sonthal Par- 
ganas and'ihe remawder in the District 
\of Bhagalpur, was mortgaged in 1896. 
tb ■*. 


A suit to enforce the mortgage by sale of 
the property brought in 1904 in the Court 
of the Subordinate Judge of Bhagalpur 
was dismissed as incompetent by the 
Privy Council in 1914 in view of sec. 5 of 
Peg. Ill of 1872 as amended by Reg. V of 
1893; a personal decree', to the passing of 
which sec. 5 of Reg. Ill of 1872 wotdd 
be no bar and which was prayed for in 
the plaint, was not passed in that suit 
owing to Plaintiff's omission to press for 
it. The statute was amended by Reg, 
III of 1908 which only excluded from the 
jurisdiction of the Civil Courts suits to be 
instituted between the date of a notifica- 
tion in the Gazette that a settlement shall 
be made of the whole or any part of the 
Ronthal Parganas and the date on which 
the settlement shall, by similar notifica- 
tion, be declared to have been completed. 
In 1915, the mortgagees instituted the pre- 
sent suit in the Court of the Subordinate 
Judge at Bhagalpur upon the mortgage 
bond praying for the same reliefs : 

Held — That in view of the change in 
the law, in tlt.e absence of proof that at 
any time the mortgaged property was 
notified for settlement and not noti- 
fied as settled, the Court had jurisdic- 
tion to entertain the suit within the 
meaning of sec, 6 of Reg. Ill of 1872 as 
amended by Reg, V of 1898. 

That in dealing with the suit the Court 
would be bound to give full force and effect 
to the provisions of sec. 6 of the Regula- 
tion in regard to interest. 

B.AM CH.ANOBA MaBWABI V , BAMI 
KESH0B.AT1 Kumari ( 1) approved. 

Where the preliminary decree refused 
to award post litem interest upon the 
amount decreed on foot of a mortgage, 
the Court had no power to award such m- 
tercst by the final decree. 

«i) 1 0. L.:J. 188 (1908). 
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the allowance of interest post litem is, 
by sec. B4 of the Civil Procedure Code, 
tPithin the discretion of the Court and 
the High Court having in the exercise of 
such discretion refused such interest, the 
Privy Council deelined to interfere with 
that decision. 

That the prayer for a personal decree 
could not he granted in this suit in view 
of Expl, IV to sec. 11 of the Civil Proce- 
dure Code, the Plaintiff having omitted to 
claim this relief in the previous suit. 

It is the policy of the Code of Civil Pro- 
cedure of 1908, as it was the policy of the 
Code of 1882, that parties should not 
split up a cause of action against Defen- 
dants and claim a decree on it in a later 
suit when they might hare claimed the 
same on it in a previous suit. 

Where the several heads of the four 
branches of a joint Hindu fatttily govern- 
ed by the Mithila School of law jointly 
incurred a debt, a descendant of one of 
them is not released from the pious obli- 
gation to pay such debt of his ancestor, by 
reason of the debt having been jointly in- 
curred with others, the authority of the 
Vivada Chintamani in that behalf apply- 
ing only to debts incurred jointly with a 
stranger. 

These were consolidated appeals 
(No. 136, of 19*24) from a decree of the 
High Court, dated the 12th April 19*22, 
varying a decree, dated the 17th June 
1918, of the Court of the Subordinate 
Judge of Bhagalpur. 

The suit was brought by the Plaintiffs, 
(Appellants in the Ist appeal and Respon- 
dents in the 2nd), against the Defend- 
ants, a joint Hindu family governed by 
the Mithila School of law and residing in 
the Sonthal Parganas. The suit was to 
enforce a mortgage, dated the 21 st Decem- 
ber 1896. 


SlNHA. 

The Plaintiffs claimed oVet R«. 11 lacs 
as due for principal and interest on the 
said mortgage. The principal sum se- 
cured was Rs. lacs of which 

Rs. 1,86,000 was advanced in cash, the 
balance Iwing the amount due on a pre- 
vions bond. 

The Subordinate Judge made a preli- 
minary decree for over 1.5 lacs of rupees, 
and a personal decree for Its. 44, 101. 

The High Court disallowed compound 
interest and interest in excess of the j)rin- 
cipal under the provision of sec. 6 of tho 
Sontlial Parganas Regulation, 1872, ami 
reduced the amount of the mortgage de- 
cree to Rs. .1,90 ,0(X) and of tho ))ei*KonnI 
decree to Rs. *23, *270. 'Phe greater iwrtion 
of the mortgaged pro|)ertics was silual- 
ed wilJiin the Sonthal Parganas, and the 
mortgagors pleaded that the Subordinate 
Judge of 13bagalj)ur had no jurisdiction to 
entertain the suit. That contention had 
been upheld in the previous litigation- — 
Malta Prasad v. Itamani Mohan (1)— but 
both Courts in India rejoded this conten- 
tion in the presojit suit in view of changes 
in the law. The Defendants further 
contended that the claint for a ()er- 
sonal decree would not lie inasmticli 
as no such claim had been incorporated in 
the earlier suit and was now proJiJbited 
by Or. ‘2, r. 2 of tlie Civil I’locediire Code, 
1908. The High Court overruled this 
plea, being of opinion tliat such relief had 
been claimed in the previous suit so that 
Or. 2, r. 2 did not apply. Doth parlies 
ap2)ealed to His Majesty in Council. 

Messrs. DeGruyther, K. C. and Hyam 
for the Plaintiffs. 

Sir G. Lowndes, K. C. and Mr. E. B. 
Haikes tor the Respondents. 


(I) L. B. 41 1. A. 1«7 s s. 0 . 1. L. B. 48 Ci»t, 
nOi 18 0. W. N. W4 (1014). 
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Their Lordshu’s’ Judgment was deli- 
vered by 

Sm John Knoi:. — These are two con- 
solidated appeals, from a decree of tlie 
J*2<h .\j)ril 1922, of the Hi^h Court at 
Patna, whicli varied a decree of the 17tli 
June 1918, of the Siil)ordinate Jndfje of 
Jlhii^jalpnr, 

The suit in which these consolidated 
appeals have arisen was instituted in the 
(!ourt of the Sulwi’dinate .liid{»e of Phagal- 
pur on the 5th Pebniai'y 1915. The 
Plaintiffs claimed Rs, 11,81,811 princip.\l 
and interest alleged to he then due under 
a mortgage Iwnd of the 21 st December 
1890, for Ms. 3,i50,0()0, of winch 
Rs. 1,30,142 were advanced in cash, the 
balance being money alleged to be due 
under a previous l)ond of the 3rd October 
1883, and for moneys advanced at various 
limes, and for interest at various rales. 
The bond in suit provided that the prin- 
cipal snm of Rs. 3, .50 ,000 was to carry 7.1 
per centum conifxxind interest with 
yearly rests. The principal was repay- 
able in the month of Phagoii 1.3J0 Fasli. 
the last day of which month was the 1 llh 
iMarch, a.d. 190.3. 'J’he bond was execut- 
ed by all the adnit male members of the 
joint family, the members of which family 
Jived in the Sonllial J’arganas, and was 
also executed by tHem on behalf of all Ihe 
minor members of the joint family as their 
guardians. It was intended that the 
bond shonid hind all the members of the 
joint family and tlie property mentioned 
in the bond. All the Defendants, except 
ns later in this paragra])h is mentioned, 
are members of the joint family. The 
joint family is governed by the ^lithila 
.School of Hindu law. The grantee 
of the bond, who was the mortgagee, was 
Surja Narain Singh, Bahadur, of Ibe Dis- 
trict of Bhagalpur, by profession a pleader, 
' w1m> had occasionally acted for tlie joint 
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family, and knew its financial position ; 
he died long before this suit was brought, 
and the Plaintiffs are his representatives 
and are the persons in whom are vested 
his rights under the bond. The Defend- 
ant, Dwarka Prasad Singh, w'as by birth a 
mcndier of the joint family. Since the 
l>ond was made he was adopted into an- 
other family. The other Defendants, 
who are not members of the joint 
family, claim through the joint family. 
'J’he executants of the Ixmd, in addition to 
granting the rights of a mortgagee to Snrja 
A’arain Singh, declared by the bond that 
they should jointly and severally pay the 
])rincipal and interest, simple and com- 
pound, for \yhich the bond was given. 

A jirevious suit on the same mortgage 
bond of the 21st December IROfi bad been 
brought in the Oonrt of the Subordinate 
.1 udge of lilmgalpnr on the 20th J line 190‘l , 
liy the then representatives in interest <if 
Surja Narain Singh, the deceased mort- 
gagee. against the then members of the 
joint family and others who claimed title 
through memhers of that family. That 
suit of J904 came on appeal to Ilis Majesty 
in Council and was dismissed by His 
Majesty in Council acting upon and adojit- 
ing the advice tendered to His Majesty in 
a judgment of the Board which was deli- 
vered on the 19th May 1914 by Tiord 
Moulton. In consideiing the advice 
which it will be the duty of their Lord- 
ships to tender to His Majesty in these 
consolidated appeals, it will be necessary 
to refer at some length to the judgment of 
the .Board of the 19th May 1914, Vide 
Malta Prasad v. Hamaiii Mohan (1). 

In each of the suits the main claim was 
for a decree which might be exechted by 
a sale of the mortgaged property on de- 
fault of payment by the mortgagors of the 

(0 B. 41 1. A. 197,1 a. c. I. L. B 42 (M. 
llOi 18 0. W. N. 994 (1914), 
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amount decreed to be due under the mort- 
ffage bond. In each of the suits there vras 
a claim for such other relief as the Plain- 
tiffs mieht be entitled to, which would in- 
clude a decree on the ])ersonal liability 
under the mortgage bond of the persons 
who might be the mortgagors. The pro- 
perly mortgaged was the joint property of 
the joint family, the greater part of which 
was silnate within the Sonthal Pargauas. 
That joint property extended from the 
Sonthal I’argauas into the District of 
Bhagaljnir, and the smaller part of the 
joint property thus hapiieiied to be situate 
within the local limits of the ordinary 
jurisdiction of the Subordinate .Judge of 
Bhagalpur. The mortgage liond was exe- 
cuted in Bhagalpur and was registered in 
the Bhagalfmr Kogistry. 

U'hc mortgage bond line been translated, 
and to that translation their Ijurdships 
will i-efer. By their bond the mortgagors 
declared that they would rc])ay to the 
mortgagee the said sum of Bs. 3,50,000 
in the month of Phagon 1.310 Pasli, and 
further deelared that they should pav in- 
terest on the Its. 3,50,0(M> at the rate of 
7i} per centutn per annum on the 1st 
J*hngou 1304 Pasli, and thereafter every 
year on the 1st Phagon, and that if they 
should fail to pay such Interest the in- 
terest should be treated as principal, and 
interest on interest should be charged at 
71 per centum per annum and converted 
into principal after the 1st of Phagon, 
and the compound interest should be paid 
by them to the mortgagee, and that even 
after the expiry of the due date of payment 
(the 1st of Phagon 1310 Fasli) they 
should pay such compound interest, and 
that “ the rates and stipulations as re- 
gards interest should in no case be reduced 
and changed either before or after a decree 
is passed.” 

The mortgage bond also contained, 
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amongst others, the following agreements 
by the moiigagors : — 

“0. We do declare that we shall be jointlj and 
oe^erally bound to pay the principal, interest, com- 
pound interest as well ns costs incurred in Cnnrt or 
privately, by the said Hai Bahadur, for renlisntlon 
of the debt. 

“ 7. For payment of the principal, intei'esf , com- 
pound interest and costs referred to nl)ove, we the 
eseentants have mortgafi^d and hypothecated the 
properties mentioned in Schedule No. 2 of this deed 
to the said Bai Bahadur subject to t he inortf^ge lien 
created under the bond dated the lll h Assiii, 13(NI F. 
This is the iirst niortfi^fi:e, and in support of contb 
nnation of the mori^ffe, the said bond has been left 
with the said Bai Rnhadiir and the amount duo on the 
said l)ond has l>cen included in this Itoiul. Rave and 
except the amount due under this bond t.bei'o is noth- 
inpf due by iis to the said Bai Bahadur. If we do not 
pay the money due to the said Bai Rahadiir ns stipu- 
lated in this l)ond, he shall be at libfM'ty to bring a suit 
nnd to realise his dues rn>^ther with costs, if any, by 
sale of ell or any of the mortjipiged properties or sny 
portion thereof or from onr person or other properties. 
We the executants shall not pnt forwani any plea 
that the mortgaged properties should bn sold first and 
after that the amount with costs be renlised from onr 
person and other properties. The said Bai Bahadur 
shall be at liberty to bring the niortgagt'd properties 
to sale first or last. 

IF the interest be not paid as stipulated in this 
bond, the said Bni Bahadur shall be competent to 
bring a suit and to realise the interest and compound 
intei'cst by sale of all or any of the mortgaged pro- 
perLics or any portion then-eof or from our person 
or other properties. The mortgaged properties which 
will be sold for realisation of the interest will be sold 
free of encumbrances of the balance of the loan and 
future interest and the same will )m* considered to 
have been sold. If there be any surplus sale proceeds 
after satisfaction of the intei'cst and compound 
interest for which a suit might have lieen brought, the 
same shall be taken by the said Bai Bahadur towards 
payment of his (principal) dues. Wo the exeentants or 
any other person shall have no right to the said snr- 
]»lu8 sale proceeds. By the slipulatiuns contained in 
this paragraph the said Bai Bahadur shall not bo 
bound to sue for interest and componnd interest 
(alone) but shaU be at liberty to sue for the interest 
and compound interest or to sue for the same along 
with his suit for the principal, when he wifi be en« 
titled to do so.* * 

01. 16 of the bond is as follows : — 

** 16. This loan has been taken at Bhagalpur, The 
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sniil Bai nahadur slmll be at libertjr to briufir suit in 
the Court of District Biia^alpur and to realiae bis 
entire dues nr the interest by sa'c of the mortgaged 
properties. the executants shall raise no ob]ec> 
tion as to the suit being tried in the Court of District 
Bhagalpiir. If we do so the same shall not be en- 
tortainable. Some of the tfauzas, le., the mortgaged 
properties No 1, mentioned in Srhodnle So. 9, lie in 
the District of Bbagalpnr, and some in the District 
of Sonthal Parganas.” 

Tlie Sontlial Parganas were in 1872 and 
are still a backward District, and the Gov- 
ernment o[ India considered that the in- 
liabitants of the Sonthal Parganas and 
their properties in the Sonthal J^arganas 
required some protection from the opera- 
tions of money-lenders lieyond tlie protec- 
tion which was afforded hy the Jaw gene- 
rally then in force in India, and enacted 
the Sonthal Parganas Kegulation J^'o. Ill 
of 1872 (known as the Sontlial Parganas 
Settlement Ilegnlatioii), which came into 
torco on the Ist jMay 1872, and so far as it 
was material was in force until Regulation 
No. V of 1893, and the Sonthal l^arganas 
Settlement (Amendment) Jlegulatiori , 
1908 (III of 1908) were, as later is men- 
tioned, enacted. 

Sec. 5 of Regulation No. Ill of 1872 
was as follows : — 

** 5. I'm 8uch time as a Bettleinent uf the whole 
or any part of the Sonthal Parganas shall bo made 
under the rules hereinafter provided, and the said 
settlement shall bo dcclai^lpd by a notification in the 
Calcutta Gasette to have l^en completed and con- 
cluded, no suit shall lie in any Court established 
under the said Act 6 of 1^71 in I’egard to any land 
or any interest in or arising out of any land, or for 
the rent or profits of any lands, or regarding any 
village-head-ship or other office connected with the 
land, except as hereinafter provided ; but such suits 
shall be heard and determined by the officcra appoint- 
ed by the Lientcnaiit-Guvernor uf Bengal und^r 
■ec. 2 of the said Act 87 of 165S, or by the Settle- 
ment-officers hereinafter mentioned accoi'ding as the 
said Lieutenant-Governor shall from time to time 
direct.*’ ^ 

Sec. 6 of Begulation III of 1872, as 
amended by Begulation V of 1893, was 
and is as follows : — 
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’’All Courts having jurisdiction in the Soutlull 
Parganas ahall observe the following rules relating 
to usury, hamely:— 

“00 interest on any debt or liability fop a period 
exceeding one year shall not be decreed at a higher 
lute than 2 per cent, per mensem, notwithstanding any 
agreement to the contrary, and no compound interest 
arising from any intormedirito adjustment of account 
shall be decreed. 

“f/0 the total interest dccroed on any loan or debt 
shall never exceed one-foiirth of the principal snm, 
»f the period be not more than one yesr, end shall 
iiot in any other case exceed the principal of the 
uriginal debt or loan. 

“(I) Explaintioii.— The expression ’intermediate 
adjiisimont of account’ in cl. («) of this section me»ns 
any adjustment of account which is not final, and 
includes the renewal of an existing claim by lamd, 
dftcree op otherwise when, without the passing of 
frosh consideration, the origitnl claim is increased 
by such roncw'nl. 

“(I) Illustration.— A bond is given for Rs. 7*, of 
which Ks. 26 are interest. Unless the obMgee can 
prove to the satisfaction of the Court that ho gave 
such consideration fc»p the bond as rmulorcd the trans- 
action fair and equitable, of the Rs. 76, Rs. 60 only 
will bear interest, and the limit of tlie claim on the 
iMind will be Rs. 100,” 

Ag has been mentioned, the previous 
suit on the mortgage in question which 
came before the ISoard in J914 was insti- 
tuted ill the Court of the Subordinate 
Judge of lihagalpiiv, on the 20th June 
1904, and he tried the suit and made his 
decree therein on the I2th February I90G. 
No notification that the settlement men- 
tioned in sec. 5 of Reg. Ill of 1872 had 
been completed and eoncdiided was ever 
made in the ColcuHa Guzel te. In the suit 
of 1901, the two material issues to be de- 
termined were : («) whether the Bhagal- 
pur t*oiirt had jurisdiction in the suit, and 
(b) whether the mortgagees were preclu- 
ded by sec. 6 of Bengal Regulation III of 
1872, as amended in J893, from recovering 
compound interest or interest exceeding 
in amount the principal advanced.. The 
Subordinate Judge, by his judgment deli- 
vered on 12th February 190C, found all 
the issues in favour of the mortgagees, and 
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made a decree under sec. 86 of the Trans- 
fer of Property Act, 1882 (Act IV of 1882) 
for payment and for sale in Hie event of 
non-payment. Prom that decree the 
mortfj[agors up))ea1ed to the Hi}{h Court at 
Calcutta, but at the hearing of that ap- 
j.>eal the arguments were confined to issue 
(6). That appeal was heard by TTarring- 
ton and Mookerjee, JJ., who dismissed 
the appeal, holding themselves hound by 
some unreixirted decision of their (’ourt to 
the effect (hat the words in sec. 0 of Reg. 
Ill of 1872 — “ The Court having jurisdic- 
tion in (he Konthal I’arganas ” — meant a 
Court situate in that District and consti- 
tuted under the Regulation , and did nut in- 
clude a Court situated outside, but exer- 
cising jurisdiction to order the sale of 
mortgaged proiiert}' situated within that 
District. Prom that decree of the High 
Court there was the appeal to His Majesty 
in Council, which was before the Board in 
1914. It appears that there were also 
then two other api)eals to His Majesty in 
(.'ouncil, one of which was from a decree 
of the High Court whicli reversed a decree 
of the Subordinate Judge with regard to 
the amount of interest reco\erable under 
the decree of the Subordinate tludge as 
drawn up. Such was the iiositiun of the 
suit when the appeal to His Majesty in 
Council came before the Board in 1914. 

The appeal to His Majesty in (Jouncil 
was elaborately and exhaustively argued 
by the leanied Counsel for the parties, and 
the carefully considered judgment of the 
Board was delivered by liord Moulton. 
Much of that judgment related to 
the history of legislation, which had 
ceased to apply to the Sonthal Parganas, 
and to which their Ixirdships need not 
now refer. In referring to that judgment 
of the Board, their references arc to those 
portions of the judgment which express 
the decision of the Board on questions of 
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law which are material to the right under- 
standing of the appeal which was beford 
the Board. If it be the fact that some of 
that was obiter, as the High Court at 
Patna thought, it is not to be assumed that 
any of the conclusions expressed in the 
judgment were unsound. 

In (lie judgment which was delivered 
by J.iOrd ^foultun, their lairdships then 
constituting the Board having mentioned 
that the jurisdiction of a Judge of the 
Courts established under the Bengal, 
United I’rovinces and Assam Civil Courts 
Act, 1887, or its predecessor, the Bengal 
(.’ivil Courts Act. 1871, extended to “ suits 
of which the value exceeds Rs. 1,000, and 
which arc not excluded from his cogniz- 
ance by the Sonthal Parganas ScTfleinent 
Regulation, or by any other law for the 
time being in force,” said that : — 

“ they wej*e clearly of opinion that theso worcla of 
ezoliisioii refer to sec. 5 of the Kogiiintioii of 1872, 
which excluded from thu cognizance of miy such 
Court 8uitH relating to land, the Hetticment of which 
had nut boon finished and duly notified, and p'aced 
them exclusively in the hinds of Kottlomcnt officera or 
oificei'H appointed by the Inouteuaiit-dovcruor of 
Bengal under sec. 2 of the Begnilation of 1855. This 
exclusive jurisdiction is thei'oforo maiiituiiied, and 
suits in i-ogard to laud which is not iii diKlricts that 
have been notified as being coniplotely settled are not 
within the cognizance of the ordinary Courts, no 
luattcr what may bo the value of the inaltcr in dis- 
pute. It is not necessary for tho purposes of this 
appeal to examine further iuto the jurisdiction of 
Courts established under these provisions, because- 
the Court of Bhaga^pur, in which tbo present action 
was brought, is nut one of snob Courts.*' 

Later iu the judgment the Board 
said : — 

** The information supplied to their Lordships by 
tho parties as to the notifications appearing in tbo 
ValmWi Gazette show conclusively that, although por- 
tions of the lands mortgaged had been settled, and 
iiotificatinn had lieen duly made that such settlement 
had been completed, at dates prior to the institution 
of the suit, other portions w'cre not settled. It is 
clear, therefore, that the suit came within the provi- 
sions of tec. 6 of the Sonthal Parganas Settlement 
Begulation, 1872, relating to the exclusive jurisdiction 
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of oftioers appointed hy 'tlie Lieutenant-Governor of 
Bengal, rr by seitteiiicni officers, * inasmuch as it 
related to l->!id which hnd not been settled, or the 
Kcttlemeiit of whichfhad not been declared by a noti- 
fication in the Ci^lnvita Ua\tUt to have been completed 
and concluded. The Court of Bhagnlpur had, there- 
fore, no jurisdiction to entci*taiu the suit, and tliis 
appeal should be allowed ” 

** Keliaiice was placed by counsel for the Kespond- 
ents on the stipulation in the bond that the mortgagees 
might enforce it in the Court of Bhagalpur. Their 
lordships aro of opinion that this has no effect. The 
Court h d no jurisdiction to entertain the suit which, 


the Su^i-dinate Judge of Bhagalpiir to 
entertain the present suit depends on cir- 
ciaustuiices whicli did not exist when the 
previous suit was instituted on the 20th 
June 1904. 

_ By Begiilation III of 1908, secs. 5 and 
f)A were substituted for sec. 6 of Bee III 
of J872. Sec. 3 whicli was substituted 

for sec. 5 of the Begulation of 1872 is as 
follows : — 


lioyund (|iieHtion, wiis a suit in*rcgai*d to land in the 
Sonthal Parganaa, and that being so the parties con'd 
not give it the necessary jurisdictioii'by consent. To 
do so would be to nullify the* express prohibition of 
Kcc. R of the Sonthal Psirganaa Bcgulaiioit, 1872, 
which was binding on any Court having jurisdiction in 
the Sonthal Parganus in the exercise of that juris- 
diction.” 

The jiid^inorit o[ the Board also dealt 
with the question of the right of the mort- 
gagees to claim compound interest. That 
(jucetion was also before the Board in one 
of the other appeals as to which the Board 
had to tender advice to His Majesty, and 
their .Iiordships held that — 

Ajiurt from the (lucstiun of jurisdiction, any Court 


T- * " sec. 9, 

, declares, by » notifieatioi. ia 

ll.eC«A.»to6'.cr«r,thaf.«otaemc..6 shall he mndv 
or Hie whole or any put of the Soathal Pin-Kaans 

iintil the date on whicli such settlement is dooWl’ 

by a like ,.otilio»ti.a.. to have Ih,o„ oo.uplotecl, „„ saU 
nhall lo in any Civil Conn, eatahliahcl m.der the 
Bengal, Agi-a anil Assuni Civil Courts Act, 1S87 in 
regard to:— ’ 

W «i.yIandoi.|..iyi,iUrtst in, or ..Wsing out of 
land, or 

the rents or profiL- of any iau,i^ or 

(c) any village headship or otlior office eonmit ted 
wiHi any huid. 


m the area i-oveivd by such arat-incntioned m.tilicn- 
non; nor shall uny Civil Tourt imsioed with tlio 
hcBiiDg of any eueh suit whicli may he iieadiiijf 
hcfoi-n it. 


dealing with the subject-matter of the suit would lie 
bound to give full force and effect to the provisions 
of see. fl of the Soiitleil Pargaiias Settlement Regu- 
lation, 1872, relating to usury, and thcrefora to have 
refnsed to decree any compound interest arising fnim 
any iiiieriiicdiatc adjustment of interest, or an amount 
of total interest exceeding the jiriiicipal of the origi- 
nal debt or loan.” 

'I'he I’laintilfs in tlie suit of 19(41 Jid 
not specifically ask the Subordinate 
Judge of Bhagalpur, or tbe High Court or 
the Board, to grant them a decree for 
money in their general claim for further 
relief on the ^lersonal undertaking in 
the mortgage bond of the mortgagors to 
pay the debt and interest. 

Their Lordships in considering the pre- 
sent consolidated appeals will, where 
necessary, follow and apply the judgment 
of tbe Board which was delivered by Lord 
Moulton in the previous suit, but the ques- 
tion as fit jurisdiction of the Court of 


1 ^) Bt'lwevii till' dale, ivforfuil to in aub.heo. (/ , 
all auita of Ilia nature therein ilaserihcil ahull he 

Hied before or tniiiaferred to an offieor appointed by 
the Lioutciiant-dovrriior under acc. 2 of the Nonllial 
Pargaiiaa Act, I86«, or aee. tO of ihi. Begulatioii, 
aiamtidiug na the Lieutciiant-lioveriior mny from titni* 
to time direct) and aucli offici.*r ahull hear aud, even 
though during the hearing the aettlemeut nmy U 
declared to have been completed, determine them.'* 

Sec. .3A does not bear on this question of 
jurisdiction, and need not be considered. 

Their Lordships agree with the High 
Court that the effect of sec. 5 of Reg. Ill 
of 1908, which replaced sec. 5 of the Regu- 
lation of 1872, has been to exclude for 
the future after tlmt substitution tbe 
jurisdiction of (he Civil Courts to try 
cases relating to any lands in the Sonthal 
Parganas only during such period as that 
land should be under settlement, the 
period being reckoned from the time when 
the land is notified as under, settlement to 
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the time when the settlement is complet- 
ed. The mortgagors were the Appellants 
in the appeal before the High Court, and 
the High Court found on the evidence that 
the Appellants in the appeal before the 
High Court had failed to prove that at any 
time the mortgaged property was notified 
for settlement and not notified as settled 
and that the defence that the Subordinate 
Judge of Bhagalpur bad no jurisdiction to 
entertain the present suit failed. Tn their 
Lordships’ opinion it is not shown that 
on the facts before the High Court the 
High Court came to a wrong conclusion 
that the Subordinate .Judge of Bhagalpur 
had jurisdiction to entertain this suit, 
which was instituted on the 5th February 
1915. But in eutertainiiig this suit the 
Subordinate Judge was a Court having 
jurisdiction in the Sonthal I’arganas with- 
in the meaning of sec. C of the Eeg. Ill 
of 1872, as amended in 189.3. 

As the mortgage was made in Bhagal- 
pur and some part of the moi'tgago lands 
are within the local limits of the jurisdic- 
tion of the Court of the Subordinate Judge 
of Bhagalpur, and as the jurisdiction of 
the Court of the Subordinate Judge to 
entertain tbe suit on the mortgage was 
not on the facts of the case, which were 
accepted by the High Court ao proved, not 
excluded by the substituted sec. 5 of the 
Eegulation of 1872, their Ix>Fdships ac- 
cepting the findings on that question of 
the High Court as correct, hold that the 
Subordinate Judge of Bhagalpur had 
jurisdiction to entertain the present suit, 
which was instituted on the 5th February 
1915. In entertaining the suit the Subor- 
^ ^ate Judge was a Court having juri^ic- 
' v tieQ in the Sonthal Parganas within the 
luieaning of sec. 6 of Beg. Ill of 1872, as 
amended' by-Beg. V of 1893, aind was 
bound in making a- decree in favour of the 
mortgAgMB to ooioply. with that' litctlon, 


which limited his powers. Issue 11, as 
amended by the Subordinate .Judge, wasr- * 
“ Are the Plaintiffs (the mortgagees) en- 
titled to (a decree for) compound interest 
or to one (a decree for interest) exceeding 
the principal (amount lent)? ” The Sub- 
ordinate Judge in this suit mode a decree 
for the Plaintiffs which included interest, 
both simple and compound, and snob in- 
terest exceeded the amount of the original 
debt or loan. His decree in favour of the 
Plaintiffs was for Es. 15,27,997-8-3 in res- 
pect of the mortgage debt and interest' 
thereon, and for Bs. 44,164 as a personal 
decree in res|)ect of the declaration in the 
mortgage bond that the mortgagees would 
personally pay the Rs. 3,50,000, which in- 
cluded Bs. 12,968-11-3, which he held was 
not secured on the mortgaged property. 
From that decree the mortgagees and 
other Defendants affected by it ap))ealed to 
the High Court, not only as to the interest 
w'hich had been allowed, but also as to the 
pcrnunnl decree. 

The appeal was heard bv Sir Dawson - 
Miller, C. J., and Afr. .Justice Bucknill. 
These learned Judges carefully considered 
tbe facts of the case and applied sec. 6 of 
Beg. in of 1872 as amended in 1893. 
They disallowed all the compound interest 
on the actual debts, and thereby re. 
duced the amount of Es. 15,27,997 to 
Rs. 3,88,67.'l, and similarly reduced the 
amount of the personal decree from 
Bs. 44.164 to Bs. 2.3,181. Assuming that 
sec. 6 of Beg. HI of 1872, as amended in 
1893, applied, it is not disputed that those 
reductions were correctly arrived at by the 
High Court. In their Lordships’ opinion 
sec. 6 of Beg. Ill of 1872, as amended, 
applied. 

It was also contended in the appeal. to 
the-' High Court that some of. the money 
claimed, Bs. I2;968.‘ll-3, as a. debt,- was 
not' a^aueed for a^heoeMily of tbe jbint 

6 » 
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fOrinily and was not an antocedent dabt for 
which the joint family property was liable 
under the mortgage bond. As to that 
Ks, 12,968-11-3 the High Court agreed 
with the Subordinate .Tudge that the mort- 
gaged property wits not liable in respect 
of il, .and that it might be recovered 
under a personal decree, but the High 
Court., by disallowing componnd interest 
on it, reduced the personal decree which 
had been made from Bs. 44,164 to 
Rs. 23,181. 

The High Court allowed no interest on 
the principal loan, as the interest which 
had been paid or was included in the 
Be. 3,.'>O,()00 amounted to more than the 
money lent or advanced, and made a de- 
cree for the Plaintiffs for Es. 8,90,167, 
and decreed that the mortgaged property 
or a suflicient part of it should be sold if 
that amount should not be paid on or be- 
fore the 11th October 1922, and if paid 
on or before the 11th October 1922, the 
Plaintiffs should deliver ‘up to the Defen- 
dants or to such persons ns they should 
appoint all documents in their possession, 
or power, mlating to the mortgaged pro- 
perties, and should, if so lequired, re- 
transfer the same to the Defendant free 
from the mortgage and from all incum- 
brances created by the Plaintiffs or any 
person claiming under them. And it was 
further ordered an® decreed that the 
Plaintiffs should realise from the persons 
and properties of the Defendants Nos. 1 
to 5 the sum of Be. 23,270 on their per- 
sonal liability, and also ordered and de- 
creed that the Plaintiffs, Respondents in 
the appeal to the High Court, should pay 
to the Defendants the sum of Bs. 6,012 
being the proportionate costs incurred by 
the Defendants in the High Court. 

From that decree of the High Court 
these consolidated appeals have been 
brought. The i^easone alleged by the 
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Plaintiffs in their case are, so far as it ia 
necessary to refer to them, that sec. 6 of 
the Reg. Ill of 1872, as amended in 1893, 
does not apply ; that the payments already 
made in respect of interest ought not to 
have been deducted from the sum of 
Bs. 3,60,000, and that in any ease the 
High Court should have allowed interest 
at Bs. C per centum from the date of the 
institution of the suit. The reasons 
alleged by the Defendants in their case 
are, so far as it is necessary to refer to 
them, that the claim for a personal decree 
is barred ; that the mortgage bond did not 
bind the joint family except for the debts 
which the High Court found to have been 
contracted for necessity; and that under 
the Mithila School of law the joint family 
could not be bound by any debt which was 
not originally contracted by a common 
ancestor of all ils members, and tliat in 
such a family a descendant is not liable 
for any debt for which his ancestor was 
liable jointly with another i)ersou. 

As to the contention on behalf of the 
Plaintiffs that s(c. ti of the Beg. TIT of 
1872, as amended in 1893, docs not a])ply 
and that payments already made in res- 
l)ect of interest ought not to liave been 
deducted from the sum of Rs. 3,50,000, 
their Ijordsbips hold that in entertaining 
this suit the Subordinate Judge of Bhag.al- 
pur was a Court “ having jurisdiction in 
the Sonthal Parganas," and they agree 
with the Board in the 1904 suit that any 
Court would be bound to give full force 
and effect to the provisions of sec. 6 of 
Beg. Ill of 1872, amended in 1893. 

Sec. 6 of Reg. Ill of 1872 as amended 
by Beg. V of 1893 was very carefully con- 
sidered in the High Court at Calcutta in 
1906 in Ram Chandra Martcari v. Rani 
Keshobati Kiimri (2), in which case 
Maclean, G. J., and Pargiter, J., held 
0) 10.L.J,in(190S). 
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that s^. 6, Beg. HI of 1872, as amended 
bv Bog< V of 1906, does not authorise any 
Court to decree as interest a larger eum of 
money than would, together with prior 
payments, if any, equal the original loan 
or debt. In that case Ghose, J., differ- 
ing, held that all that a Court has to see 
to when a suit is instituted, is that the in- 
terest claimed in the suit does not exceed 
the limit prescribed in the section. 

As to the contention on behalf of tho 
Plaintiffs that the High Court should havo 
allowed interest from the date of the in- 
stitution of the suit, under the circum- 
stauccH of this case, as will presently ap- 
pear, that contention must bo limited to 
the sum of Es. 3,88,673. That 
lls. 3,88,673 was the total sum which the 
High Court rightly found to be allowable 
in respect of the principal loan. Tho 
question as to whether interest should be 
allowed Irom the Justitution of the suit 
was considered by the High Court. The 
Subordinate Judge, who tried the suit by 
his decree of the 17th June 1918, decreed 
interest from the institution of tho suit 
only on the amount of the personal decree 
and ordered that an account sliould he 
taken of the mortgage debt due under 
tho mortgage bond. The taking of 
such an account wae necessary in or- 
der to complete the decree of tne 
trial Judge for execution. Tho accuuui. 
was taken by bis successor in the uhice ol 
Subordinate Judge of Bhagalpur who had 
not tried the suit, but in making the final 
order as to the account which he made on 
the 14tb May 1010, he did not confine 
himself to making an order for the 
amount which on taking the account ho 
found to be due as the mortgage debt, 
which would complete the decree of i7tb 
June 1918, of the trial Judge, but pro 
seeded to awai'd interest from tho date of 
the suit on the aigount of the piorlgage 
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debt. Tbaf , as appears to their Lordships, 
was not within the scope of his powers. 
He was not a Judge sitting in review or in 
appeal. He had to take thu decree of tho 
17th June 1918, as it bad been drawn up. 
He had not power to alter it. His duty 
was to take the account which it directed 
to be taken. He had power, if necessary, 
to order who should be liable, and to what 
extent, for the oosts of taking the account* 
The allowance of interest post the date 
of the institution of a suit is by sec. 34 of 
the Code of Civil Procedure, lUOB (Act V 
of 1908), within the discretion of the 
Court, and as a rule the Hoard has not in- 
terfered with the exercise of a discretion 
vested in a High Court. That the liiL'li 
Court carefully considered whether in- 
terest should or should not be allowed by 
the High Court post the date of tlie insti- 
tution of this suit is apparent from the 
following passage in the judgment of tho 
Chief Justice. He said : — 

** It is not very clear why tbo learned Judge award* 
e<l interest only upon tho amount of the personal 
decree and not on tho amount of tho mortgagee 
decree, but there is no cross-appeal on this question. 
1 think thoro is much to be snid for the argument 
that tlio Sonthal Purganas Regulation applies only 
to the inforost to bo decreed under the bond, and docs 
not limit tho powers of a Hourt under see of the 
Civil Procedure ode to award interest on the doorelal 
a** oimt niiti' nssliz n'on But it has bcou held in 
this oiirt in Rfini Jxishobtt b tnvr v. I\u»>ar 
^iiutrtjnn i'hakravcrty H, thn* iiitcrcst under tho 
Co’c should not be awarded U|iun the decretal a mount 
in so far us it includes interest on tlio iirincipul debt 
or loan, but only upon the amount of tho princi|ia] 
debt' itself, as to do so would contravene the provi- 
sions of the Bcgnlation relating <o compuuiid interest. 
The principle underlying this deciaion applies equall\' 
where tho amuiinl decreed as interest already o(|uals 
the sum advanced. Although I have bome doubt as 
to the propriety of tho decision mentioned, I am not 
prepared to differ from the conclusion there arrived 
at, and 1 think we should follow that decision.” 

Their Lordships have not before them 
o report of tho decision of the Patna Higli 


(8) 11918} Fat. 806. 
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Court to wliich the Chief Justice referred. 
But it is not necessary or advisable to 
consider whether the disci'etion of the 
Hit'll t'oiirt on that question of post in* 
stitution of the suit interest was wisely 
exorcised or not in rospocit of the amount 
(lecived on the )U'iueipul sum secured by 
the mortgage bond. 

As to the oontenliou on behalf of tlie 
Dcleudnnts that the claim for a personal 
decree is barred it is necessary to consider 
whether the Plaintiffs could have made a 
claim for a ]iersonal decree in the suit ot 
1904. JDach of the suits was brought on 
the sauie mortgage bond. In tlie suit of 
loot, as in this suit, a decree for sale of 
the iiioiigagcd pi'operty was the principal 
relief claimed. In the suit of 1904 a de- 
cree under sec. 90 of the Transfer of Pro- 
jKjrty Act, ]yy2 (Act iV of lby'2), was also 
claimed as a relief, and “ such other re- 
liefs as may under the circumstances of 
the case be deemed proper may be grant- 
ed,” the last mentioned claim is generally 
known as claim for general relief. In the 
present suit the hfth claim for relief is : 
** 'i'hnt such other relief or reliefs as may 
under the circumstances of the case he 
deemed prosier may be granted to the 
Plaintiffs.” It was iinder the fifth claim 
for relief that the personal decree was 
granted by the Subordinate Judge. Al- 
though in the suit of 1904 tlio Subordinate 
Judge liad no power to make a decree fur 
sale of the mortgaged property, he could 
have made, and the High Court in Appeal 
could have made, a personal decree, and 
the Board could have advised His Majesty 
that the Plaintiffs were entitled to a per- 
sonal decree, the Plaintiffs omitted to 
make any specific claim for a personal 
decree. 

The contention that tlie claim for a per- 
.'oiiiil leUcf is ha^Tivd arises under sec. 11 


Bimha. 

of the Code of Civil Procedure, 19()8 (Act 
V of 1908), by whioh it is enabtbd that : — 

I . No Court Bball try any suit or iBsue in wliioh 
the matter directly and Bubstantially in issue has 
been directly and substantially in issue in a former 
suit between the same parties, or between parties 
under whom they or any of them claim, litigating 
under the s'^me title, in a Court competent to try 
Kiieh subsequent suit or the suit in wliich such issue 
has been subsequently raised and has been hoard 
and finally decided by such Conrt. 

1 » • « « t t • 

** £xj)lanalion I T.-— Any matter wliich might and 
ouglit to have been made ground of defence or attack 
in such former suit shall be deemed to have been a 
limiter directly and Bubstantially in issue in such snit.” 

It is I ho policy of the Code of Civil Pro- 
cedure, 1908. as it was the policy of the 
Co le of Civil Procedure, 1882, that parties 
should nut have tlio right to split up a 
cause of action against Defendants and 
claim a decree on it in a later suit when 
they might have claimed the same on it 
in a previoin suit. In their Ijordships’ 
opinion the right to the personal decree 
in this suit was barred by sec. 11 of Act 
V of ]9U8, and this suit must bo dismissed 
so for as any claim for a nersonal decree 
is concerned. 

As to the contention on behalf of the 
Defendants that the bond did not bind the 
joint family except for the debts which 
the High Court found to have been C/OU- 
tracted for necessity, the Board may oh- 
serre that lu an appeal from the decree of 
a High Court in a suit which involved, as 
this did, as will presently appear from a 
passage which their Lordships will quote 
frem Mr. Justice Bucknill’s judgment, a 
prolonged examination of numerous items 
of advances and loans and of the evidence 
relating to them by a High Court, those 
who impugn before their Lordships the 
findings of fact by tlie High Court upon 
which it bused its decree must draw the 
attention of their Lor^hips to the mate- 
rial evidence which they suggest that the 
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High Court misunderstood or failed to 
appreciate, and on which they contend 
that their Lordships sliould come to a con* 
elusion different from that at which the 
High Court arrived. This has not been 
done by eiliier side iii tliis case, owing 
nK>st probably to the fact that it was not 
possible to do it. Neither side has drawn 
their Lordships' attention to any materia; 
evideuce from wdiich the High Court drew 
a conclusion of fact w'hicli tlicir Ijordshipe 
would not have drawn. 

These consolidated appeals are appeals 
from a decree of the High Court whicli 
o.vamincd laboriously the many advances 
for the aggregate of which that Court 
u)ade its decree. Thesi* advances were 
made over a scries of years l)cginning in 
1883, and extending down to 189(5, anti 
were made to one or other of the principal 
adult members of the joint family, uiiil it 
lias not been suggested that any one of 
those advances was made for immoral 
purposes, or were secret advances and 
made without the knowledge of the other 
members of the family, who were adults 
at the time. Tlic members of the family 
were not sufficiently provident always to 
live within their means, and debts were 
incurred which it was necessary in the in- 
terests of the joint family should be dis- 
charged. Their Lordships may quote a 
paragraph from the judgment of Mr. 
Justice Bucknill in this suit which illus- 
trates the difficulty of the enquiry as to the 
loans which are included in the aggregate 
sum. Mr. Justice Bucknill said : — 

‘*(4^ A qaestion as to the uou-cxJstonco uf legal 
liocossity or/family benciit for a largo portiou of iho 
loan'in^questiou. This coutoniiou iovolved before the 
S'abordinato Judge a very o ireful consideration of the 
flemonts of which the loan was in fact composed ; 
and it has also been the subject of Inlxirions enquiry’ 
and rosearoh before this Court, in cases such as 
these, where, in order to find the actual origin of 
portions, very of ton small and very often numerous, 
of what is a large aggregate siun of money one Ints 


to try to trace it back for a great many years, it is 
frequently almost iinpossiblo to deal with each indi- 
vidual item in any very satisfactory manner, snd, 
indeed, it is probably doubtful if it is right or necos- 
Kury BO to do. Tho Subordinate Judge took the broad 
view that, in tho main, old jloaus contracted for the 
purpose of i*nying off earlier debts of a coniposito 
ebaractor should be regarded us ;caiTying their own 
burden of proof ^Ibat they] fell, roughly speaking, 
within the confines of what inny properly be regarded 
us legal necessity j)r. family benefit.*' 

Froui. au examination of such of the 
cvulciico as has been brought to their 
Lordships' attention their Lordships ac- 
cept tho conclusion of tlie High Court that 
these advances were for tlie necessary piir- 
[»oscs of tlie joint family. 

As to the jcniaining contention on be- 
half of the Defendants based on what is 
said to be the law of the Mithila School 
that no member of a Hindu joint family 
subject to tlie law of the Milbilii Scliool is 
buiiiul to pay the debt of an ancestor 
which was contracted jointly by tho ances- 
tor with another member of the joint 
family. That proposition thus broadly 
stated is a wide one, and would apply in 
the case of a sou or a grandson of tho an- 
cestor who was under a pious duty to pay 
the debt of bis fulber or liis grandfather 
whether he was or was not in possession 
of assets which had come down to him 
from his father or his grandfather. That 
is a startling proposition. The law of the 
Mithila School is the law of the Mitak- 
shara except in a few matters in respect 
of wiiich the law of the IMitliila School has 
departed from the law of the Mitakshara. 
Assuming timt it was a debt which, if cop- 
Iractod by the father or grandfather alone, 
it was the iiions fluty of the sou or of the 
grandson to pay, it is difficult to under- 
stand on what principle of the law of the 
Mithila Hchool it was not a debt which it 
was tlie pious duty of the sou or grandson 
to ptiy if it were cootrocted join% with 
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another who was a member of the joint 
family. 

Assuminf* that the diieC Justice was 
correct in slating in his judgment that 
Vivada Cliintaniani is an authority which 
is binding upon those wlio arc governed 
by tlie Mithila School of Hindu law, the 
passages wliich have been cited as from 
it to their Lordships as a.pi)earing in the 
Tagore Translation at ])ages ill and d.5 
seem to relate only to debts contracted by 
the ancestor with a stranger. From the 
judgment of Ihc (’liicf Justice it appears, 
as was the fact, that th(^ debt which was 
challenged in liis Court on the aulhorily of 
(he Vivada Cliintaniani was a. debi which 
Was charged by the bond on the joint pro- 
perty of the family by ea<di of (he heads of 
the then four branches of (he join( family, 
and all (he o(her l.)efendan(s, who \Nere 
lueinhers of (he join( I'amily, were (heir 
sons or grandsons, and he observed (hat 
there was under (he cireuiiis(ances no 
reason why the charges should not be held 
as binding upon (lie proport v in suit. With 
that observation of (he Chief Justice, 
which, in their opinion, was consistent 
not only with common sense, but with the 
law which the High Couit in (he afipcal 
was administering in the suit, their Lord- 
ships agree. The (’hief Justice referred 
to Bhagput Pcrsluul ,)Sing]i \. Oirja K<ur 
(4), wdiich mav have come from (he 
Mithila country. 

Their Lordsliips will therefore humbly 
advise His Majesty — (1) -that the appeal 
of the Plaintiffs ought to bo dismissed and 
the appeal of the Defendants allowed in 
part and the decree of the High Court of 
Judicature at Patna, dated the I2(h April 
1922, set aside so far as it was a personal 
decree against the Defendants and in 
other respects except’ as to costs aflirmed ; 
i.2) that Uie' decree of the Court 01 (he Sub- 

(U'T: £. R. 15 Cal, 717 (18S8). 


ordinate Judge at Bhagalpur, dated the 
17th June 1918, for the sale of the mort- 
gaged jiroperty and for costs, ought to 
stand except that so far ae it w'as a per- 
sonal deeiee against the Defendants it 
should be set aside ; (J) that neither side 
ought to be allowed any costs of the ap- 
jieals in the said High Court and that any 
costs paid under the decree of tliat Court 
ought to be returned ; (4) that the time 
within which the Defendants ought to pay 
into C’ourt the sum of lis. 3,88,673 in res- 
pect of (he moi’tgage debt and interest 
ought to be extended until the expiry of 
eight mondis from the date of (lie receipt 
by the High (!ourt of His Majesly's Order 
ill Council heivin ; and (5) that there ouglit 
to be paid by the Plaintiffs to the Defen- 
dants their costs of (hese appeals. 

yolicitors : Mc^urm. Darrou\ llogvrs cO 
Nevilt for the Plaintiffs. 

Solicitors: Mcsar^i. WatkiHb- tC Hunter^ 
for the Defendants, 
a. D. M. 


[CIVIL APPELLATE JURISDICTION.] 
Appeal from Appellate Decree 
No. 1340 OF 1923. 


Greaves, J. 
Pakton, J. 
192J, 

23, November. 


Bamapapa ISarear, 
Defendant No. 1, 
Appellant, 

V. 

8m. Sakuntala Dasi 
and ors., Plaintiffs, 
llespondents. 


Bengal Tenancy Act ( VIII of 1885), «cc. H8A-~ 
Btiit for rent by co^sharer landlord-- Purehaici' of 
portion of holding who woe recognised by other 
co-sharers^ not made Dclendant— Decree against 
recorded tenants of holding^ if rent or money decree. 


Where subsequently to the recognition, 
by the Id as. co-sharer landlords of a pur- 
chase of a moiety of a non-transferable 
orcupancy holding. 1 lie remaining Has. 
landlords instituted a suit for rent under 
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acc. 148A of the Bengal Tenancy Act, 
making parties Defendants to the suit 
the original owners of the holding and 
the 14 as. co-sharer landlords but not the 
purchaser : 

HM—Thal the drerer obtained in the 
suit iciis a rent decree, and the entire hold- 
ing passed to the purchaser at the sale in 
execution of the decree and not mcrelij 
the right, title and interest of the tenant 
Defendants. 

To obtain a rent decree the Plainti^ 
landlord is not required to bring on the 
record a purchaser of an interest in the 
hoTding whom he has not recognised as a 
tenant. 

This was an appeal against the decree 
of Babu Nagendra Nath Ghose, Subordi- 
nate Judge, 1st Court of Zillah Hooghly, 
dated tbo 8th of Febniavy 1923, modify- 
ing the decree of Babu Goneiidra Kanta 
Nag, Munsif, 1st Court at Soraunpore, 
dated the, 18tli of November 1921. 

Tho facts of tl>e case will appear from 
the judgment. 

Babu Nagendra Nath Ghose for Ihe Ap- 
pellant submitted that the Ai)pelJ!iut who 
had refiiwd to n'eoguise tlie purchaser as 
tenant, as lie was entitled to do, was not 
bound to make him a party to the suit. 
To miike him a party would be to recog- 
nise him as tenant. Recognition must be 
by entire body of landlords. Plaintiff 
who was recognised bv the 14 as. land- 
lords only did not thereby become tenants. 
Referred to Haro Chandra v. Umesh 
Chandra (J), Sakharuddin v. Hemangini 
(2) and Bajabali v. Dina Nath (3). 

Babu Manmatha Nath Roy for the Res- 
pondents submitted that the cases cited 

(1) 14 C. W. N. 71 : a. c. 11 C. L. J. 929 
(1909). 

(2) 16<}.W.N.4aO(l9II). 

(8) 19 0. W. N. 1800 (1016>, 


were not in point. There was direct 
authority for the view that a purchaser 
who has been recognised by co-sharer 
landlords is a necessary Defendant if the 
decree is to be a rent decree. Referred 
fo Xiitrab Hahihullah v. Shekh Baser (D 
and Ihe decision in Civil Revision Case 
No. 1284 of 1923 noted in Mr. S. (!. Sen’s 
Commentary on fhe Bengal Tenancy .\£;t, 
at p. 689. (Their Jjordships sent fur llic 
judgment and read it.] 

The JnnfiMKNT ok rni-; Court was as 
follows : — 

GbE-AVEh, j. — This is an appeal by 
Defendant No. 1 against a decision of tho 
Subordinate Judge of the first Court of 
Hooghly which modified a decision of tho 
Munsif at Scrampore. 'J’lie suit relates 
to n non-l ransferahlo occupancy holding 
and Wi >3 brought by tho Plaintiffs under 
circuinstaiiees which T shall presently 
state for confirmation of their possession 
and for other reliefs. The Plaintiffs pur- 
cha.scd a moiety of the holding and obtain- 
et( recognition from tJie co-sharcr Jand- 
Joiiis who owned 14 annas intere-st in the 
property. Subsequent to the Plaintiffs’ 
purchase Defendant No. 1 in the present 
suit who was a co-sliarer landlord of the 
remaining 2 annas and who had never re- 
cognised the transfer to tbo Plaintiffs in 
this suit commenced a suit for rent under 
the provisions of sec. 148A of the Bengal 
Tenancy Act. The parties to that suit 
woi’c as Plaintiffs tho 2 annas co-sharer 
landlords who had never recognised the 
transfer and as Defendants the 14 annas 
co-sharer landlords who had recognised 
the transfer to the Plaintiffs. There were 
also on the record of the suit the recorded 
tenants, but the Plaintiffs in the present 
suit were never made a party in the sec. 
148A proceedings and the question that 

(4) 24 C. W. K. rlii (1920),* 



496 


THE CALCUTTA WEEKLY NOTES. 


[Vot. XXX. 


Bamapada Sarkab r. Sm. Saktjntala Dasi. 

arities for onr deciaioji in this appeal is whe- 
ther by re.ason of the absence of the Plain- 
tiffs from lliosc piwcp<lin«;s T)ftfon<lant 
No. 1 ill this .nppp.nl olilainod a rent decree 
in (lie see. 1 18 A proceetlinffs in respect 
of llip In ml or mcivly n money depiee. 
The fir.st Conrl held that Dpttmdant No. I 
by virtue of his suit olitained a rent decree 
ill re^jicpt of Ihc property in suit and he 
acpordin^^ly dismissed the Plaintiffs’ suit. 
The leariu'd Subordinate .liidjje, however, 
held that in the abspnee of the prwent 
Plaintiffs from the sec. 1 18A proceediiif's 
Defendant No. I ' did not obtain a rent 
decree hnt merely a money decree. There 
does not s^em to be any direct authority 
on the point though we have been referred 
to one or two authorities which T must 
presently notice. But I should liavo cer- 
tainly thought that the decree obtained 
was a rent decree provided, as in the jire- 
seut case, the rocoi'dcd tenants were 
brought on the record and that it was not 
necessary that Defendant No. 1 in this 
suit in order to obtain a rent decree should 
bring on the record a tenant such as the 
Plaintiffs whose transfer he had never re- 
cognised at all. The only authority 
against this view is one referred to in the 
last edition of Mr. Ben’s book on the 
Bengal Tenancy .^et, at p. 089. The case 
is not a reported case hut it is a decision 
of a Judge of this Court sitting singly. 
The decision was given in Civil Eevision 
Case No. 1284 of 1923. We have read 
that judgment and there are ])assagcs or a 
passage which might possibly support tiio 
contentions now urged before us on behalf 
of the Ees))ondeuts in this appeal, but 
taking the judgment as a whole we do not 
think* that it can be taken to have dealt 
with the point we have got to decide or 
that it is .*111 aiitlinrity against the view 
which wo huv'e alm.ady expressed. Wti . 
tver« referred on behalf of the Appellant •' 


to passages ia Hdfo Chandra 'v, Umesh 
Chandra (1), Sakharuddin v, Hcmatigini 
f2) and Rajahali v. Dina Nalh (3). But 
we do not think that the ouestion raised 
in those cases are really identical with. 
I lie matter whiidi we have to decide. ^Plie 
only oilier deeision which was relied on on 
liehalf of the I{es]K)ndents in this apical 
was the deeision in Nawah Ilabibullah v. 
Shrkh Jiasrr f 1). In that decision the 
proeeedings under see. 1I8.\ were com- 
iiH'ius'd by a eo-sliaivr landlord who bad 
never reeognised the tiuusfcr, the Defen- 
dants in the suit were the remaining oo- 
sliarcrs and the recorded tenants and stib- 
sequently the co-sharers who were De- 
fendants and who had previously recog- 
nisi'd the transfer of a portion of the 
non-lransferahle holding were placed 'in 
the category of Plaintiffs and the suit pro- 
ceeded witli all the co-sharer landlords as 
I’laintiffs. A decree was obtained and the 
<|uestion arose whether it was a rent de- 
cree in the absence of the transferees of a 
);ortion of a non-transferable holding whose 
transfer had been recognised by some 
only of the co-sharer landlords. It was 
there held that the decree was not a rent 
decree but merely a money decree. But 
in that case the decree was obtained by all 
the eo-sharcr landlords some of whom had 
previously recognised the transfer and 
clearly it would have been inequitable to 
treat the decree obtained in that way as a 
rent decree' which could be enforced as 
such to the detriment of the person whose 
transfer had already been recognised by 
some of those who obtained the decree. 
In the case before us no such difficulty 
arises. The only Plaintiff in the rent suit 

(1) U O. W. N. 71 : «. c. 11 C. L. 3 . 989 
• ' (IWW). 

121 lu n. w. N. 480 neii). ' 

Ml IR 0. W. K. I30A 0915). 

(4) 94 O, W. »)<( (IMO), 
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was Defendant No. 1 in the i)resent pro- 
ceedings, the oo-simrer landlord who had 
never recognised the l.ransfer and in tny 
opinion that distingiiiHhos the ])ros<‘nt 
case from the decision in Nawab Hahib- 
uUah V. Shchh Ihtsrr (4). We think, 
therefore, that Deiondniit No. ] in the 
rent suit obtained in the sec. 148A pro- 
ceedings to which all the i-ecorded tenants 
were parties and the other co-sharer land- 
lords a rent decree which he could enforce 
as such, h’or the rea-^ons we have indi- 
cated we think that the decision of the 
Miinsif w'as right and that of the Sub- 
ordinate Judge wrong, ,ind the appeal is 
accordingly allowed and the Plaintiffs’ snit' 
dismissed with costs in all Courts. 

I’antox, J. — T agree. 

N. G. 

[CIVIL APPELLATE JORISOICTION.I 
Afpral from Apprliatk Dccker 
No. 1978 OF 1922. 

Gbfavrs, J. ] Panoranan Sarkar 
Cuming, J. and ors , Defendants, 

1925, Appellants, 

Heard, v. 

a, March. IIani Basanta Komari 
Judgment, Dasi and ors , Plain- 

t 11, March. tiffs. Respondents. 

Limitation Act (IX of 1908), Soh. I, Art. IJ^X— 
Suit to recover dUuviated land which hat reformed 
— OntM on Flaintif to prove poueesion within IS 
yearc, actwd or eonetruetive -Poeeettion, when will 
be preeumed in Plcnntijpe favour. 

Cases of dUuviated land or jungle or 
toasU lands are no exception to the gene- 
ral rule that a Plaintiff who is disposses- 
ed and brings a suit for recovery of posses- 
sion must show that he was in possession 
within 12 years of the date of the suit. 
To do this he may rely on a variety of 
evidence. For. instance, he could show 
that he was in possession up to the time 
of diluvion and that the land remained 
. (4) u cr.w. N. clii (in20>. 


under water or incapable of being posses- 
sed up to a point of time within the 
statutory period, or epen though out of 
pos.sess!(>n he might show that he had a 
subsisting title, in which case possession 
would he considered to go back to him 
when the. trespasser was evicted by vis 
major when the lands were washed away. 

This was an appeal preferred on the 
1st of Angnst 192“2 against a decree of the 
Di.stricl .Judge of Xillah .Tessore (Mr. M. 
(’. (Jhosh), dated the Irtth April 1922, 
modifying a decree of the Subordinato 
Judge of that District (Uabn Jagadish 
Chandra Sen), dated tlie 20th Api-il 1921, 

9’he fads of the case will appear from 
the judgment. 

Babu Surendra Nath Guha and Mr, 
Nuruddin Ahmed for the Appellants, 

Babus Joges Chandra Ray and Ramoni 
Mohan Chatterjee for the Respondents, 

The JuDGMBN’i,’ OF THE COURT was as 
follows : — 

Cuming, . 1 . — The facts of tliis appeal 
arc as follows : — 

The Plaintiff in tlie suit sued for i-e- 
envery of [lossession of certain chur lands, 
His case was tliat the laud in dispute 
formed part of his zamindari Mouzah 
Arara. The land had been washed away 
some time after the Revenue Survey and 
from the year 1310 (October 1903) began 
to reform and the Plaintiffs took posses- 
sion and remained in possession through 
a tenant. This tenant’s bolding was sold 
in execution of a decree for rent and pur- 
chased by the Plaintiff. When he went 
to take possession in 1318 (1911) he was 
resisted by the Defendant. Hence the 
suit which was instituted on the Gth Octo- 
ber 1915. The defence was that the land 
in suit appertained to the I.)eleu(].*)nt’s 
■h.rouzah Clmr Lankan, that the Plaintiffs 
* nev.er possessed these lands, the- land 

63 



498 


THl DSLOnTTX WBBKLT NOTBB. 


tVoG. XXZ. 


Panchanan Sarkab V . Rahi Basanta Komam Dam, 


had reformed 30 years before the date of 
suit and the Defendant bad acquired a 
title by adverse T-Ossession. 

'I’he trial Court found that the suit was 
barred by limitation ; the Plaintiff had 
failed to prove that the land had reformed 
in 1910; on the contra^' they had re- 
formed 30 years ago and Defendant had 
been in possession all the time; the 
I'laintiff had failed to prove that he had 
been in ]X)Ssossion within Vi years of the 
date of suit ; and hence he dismissed the 
suit. 

On appeal to the District Court the 
learned District Judge held that the 
Plaintiffs had established their right and 
title to 18 bighas of the disputed laud 
which were a reformation in situ of their 
estate jNfouzah Arara. lie held that the 
lands were reformed in 1903 and that it 
was not established by the evidence that 
the 18 bighas were reformed over 12 years 
before the date of suit. It was for the 
Defendants to produce what evidence they 
could to show' that they had been in |K)s- 
scssion for 12 years, 

Piirthcr that in a case like this where 
the Plaintiffs prove right and title by re- 
ference to ancient document and the De- 
fendants are in pc^session, it is the duty 
of both parties to produce all the relevant 
evidence which is in their power and it is 
the duty of the Court to balance the evi- 
dence finally and to give the award to the 
parties on whose side there is a fair pre- 
ponderance of evidetice. Ho finally allow- 
ed the appeal to the extent of 18 bighas. 

The Defendant has appealed to this 
.Court. On his behalf Mr. Guha has con- 
tended shortly that the Plaintiff sues in 
ejectment; the case is governed by Art. 
142 of Sch, T of the Limitation Act and 
it is for the Plaintiff first to prove that 
he possession within the statutory 

periotf ; the learned Judge in the Court 


below had not approached the case from 
this point of view', but had wrongly placed 
the onus on the Defendant ; the Plain- 
tiff had failed to prove his possession 
within the statutory period and his suit 
should have been dismissed as barred by 
limitation. The Respondent argues that 
if the land came above water Ices than 12 
years before the date of suit he had dis- 
charged the onus. All he had then got 
to show is that he had at some period 
before the date of the suit a title to the 
land. 

Now the Plaintiff sues in ejectment. 
His case in his plaint is one of possession 
and dispossession and Art. 142 clearly ap- 
plies and to succeed he must first of all 
prove that he had jxjssession within 
the statutory period. [See Rakhal Chan- 
dra Chose V. Durgadas Samanta (1).'| 
In this case all the decisions on this point 
have been discussed and dealt with and 
it is unnecessary for me to go over the 
same ground. The learned Judges re- 
marked that cases of diluviatcd land or 
jungle or w'aste lands are no exception to 
the general rule that u‘ Plaintiff who is dis- 
possessed and brines a suit for recovery of 
possession must show he was in posses- 
sion w'ithin twelve vears of the date of’ 
'suit. Their Lordships of the Privy 
Council affirm the same principle in the 
case of Rani Hemanta Kumari v. Jagad- 
indra Nath (2), This was also a case of 
diluvion and alluvion. The point is now 
so well-settled that any further discussion 
of it would be idle. 

The Respondent then contends that it 
has been found that the land emerged 
within 12 years of the date of suit. He 
has title to the land and the title must be 
considered to be subsisting during the 
time that the land wae under water and 

|l) ‘/a O. W, N. 7*8 (1P22). 

. 2 ) 10 0 . w. s. eao, m (P. o.) aeoo). 
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possession follows title. So his posses- 
sion must be considered to have conti- 
nued whilst the land was under water up 
to the time it emerged which was a point 
of time within the statutory period. Now 
no doubt if the Plaintiff had possession at 
the time of submergence or had then a 
subsisting title he would he in constructive 
possession during the period of submerg- 
ence. This is the principle which under- 
lies the decision in Secretary of State for 
India v. Krishnamoni Gupta (3), where 
it was pointed out (p. 535) that if a person 
enter upon the land of unuther and hold 
possession fur a time and then without 
having acquired a tit.c under the statute 
abandon possession, the rightful owner on 
the abundonment ie in the same position 
in all respects as he was before the intru- 
sion took place and further that on dis- 
possession of the trespasser by the flood 
the constructive possession was with the 
true owner. [Sec also Basanta Kumar 
Bay V. Secretary of State for Lidia (4).] 
But the true owner docs not mean a per- 
son who at some more or less remote 
penod had a title to the land. It means 
the person who has a subsistiug title even 
though ho be out of possession. The lies- 
pondont argues that it is sullicienl tiiat he 
cun show that some time or otlicr he had 
a title to throw the burden of proof on the 
other party to prove he lost that title and 
would rely on Basanta Kumar Bay v. 
Secretary of State for India (4). But in 
that case no question of the burden of 
proof arose or was decided. Respondent 
further argues that there is a presumption 
that possession went with the title [h'UH- 
jeet Bam Pandey v. Oobardhan Ram 

(3) L. B. 30 I. A. Ifrl : ». 0 . 1. L. B. 20 Cal. 

6J8 at p. 635 j 6 0. W. K. 017 (1902), 

(4) L. U. 44 I. A. 101 : K. c. 1. L. U. 41 Cal. 

6681 21 C. W. N, 642 (1917). 


Pandey (5)1 . But this principle has 
not been so broadlv stated as the 
Respondent would now put it. It 
would probably be more correct to 
say that wlierc the evidence as to posses- 
sion is conflicting the Courts may rely on 
the presumption that )x>ssession follows 
title. (See tlie case of Thahir Singh v. 
Bhoyeraj Singh (6), wdiere it was pointed 
out that in cases where the evidence on 
both sides was oipially balanced jire- 
ference should be given (o the side with 
w'liom title w'as found. 

1 have found nothing in the numerous 
cases that I have considered which could 
lead me to any other conclusion but that 
in ihc case of alluvion and diliivion there 
is no departure from the ordinary rule 
that a I'laintiff suing in ciectmeut must 
prove possession within 12 years. To do 
this he may rely on a variety of evidence. 
For instance, ho could show that he was 
in possession up to the time of diluvioii 
and tiiat the laud remained under water 
or incapable of being possessed up to a 
point of time withki the statutory period 
or even though out of possession ho might 
show tiiat he had a subsisting title, in 
which case ^x^ssessiou would be consider- 
ed to go back to him when the trespasser 
was evicted by vis major when the lands 
were washed away. 

But this after all is only the manner in 
which ho could prove his possession. The 
rule remains the same. Ho must prove 
possession witliiu 12 year.s from the date 
of suit and it ir^ from this xluudpuiut tluil 
the case must be approached and from 
which unl'oitunately the learued District 
Judge has not approached it. The case 
must thereforo be sent back to him for a 
determination of the following point. 

He will consider if ihc I’lainliff has 

20 W. U. 2o tl’. O.J (lt>73J. 

(6) 1. L. B. 27 Cal, 25 (1899). 
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proved his possession within 12 years of 
tile date of suit. If he decides this point 
against (iic Plaintiff, he must dismiss the 
Plaiiitilf’s suit. If he decides it in favour 
of tlie Plaintiff, he will make a decree 
which he made before and which is now 
on ajipeal before us. He will decide the 
appeal on the evidence now on the record. 
The Ajipellant is entitled to his costs in 
this Court. With regard to costs in the 
trial Court and Court of first appeal, they 
will abide the final result. 

Greaves, J, — ^I agree. 

N. G. 

tOlVlL REVISIOMAL JORISOIOTION.] 
Role No. 1176 of 1925. 

Bsnode Bruart Saha, 
Petitioner, Opposite 
Parly in the trial Ooart, 

V. 

lUl SUNOABt UaSSTA, 
Opposite Party, Peti- 
tioner in the trial OonrU 

Succeuion of Property Protection Act (JilJC of 
Slivb'it o/ idol, if competent to tnake ap- 
fdieation under the Act— Act not limited in appli- 
cation to inteetate suceeeiion—See. 14 — Apjdication 
inode within tix month* of the death of widow who 
intervened a* holder of life interest, if within time. 

One P by his Will^ qave a life interest 
in his properties to his wife and also 
authorised her to adopt a son, failing 
which event the properties were to vest 
in two idols. After P’s death his widow 
was in possession for a long time and on 
her death one B took possession of the 
properties alleging that the widow had 
adopted his son. On Hie application of 
the. mother of P representing herself as a 
shebait of the idols the District Judge 
made an order directing that the curator 
appointed uHder the Aft should make over 
the prr>j)erties to the applicant before 
him: 


Held — That it is competent /or a shebait 
to present an application under the Act. 

The expression “ succession ” fn the 
Act is not confined to intestate succession 
and applies also to testamentary succes- 
sion. 

It is not necessary to bring the opera- 
tion of the Act into play that the succes- 
sion should be claimed from the last de- 
ceased proprietor and the application 
having been made within six montfis of 
the death of the widow of the testator was 
properly made within the meaning of see. 
14 of the Act. 

This was a Rule granted on the 4th 
September 1925 against an order of the 
District Judge of Rungpur (Babu Rajen- 
dra l.ial Sadhu). dated the 2Gth August 
1925. 

The facts of the case will appear from 
the judgment. 

Sir B. 0. Milter and Mr. Alul Chandra 
Gupta (with Babu Jitendra Kumar Sen 
Gupta) for the Petitioner. 

Messrs. II. D, Bose, GArijaprasanna 
Sanyal and Babus Mritunjoy Chatto- 
paJhyay and Provat Kumar Sen for the 
Opposite Party, 

The Judgment ok the Court was as 
follows : - 

TJjis Rule was obtained on an applica- 
tion for revision of an order passed by tlie 
District Judge of Rungpur under sec. 115 
of tbo Civil Procedure (,'ode. Tlie order 
was passed by the J udge under the provi- 
sions of tlie Succession of Projjerty Pro- 
tection Act No. .\IX of 1841 directing 
that the curator appointed under that Act 
should make over certain properties to one 
Rai Sundari Dassya. 

The facts are tlicse : One Pnrna Chan- 
dra Saha died in 1899. He left a Will, 
under the provisions of which amongst 
other things it was directejl that bis 


Panto N, J. 

B. B. Guosk, j. 
1926, 

29, January. 
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widow should remain in possession of the 
properties for her life. Certain annuities 
were given to his mother, the Oppoate 
Party before us, and his grandmother. 
The widow Sarada Sundari was given 
authority to adopt a sun and it was pro- 
vided that if she died witlioui making any 
adoption all the properties letl by the 
testator should vest in two idols and that 
by tlie income of the properlies the deb- 
sheba of the idols should he pei runned and 
if there was any snrjilus lel'I. tJial wotdd 
be spent for certain charitable and educa- 
tional purposes. The lady Sarada Sun- 
dari died on the ildrd November and 
after her death the present I’elitioncr 
Benude Behary Saha to<.ik |)OH.si'ssion of 
the properties, moveable and immoveable, 
left by Sarada Sundari on (ho allegation 
that Sarada Sundari had adopted his sun 
Sudhir ucconling to (he authority given 
in the Will of i’uriia Chandra Saha. 
Thereupon, the, Oj)posi(e Party, the 
mother of Puma Chandra Saha, Bai Sun- 
dari, made an a))plicaliun under Act XTX 
of 1641 on svhich the order (‘um])iaiued of 
was made by the District Judge. 

The contentions on behalf of the Peti- 
tioner may be shortly summarised in this 
way. The Opiwsitc I’arty* and Puma 
Chandra belonged to the same family and 
were agnatic relations. There arc two 
other persons, Bhabani and Banku, wlio 
arc also descendants from the common 
ancostoj. The idols to whom the pro- 
perty lias been left by the testator were 
established by an ancestor of all these 
persons. Thercfore, all the j)ci’.son», 
Puma, the Opposite Party* and the olheiM 
mentioned above were shebuils of the two 
idols. Puma used to perform the shvha 
for nineteen days in the mouth and the 
other tlireo persons performed the shvha 


for the remaining eleven days. On this 
fact, the contention raised is that the 
mother Bai t-Tmdari who presented the 
iwtitiun describing herself as shebait of 
the two idols and ae such entitled to pos- 
session of the projKjrties was not the sole 
shebait and as the cpiestioii involved re- 
lates to the conflicting claims of shchaits 
to the custody of the proi)erty belonging 
to the idols the matter does not come 
Avithin (he purview of (he ('uralom Act. 

Hecojidly, the shebait is not one of the 
persons who arc authorised to present an 
applicalion under that Act. 

file (bird argunicJit is that IJie dLspute 
does not arise on a ipiestion of succession 
because the tide of the idols arises for the 
lirsl lime by virtue of the Will and the 
mother, therefore, cannot claim the pro- 
perties by siiecoseion. 

J'OiirlJily, it is urged iJiat there is no 
finding in the judgment that the applicant 
was likely to he materially prejudiced if 
left to tJ)c ordinary remedy of a regular 
suit. 

Jjastly, it is argued that uuder sec. 14 
of the .\ct. Ibis application of Bai Sundari 
w'as incompetent as it was not luado with- 
in six months of the death of Puma Chan- 
dra Saha from whom (he succession can 
only he olaimed. 

With regard to the first ijoint, it may bo 
pointed out that there was no confilctiug 
claim as to the right of shebaitship iji the 
Court below'. I’ho ((uestJou that was 
raised and which was decided was whe- 
ther Ihc Opposite Party* wa« entitled to 
hold the properties on behalf of his son 
Sudhir iviiiiiar who was alleged to have 
lieen adopled hv Ka»ada Sundari, tJic 
widow of I’urna Chandra. No claim was 
preferred by 1 Vnode LJeJitiri, the Opjwsito 
I’arty,*' (haf he w'as entitled to remain in 


in the tml Court. - Air. 


* in the trial Coui't. 
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possession of tlie properties as one of the 
joint nhebuits and this question has not at 
all Ijeen discussed by the lower Court. 
Tliis j)oiut we cannot allow to be raised 
fur the first time in revision. 

The second point may be answered 
thus ; that the properties were claimed by 
t!ic idols and that the idols arc juridical 
pursous can hardly bo disputcil. The 
idols were certainly entitled, therefore, 
to make the present application under the 
Curators Act and as is well-known the 
idols must act through some human 
agency. 'I'hc lady Hai Sundari presented 
the application as nhcbitit of the idols to 
be put into ))ossc‘ssion of the properties. 
'J’here caniiol, therefore, be any question 
of the slicbail bciii}’ the jiioprietor of the 
}>rojcrtit"' ; the properties have been or- 
dered to be made o\cr to Kai Soiulari oniy 
Uij shchiUl of llie two idols as she describes 
herself to be. 

The lliird point seems to be somewlial 
obscure. .Mthough the title of llie idols 
arises from the testament ary provisions of 
the Will and it is a case of testauienlary 
succession, there is nothing to show that 
the e.\pression ’* succession ” in the 
Curators Act must be confined to intestate 
succession and not .apply to testamentary 
succession. This pbiut also fails. 

The next question is with regard to see. 
14 of the Act, which lays down : “ That 
this Act shall not be put in force, imless 
the aforesaid application to the Judge be 
made within si.K luoiiths of the docea'^c 
of the proprietor, whose properl;^ is claim- 
ed by right in succession ” Here, the 
proprietor is said to be, by the Oppo-i'o 
Party,* Sarada Sundari and she died witli- 
iu six mouths of the application. The 
contention on behalf of the Petitioner* is 
that succession is not claimed from her us 

V iu Court,— E kp. 


.succession is claimed from Puma Chan- 
dra who died in 1899. Under the provi- 
sions of this section , the application is not 
maintainable. But as has been observed 
with regard to a similar contention in the 
case of Bhimappa v. Khanappa (1), it is 
not necessary to bring the otHsration of 
this Act into ])lay that the succession 
should be claimed from the last deceased 
proprietor. Tlie learned Chief Justice in 
delivering the judgment of tlie Court in 
that ease observed : ” It is, however, ad- 
mitted that the application was within 
six mouths of the death of Basawu, and 
it is contended on behalf of the opponents 
that the deeeo'ie of (he proprielor whose 
prop.’rty is chiiiued by ri,'/b( ' iii ciicecs- 
sion ’ referred to in sec. 1 1, would include 
the decease of Basuwa in the present 
case, beeuuse Basawa was, between tho 
de.itli of her husbund and her own decease, 
the proprietor of (he property which is 
claimed, and it is claimed ‘ in succession ’ 
to her, that is to say, the claimant claims 
to succeed her in the possession of the pro- 
perty. 'I'his view of the section is, we 
tiiiuk, correct. The words of the Act ap- 
pear to Jiai'e been very carefully chosen. 
Thus iu the beginning of the preamble we 
find a reference to ‘ pretended claims of 
rights by gift or succession.’ Here tho 
expression is ' by succession ’ and is used 
to express the point of view of the claim- 
ant. Then in the second paragraph of 
the xireumble we have ‘ the circumstance 
of actual ix)sses.siun when taken upon a 
succeibsion,’ that is, regarding the succes- 
bion from the |)oint of view of the Judge 
aud not from the point of liew of an in- 
terested party.” The learned Chief 
Justice further observed : — ” All that the 
Judge has to decide is who should be put 
info possession of the projierty iu succes- 
sion to (lie las( deceased holder. An ap- 
(1) 1. L. E. 3-1 Bom. 113 (1909}. 
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decision ii|)on that point within six Ar-r. No. 530 or 192-1. 


months of the death of Basawa and we, 
therefore, think that he acted with juris- 
diction in comin" to his decision.” We 
agree with this view of the reading of see. 
M of the CuratorB Act. 

With regard to the contention that it’c 
District .ludge did not come to a linding 
that the ajiplicant was likely to he mate- 
rially prcjiulioed if left lo tlio ordinary 
remedy of a regular suit, wo have to ob- 
serve that although there is no actual tind- 
ing in those words, the facts found by the 
learned Judge sufliciently show that this 
question was present in bis mind, and he 
expressly refers to the provision of sec. 3 
of the Act with regard to this application. 
He has found that tlie Opposite Daily* has 
taken away all the valuable moveable pro- 
perties left by tlic deccn-.scd and lie claims 
the properties on behalf of his son. That 
lindiiig is suflicient to inaintain an appli- 
cation under .see. -‘I. 

It is unnecessary for us to express any 
opinion on the question whether Benode 
Behary would be entitled to the possession 
of tho properties as shebaiL of the idols or 
what tlie rights of jiartics are under tho 
Will. It is sufficient to say that we do 
not find that the order of the Judge of tlie 
Court below is without jurisdiction or lias 
been made by any irregular exercise of 
jurisdiction. 

The Rule is, therefore, diseliarged with 
costs. Hearing-fee, five gold mohui’s. 

R. C. M. 

* in the trial Court. - Uki*. 


Newbodld, J. 

B. B. Ghosb, J. OAuUh UowLi'AU and 
1925, anr., Appellants, 

Heard, 1 U and t». 

11, February. TiiK KiKG-E.Mi’HXtoli, 
Jndgiiienf, | Respondent. 

ll, February. 

Crimmd Procedure Coilr (Act V of ISOS), sec. 
10.^— Sla/enioU to puUce in coitrae vf iutesiigaUon 
under Chap, XI T, hyitimate use of— Jury not /w o- 
perlg U'tirned as In the inadmUsihilitg of 
statement - Verdict set aside. 

Under sec. 162 os not/) amended, state- 
ments made by any person to a police 
officer in the course of an investigation 
under Chap. XIV shall not be used for anij 
purpose except to contradict a witness at 
the request of the accused in the manner 
provided in the second paragraph of the 
section. 

Where a witness for the prosecution 
made statements Lo the police supporting 
the ease for the prosecution but resiled 
from them in tho Magistrate s Court as 
also in the Sessions Court, and the Judge, 
although he did not positively draw the 
attention of the jurg to these statements as 
evidence against the accused, refrained 
from warning them that these statements 
made by this witness to the pntirc were not 
evidence at all : 

IJeld — That under the present law it was 
the duty of the Judge to withhold from the 
jury's knowledge the statements made by 
this witness to the police unless they were 
proved in the manner provided by late at 
the request of the accused. 

This was an appeal preferred on the 
19th Sei)tember 1924 against an order ot 
the Sessions .Fudge of Dacca (Mr. S. N. 
(luJia). dated the 4th July 1924, in a trial 
hv a jury who unanimously pronounced a 
verdict of guilty. 
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The facts of (he cast* will appear from 
the 

Mr. K. N. ('hnuilUvri and l^nhn Jali 
Moh(tn for the Ap|K*llants. 

Mr. Khundbir for the Crown. 

The .lirrxiAiKNT OK 'I (‘oi'RT was as 
follows : — 

'I'he two Appellants before us liiiYO 
been convicted of constrnctive murder on 
a charge framed that thov committed an 
olfence pnnishahlc under sec. n02 read 
with sec. 110, 1. T. C. On that conviction 
they have been sentenced to transportation 
for life. They were also convicted of 
rioting but no separate bentenee was 
passed under sec. 1 17, I. ]’. C. 

It is imnccefisai'y to stale the facts of the 
case. It is conceded by the learned 
Deputy Legal llemembrancer that he 
cannot resist one point urged on behalf of 
the Appellants that evidence was admitted 
that was not admissible under the law. 
One of the witnesst>s for the prosecution 
was. a man named Kobari. It is in evi- 
dence that this witnesb before the police 
made statements sup|M)rting the csiso for 
the prosecution, llcfore the committing 
Magistrate he resiled from those state- 
ments and Jiis evidence before the Sessions 
Judge w*as suhstaiftially to the same 
effect as that guen in the committing 
Court. 

If anything, it was even less favourable 
to the proseention. The learned Sessions 
Judge upi)ears to have overlooked the 
alteration in the law effected by the rect'iit 
amendment of sec. ](}‘2, Cr. 1’. C. X-nder 
that section, as it now stands, statements 
niadc by any |)erson to a police olficer in 
the course of an investigation under Chap. 
XIV shall. not be used for any purpose ex- 
cept to eonti adict a witness at the request 
of the accused iii the manner provided in 
the jfjaragraph of the section. The 


admission of this evidence as to the state* 
inents m.ade by Kuknri to the police wa-s 
likely to scrioittily prejudice the Appel- 
lants, (or we find further that though the 
learned Sessions Judge did n<d positively 
draw' attention lo (he, sc stntemeiils ne evi- 
dence .ngninst the Apixdlants, he did not, 
.‘IS li(' should have done, warn the jury 
that the staleinente made by this witness 
to the police were no evidence at all in 
support of the case for the prosecution, 
ruder (he ]>resent law' it was the duty of 
the .Judge to withhold from the jury’s 
knowledge the statements made by this 
witness to the police unless they were 
proved in the manner jn'ovided by law nt 
the request of the aecnsed. 

W'e must accordingly allow this appeal! 
Wo set aside the conviction and sentence 
passed on the Appellants and direct that 
they be ro-tried according to law. 

P. C. M. 


^CRIMINAL REVISIONAL JURISDICTION.] 
Rbv. No. S52 of 1925. 

C. C. Ghosb, J. 

Duvai-, J. ]Tarakes\var Mukuo- 

1925, rAUbVAV, Petitioner, 

Heard, «. 

lli Dcccnibor. The EiMd-EHPBBOR, 
J udgment. Opposite Party. 

18, December. 

Criminal Procedure Cod«(Aet V of 1898), ueo, 
SOS, lfl6—Comfdaint, trantfer of, after eognieanee 
taken— Dumiual hy trying Court under seo. SOS— 
Court to make com^int under tee. 476—Juritdie- 
tiou. 

Where on a compUUjit having been 
transferred to another Court and dismisted 
under sec. 20S, Cr. P. C., the Magistrate 
before whom the petition of complaint was 
filed took proceedings under sec, 211, 
1. P. C., by making a complaitit under, 
see. 470, Cr. P. C., and transferted the 
same for action to another Magistrate i 
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Held — That the Court before lehieh 
eomplaint tcae filed had no furiedietion to 
take proeeedinne under see. 476, Cr, P, C. 

If a eomplaint under eec. 476 is to he 
made in cases such as the present, it should 
he made by the Court which tried the case 
and not by the Court before which the 
complaint was filed. 

Thifl wns a Tinle p'mnted on the 4th 
November 1926 against an order of the 
Rpminna .Tnd<re of Backer"un|!;e, dated the 
Srd Aiisrnst 1926, summarilv dismissing 
an appeal prcfeml to his Court against 
an nr ifir of the Assistant Sessions Jud$;e 
of Backerjinnpc, dated the 23rd July 1925, 
convicting the accused of an offence under 
sec. 211, T. P. C., and sentenoin<» him to 
one and a half years’ ii(;orous impriaon- 
ment. 

The facta of the case v/ill appear from 
the iudjrment. 

Bahus Suresh Ch. Talukdar and Itamen- 
dra Chandra Boif for the Petitioner. 

Mr. Ashrafali for the Crown. 

The JcKGMEXT OP THE CocRT waa as 
follows 

Tn this case the Petitioner filed a peti- 
t'on of complaint on the 14th June 1924 in 
the court of^ Mr. Suresh Chandra Sen, 
Bepntv Mascistrate, let class, under secs. 
395. rSO and 147. 1. P. C. Mr. Sen exa- 
m’nod the Petitioner on oath and there- 
after the case was transferred to the file 
of Mr. L. C. Ouha, Deputy Ma.ipstratc,. 
Ist class, for disposal. Mr. L. C. Guha 
held a local enquiry and then dismissed 
the Petitioner’s com^*UDt under .sec. 203, 
Gh. P. C. He however, that 

there was no occasion for proceed- 
in;rs against the Petitioner under sec. 
211, I. P. C. Mr. Sen before whom 
the petition of complaint had been 
filed thereafter made a complaint under 
•ee. 476, Cr. P. C., against t^ Petitioner 


and sent the complaint to Mr. Das, 
Deputy Magistrate, for necessary action. 
After a preliminary enquiry the Petitioner* 
was committed to the Court of Session tO 
take his trial under sec. 211. 1. P. C. He 
was convicted by the Assistant Sessions 
Judge and sentenced to undergo rigorous 
imprisonment for a period of one year and 
■ a half. An appeal against the said convic- 
tion and sentence w'os summarily dis- 
missed bv j\Ir. Carter, Sessions Judge, on 
the 3rd August 1925. 

It is now contended before u$ that the 
Petitioner’s case having been transferred 
ftom the file of Mr. Sen to that of Mr. 
(iuha, Deputy Magistrate, who tried the 
case on the merits, the former had no 
jurisdiction to make the complaint under 
sec. 476, Cr. P. C. The matter really de- ■ 
pends upon the meaning of the words> 
“which appears to have been committed- 
in or in relation to a proceeding in that 
Court ” occurring in see. 476, Cr. P. C. 
Tt will be noticed that the same words 
occurred in cl. (6) of sub-sec. (1) of sec. 
195, Cr. P. C. Now, it has been held'in 
cases under the old see. 195, Cr. P. U., 
that it is the Court trying the case which 
is tl'.e proper authority to grant sanction 
and not the Court before which proceed- 
ings aie instituted and by which process 
is issued fsce the cases of Jeebun Krista 
Shaw V. Benoy Krista Shaw (1) and Puti- 
ram Buidas v. Mahomed Kasem (2)1. 
No doubt under the present Code, sanction 
to prosecute under sec. 195 has been done 
away with and in its place a complaint has 
to be made in writing under sec. 476, Cr. 
P. C. We think, however, that the ratio 
of the decisions referred to above applies 
and that if a complaint had to be made in 
this case it should have been made by 
Mr, Guha and not by Mr. Sen. In thia 

(I) 6 O. w. N. 86 (WOl*. 

(S) 8 C. W. N. 39 (1896). 
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view of the matter the contention urged 


before ns-puccceds and we make the Kulc 
‘absolute. The result is that the conviction 
and sentence are set aside and the Peti- 
tioner will be discharged from his bail 
bonds. 

H. C. 

PBIVT COUNCIL. 

[Apfbal vboh Laborb.] 

ViSCOCST FlKlAT. 

Sib Jobm Edge. 

Mb. Amkbr All. 

Mr. JosiicB Durr. 

1925, 

Heard, 2 and 

4, July. 

Judgment, 

2tt, July. J 

Indian Keidence Act (I of 18! I), kc. iO— Special 
outlom of aucceuion in family or tribe— Oe/ierul 
eeidenee by membert, leMout proof of epeeifio in- 
elancee, if euffieUnt to eetaUieh euelom. 

Where the Plaitiliff, as sister, clamed 
to inherit the self-acquired properties of 
her brother under a special custom : 

Held — That a custom of the kind allctj- 
cd may be proved by general evidence as 
io its existence by members of the tribe, or 
family who would naturally be cognisant 
of its existence and its exercise without 
controversy , and the trial Court was in 
error in putting aiide a large body of such 
evidence adduced by the Plaintiff and 
wholly unrebutted by . the Defendants, 
merely on the ground that specific in- 
stances had not been proved. 

This was an appeal (No. 71 of 1921) 
from a decree of the High Court at Lahore, 
reversing a decree, dated the Cth June 
1917, of the Court of tlie Senior Subordi- 
nate Judge of Attock. 

The suit w’as brought by Musammat 
Channi JBibi, the daughter of Muhammad 
Xhan who had died in 1902 leaving con- 
siderable pwtpertv in the .Attock District. 

-v 


The deceased left two widows surviving 
him and a posthumous son named Ali 
Waris Klian was born shortly after. The 
latter died in 1904 and the widows in 1912 
and 1915. In the following year tlie 
Plaintiff brought her suit claiming the en- 
tire property as sister of her deceased 
brother. 

The parties arc Ehattar agriculturists 
and before the .Tndicial Committee it was 
admitted that they w'ere governed by the 
customary law of their tribe. The Plain- 
tiff, however, contended that that law 
which operated in excluding a sister or 
daughter from succeeding in preference to 
collaterals, did not apply to self-acquired 
property. 

The suit was dismissed by tlie Subordi- 
nate Judge, but the High Court (Abdul 
Uuoof and Abdul Qadir, JJ.) held that 
the I’luintiff's contention was correct and 
decreed the suit with regard to that por- 
tion of the properly which they decided 
was self-acquired. 

The present appeal is by the Defend- 
ants, the collaterals, who claimed a pro- 
fereutial right of succession. 

Messrs. DeCruyther, f(, C. and K. U. 
llaikcs for the A]>pc]lants. 

Mr. .1. Majid for the Respondent. 

Their JjORUsHii's’ JuntiMEXi* was deli- 
vered by 

Mr. Amber Au. — T his appeal arises 
out of a suit brought by tlie Respondent 
Musammat Cbanni Bibi in the Court of 
the District Judge at Attock, for the estab- 
lislimcnt of her title in respect of certain 
lands which she claimeA by right of suc- 
cession to her deceased brother Ali Waris 
Khan. 

The following table will show the nla- 
tiouship of the parties in these proceed-' 


Ahmad Kbab and 
ors.. Appellants, 

V. 

Must. Gharsi B.iir, 
Respondent. 
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Both trace their descent from one Zul- 
fikar Khan through his eon Mahmud 
Khan. Mahmud had two wives, named 
respectively Saturo and Gohar Bano. By 
Sataro he had three sons, respectively 
named Ahmad Khan, Amir Khan and 
Mohamed Klian. By Gohar Bano lie had 
also three sons named Khan Mulak, 
Baland Khan and Hidayat Khan. 

It is in evidence that Mohamed Khan 
died in li)02, leaving him surviving two 
widows Musanimat llahi Khanam and 
Musammat Kur Jclian. The latter died 
in 1905. By llahi Khanam, who lived 
until 1915, Mohamed Khan had a son, AH 
Waris and a daughter, the Plaintiff in this 
case. Ali Waris died in 1904; tirul the 
litigation relates to his inheritance. 

The Defendants are the descendants of 
the brothers and half-brotheiis of ^loha- 
med Khan. 

The parties belong to one of the agrjciil- 
tural tribes of the I’unjab, called the 
Khattar. 

The Plaintiff whilst admitting the exist- 
ence in her tribe of a custom under which 
a daughter or a sister is excluded in favour 
of collaterals from inheritance in respect 
of “ ancestral ” property, denies its appli- 
cation to “ self-acquired property.” 

She States that th^re is no special or 
general custom prevailing in the Khattar 
tribe under w'hicJi collaterals like the De- 
fendants deprive a daughter or a sister of 
the right of succession to property ac- 
quired by the father or brother. 

The Defendants plead that by the cus- 
tom prevailing in the tribs or in the family, 
females are excluded from succession 
irrespective of the character of the pro- 
perty whether it was ancestral Or self- 
acquired. The parties went to trial on 
that issue. . 

There are two 'properties in dispute, 
one.call|d^Surag Salar, the other Kliarala. 


The Senior Sub-Judge of Attock before 
whom the case came for trial, found as a 
fact that Surag Salar was ” self-acquired 
property ” within the meaning of the cus- 
tom alleged by the Plaintiff, and that 
Kharala, save and except 416 Kanals of 
land, was ” ancestral.” But ae regards 
the Plaintiff’s claim he held that she hud 
failed for absence of specific instances to 
establish satisfactorily the custom under 
which she claimed her brother’s inberit- 
anco. lie accordingly dismissed her suit 
in respect of both the proi)ertiott. 

The High Ck>urt of l.Aihore. on tho 
Plaintiff’s appeal, h.ave given her a decree 
in res|)cct of Surag Salar and tlie 416 
Kanals of Kharala which appears to have 
boen admittedly purchased by Mohamed 
Khan, and dismissed her suit regarding 
the ancestral village of Kharala. 

The appeal to this Board is by the De- 
fendants, the collaterals, who claimed the 
succession of Ali Waris in preference to 
C'hanni Bibi, the sister. 

’J'he two points that have been raised 
before their Dordships really form the 
kernel of the case. 

The first is : Does Surag Salar, as has 
been found by the Courts in India, consti- 
tute in fact "•self-acquired property ” 
within the meaning of the custom alleged? 

The question whether Surag Salar was 
the " self-acquired ” property of the 
Plaintiff’s father turns upon the construc- 
tion of the revenue settlement which be- 
gan in 1852 and was completed in the year 
1863. The settlement was in fact made 
with Amir Khan and Baland Khan repre- 
senting the two branches of Mahmud 
Khan's family. 

The settlement papers make it perfrotly 
clear that prior to tbe settlement of 1863, 
the family of Mahmud Khan hod no right 
in Siirag Salar. That about the close of 
tire Bikh rule his sona had forcibly ousted 
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anioflier fnmly'that' had been settled at' 
SuFBg SalsT for over 40 years. As abeady 
stated they bad no title in the property ; 
they had installed themeelves there by 
force and on the estab'i>:hment of British 
rule in the Punjab, when settlement pro- 
ceedings were begun they applied for 
settlement with them on the strength of 
certain advances or payments they had 
made to the Sikh Government. The 
settlement proceed.'ng3 lasted several 
yeam and concluded only in 18C3. 

In the course of the proceedings a 
thorough inquiry was made as to title and 
possession. In the Punjab the Settle- 
ment Officer in the early days of British 
rule combined in his jjcrson both jud'cial 
and administrative functions. ITe had to 
investigate into the actual conditions of 
the occupation of lands in ros^iect of wliioh 
the settlement proceedings were instituted 
and to give effect to ascertained facts in 
accordance with the result of his enquiry 
whether the occupation was by virtue of- 
any right or title. There can hardly be 
any dispute that whilst ti e settlement 
proceedings were proceeding Mahmud 
Khan had died, for the settlement was 
made with his sons. 

Before the fi7ettlement Officer there 
were two parties arrayed against each 
other as claimants to the property of 
Surag Salar. Ghazan Kban represented 
the family which had been in possession - 
of Surag Salar for over 40 years. They 
were placed in the category of Plaintiffs ; 
whilst Amir Elian and Baland Khan re- 
presenting the family of Mahmud Khan 
were, the Defendants. Both belonged to 
the tribe of Khattar. 

It is not necessary in this judgment to 
refer in detail to the proceedings which 
culminated in tlie settlement ; it is enough 
to state the result of the enquiry embodied 
in Bobakar £z. F. 7. It runs thus 


“There la tio d<vnbt that the villagn ori))fiiui1ijr' 
belonsed t» the riaintilb. T*'e IlerHndanta’ poHiea- 
eion In of 22 yo .ra’ atnndinir. The Defendanta (-uffered 
A lose of th-ns'inile of rniioce. If. they h«d not made 
the \itlago aliad, it would have hei-n t tally ruined. 
Now tliu I oiiit for detvrniinniion i« whether the 
Phiintiffe suit is oiilertHinablo or not owing to their 
ejevtiiieut which took |i'ace 22 years ago. So it la 
Cii*Hr that the riaiutiff'e suit has boon pending since 
1852, f. ., for tho (a-t It years. In other words, the 
Doiciidiiiits’ (MtstiCMion is roiisidercd to have existed 
since l< years Iieforo tho institution of the suit. The 
pcriiHl is II |M*rioi| ilnrin^ wliich such a suit is cognis* 
aide. It is less than 12 years. Under these circum* 
stances the rtaiiitiff's suit is cognizable. Tho Plain*, 
tiffs nro origin d projirictors of the village. As a 
niaiu-ruf fiift, tho Dercmhiids hnve no concern with 
the iiilioritiiiice. The plea of the Defendants tbot 
piircliased tho \iMiige is worthless. They pruduce 
a sale-deed whioli is else worthless bcestiso they pro* 
viously initdo no inontioii of the s-ilo, nor is there any 
proof in ros|.cct thereof nor yet as to their possession 
before Sainliat, I.SiPt. Tho Plaintiffs were continuous, 
ly in proprietary possession liefoio the said Sambat. 
Tho opini >11 of Muiishi llnkiiiii (.'hand, ISxtra Assist* 
ant C ommissioner, is that oither its. 10 per cent, 
should be Used for the I’luintilfs as talaD<)odari 
dues or the village h.dd the iiarties’ pinperly iueqtial 
half tih'iros ’* 

**lt iH tliniTiroro ordfrod that tho cultivated laud 
of of tho villa>i:o he coiibidcred as the pro- 

pert/ of rhiiniitf No. i and that of tho other half ns 
tho property of iho Dofeiidiiuta. TJio objection mised 
by P ointiff No. 2 ns 1 1 two wi lls that they were 
separTtely sunk by tho PlniiitifFs and that they c.hniild 
be given to them or to rbiintiff No. i ig worthless 
beoausu if tho Defeiulants liad n^t made them abud 
while they woro in possession (of tho villaeo) they 
would have totally bciii ruiueU niid ueeless. They 
nro in working onlor. They should, therefore, remain 
the propel ty of Plaintiff No. 1 nud tho Defend ints 
in cqu'il half shurob." 

Again, the proceedings before tho Court 
of the Settlement Officer (Ex. P..8) are 
instructive : — 

*'Tlio PI •iiitiff’s NiiccFtors auain made the village 
abad after it had buuoiue deaolute. They are, there- 
fore, conriidered o-vuois. On y the Defei.diuts' pos- 
sessioD, which is of 20 years’ btanding, is to be taken 
into emnsideratioD. Li.t it is not worth consideration, 
because the PlaiutiiTs suit has been rieudiug simw 
the beginning of the British rule. An Apfieal was 
filed therein in the Commibsiouer’s Court uldoh re« 
aandiid the uwe to the Distriot Couit for fiuther 
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enquiry which wns made in this case. Under these 
circumstances the ejectment for 12 years during the 
British rule is not worth consideration, because if a 
complete en^iuiry had been made at that time, the 
Plaintiffs would have got their right. The Defend- 
ants* iiospossiun is considered to have existed since 
H years befoi-o the British rule. The Kxtra Assistant 
Commissioner has two proposals to me. One of them 
is that the Plaintiffs should get Bs. 10 per cent, as 
tnlauqadnri dues. Under the above circumstances I 
consider the Plaintiff’s right to bo siiiMjrior thinking 
tliat the Defendants had been in actual possesshni 
since 8 years before the British rule. The other 
pw»posal of the Kxtra Assistant Commissioiior is that 
in view of the fact that the Defendants shared profit 
and loss, the village should be given to Imth the 
parties in equal hall shares. 

The fiiiiil decision of the Settlement 
Officer concerning the half share settled 
witli Mahmud’s family is contained in 
Ex. D. 39, as follows : — 

‘•The proprietors dcsoonded from Ziillikar Khaii 
and Fateh Khan niH collect the produce of the entire 
land, cultivated by them and by the tenants distribute 
it among themselves according to the shart^s shown 
ill the Khewnt pajiers, and pay the Government ixjve- 
iiiio according to aiicestr.al shai-os in addition to Rs. 17 
per cent, on account of eosaes as under. 

In their LorJshipa’ judgment, the 
Settlement Officer having regard to the 
conflicting claims of the Tlaintiffs on one 
side and of the Defendants on the other, 
made an equitable divieion of the property 
between the two sets of claimants. The 
Plaintiffs (Ghazan’a i)eople) had the ori- 
ginal title by long occupation ; the De- 
fendants had ousted them to a consider- 
able extent and had undertaken some 
liabilities in respect of the payment of 
levenue, etc. The Settlement Officer, 
therefore, came to the conclusion that it 
would be equitable to settle half of the 
lands with the descendants of Ghazan 
Shan who were t^ Plaintiffs in the pro- 
ceedings, and give the other half to the 
descendants of Zulfikar Khan. Surag 
Salsr was' thus in no sense ancestral pro- 
|»^y-7-^t had not been acquired by their 
a^stq^afjtilfikar or Mahmud Khan and 


handed down to their successdra. The 
settlement was effected in fact with Amir 
Khan and Baland Khan as representing 
the family of Zulfikar Khan and the title 
of proprietors was declared to be with 
them for the family. The direction con- 
tained in Document D. 39, page 180, 
shows the character of the settlement with 
the Defendants’ family. 

Their Lordship.s are clearly of opinion 
(hat the judgment of the Subordinate 
Judge and of the learned Judges of the 
High Tonrt witli regard to Snrag Salar is 
right. 

As regards the custom in respect of 
which the two Courts in India have differ- 
ed, their Lordsliipt; think the Subordinate 
Judge was in error in putting aside the 
lai’ge body of evidence on the Plaintiff's 
side merely on llic ground that sj^ecific in- 
stances had not been proved. They, are 
of opinion that the learned Judges of the 
High Court arc right in holding that a 
custom of the kind alleged in this case 
may be proved by general evidence as to 
its existence by members of tlie tribe or 
family who would naturally be cognisant 
of its existence and its exercise without 
controversy. 

There k a large body of oral evidence 
establishing the custom, wholly unrebut- 
ted by the Defendants who have relied ex- 
clusively on the Riwaj-i-Aam. The 
Judges of the High Court have comment- 
ed on these documente, and their Lord- 
sliips see no reason to differ from them. 

The Judges of the High Court have re- 
ferred to the evidence of Sirdar Moham- 
med Hyat Khan, a distinguished officer of 
the Government, which if admisnbki. 
would be conclusive in the case ; but it is 
urged by the Appellants’ counsel that it 
cannot be put in evidence as it i* not in 
compliance with the requirements of the 
Indian Evidence Act, I of 1872. Their 
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Lordships are not prepared to say that in 
the circumstances of the case it was erro* 
neously admitted but assuming it is inad- 
missible it forms only one item in the 
mass of evidence on which the Flaintift' 
relied and which has been thoroughly exa- 
mined by the High Court. 

On the whole their Lordships are of 
opinion that this appeal should be dis- 
missed and they will humbly advise His 
Majesty accordingly. The Appellants will 
pay to the Itesfx^ndent the costs. 

Solicitors: Messrs, Hankcn, Ford tf 
Chester for the Apj)ellants. 

Solicitors : Messrs. Francis <£ llarhcr 
for the Respondent. 

G. D. M. 


(CIVIL APPELLATE JURISDICTION.] 
Full Bench Beference 
No. i or 1925 

IN 

Afpbal ruoM Apfbllatb Bbcbeb 
No. 2212 or 1922. 


CuATTBBJBA, A. C. J. 

WaLMilet, j. 

CuMlNQ, J. 

Page, J. 

CUAB&AVABTf, J. 

1926, 

Heard, 27, January. 
Judgment, 2il, February.) 


Nihanvan 

Muki ERJ£B, 

Appellant, 

V. 

Su. SOUOAUINI 
Dasi and ors., 
Itespondeuts. 


PartitCon hj/ Civil Cowt-GraiU of penmnmt 


Itate by eo-tkareri before partition— Other oo-eharer, 
to whom land allotted, if takes it tubject to lease. 


A person to whom a parcel o} land has 
been allotted by a decree for partition of 
a CivU Court does not take it subject to a 
permanent lease granted by his former 
co-owners without his concurrence when 
the land was the joint property of all the 
co-sharers. 


The Beference arose in S. A. No. 2242 
of 1922, which was preferred against the 
decree of Babu Nalini Kanta Base, Sub- 


ordinate Judge, 1st Court, 24-Fargaua8, 
dated the 19th June 1922, reversing that 
of Babu Rasick Mohan Bhattacharjee, 
Munsif, 2nd Court, Seuldah, dated the 
31st day of J uly 1920. 

The facts of the case will appear suffi- 
ciently from the Okoeb of Reference 
w’liich was as follows : — 

CuMixn and B. B. Ghosk, JJ. — The 
suit out of wliich this appeal arises was 
broiigiil for khas |H>sseeHion of a ])iece of 
homestead land on ejectment of Defend- 
ant No. 1 after service of nolice to quit. 
I’hc fiictb on which the (piestion of law 
which arises for jlecision in this appeal 
may be shortly stated thus ; The land in 
dispute along witJi other properties be- 
longed to one Kshetra Mohan Mukherji 
and his co-bharers, Kshetra Mohan being 
entitled to J/5th share of the whole. He 
died leaving his childless widow Tripura 
8undari us his heir. During her life-time 
her co-shai'eiE who had a 4/5tli share in 
the property granted a mokarari mourashi 
lease of the land in .suit to one Dina Nath 
Mukhetji by accepting a kahnliyat exe- 
cuted by the tenant, dated 30th Septem- 
ber IbOl. Tripura Sundari died some- 
time in 1901. J’laintiff inherited the pro- 
perties as the reversionary heir of her bua- 
band. Defendant No. 1 obtained by 
assignment tlic interest of Dina Nath in 
the land in dispute. Under a decree for 
[>arlition by a Civil Court in a partition 
suit between the FlaintilT and hie co- 
sharers the disputed land along with other 
lands was allotted to the Plaintiff. It has 
been found by the Court of Appeal below 
that neither Tripura Sundari nor the 
Plaintiff had granted or acknowledged the 
mokarari mourashi right of the tenant in 
the land. The question then arises as to 
whether the Plaintiff obtuned the laud in 
dispute on its being allotted to him by the 
decree in the partition suit subject to Ibe 
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permanent lease granted by his foitner co« 
sharers or not. The trial Court decided 
in favour of the Plaintiff relying on an 
unreported decision cf the High Court. 
On appeal by the Pefendar.t the Subordi- 
nate JuJge has held that the Plaintiff is 
bound by the lease and has dismissed the 
suit. The I’laintiff appealed to tliis Court, 
and he being dead his repre c!.l..tives were 
substituted on the record. 

It is contended on behalf of the Appel- 
lants that they are or. f tied to the land 
allotted to their i.redocesw free from the 
mokarari interest created on the land by 
the former co-sh.irers of their predecessor. 
Reliance has been plrced on the general 
principle of equity vvlrch was given effect 
to by the Privy Council in the case of 
Baijnath Lai v. liamoodcen (1), whicli 
was a case of a mortgage by a co-ov\ ner of 
joint property. Their Lordships say 
“ It is therefore clear that the mortgagor 
had power to pledge his own undivided 
share in these villages ; but it is also clear 
that he could not, by so doing, affect the 
interest of other sharers in them, and that 
the persons who took the security took it 
subject to the right of those sharers to en- 
force a partition, and thereby to convert 
what was an undiv.ded share in the whole 
into a defined portion held in severalty.” 
Their XiOrdships wer# further of opinion 
that the mortgagee had not only the right 
to accept what had been allctted to his 
mortgagor but that was, in the circum- 
stancss of the case, his sole right, and that 
he could not successfully have ought to 
charge any other parcel of the estate in the 
hands of any of the former co-owners. 
This princ'ple of equity was app’ied to the 
casR of a lease by a co-owner in Joy San- 
kari Gupta v. Bharat Chandra (2) and in 

(It t. R. 1 1. A. 106; S. SS W. R, S33 

<m 1. U a. n (U. ( 1888). 


Tarini Kanto v. Jwar Chandra. (Bj. & 
those cases the partitions wers by the 
Collector under tlie Estates Partitkni 
Acts, but it is contended tliat the decisibi« 
turned upon the principle of equity recog- 
nised in Baijnath’s case (1) and not on 
any special provisions of the different 
I’url'tion Acts. Lastly, the unreported 
decision in Appeal from Appellate Decree 
A'o. C84 of 1UI3 is relied on in support of 
the Appellants’ contention. That case 
related to another piece of land appertain- 
ing to (he same estate as the land in the 
pivseiit case and dejiciided upon the effect 
of the same partition decree as in this. 

't here is absolutely no distinction between 
that case and the present case. On the 
other hand, the prineipJo in Baijnath’s 
ca«e (i) was not applied to the case of a 
lease in Hhaik Khan AH v. Pestonji Edui- 
ji (4). Tliis case was distinguished in 
llie case of Joy fiunkari Gupta v. Bharat 
Chandra (2) on the ground that the parti- 
tioii in Shaik hhan AH's case (4) was by 
the Civil Court. There does not, how- 
ever, seem to be any distinction on prin- 
tijdc wJiero tlie special provisions of the 
Estates Partition Act do not come into 
play. Shaik Khan All's case (4) was fol- 
lowed in Bainaddi v. Kailash (h)^ in which 
also a fliotinction is made between the case 
of a lease and a mortgage. It may be- 
pointed out that (be priacip.’e in Baijnath' s 
ca.so (1) has been applied, where there lias 
been a partition under a decree of the' 
Civil Court, in the case of a mortgage by 

a co-owner. See Hem Chandra v. Thako 
Mani (6). 

It would thus appear that them is a 

(1) r.. n. I I. A. 100: 8. c. ?3 nr. R, 888 

(1871). = 

(2) I. J.. H. r«|. 431, 438 (ISHS;), 

31 1! I, J net (IHI3). 

(4) 1 C. «r. N. «2 ( 8t*6). 

(6> 36 L J. ISO (l»21). 

A X. L. Jt. aO.Cal, 683 (1889) 
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dear conflict of fleciRiobBrin this Court as 
to the apjdication of the rule of eqtiity in 
Baijnath’a cased) to the case, of a lease- 
granted by a oo^wner, particularly 
tetween the unreported case mentioned 
above and the cases of Shaik Khan AU v. 
Peatonji Edulji (i) and Bainaddi v. 
Kailaah (A), which qiiostioii requires deci- 
sion by a Full Bench. 

Another small [)oint argued by the Ap- 
pellant is that the Subordinate Judge is 
wrong in dismissing the whole suit. The 
Plaintiff became the owner of the entire 
land by the pari it ion decree. If the 
mokarari lease is held binding on him to 
tlie extent of •l/.5th share lie is entitled to 
joint possession with the Defendant No. I 
to the lytith shai'c to which the Defendant 
had no permanent right. This proposi- 
tion is not contested by llie learned Ad- 
vocate who appeared for the Ues|x)u<leut. 

The question rcfeiTed to the Pull Bench 
is — 

“ Whether a person to whom a parcel 
of land has l>een allotted by a decree for 
partition of a Civil Coxirt takes it subject 
to a permanent lease granted by his for- 
mer co-owners without his concurrence 
when the land was the joint property of 
all the co-sharers.” 

If it is answered in the negative Plain- 
tiff will be entitled to a decree for eject- 
ment for the entire land. If answered in 
the affirmative the question whether he is 
entitled to joint possession of l/5th share 
will arise. The appeal being from an Ap- 
pellate decree is referred for final decision 
to the Full Bench. 

Dr. Dtoarka Nath Mitter (with Bahu 
Narayan Ch. Kar) for the Aj^Ilant refers 
to sec. 199, Freeman on Co-tenancy Parti- 

U) L. B. 1 1. A. 106i •. c. 23 W. B. 288 

(4) 1 0. W. N. 02 (1896). 

(«) 86 0. Ii J. 166 (1921). 


tion, 2nd Ed. , p. 273, and to Baijnath’a 
case (1). 

■ ,£C}iakbavarti, J. — ^The whole thing de- 
pends on what footing the partition was 
made.] 

Refers to Sharat Chunder Burman 
v, Hurgovind (9), where Baijnath’a case 
(1) was followed. Also to Hem Chan- 
dra v. Tiviko Maui (6), Jay Sankari 
V. Bharat (2), Tarini Kanta v. lavoar 
Chandra (8), Hakim Lai v. Ram Lai (7), 
Bhnp Singh v. Chedda Singh (8) and 
Midnapur Zrmindary Co, v. Nareah Noro- 
in Hoy (10) and the unreported decision* 
of h'letcher and Smitber, JJ. These cases 
are in my favour. 

The following cases are against me. 
Shaikh Khan AH v. Peatonji Edulji Guy- 
dar (4) where the co-sharers held the land 
stqiarately but the title was joint. In 
Bainaddi Mondid v. Kailaah Chundra (5), 
a distinction between mortgage and lease 
lias been drawn. It was a case of lease 
and the partition was by the Civil Court. 

['CUATTKHJE.V, A. C. J. — The distinction 
between lease and mortgage is pointed 
out. Lessee’s title is perfected but mort- 
gagee’s is not. Baijnath’a case (1) was 
decided on that footing.] 

But Bhup Singh’s case (8) makes no 
distinction between mortgage and lease. 
Beads p. 603. Also refers to sec. 44, 

(I) L.B. 1I.A. 100: 8. c. 23 W. B. 288 
(1874). 

(9) I. L. B. 26 Cal. 434^ 489 (1899). 

W 81 0. L. J. 608, 604 (1912). 

(4) 1 0. W. N. 62 (1996). 

(5) 85 0. L. J. 160 (1921). 

(6) I. Ti. B. 20 Cal. 638 (1898). 

(7) 0 C L. J. 46, 48.49 11907). 

(8) I. L. B. 42 All. 6M6, 689 (1980). 

(9) 1. L. K.4Cal. 610 618 i.i878i. 

(I0< li. Kf6l 1. A.-2U3, 9(1; 8. o. 29 C. W 
N. 8( ilU24>. 

• o. A. No. %JSj « of decid^ ;i0tli ilHreh 

1917. UnieiwiQi}. 
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Transfer of Property Act and sec. Ill* 
cl. (c). 

Mr. K. V. Chakravarti (with Babu 
Panckanun G'loslial) for the Eespoa- 
dents. — Tlie I’Jaintifif ought to show 
that he was inequitably affected by 
the partition. The mourashi patta of 
30th September 1891 is a confirma- 
tory patta. Places the facts of the 
case. The present ca.^e is dietinguishablc 
from Baijnath's case (1). There before the 
mortgage, the partition proceeding had 
l•ommence(l. 

lloforring to tlio passage of Freeman 
quoted, submits prejudice must be shown. 
Joy Sankari Oupla v. Bkarai Chan- 
dra (2) was decided by reference to 
sec. 128 of the Estates Partition Act. 
Principle of Baijnath’s case (1) was 
an obiter dicta. In Hem Chandra v. 
Thako Mani (6) the mortgagee was 
not affected at all. Sharat Chutidcr 
Burman v. Hargoi^ind Burman (9) was 
under Beg. XIX of 1814. Befers to 
Shaikh Khan AH v. Pest on ji Edulfi (4» 
and Bainaddi v. Kailash (5). 

The unreported judgment* of Fletcher 
and Smither, JJ., is against me. Befors 
to Maepherson’s Law of Mortgage, p. 120. 

Dr. Mitter in reply. — Baijnedh’s csise 
(1) clearly enumerates the general prin- 
ciple and sec. 99 of the Estates Partition 
Act extends that principle. There is no 
distinction between mortgage and lease. 

Babu Biraj Mohan Majumdar appeared 
for the Deputy Begistrar. 

(1) Ih B. 1 1. A. 106 : f. c. 23 w. B 2a3 

(l«74 

(2) T. L. B 76 Cnl. SM riSM). 

(4- 1 0. W. N. 62 flS()6). 

(ro TW c I,. ,T, i(W( .I92n 

to") T. li. B. 80 Cal. .WS ( ‘SOS). 

m T. L. B. 4 Cal. 610 f 'S78>. 

* S. A. No. 384 of IflIS, decided SOtli March 
1917< Unreported. 

-- 


The Judgment of thb Coubt wae as 
follows : — 

N. B. CuATTEiUEA, A. C. J. — ^The ques- 
tion referred to the Full Bench is : — 

“ Whether a person to whom a parcel 
of land has been allotted by a decree for 
partition of a Civil Court takes it subject 
to a permanent lease granted by his for- 
mer co-owners without his concurrence 
when the land was the joint property of 
all (he co-sharers.” 

The Plaintiff’s predecessor-in-title had 
l/.'ith share in the. land in dispute along 
with other properties. His co-sharers who 
owned the remaining 4/,5th share granted 
a permanent lease in respect of their 
shares to the Defendant’s predecessor-in- 
title. The Plaintiff brought a suit tot 
partition in the Civil Court, and the dis- 
puted land was allotted to him in his share 
on partition. He then brought a suit for 
ejecting the Defendant after service of 
notice to quit. The defence was that the 
Plaintiff’s predecessor-in-title also had 
granted the lease, but the finding is 
against the Defendant. It is not. disputed 
that the Plaintiff is entitled to joint posses- 
sion in respect of l/5th share and the 
(pieslion for cons'dor.it'on as stated above 
is, whether the land is subject to the 
permanent lease granted by the co-sharers 
owning the 4/5th shaiu before the parti- 
tion. • 

The general principle is that a co-sharer 
in joint property cannot by dealing with 
such property affect the interest of the 
other sharers therein. In the . dase of 
Baijnath Lai v. Kamodeen (1), there was 
a mortgage of an undivided moiety in some 
villages forming a joint and undivided 
estate. Their Lordships observed : ” It 
is therefore clear that the mortgagor had 
power to pledge his own undivided share 
in these villages; but it is also clear that 
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he could not by sq domg affect the interest* 
of the other sharers in them, and that the 
pe^n who took the seciuity took it sub- 
ject to the right of those sharers to enforce 
a partition and thereby to convert what 
was an imdivided share of the whole into 
a defined portion held in sevei*a1ty.” It 
is true that in that case it was the mort- 
gagee who was seeking to enforce his re- 
medy not against the property mortgaged 
to him, but against property which had 
been allotted to the mortgagor on parti- 
tion in substitution of the mortgaged pro- 
perty. But their Lordships held not only 
‘‘ that he has a right to do so, but that In 
the circumstances of the case it was his 
sole right, and that he could not success- 
fully have sought to charge any other par- 
cel of the estate in the hands of the former 
co-sharers.” 

The principle of Baijuath's case (h has 
been applied to a number of cases relating 
to mortgage. The partition in Baijnaih's 
case (1) was under Eeg. XIX of 1814, but 
the equitable principle enunciated has 
been applied to a case in which the parti- 
tion was made by a Civil Court. See Hem 
Chandra Ghosc v. Thako Mani (6). The 
learned Judges in that case observed : 
” In the absence therefore of any fraud 
in effecting the partition the Plaintiff has 
no right to proceed against that portion of 
the undivided mortgaged properly which 
on partition was allotted to the Ap- 
pellants, but he can proceed against 
that portion of the undivided properly 
which was allotted to the mortgagor 
Defendants in substitution of their iiu- 
divided share in the portion mort- 
gage.'*' A similar view was taken by 
Mooketjee and Holmwood, JJ., in Hakim 

(t) L. B. 1 1. A, 100 : 8. c. S3: W. H, 383 
(IWA). . 

(B> I. T,. R. so Oai. 333 (1803). 


^Lal V. Ram Lai (7). The partition in 
that case was under the Estates Partition 
Act, but Uie learned Judges observed : 
‘‘It is well-settled, as was laid down by 
their Lordships of the Judicial Com- 
mittee in Baijnath v. Itamoodeen (1), 
that the mortgagee of an undivided share 
in joint property is entitled only to 
property allotted on partition to the mort- 
gagor if the partition was fair and equal 
and is not vitiated by fraud.” 

In Bhup Singh v. Chedda Singh (8) the 
learned Judges referring to Baijnath' n 
case (1) observed ; ‘‘It is immatenat 
whether the partition was made by the 
revenue authorities, or by the Civil Court, 
or by arbitration or by private arrange- 
ment, and it is not necessary that the 
mortgagee should have been a party to the 
liartition. It is one of the incidents of a 
mortgage of an undivided share that the 
mortgagee cannot follow his security into 
the hands of a co-sliarer of the mortgagor 
who has obtained the mortgaged share 
upon partition. Of course, if the parti- 
tion is tainted with fraud or if in making 
the partition the encumbrance was taken 
into account and the partition was made 
subject to the encumbrance, the result 
will be different ; but in the absence of 
fraud or the circumstance mentioned above 
the mortgagee’s remedy is against the 
share or property winch the moilgagor has 
obtained under the partition.” 

It is unnecessary to consiaer the effect 
of a private partition, but it appears to be 
woll-settJcd that the piinciplo of .Ba)ij~ 
naih’a case (1) applies to caitos of mort- 
gages whether tJie partition is imder the 
Partition Act, or by a decree of the ( ivtl 
Court. There is, however, a divergence 

(1) li. B. II.A. 106 1 8. 0. 23 W. B. 238 
(1874). 

(7) 6 0. L. J. 46, 48.48 (1807). 

(S) I. L. R. 43 All. im, noo (1030). 
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of opinion as to whether the principle ap- 
plies to a case of lease 
In Sharat Chunder Burman v. Har~ 
govind Burman (9), the Court had to con- 
aiaer tue case of a lease (mokuroH lease) 
grunted by a co-sharer before partition. 
'Ihe purticion was under the Partition Act, 
but tne learned Judges (Mitter and Mac- 
lean, J J.) observed that the principle [in 
Baijnath’s case (1)] " is applicable to all 
assignees of any interest whatever.” In 
Joy Sankari Gupta y. Bharat Chandra 
Bardhan (2) the partition was effected 
under the Estates Partition Act but 
Maclean. C. J. and Banerji, J., said (at 
page 439) : ” But even if sec. 128 of Ben- 
gal Act of 1876 be nut applicable to (bo 
case, still wc think that, according to the 
general principles of equity, the 
tenure in question, if it was created by De- 
fendant ^o. 7 alone, could not affect the 
lands allotted to the share of any other 
co-sharer upon a partition by the Collec- 
tor, but could hold good only in respect of 
lands allotted to the lessor’s share.” See 
also Tarini Kanto v. Iswar Chandra (3). 

A contrary view, however, was taken in 
the case of Shaikh Khan Ali v. Pestonp 
Edulji (4). There, a lease was granted in 
respect of one-third share of certain pro- 
perty pending a suit for partition. Pethc- 
ram, C. J. and Bampini, IT., observed : 
” At the time when this lease was grant- 
ed by undivided co-sharers, they had a 
perfect right to grant the lease which 
virould cover their undivided shares, and 
these shares were their shares in the piece 
of land included in the lease. I quite fail 
to see how any subequent dealing with the 

a/ L R. 1 1. A. 1001 s. c. 28 W. B. >38 
(1874). 

(2) I. li B. S6 Cal. ASA at p. A89 (1898). 

(8) 810. L.j;eo8a9ia). . 

fAt 1C W. N. 61 f 1896'. 

(8 I. U It-A 0^. 510 (1878). 


propeidiy by partition, subsequent to the 
creation of the estate by a lease and by a 
person who had a perfect right to create 
it could have affected the right of the 
lessee.” 

With great respect for the opinion of 
the learned Judges I think that a co- 
sharer has not a ” perfect right ” in deal- 
ing with joint property in so far as it 
affects the rights of the other oo-sharers. 
The opinion of the learned Judges is 
opposed to the principle laid down by tlie 
Judicial Committee in Baijnath's case (1), 
riz., that a co-sharer cannot by pledging 
his share affect the interest of the other 
sharers in them. 

The ease of -Shaikh Khun Ali v. Pes- 
lonji Kdnlji (I) was followed in Bainaddi 
V. Kailaxh <.j), where the learned Judges 
(llichardson and Cuming, JJ.) observed 
that ” the difference between the lease 
and the mortgage is this, that in the case 
of a lease followed by possession of the 
property demised the title of the lessee is 
complete, w'hiic in the case of a mortgage, 
the land is merely hypothecated and no 
title thereto is ^.^erfected until the security 
is enforced. See Baijnath Lai v. hamoo- 
dem (1).” There is no doubt a difference 
between the interest of a mortgagee and 
a lessee as pointed out by the learned 
Judges, but we are unable to hold that 
there is any difference between a mort- 
gage and a lease so fbr as rights of the co- 
sharers are concerned. 

In Preeman on Co-tenancy and Parti- 
tion. 2nd Edition, sec. 199, the principle 
is stated as follows : — ” A lease or deed by 
one tenant in common to a struiger of a 
f)ortion of the joint estate, although vind- 
able by the co-tenants who do not join 

(I) L. B. 1 LA. 106: ■. c. 88 W. B. 888 
(187A). 

(A) 10. W.N.68(t8e8). 

(6) 86 C. L. J. UO (4881). 
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theiein, is >ralid between the parties and 
against all persons unless so avoided. If 
the title of the co-tenant entitled to difi- 
affinu the conveyance becomes vested itf ' 
the one by whom it was executed, the 
newly acquired title of this lessor or 
grantor vwll enure by estoppel to the bene- 
fit of the lessee or grantee. Such a con- 
veyance is undoubtedly void so far as it 
undertakes to impair any of the rights of 
the other co-tenants. It will not justify 
the grantee in taking exclusive ijossession 
of the part described in his deed. It will 
not deprive the other co-tenants of the 
right to enjoy every part and parcel of the' 
real estate nor can it, to any extent, pre- 
judice or vary their right to a partition of 
the common }iropcrty. The grantee is 
liable to lose all his interest in the pared 
conveyed to him. by its being set off to 
some other of the co-tenants upon parti- 
tion. But although the deed does not im- 
pair the rights of the other co-tenants, it 
by no means follows that they may treat 
it as void, or entirely disregard it. While 
falling short of what it professes to be, it 
nevertheless operates on the interest of 
the grantor, by transferring it to the 
grantee.” 

The principle laid down by the author is 
similar to that enunciated by Baijwith’s 
case (1). 

1 may refer to the decision of Bletcher 
and Smither, JJ., in the unreported 
case.* That case arose out of the 
very same partition with which we 
ate dealing in the present case, and 
the question to be considered was to what 
extent, if at all, the Plaintiff was bound by 
tlie , lease granted by the other four co- 
sharers. The learned Judges following 

(DL.B.11. A. 106: B. c. 98 W. B. 288 
( 1874 ). 

* 8.A.No.8Mo(l»13,deoM0d 80th XmoH 
1617. I}iii«|i!orted. 


Baifnath’s case (1) held that a person 
taking an interest from persons who have 
an undivided interest in the property 
takes subject to the rights of the other co- 
sharers who are not bound by the transac- 
tion, namely, that if the property comes 
to be partitioned, the rights of the other 
co-shareis not bound by the lease, as it is 
in the present case, would not be affected 
by the grant of the lease.” 

It is contended on behalf of the Bespou- 
dents that it was for the Plaintiff (Appel- 
lant) to allow that his interest had been 
affected, in other words, that the lease bad 
not been taken into account in making the 
allotments on partition. But the Plaintiff 
was allotted the disputed land on parti- 
tion : he had not granted any lease. It 
was therefoi'e for the Defendant to show 
any equitable cii'cumstances which would 
render the lease binding upon the Plaintiff. 

1 would accordingly answer the question 
referred to the b ull Bench in the negative. 

Walmsley, J.— I agree. 

Cuming, J. — ^I also agree. 

Page, J. — ^I have had the advantage of 
reading the judgment of the learned Act- 
ing Chief Justice, and I agree that a nega- 
tive answer should be given to the ques- 
tion referred to the Full Bench. 

Ca\KBAV.\KTi, J.— The question refer- 
red to the Full Bench runs as follows 

” Whether a person to whom a pareel 
of land has been allotted by a decree for 
partition of a Civil Court takes it subject 
to a permanent lease granted by his for- 
mer co-owners without bis concunence 
when the land was the joint property of 
all the co-sharers.” 

The principle that the interest of a co- 
sharer in a joint property is not affected 
by a mortgage created by another co- 
sharer and the charge so created on parti- 

(1) L.B.11.A. 106: >. C. 28 W. B. 288 
(1874). 
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tion falls u^ion tLo land exclusively allotted 
to the share ot the co-sharer who created 
such charge has been laid down by the 
Judicial Committee iu the case of ISaij- 
nath V. liatnoodeen (1) and the question 
here is, does the same principle apply to 
other encumbrances created by a co- 
sharer, namely, a grant of a permanent 
tenure by him. On principle there seems 
to be no distinction. The jninciple laid 
down in the case above cited has been re- 
cognised by the Legislature in sec. 99 of 
the Estates Partition Act, so far as under- 
tenures are concerned. The incumbranc.e 
so created is transferred to the lauds 
which fall on a partition to the graulor of 
such tenures. 

In my opinion whether the partition is 
effected by the Collector or the Civil Court, 
the same equitable principles arc appli- 
cable. 

The co-sharer who granted no perma- 
nent tenure parts with his unencumbered 
rights in the lands which fall into the ex- 
clusive allotment of his co-sharer who 
granted the lease and it is only just that 
the lands which fall to him in entirety 
should be lands unencumbered as was his 
share when the lands were joint. The 
grantee of such a tenure cannot justly 
complain of such transfer becajise he took 
the tenure subject to the right of the other 
oo-sharer to a just and equitable partition. 
I have no hesitation therefore in following 
the case of Joy Sankari v. Bharat (2) and 
I therefore answer the question referred 
to the Full Bench iu the negative. 

Chattebjea, a. C. J. — ^'.Che result is that 
the appeal is allowed and the decree of the 
Court of first instance restored. 

N. G-. 

(1) L. 11. 1 1, A, lOG : H, c. aa W. It, 233 
(1874). 

O) I, U B. lSgail.-404 (ISM) 


(CIVIL APPELLATE JDBTSOICTION.l 

Appeal from Insolvekct Jui<i3DionoM 
No. 17 or 19z5. 

Sanuersok, ('. J 
IIamkin, j. 

1925, 

16, December. 

Presideni^ Tovtmt Intolveney Ac(>(IJIof t909) 
tec. 39 (*) ( ), insolvent, if guilty of fraud under — 
Jurisdiction of Court to mate an order of condi- 
tional discharge. 


G. 0. Moses 

». 

A. G. Oabbsbott. 


One B was adjudicated an insolvent 
under the Presidency Towns Insolvency 
Act {III of 1909). Prior to his insol- 
vency he transferred certain goods of his 
to one M. The transfer was set aside on 
the ground that it was made with a view to 
use it as a shield against his creditors : 

Held — That the case came within sec. 
39, sub-scc. (2), cl. (j) of the Presidency 
Towns Insolvency Act, 1909, and the 
insolvent was guilty of fraud within the 
meaning of the sub-section. 

Held furthei ’ — That the jurisdiction of 
the Court to discharge the imolvent was 
limited by sec. 39, so that it could make 
only one of the orders contemplated by 
els. (a), (b), (c) or (d) of sec. 89, suh- 
sce. (1). 


This was an appeal against an order of 
Mr. Justice Buckland sitting in insol- 
voncy. 

The facts of tlie case will appear from 
the judgment. 

Messrs. 4. A. Chaudhuri and F. Surila 
for the Appellant. 

No oue appeared for the Besjtoudent. 


'L'he JunuuBBT or tbb Court was as 
follows : — 

•Sandebson, C. j. — T his is an appeal 
by Mr. G. C. Moses against an order of 
tile learned Judge on the Original Side 
sitting in insolvency whereby he. granted 
the insolvent, who is the Besjwndeut in 
this appeal, but who has not appeared* 
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hu discharge subject to bis paying Bs. 140 
for six months to the Official Assignee, 
the first of such payments to bo on the 
10th of March and the subsequent pay- 
ments to be made on the 10th of every 
subsequent month. 

It appears that the Bespondeut was ad- 
judicated insolvent on his own petition on 
the 27th of January 1923, bis liabilities 
being about Bs. 40,000 and the assets at 
about Bs. 3,600. 

TJie Official Assignee stated in his re- 
I>ort A point to notice in this insol- 
vency is the transfer of insolvent’s furni- 
ture to one of his creditors. This transfer 
was subsequently set aside by the Court 
and sold for the benefit of the general 
body of creditors.” That transfer is 
alleged to have been made on the 7th of 
February 1922 in favour of one Mr. Mac- 
Millan. The learned Judge who was then 
sitting in insolvency set it aside, holding 
that the insolvent and ^lacMillan put 
their heads together and hit upon the 
device of an assignment of the said pro- 
perty, fuiTiiture and household effects for 
the purpose of using the same as a shield 
against Mr. Moses who was the landlord 
)f the house in Behala and to whom the 
insolvent ow'ed arrears of rent, and against 
other creditors. 

In view of that finding, it seems to me 
that this case comes within sec. 39, sub- 
sec. (2), cl. (j) of the Presidency Towns 
Insolvency Act, 1909 ; and I am of opinion 
that the Bespondent concealed his pro- 
perty or part thereof, and was guilty of 
fraud within the meaning of the sub- 
section. 

Consequently, the jurisdiction of the 
learned Judge sitting in insolvency was 
limited because sec. '89 provides as fol- 
lows : — ” The Court shall refuse the dis- 
charge in all cases where the insolvent has 
COBunitted any offence under this Act or 


under secs. 121 to 424 of the Indian Penal 
Code and shall, on proof of any of the facts 
hereinafter mentioned,”— of which (j) to 
which I have just referred is one — “refuse 
the discharge or suspend the discharge for 
a specified time or suspend the discharge 
until a dividend of not less than four 
aimas in the rupee has been paid to the 
creditor or require the insolvent as a con- 
dition of his discharge to consent to a 
decree being passed against him in favour 
of the Official Assignee for any balance or 
|mi't of any baliince of the debts 
proveable under the insolvency which is 
not satisfied at the date of his discharge.” 

The learned Judge made an order which 
is not covered by any one of the clauses 
which T have just read. The word used 
in this section is “ shall.” Therefore, 
the learned Judge was bound to make one 
of the orders specified in (a), (b), (c) or (d) 
of the first sub-section of sec. 39 of the 
Act. 

n'he result in my judgment is that the 
learned Judge’s order must be set aside. 

The only question is what order should 
be substituted in place thereof. 

Having regard to all the facts of this 
case in my opinion the proper order to 
make is to suspend the discharge for four 
years. 

We make no order as to costs. 

Bankin, J. — ^I agree. 

The learned Judge has found that the 
fact mentioned in cl. (a) of sub-sec. (2) of 
sec. 39 of the Presidency Towns Insol- 
vency Act has been established, namely, 
that the insolvent’s assets are not of a 
value equal to tour annas in the rupee so 
that even in his own view the form of his 
order was not in conformity with that 
finding. Owing, I think, to the form of 
the Official Assignee’s report and of the 
aflidavit in opposition, the facts mentioned 
in cl. (a) are the only ones read into the 
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order, and, in my opinion, it should also 
be read into the order that the insolvent 
has been fjuilty of Iraud in connection with 
the alleged transfer of his goods. The 
case is not serious enough to justify the 
Court in refusing the discharge altogether ; 
on the other hand, the liabilities and the 
position of his assets might mahe it tinjust 
in this case to refuse the discharge until 
a dividend of four annas in the rupee 
conld be paid. 1 think, therefore, that 
I he best course is to make the order pro- 
posed by the Chief Justice. It is en- 
tirely wrong, upon a condition as to pay- 
ment, to give the insolvent his dischargo* 
either immediately or after the payment is 
made. Any order of the kind mentioned 
in cl. (1) (d) must be made exactly within 
the terms of the clause. 

Mr. C. C. Ghosh, Solicitor for the Ap- 
pellant. 

Mr. R. C. Mitter, Solicitor for the Res- 
pondent. 

S. N. B. 


(CIVIL APPELLATE JUEISDIOTIOE.] 

Appeals prom Appellate Decrees 
Nos. 22 AMD 510 or 192:5. 


Golam Hosain Pra- 
DBAiilA, Defendant, 
Appellant, 

V. 

K. S. Bonnbajeb, 
Plaintiff, Respondent 


Walmslbt, J. 

Mokkrji, J. 

1925, 

Heard, 

16, June. 

Judgment, 

17, Juno. 

Bmgoh Tmanty Act (VIII of 1886), tec. 60, 
tub-icc. (i), pretumption utuler— Nature of proof 
ropivrod. to be entitled to pretumption— Rent reoeiptt 
for »eh of the twenty years, if mutt he produced— 
Finding arrived at without eontidering other eri- 
denre relating to the wanting year*, if can he eet 
a*ide in tecimd apimd—ITtgh Court, if eompetent 
to deal upnn alimitl'-d fuel* and decide cate in 
teeond appeal. 

.For thAnji^gppse of the presumption aris- 


ing under sec. 50 (2) of the Bengal Ten- 
ancy Act, in order to prove that a tenant 
has been holding at a uniform rate of rent 
for twenty years it is not necessary that he 
should prove payment of rent for <dl those 
years and produce dakhilas for every one 
of those twenty years. Uniform- payment 
for the wanting years may be prnred 
otherwise, by other proof and from sur- 
rounding circumstances. 

Where the Sjiecial Judge arrived at a 
finding against the tenant merely relying 
on the dakhilas produced and not consi- 
dering the oral evidence adduced: 

Held — Thill, the finding having been 
arrived at on a misunderstanding of the 
principle laid down in judicial decisions 
was liable to be set aside and it was open 
to the High Court to deal with the case 
upon the admitted facts and to hold that 
in view of the circumstances proved in 
the ease the tenants were entitled to the 
presumption contained Hn see. 50, sub-sec. 
of the Bengal Tenancy ,1c/. 

TImsp were appeals preferred against a 
decree of J. Bartley, Esq. Special Judge of 
Tipperah, dated the 28th June 1922, modi- 
fying a decree of the Assistant Settlement 
Officer at Chaudpur (Mr. S. N. Sen 
Gupta), dated the 15tb April 1920. 

The facts of the case will appear from 
the judgment. 

Babu Srish Chandra Sen Gupta for the 
Appellant. 

Babu Monmohun Banerji for the Res- 
pondent, 

The JiTDOMENT OP THE CotJBT was as 
follows : — 

>rnKEiui, J. — ^These two aj^als arise 
out of two applicatioDB mode by the Plain- 
tiff landlord for settling fair and equitable 
rent under the provisions of sec. 105 of the 
Bengal Tenancy Act. The Defondantit 
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have been recorded in the record-of-rights 
as oocnpancy raiyats. Appeal No. 22 re* 
lates to Ehatian Nos. 196, 201 and 288 of 
Mouea Pathair and Appeal No. 510 relates 
to Ehatians Nos. 29, 43, 55, 50 ami 120 of 
Monza Bardeil. The Assistant Settle- 
ment Officer held that the tenants had 
succeeded in proving that they were hold- 
ing the jamas at a uniform vale of rent for 
twenty years prior to the institution of the 
proceedings and tiiat, tlierefore, the jamas 
were not liable to enhancement having 
regard to see. 50, sub-sec. (2) of the Ben- 
gal Tojiaucy Act. On appeals being pre- 
ferred by the Plaintiff against the deci- 
sion of the Settlement Officer, the Special 
.fudge set suside the decision of the primary 
(■onrt holding that the jamas were liable 
to enhancement and ordered enhancement 
at the rate of 2 annas 6 pies in the rupee. 
.Against this decision of the Special Judge, 
the present appeals have been iireferrcd 
by the tenants. 

It w’ill be convenient to deal with the 
two appeals separately ; and I propose, 
first of all, to lake up appeal No. 22. This 
.appeal, as I have said, relates to three 
Khatians Nos. 196, 201 and 268. So far 
as Khatians Nos. 196 and 201 are con- 
cerned, the learned SjHJcial Judge observes 
tliat, with regard to Khatian No. 196, it 
is shown that the rent from 1293 to 1305 
was what it is now and the tenant states 
that it has not been changed but that no 
evidence apaii; from the statement of the 
tenant is to be found with regard to the 
rate of rent for the last twenty-two year's ; 
and, as to Khatain No. 201, he obsei'ves 
that there is one dakhila of 1800, but there 
is no evidence except the verbal statement 
of the tenant with regard to the rate of 
rent for the subsequent 27 years. On 
those facte, the learned Special Judge was 
not inclined to give the tenants the bene- 
fit of the presumption which arises under 


sec. 50 (2) of the Bengal Tenancy Act. 
In arriving at this conclusion, the learned 
.Tudgo, in my opinion, erred on a point of 
law. It has been held in a series of cases 
in this Court that, in order to prove that 
a tenant has been holding at a uniform 
rale of rent for twenty years, it is not 
necessary that he should prove payment of 
rent for ail those yearn and produce 
(lakhilas for every one of tliosc twenty 
years. A presinnption similar to that con- 
tained in sec. 50 (2) of t!’o Bengal Ten- 
ancy Act will be found embodied in sec. 
16 of Act X of 1859. In the ease of 
Kallynni Dcbi v. Snondurcr Dcbi (1), the 
•earned .liulgcs observed as follows : “It 
is not absolutely neces,«ary that (lakhilas 
should he hir t\vei\ty consecutive year's 
before the date of suit ; for, it might fre- 
quently liap|)en that parlies with every 
right to the presumption might Io.«e one or 
tw'o (lakhilas here and there during such 
a long ijci'iod ; and it would be manifestly 
unjust to deprive them of the benefit 
allowed by law when no suspicion could 
arise of misfeasance, inerclv because one 
or two of those receipts had been niislald 
or lost. In the present case, the missing 
(lakhilas arc for years about the middle of 
the j)criod and we do not think that their 
non-appearance should defeat the s]>ccial 
.•\(ipellant’s claim to the presumption.” 
In tJio case t)f Elaliibuksh Chaudhury v. 
lloupum Tcli {'£), the learned Judges ob- 
served : “in order to take the benefit of 
the ])resumption which the law allows to 
be raised from pi'oof of the fact that rents 
have not varied for twenty years previous 
to the suit, raiyats can give what is the 
best proof of non- variation, namely, that 
they have paid uniformly for the twenty 
years preceding the suit. When I'cceipts 
are filed not for the entire period of twenty 

(]) 2 W. R. (Act X HuUngsl 00 (ISC.'S), 

(2) 7 W. Ii;284 0807). 
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years preceditiff the suit but some are 
wanting here and some there in that inter* 
val, still uniform payment may be proved 
otherwise for. the wanting years by other 
proof and from surrounding circum- 
stances.” The same view was taken in 
a number of other cases in this Court — ^not- 
ably in the case of Catherine Foschola v. 
Huro Chunder Bose (3), in which it was 
said that “ it is sufficient if the whole 
space of that time is included between 
limits upon which the evidence bears pro- 
vided that that evidence is such as to lead 
to the belief that the rent was uniform 
throughout the intervening period.” In 
a recent case of this Court, namely, the 
case of Satish Chunder Biswas y. Nil 
Madhuh Saha (4), it was laid down that 
” for a presumption to arise under sec. 
50, sub-sec. (2) of the Bengal Tenancy 
Act, what a tenant has got to establish is 
not that rent has been actuallv paid at a 
uniform rate during twenty years but that 
the tenant has held at a rent or rate of rent 
which has not been changed during twenty 
years. Such holding mav be established 
even if it is not proved that rent has ac- 
tually been paid during a portion of the 
twenty years.” The learned Judges fur- 
ther observed that “ in order to establish 
uniform payment of rent for twenty years, 
it IS not necessary to produce rent receipts 
for the entire period of twenty years pre- 
ceding the suit. Uniform payment for 
the wanting years may be proved other- 
wise by other proof and from surrounding 
circumstances.” In another case of this 
Court, namely, the case of Poran Chandra 
Sow V. Kanta Mohun MulUck (5), there 
were two intervals of twelve years each 
between the dates of the dakhilas that had 
been produced in support of the Defend- 

(8‘ S V. A. SM MNH7). 

C4) 17 0 . If . 3 . «es PWQ, 


ant’s case and this Bench, as at present 
constituted, observed that, in the absence 
of anything to show that there was any 
change in the tenancy or that during these 
intervening periods there was any altera- 
tion in the rent, it should not have been 
held that the Appellant, the tenant, wae 
not entitled to the presumption which 
arose under sec. 60. cl. (2) of the Ben- 
gal Tenancy Act. In the present case, 
the learned Special Judge does not in his 
judgment refer at all to the oral evidence 
that he says is on the record in support of 
the case put forward on behalf of the ten 
ants. He merely relies upon the dakhilas 
in order to find whether payment of rent 
at a uniform rate has been proved for a 
period of twenty years. In dealing with 
the matter in this way, the learned Judge 
evidently has misunderstood the principles 
laid down in the cases to which I have re- 
ferred and his finding to the effect that 
tlie tenants have failed to prove payment 
of rent at a uniform rate for twenty years 
arrived at in the way in which it has been 
arrived at, namely, by ignoring the oral 
evidence as if it does not count at all and 
insiiting on product 'on cf dakhilas iu 
proof of payment of rent cannot be sup- 
ported. It has been contended on behalf 
of the Plaintiff-Eespoudent that this find- 
ing of the lower Appellate Court is a find- 
ing of fact and that it is not open to us 
to interfere with it in second appeal ; and, 
in support of this contention, reliance has 
been placed upon the judgment of this 
Court in tiie case of Alimuddin Mollah v. 
A'. S. lionncrjee (fi). Th..t case, however, 
is no authority for the proposition that a 
finding of fact to the effect that uniform 
rate of rent has not been proved cannot be 
inter; ered with in a second appeal under 
any circumstances; for, it appears that» 
with regard to one of tha Ebatiani dealt in. 
( 9 ) se.o, w. ir. 600 tioii), 
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the judgment of that case, namely, 
Ehatian No. 75, the finding of the Special 
Judge on appeal was set aside by this 
Court on the ground that it had been 
arrived at without a proper consideration 
of the principles which are applicable to a 
case of this nature. I am, therefore, of 
opinion that the finding of the Special 
Judge on this question so far as Ehatians 
Nos. 196 and 201 are concerned must bo 
set aside. 

The question then remains as to whe* 
ther the case should be seut back for a 
further consideration by the learned 
Special Judge with regard to these two 
Khatians. In view of the fact that the 
evidence which is on the record and which 
was believed by the Court of first instance 
has not been disbelieved by the learned 
Special Judge and in view also of the fact 
that there are no circumstances from 
which it may be inferred that there was a 
change in the tenancies or that there was 
a variation in the rents between those 
that are evidenced by the dakhilas which 
have been produced and the rents that are 
being paid at the present time, I think, 
it would be a mere waste of time to send 
the case back for a further consideration 
by the Court of Appeal below so far as 
these two Ehatians are concerned. I am 
of opinion notwithstanding the observo' 
tions of ono of the learned Judges in the 
case to which I have last referred and with 
all deference to those remarks that it is 
(^n to us, having regard to the fact that 
this finding of the learned Judge u no 
longer in our way, to deal with the case 
upon the admitted facts and to hold that, 
in view of the circumstances proved in 
the case, the tenants are entitled to the 
(msumption contained in sec. 50, sub-sec. 
(9) of the Bengal Tenancy Act. I am, 
therefore, of opinion that, so far us thesei 
two Ehatians are concerned, the decision 


of the Special Judge should be set aside 
and that of the Assistant Settlement 
Officer restored. 

As regards Kbatian No. 288, t!m p -.-i 
tion seems to be this : The learned Special 
Judge says that these are no dakhilas ptu- 
duced so far as this Ehatian is concerned. 
It appears, however, that certain dakhilas 
were produced relating to this Ehatian. 
They were before the Assistant Settlement 
Officer when he dealt with the cube. 
After the disposal of the case by the first 
Court, these dakhilas were taken away by 
persons other than the tenants who nro-^ 
duced them before the Court; and, after 
the appeal had been disposed of by the 
learned Special Judge, an upplicalion was 
made to him by the tenants praying for 
an opportunity of getting these dakhilas 
admitted in the record of the case. That 
application was, however, refused. hVom 
the application that was fiied before the 
Special Judge, it appears that the dakhilas 
were taken away by some third party and. 
after search, the tenants were able to get 
hold of those dakhilas. The case, so tar 
as Ehatian No. 288 is concerned, must, 
therefore, be sent back to the learned 
Special Judge in order that he may admit 
these dakhilas into the record, take them 
mto consideration and then come to a 
per finding and dispose of the cube. 

The result, theretore, is that appeal 
No. 22 is allowed in this way : So far as 
Ehatians Nos. 196 and 201 are concerned, 
the decree of the lower Appellate Court is 
set aside and that of the Court of first in- 
stance IS restored with costs to the tenant 
both in this Court and in the Court of Ap- 
.peal below : so far as Ehatian No. 288 is 
concerned, the decree of t!;e lower Appel- 
late Court is set aside and the case is re- 
mitted to the learned Special Judge to be 
fiealt with in accordance with the obser- 



THE CALCDTTA WEEKLY NOTES. 


[VuL. XXX. 




GrLAM Hts.MN L»rai)Hama r. K. rt. Bonnebjem. 


vation made above. Costs of the parties 
with reference to this Khatian will abide 
the result. We assess the hearing-fee in 
this Court at eight rupees |ior Khatian. 

Appeal No. 610, as I have stated, re- 
lates to 5 Khatians, namely, Khatians 
Nos. 29, 43, 5r), 59 and 120. The learned 
Special Judge dealt with all thesis 
Khatians in a lump and his judgment, so 
far as these Khatians arc concerned, i« 
this : “ In some, there arc variations 
which it is sought to explain by saying 
that portions of the jama were sold. 
Where this is the case, although there is a 
rough proportion between the various 
areas and the various rents j)aid, there re- 
mains no proof that the rent or rate of rent 
remained unchanged particularly as it ‘s 
not the case of either ))arty that any fixed 
rate was in force.” 1 am not satisfied 
that this is a proper way of dealing witli 
these Khatians. If there was a pro]X)r- 
tion between the different areas and the 
different rents that were paid, the qiie-s- 
tion that had to be considered was whe- 
ther from the materials disclosed it coulil 
be held that there was no variation of 
rent ; and in this respeci the materials re- 
lating to the different Khatians could not 
possibly have been of exactly the same 
nature. It is desirably therefore, that the 
learned Judge should deal with each of 
these Khatians separately, come to a pro- 
per finding of fact with regard to each of 
them and then decide whether the tenant 
is entitled to the benefit of the presum])- 
tion contained in sec. 50, sub-sec. (J?) of 
the Bengal Tenancy Act. This appeal, 
therefore, is allow'ed. The decision of the 
Special Judge is set aside and the case is 
sent back to him so that he may deal with 
it in accordance with the observations 
made abover. .Costs will abide the result. 
The hearing-fee in this Court is assessed 
at eight,jigpees per Khatian. 


W'ALMSiiGV, J . — 1 agree. 

S. C. M. 

fOlVlL RGVISIONAL JUBISOIOTIOM.] 
Ref. No. 5 of 1925. 

CUMINO, J. 

Fagf, j. 

192)}, I Kisg-Empbbob 
Heard, v. 

S, Februarv. Ikou Bhchan Sabear. 
Judgment, 

II, February. 

Income-tax — Fisheriet within permanentlj/ eettled 
ettatet— Profitt from fOtheriee asscMed at time of 
tetUement, if liable to inemne-tax— Income Tax Act 
(XI of toss), tee. G Other tourcet” in tee. 6, if 
ineludet income from fitheriet— Bengal Permanent 
Settlement llegulation (I of 179S), Arlt. III^ IV 
and VI. 

Where income from fisheries lyiny 
tPithht an estate was included in the 
assets upon which land revenue was assess- 
ed under the Permanent Scltkment Regu- 
lation (f of 1793), incomes from such 
fisheries are not further liable to assess- 
ment under the Income Tax Act. 

An intention to take away the right 
conferred by the Regulation on persons 
paying land revenue cannot be gathered 
from the use of the general words “ other 
sources ” in the last item of heads of 
income, profits and gains, made charge- 
able to income-tax by sec. 6 of the Income 
Tax Act, 

This was a Reference under sec. 66 (2) 
of the Income Tax Act made by the Com- 
missioner of Income Tax, Calcutta (Mr. 
W. Prentice). 

The Reference was as follows : — 

” At the request of the assesseeT have 
the honour to submit herewith under sec. 
CC (2) of Income Tax Act, the following 
questions of law for the decision of the 
Hon’ble High Court : — 
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Is the income from the jalkats, 
which were iuchided in the assets upon 
which the jamas of the Estates T. Ns. 
106 and 107 of. the Dacca CoIIectorate 
and T. N. 6301 of the Earidpur CoIIec- 
torate were assessed under Regulation I of 
1793 at the time of the Permanent Settle- 
ment, liable to assosHinent tu income-tax 
under Act XI of 1922. 

2. The facts are as follows : — Dabu 
Indu Bhusan Sarkar, an asseasec of Farid- 
pur District, declared in his *rcturii filed 
under sec. 22 (3), Income 'I’ax Act, an in- 
come of Bs. 6, .574 from jalhars and was 
assessed under sec. 23 (H) on this and 
other sources of income. He appeale«l 
against the assessjnont to the Assistant 
Commissioner of Incoino 'I’ax, Faridpiir, 
on the ground that this income from jal- 
hirs ar<ec from ns.sets which were includ- 
ed in the assets taken into consideration in 
settling the jama of the throe estates T. 
Ns. 100 and 107 of the Dacca CoIIec- 
torate and ,'r. N. 6301 of the Faridpur 
CoIIectorate at the time of the Permanent 
Settlement iiuder Kogulation I of 1793 
and that any further imposition on the 
same source in the shape of income-tax 
would be contrary to Art. VI of the said 
legulation. There was no claim tliat in- 
come from jalkar was agricultural income 
as defined in sec. 2 (i), Income Tax Act 
(XI of 1922) and exempt as such under 
sec. 4 (3) {viii) of the same Act. The 
aseessee .stipported his claim by a refer- 
ence to the decision of Dawson-Miller, C. 
J., in the case of Maharajadhiraj of Dar- 
bhanga v. Commissioner of Income Tax 
(6). The Assistant (.'ommissioner reject- 
ed the appeal relying on the judgment of 
Bankin, J., in the case of Emperor v. 
Haja Probhat Chandra Barua (6). 

(0) I. L. E, 8 Put. 470: 1182.S] Pa^ 4», 68 
(1084). 

(0) I. L. R. 61 Cat. 604—547 (1924). 


3. The assessee has now applied for a 
Reference of this question of law to the 
Hon’ble High Court under sec. 66 {IS), 
Income Tax Act (XI of 1922). I have 
ascertained from the (Collectors of Dacca 
and Faridpur that the income from the 
jalkdrs wore included in the assets upon 
which the jamas of the said estates were 
fixed under Reg. I of 1793. Accordingly 
1 refer the question as stated at the com- 
iiienceiiieiit of this letter. 

4. Under hcc. 66 {8) I am required to 
express my opinion on the question which 
i.s referred and I would answer the ques- 
tion in the aflirmative, adopting the 
reasons given by Rankin, J.. in his julg- 
menl in tiie case of Emperor v. liaja Pro- 
bhat Chandra Barua (6). 

.5. In that judgment of Rankin, J., the 
temark was niadc that the High Court was 
without any assistance in regard to the 
practice of the revenue authorities since 
1886 ns regards fisheries in permanently 
settled estate's. A refei'ence to the pre- 
vious assessment records of this assessee 
shows that he has for years declared and 
has been assessed on income from 
fisheries : and so far as my personal ex- 
perience' goes (and the enquiries I have 
maile uniformly confirm my experience) 
income from fisheries has all along been 
a.s^sfied to income-tax in Bengal without 
objection. I’lie claim now made that in- 
come from fisheries and from similar 
items of non-agricultural income in perma- 
nently settled estates arc exempt from 
income-tax is a new one which so far as I 
can discover has only been raised in the 
last two or three years and whatever the 
legal position may be (and the judgment 
of Rankin, J., appear to me to be conclu- 
sive on the subject) there can be no doubt 
that the general practice all along has 
l>een to assess income from such sources to 
(0) 1. L, R. 61 Oal. 604 -647 (1824). 
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income* tax — vide Bnlin^fs 9, 10, 12 of the 
Bengal Board of Beveniie in Appendix 
IV, page 75, Bengal Income Tax Manual, 
1907. which were given in 1886 and have 
been followed uniformly ever since in 
Bengal.” 

liabus Hujtendra Ktinuir Mitter and 
Dharma Das Sett for the Applicant 
Asseesee. 

Mr. B. L. M'itter (Advocate-General), 
Bahus Surendra Nath Guha and Satindra 
Nath Mukerji for the Government. 

The J unuMi!;NT op the Court was as 
follows : — 

Cuming, J. — This is a Reference under 
sec. 66 (2) of the Income Tax Act by the 
Commissioner of Income Tax and the 
question of law referred for decision is — 

Is the income from the jalkars, which 
were included in the assets upon which the 
jatnas of the Estate Touzi Nos. 106 and 
107, Dacca Collectorate and Touzi 
No. 6301 of the Paridpur Collectorate 
were assessed under Reg. I of 1793 at the 
time of the Permanent Settlement, liable 
to assessment to income-tax under Act XI 
of 1922? I am of opinion that the answer 
must be in the negative. The sections of 
the Income Tax Act on which the Com- 
missioner relies are — i 

Sec. 4 which provides that save as here- 
inafter provided this Act shall apply to all 
incomes, profits or gains as described or 
comprised in sec. 6 from whatever som'ce 
derived, accruing, or arising or received in 
British India or deemed under the provi- 
sion of this Act to accrue or arise or ^ re- 
ceived in British India. 

Sec> 6 provides : ” Save as otherwise pro- 
vided by the Act, the following heads of 
income, profits and gains shall 1^ charge- 
able to income-tax in the manner herein- 
after appearing, namely, 

(0 > 


(it) Interest on securities. 

(m'O Properliy. 

(iv) Business. 

(v) Professional earnings. 

(vi) Other sources.” 

The contention of the Commissioner of 
Income Tax is that the profits from 
fisheries fall under ” other sources ” and 
that there is nothing in the Act which 
exempts such profits from the operation of 
the Act. 

The assessee relies on Reg. I of 1793 
Cthe Bengal Permanent Settlement Regu- 
lation) with special reference to Arts. TTT , 
IV, VI. 

He argues that by this Regulation the 
amount of revenue payable by his estate 
is fixed in perpetuity ; that the income 
from these fisheries was taken into account 
in assessing the amount of revenue to be 
paid, and hence he is paying revenue for 
these fisheries, and that now to assess 
these fisheries to income-tax is in reality 
to increase the amount of revenue payable 
by him. 

He does not contend that the legisla- 
tuie has not the power to do so, but he 
argues that the Act which takes away a 
right conferred on the subject by a pre- 
vious enactment must do so in clear and 
unequivocal language. 

The Commissioner of Income Tax con- 
tends that the language of the Income Tax 
Act is sufficiently clear, and that by the 
words ” other sources so much of Reg. 
I of 1793 as covers the income derived from 
fisheries is repealed. 

To discover what is the rule which 
should guide the Courts in determining 
whether the provisions of one Act are re- 
pealed or modified by a subsequent enact- 
ment it will be sufficient if I refer to the 
observation of three very learned Judges. 

Lord Selboume, tiwd Chancellor in ♦h« 
case of Mary Sevoai:^ v. Tke Owners of the 
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Vera Cruz (1) remarks — ” If anything b« 
certain, it is this, that where there are 
general words in a later Act capable of 
reasonable and sensible application with- 
out extending them to subjects specially 
dealt with by earlier legislation, you ai'O 
not to hold that earlier and special legis- 
lation indirectly repealed, altered or dero- 
gated from, merely by foice of such gene- 
ral words without any indication of a parti- 
cular intention.” 

Let us apply the rule to the present 
case. 

We have in the Itegulation of 1793 an 
Act which deals specially with the fixing 
of the revenue to be paid by permanently 
settled estates. The words used in the 
Income Tax Act are very general, viz., 
” other sources.” The provision is ob- 
viously capable of a reasonable and sensible 
application without extending it to in- 
comes derived from fisheries. They are 
obviously not the only income which might 
fall under other sources. 

There is, to my mind, nothing in the 
words "other sources ” to indicate that 
by these words the legislature had the 
particular intention of repealing so much 
of Reg. I of 1793 as dealt with the fixity of 
revenue so far as fisheries were concernod. 

Lord Justice Bowen re-stated theusame 
rule in the case of Re : Cure Mansfield v. 
Mansfield (2). In the case of Garnett v. 
Hradly (3), Jjord Blackburn remarked : 
" But where there is the case, where the 
particular enactment is particular in the 
sense that it protects the right, the pro- 
perty, the privileges of particular person 
or a class of persons the reason for the 
rule which has been acted upon is exceed- 
ingly plain and strong. It would be very 
unjust or I would rather say unfair (I do 

(1) 10 App. OHi 00, 6M CIS8«. 

(Q L. B. M Oh. Sir. 19, IT UeWB}i 
dl I App. Oh. BMkIW? 


not go further than that) to pasa an enact- 
ment taking away from a particular per- 
son or class of persons hia or their, rights 
without hearing what he or they have got 
to say about it ; and if general words were 
to have the effect of taking away the rights 
of a particular person or class, which had 
been given to them beforehand, it would 
be done without their having any know- 
ledge or opportunity of resisting it and it 
is not to be imputed to the legislature or 
to be supposed that the legislature would 
do what was unfair." Let us apply these 
observations also to the present case. 

Beg. I of 1793 does certainly confer cer- 
tain rights and privileges on a particular 
class of persons with whom these estates 
were settled at the time of the Permanent 
Settlement, enacting that the revenue 
which they should pay for their estates 
then settled with them was fixed for ever. 
If these rights are to be taken away by the 
general words "other sources of in- 
come,” clearly their rights would be taken 
away without their having any knowledge 
or opportunity of resisting it. 

As Jjord Blackburn puts it, it is an in- 
telligible principle that the legislature 
shall not be presumed to have done any- 
thing unfair and to have taken away a 
privilege not having openly stated that 
they meant to take it away or in such open 
or clear language that the persons affected 
might come and resist and use arguments 
to shew why it should not be taken away 
but having simply used general words 
quite consistent with their never having 
thought of the privilege at all. 

It must be remembered that the Income 
Tax Act was passed by the Central 
Assembly. There are many parts of In- 
dia where the Permanent ^ttlement and 
all that it implies are entirely unknown, 
and there is nothing to show that the 
legislatiire when enacting tha partienlar 
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Act had in mind the Perinonent Settle- 
ment and deliberately took away one of tdie 
privileges conferred by the Eegnlation. 
As Ix)rd Blackburn puls it the general 
words are (piite consistent \\ ith the legis- 
lature having never thought of the Perma- 
nent Settlement at all. U is diOicult for 
me to think that the logislaliue would by 
an indirect route alter Ihc important and 
long-cherished privileges conferred by the 
Permanent Settlement. 

I am not in any way imprcHsed by l ■ 
argument of the Commissioner of Income 
Tax that hitherto incomes from fisheries 
have been assessed to income-tax without 
objection. It may have been but that does 
not make it any more legal. Neither is 
there anything lo shew that the inconios 
of these fisheries he referred to were taken 
into account in fixing what revenue had 
to be paid. 

The view which 1 now take is the view 
which has commended itself lo the Mad- 
ras High Court (see (’hief Comvm- 
aioner of Income Tn r- v. /.cmintlur of Sin- 
gampnlti (4)| and also to the Patna High 
Court [see Maharajadhirin oj IMr 
bhanga v. Commisgioncr of Income Tnc 
(5)] . The answer I would give to the ]le- 
fereiice of the Commissioner of Incomo 
Tax is that the incoiqes of such jallcars as 
are referred to in lifs letter of reference 
are not liable to be assessed to income-tax. 

Page, J. — I agree. In the case of Em- 
peror v. Probhat Chandra Barua (6) I had 
occasion to state iny views on this matter 
and I need not repeat them. In that ease 
1 had the misfortune to differ from my 
brother Rankin, but before that case was 
decided the Madras Higli Court in Chief 
Commissioner of Income Tax v. Zemin- 
dar of Singampatii (4), and since it was 

14) I.‘L. B. 46 Mad. 618 (1892). 

(6) I. li. H. 8 Pat. '470; [im] Pat. 48 (102.1), 
m) T. L. B. 61 Oa). AOi (1024). 


decided, the Patna High Court iu Maha- 
rajadhiraj of Darhhanga v. CdmnUssiioner 
of Income Tax (5), arrived at the same 
conclusion as that which I expressed in 
Emperor v. Probhat Chandra Barua (6). 
It is highly important that . queeiioiis 
affecting the liability of the subj^t to 
taxation should not remain in doubt, and 
notwil list and in<f the dissentient views of 
Rankin and .Mullick, JJ., it is satisfactory 
that a Full Bench of the Madras High 
Court, and a Division Bench of the High 
Courts at Calcutta and Patna which have 
been invited to express an opinion on this 
important matter have each now answered 
the question ])ropoinided in the same 
sense, and are of opinion that income 
derived from sources such us that which is 
the suhjcct-matlcr of this Reference is not 
assessable to incumc-tiix. 


[CRiM HAL REVISION AL JURISDICTION.] 
Ruv. No. C8U OF 1924. 
Nl.WBi.ULD, J. V R-^lKIlAI. OeARDBA 

Muekbji, j. ' Biswas, Petitioner, 

1924, 1^ V. 

25, November. 1 The KlNG-EMrSBOB. 

Appeal— Conviction of rioting, if can be altered 
to one of eimpde hurt in the absence oJ charge under 
see, SSJ, htdian Penal Code ( Act XL T of 1S60). 

In^ihc absence of a charge under see. 
das, 1. P. C., framed during the trial, a 
conviction under sec. 147, 1. P. C., cannot 
be altered in appeal to one under see . 323, 
I. P. C. 

This was a Rule granted on the ‘iUth 
September 1924 against an order of the 
Honorary Magistrate of Barisal (Mr. B. 
B. Gupta), dated the 10th July 1924, con- 
victing the Petitioner under sec. 147, I. 
P. 0., and sentencing him to pay a fine 
of Rs. 25, modified oh appeal by the Addi- 

(6) 1. L. B.3 Pal. 470 1 [10261 Pat, 48 (1224), 
(fl) 1. L. B, 31 Cal. 604 (1924), 
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tionail District Magistrate of Backerganj 
(Mr. H. Graham), on the 7th August 
1924. 

The facts of the case will appear from 
the judgment. 

Babu Radhikaranjan Guha for the Peti- 
tioner. 

The JuDOUENT OF TBB COURT was as 
follows : — 

Three persons of whom the Petitioner 
is one were sent up for trial for an offence 
under sec. 147, I. P. C. The Petitioner 
and one of the other persons were tried 
and convicted under that section and sen- 
tenced to pay a fine of Be. 25 each. On 
an appeal preferred by the Petitioner and 
the co-accused who had been convicted the 
learned District Magistrate acquitted the 
co-accused of the Petitioner and altered 
the conviction of the Petitioner from that 
under sec. 147, 1. P. C., to one under sec. 
323, I. P. C., maintaining the sentence 
passed upon him. 

The Petitioner has obtained a Rule to 
show cause why his conviction and sen- 
tence should not be set aside on the ground 
amongst others that such an alteration of 
the conviction is not permissible as the 
Petitioner had not been tried on a charge 
under sec. 323, I. P. C. The contention 
seems to be supported by the decision of 
this Comrt in the case of Genu Majhi v. 
The King-Emperor (1), where following 
the decision in the case of Yakub Ali v. 
Lethu Thakur (2), it was held by this 
Court that in the absence of a charge 
under sec. 323, I. P. C., framed during 
trial, the conviction under sec. 147, 1. P. 
C., cani.ot be altered to one under see. 
828, 1. P. C. 

The Rule is accordingly made absolute. 
The conviction and sentence passed on the 

18 C. W. N. I2W (1914). 

W I. U B. 80 Cal. 888 (1902). 


Petitioner are set aside and the fine if 
paid will be refunded. 

S. C. M. 

PUTT OODMOIL. 

[Appeal flom tbb Chiif Court of 
Lower Burma.] 

Lord Atkimsom. 

Lord Carsok. Kirkwood alias Vjl 

Sir John Eoob. Thein and anr., 
1925, Appellants, 

Heard, 21, V 6, 27, j v. 

30 & 31, March. Mauko Sin and anr.. 
Judgment, Respondents. 

5, May. 

CivU Procedure Code (Act V of 1908), Sch. IT, 
ssc». 80, ;ll—Applicalion to have atoard filed— 
Award found not binding on minor parties— Refusal 
to file award on that ground onlg-Efeet — Suit to 
set aside award— Sped Jus Relief Act (I of ISTf), see. 
89 or 48, whether applicable to such suit— Limita- 
tion Act (TX of 1908), Sch, I, Art. 91. 

Where upon an appUcation under Sch. 
II, secs. ilO and !ll, of the Civil Procedure 
Code, to have an award filed, the District 
Judge found that three of the alleged 
parties to the reference were not bound by 
the award, because they were minors and 
the reference purported to be made on 
their behalf by persons who had no legal 
authority to represent them, and passed 
order to the effect that though he was not 
prepared to hold that the award was not 
binding on the adult parties the award in 
his opinion was not one which should be 
filed, and dismissed the application : 

Held — That the dismissal might have 
l)er se deprived the adult parities to the 
award of the power of enforcing it by cer- 
tain effective statutory methods, but it did 
not render the award void or otherwise 
unenforceable as against those parties. 

That a suit to set adide the award by 
parties thereto fell within sec. 89 and not 
sec. 42 of the Specific Relief Act and was 
governed by Art, 91 of the Limitation Act, 

67 



530 


THB OEUOmri WBBKLI NOTBfl. 


fVoL. XXX. 


Kirkwood alias Ma Turin v. Mauxo Sin. 

This was an appeal (No, 87 of 1924) by 
special leave from two decrees of the 
Chief Court of Jjower Burma, dated the 
]8th April 1921, reversing a decree of the 
district Court of Hanthawaddy, dated the 
22ud October 1917. 

The suit was instituted by the Appel- 
lants and others fur a declaration that a 
reference and aw'ard were void and not 
binding on the Plaintiffs. 

The District Judge of Hanthawaddy 
passed a decree declaring the references 
and awai'd void and not binding on tlie 
(larties thereto. In his judgment he held 
that, under Art. 91 of the Schedule of the 
Limitation Act, the suit was barred as 
against the 4th Plaintiff (the second Ap- 
pellant) as she had been an adult at the 
time of the references, and ae against the 
second Plaintiff (the first Appellant) in- 
asmuch as she had not proved that her 
minority had ceased within three years of 
the institution of the suit, but as it was 
admitted that the bar of limitation did not 
affect the other Plaintiffs and as he found 
that they were not properly made parties 
to the reference, he held the award was 
void against them. He also held on 
4be construction of the award that 
the arbitrator had failed to decide 
two important makers referred to him , 
i.e., the division of the property in 
dispute and the ownership of mortgages 
held by the estates, and that this failure 
made the award void. As to the second 
Plaintiff and first Appellant, Ma Tbein, he 
was of opinion that as a minor at the time 
of the reference and award and not pro- 
perly represented, she was not a party 
thereto, but that this did not prevent her 
right of suit in regard thereto being barred. 
He, however, held that the rights of the 
parties were so confuAed that as the award 
was not^t^inding on the first and third 


Plaintiffs, it was void as against all the 
Plaintiffs. 

Each of the Besixindents appealed, and 
the Chief Court confirmed the finding of 
the District Court that the first Appellant 
did not sue within three years of attaining 
her majority, and without going into the 
merits of the case decided that the suit 
must be dismissed so far as concerned her 
claim and that of the second Appellant as 
barred by limitation. 

The facts are set out at length in the 
judgment of the Judicial Committee. 

Mr. DcGruyther, K. C. and the Hon. 
Geoffrey Lawrence, K. C. for the Appel- 
lants. — In considering the validity of the 
award Ma Theiu is on a different basis to 
Ma Shwe U. The former was a minor, 
she was not a party to the reference and 
was not represented at the time of the 
award. The award therefore is a nullity 
as regards her. The ^al^dilY of the award 
must be raised in this suit because the 
award was set up as a defence in the parti- 
tion suit. 

The award was a nullity so far as the 
minors w’ere concerned so that they need 
not and did not sue to have it set aside. 

liashid-UH-nesa v. hmail Khan (4), 
Petherpermal Chetty v. Muniandi Servai 
(5), Bijoy Gopal Mukerji v. Krishna 
Mahishi Dcbi (0), Bajid AH v, Ibad AH (7) 
and Banku Behari Bhaha v. Krjsto Go~ 
bindo Joardar (8). 

If the award is void as to certain per- 
sona it is void as to the others also because 
the various parts are inseparable. 

U) L. B. 86 1. A. 168) 1.0. 18 0. W. N. 1188 

aoos). 

(5) L. B. 86 I. A. 98 : >. 0. I. L. B. 35 Cal. 

S61| 18 0. W. N. 668 (1808). 

(6) L. B. 84 L A. 8?i a. 0. L L. B 84 CaL 

889| It 0. W. N. 434 (1907). 

(?) L. B. 81 1. A. 171 ) a. 0. 1. L. B. 88 Cal. 

1 (1896). 

(8) t. U B. 80 Oal 433 (1908). 
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KiidsflU on Arbitration, 7th Ed., Part 
IT, sec. 4, pp. 261-263, 326, m , 334. 

Art. 91 of the Limitation Act is not ap- 
plicable because the award is not an instru- 
ment within the meaning of the article. 

Moreover the suit was for a declaratory 
decree under see. 42 of the Specific llelief 
Act and not fur setting aside the award. 

The Respondents had applied to have 
the award filed, that application was re- 
iused in December 1910 so that there was 
no necessity to bring a suit to “ eet aside ” 
the award. The meaning of “ set aside *’ 
is to *■ cancel ” or “ destroy.” 

If Art. 91 were applicable even so the 
suit would not be barred, iiiiutmuch as 
time would begin to run only after the re- 
fusal to file the award, because then only 
the facts entitling the Plaintiff to have the 
award set aside became knnw'n to him. 

[Reference was made to Diiiabandu 
Jana v. Durija Prasad Jana (9) and Mitra 
on fiimitation.] 

The article which would be applicable 
here would be Art. 120 iuiwmuch as this 
is a suit for a declaration, and no other 
article is sjiecifioally applicable. 

The right to sue could not have accrued 
pre\ioue to the award and being within 6 
years of the award it is not time-barred. 

Mahomed IHasat AH v. Hasin Banu (10) 
and Kodoth Ambu Nair v. Secretary of 
State for India (11). 

Messrs, Dunne, K. C. and K. B. liaikes 
for the Respondents. — The suit is barred 
by Art. 91 of the 1 limitation Aet and must 
be dismissed. 

Tlio meaning of the expression '* set 
aside ” is wdder than the meaning ‘‘can- 

(0) I. L. B. 4S Cal. 1041, 1050 1 •. o. 83 0. 
W. N. 716 (10101. 

(10) L. B. 80 I. A. 156, 169 1 A f. I. L. B. 81 
Col. 157 (1883). 

(11) L. B. 61 1. A. 857 ; C. 89 0. W. N. 865 
(1981). 


cel ” as is apparent from a comparison 
with Art. 95. 

Jugadamba v. Dakina Mohun (12). 

The present suit is not a suit in which 
a bare declaration can be asked for under 
sec. 42 of the Kjwcific Relief Act, there is 
a prayer for the further substantive relief 
that the document may be set aside. 

Similarly this is not a suit broiight 
under sec. 39 of the Act, and apart from 
those two sections there is no right to 
bring a suit for a bare declaration. It is 
a type of suit which is specifically dealt 
with by Art. 91 of the Limitation Act. 
The Appellants contend that the award is 
a nullity and that there is no need to bring 
a suit to set it aside. It might similarly 
lie contended that a decree obtained by 
fraud is a nullity but .\rt. 95 specifically 
deals with such a case. Vet on the Appel- 
lants” argument you could avoid Art. 95 
by bringing a suit for a declaration and 
claiming to come under Art. 120. Art. 
120 is not applicable because there is a 
specific article applicable to this type of 
suit. 

Malkarjitn v. Narhari (13) and Jaffa 
Begam v. AH Baza (11). 

The cases cited from Russell on Arbitra- 
tion are not in (mint. The rights there 
were inter-dependent, here the rights of 
the parties are severable. 

They also referred to Kathama Nachiar 
v. Dorasinga Tever (15), Dcokali Koer v. 
Kedar Nath (16) and Sheoparsan Singh v. 
Bamnandan Singh (17). 

Mr. DeGruyther, K. C. replied. 

(12) L. B. 13 I. A. 84: a. c. I. L. B. 13 Oi 1. 
30S (1886). 

(13) L. B. 27 1. A 216, 888 ; 8 . C. I. L. B. 86 
Bom. 337: 6 O. W. N. 10 (1900). 

(14) li. B. 88 I. A 111, 117, 118: s. c. I. L. B. 
83 AH. 888 : 5 O.-W. N. r86 (1901). 

(1$) L. B. 8 I. A. 169 (1875). 

(16) I. L. B. 39 Cal. 704, 766 (1918). 

(17) L. B. 48 1. A. 91 ; a. 0. I. L. B. 43 Cal. 
694 1 80 0. W. M, 788 (1916). 
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Their LoRDsmps’ Judgment wm deli- 
vered by 

IjORD Atkinson. — T he facts of this case 
are complicated and involved. This is due 
to the circumstance that several of the 
parties concerned have on many occasione 
embarked somewhat recklessly on need- 
less litigation, the different branches of 
which were not always consistent with 
each other. Jt is nevertheless essential 
to unravel the^ complicated facts in or.ler 
to apprehend clearly what are the ques- 
tions which must be dealt with on this 
appeal, and to appreciate the true nafiiro 


and reach of the decisions upon them. 
The subject-matter flom which the litiga- 
tion sprung was the administration and 
distribution of the assets of two Burmese 
Buddhists, father and son, named respec- 
tively U Baw and Ko Po Cho, the latter of 
whom died on the 13th of December 1907, 
and the former of whom, the father, died 
fifteen days later, namel^, the 28th of De- 
cember 1907. To make the proceedings 
which have taken place intelligible it is 
necessai 7 ns a preliminary to examine the 
following pedigree : — 


U flaw, 

dUd 281 h Docpinber 1P07. 

I 


Ma Xycin Auiie, RoroChA, ss MaSliWw U, MmingSIn, 

dltid 12lh Juno ItflO. dLd 13th December 1007. I 4th FlAlntllT hiuI 1st Respondent and 
I I Slid Appellant. Defeiidant 


1 I I * I I 

Ko Ryet Oh, Ms E, Ko Puung, Ma Thcln, Maung Aung, Mating Dy-tiing, 
8rd Deft. 4i.li Deft. Otli Deft. Mrs. Rirkwnod, SrdllaluUtf. 1st lialut ff. 

2nd eisliitiff 
and 

Ist Appellant 


M. nV Ha, 

2nd Respondent and 
D.feudanr. 


The words “ Plaintiff ” and “ Defend- 
ant ” and “ Ap|)ellant ” and “ Re.spon- 
dent ” printed underneath the names of 
the members of this family indicate the 
positions they respectively assumed, an l 
the action they respectively took, in the 
legal proceedings subseipiently instituted 
to assert their claims to certain shares in 
the assets of U Baw and Ko Po Cho, dc- 

V 

ceased. At the date of the latter’s deMh 
it is admitted that his three children were 
minors; that none of them had come of 
age before the 20th of Pebniary 1910. 
when the submission to arbitration here- 
inafter dealt with was entered into; that 
two of. them, namely, Maung Aung and 
Maung Byaung, were still minors on the 
13th of March 1914, when the suit was 
instituted in which the order appealed 
from was made, and that the girl Ma 
Thein, the eldest of the three children, 
had failsd to establish that she was a 
minor^l^^l^n three years of the 13tli of 


hfarch 1914. Tjetters of administration of 
the estate of U Baw, deceased, were in 
the year 1910 granted to his son Maung 
Sin. Ma Shwe U, the widow of Ko Po 
Cho, deceased, married again in the year 
1910 a mau named Maung Po Yeik, and 
Ma Thein, the daughter, married Colonel 
Kirkwood on the Ist of July 1913. Dis- 
putes having arisen between the descend- 
ants of U Baw and the members of the 
family of Ko Po Cho, a submission of 
these disputes to the arbitration of one 
liugyi U Hla Baw was on the 20th of 
February 1910, drawn up. It purported 
to have been executed by Ma Nyein Aung, 
Maung Sin and Ma Nga Ma, descendants 
of U Baw, and Ma Shwe U. These exe- 
cuting parties were all adults. The sub- 
mission further purported to have been 
executed in addition by the three children 
of K Po Cho, then minors, by two 
guardians, one Maung Ttindu, acting on 
behalf of Ma Thein and Maung Aung, 
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and the second, Maung Po Yeik, on be- 
half of Maiing Byauns. It was not dis- 
puted on this appeal that these two per- 
sons so purporting to sign this submission 
as guardians for the three minors, the 
children of Ko Po Clio, were never ap- 
pointed guardians of the children on 
whose behalf they purjiorted to sign and 
had no right or authority whatever so to 
do. The consequence of this is that the 
three minor children are no parties to the 
submission and are not bound by the 
award made in pursuance of it. On the 
12tli of April 1910, a further question, 
touching llie ownership and disposition of 
certain property, wae by the agreement 
of the jileaders representing the parties to 
the first sidimission, referred to the arbi- 
tration of the same arbitrator. The sub- 
mission is very obscurely w'orded, and its 
provisions are to a great extent im- 
material in the present appeal. They are 
in addition rather peculiar in character. 
The first begins by reciting that the 
parties to it have a dispute amongst them- 
selves, that they bind themselves to abide 
by the decision of the arbitrator, that he 
may decide tliis dispute finally in the man- 
ner thereinafter indicated, that is, first 
by partitioning in the manner set out cer- 
tain properties which are stated to be the 
subject of the dispute. These properties 
are divided in five classes or categories, 
marked by-five letters of the alphabet. 
The first class (<i) comprises land and rent 
belonging to U Baw, Ko Po Oho, and Ko 
Sin. The second class (6) comprises 
similar lands and rents belonging to Ko 
Po Cho and Ko Sin. The third class (c) 
comprises certain paddy lands 216'11 
acres in extent, belonging to Daw Hmo. 
The fourth class (d) comprises moveable 
and immoveable property, debts, rents, 
etc., belonging to Ko Po Oho and his wife 
Ma -Shwe U. The fifth class (e) oom- 
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prises debts doe and to be paid to, and 
debts to be recovered by Ko Po Cho, his 
wife, and his three children. As to the 
first class (a) the direction is that U Baw’s 
share is to be left out of it and the remain- 
der of the property comprised in it is to 
be divided into four shares, one of which 
is to be given to Ma Shwe U and her 
three children, and the three remaining 
shares to be given to the persons named. 
The property comprised in class (b) is to 
be similarly dealt with. The paddy lands, 
216*11 acres in extent, are to be divided 
into three shares, one to be taken by the 
w’idow hfit Shwe II and her children, the 
two I'emairiiiig shares to go to the persons 
named. The fourth class (d) is to be 
divided into two shares, M Shwe U taking 
one of them and the remaining share to 
go to the same three children. Further 
minute directions are given as to the man- 
ner in which the indicated partitions are 
to l)e effected. They are not material, 
however, to the matter now in hand. If 
the law as to the limitation of property 
existing amongst Burmese Buddhists 
were the same as the English law dealing 
with such matters, it might be plausibly 
contended that under the limitation 
directed and carried out, Ma Shwe U and 
her three children would become joint ten- 
ants of the lands to be allotted to them, 
with rights of survivorship amongst them. 

The authorities examined and criticised 
in the judgment of the Board in the case 
of Kirkwood v. Maung Sin (1) seem to 
lead one to the conclusion that no such 
rights of survivorship would exist amongst 
these four beneficiaries ii the award were 
made according or conformed to Burmese 
Buddhist law. That was a suit instituted 
in the year 1918 for the administration of 
the estate of U Baw, a Burmese Buddhist, 

(1) L. B. 61 I. A. 884; s. o. 89 C. W. N 663 
(1984). 
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governed by Bnrines'e Buddhist law. The 
Plaintiifs-Apiiellaiits were the children of 
Po Cho, who was himself the eldest son, 
but second born child, of his father I.’ 
Baw. The Defcmlants-Re.spoudents were 
the two surviving children of T' Baw’ and 
Daw Hnio, and the representatives of 
their eldest born child, a daughter, Ma 
Kyein Aung, who had attained majority 
and survived both her parents, but died 
before the institution of the administration 
suit. By the decision of the Board allirni- 
ing that of the Chief Court it was held 
that Po Cho, not being the eldest born, 
was not the orasa son, and that his 
children were therefore only entitled to 
a one-sixteenth share of the estate of V 
Baw. 

As far as the Board have been able to 
ascertain, the proceedings in that suit 
have not since the year when the 

decision of the Board was delivered, pro- 
ceeded further. On the 2t)th December 
1912, nearly 13 years ago, Ma Shwe I’ 
hied a suit against her three children and 
Maung Sin, alleged to be in |X)saession of 
part of her deceased husband's estate, for 
apparently the partition and administra- 
tion of that estate. For nearly six years 
this litigation was carried on, and ulti- 
mately on the 15th of August 1918, a pi'e- 
liminary decree was maide directing that 
accounts of the properties belonging to P«> 
Cho, of the liabilities thereon, and of 
mesne profits payable by Maung Sin in 
respect thereof, should l)e taken by a 
Commissioner. The accounts are appar- 
ently etill being taken, and no final decree 
has as yet been made. It was during the 
hearing of this appeal much pressed by 
Mr. Dunne on behalf of the Respondents, 
either that the present suit was unneces- 
sary, or that the claim of all the parties 
concerned to interests ia the assets of IT 
Baw or Po Cho could be adjusted and 


satisfied in one or other or both of these 
administration suits. It is quite obvious, 
however, that the information before the 
Board is not full enough or precise enough 
to enable it to express any definite opinion 
on the soundness of ^Ir. Dunne’s conten- 
tion on this ]X)int. 

The arbitrator in the present case made 
his award on the lOth of June 1910. He 
found that by the terms of the submission 
he had jxiwer to direct the division among 
the co-heirs of the properties described in 
it under the heads (a), (b), (c), (d) and (c- 
already mentioned, following the rules of 
division set out therein, and to declare 
the rights of each and every of the co- 
heirs thereto. He further states that as 
to all property not included in those five 
categories, he will be guided by the ordi- 
nary Buddhist law of inheritance. He 
then ptocecds to determine the owner- 
ship of the proi)erty he was directed to 
divide. It is difficult to see how he could 
identify it otherwise, and he then deter- 
mines in which of the five categories it is 
included. He finds that most of the 
debts have been time-barred, sets out in 
a schedule (Xo. 6) those he considered 
good, and directs that they are to be 
di\ ided on the same principle as the pro- 
|ierties in a list he indicates. He further 
holds that the estate of U-Baw is indebted 
to the extent of Rs. 33,004-9-0, which 
ought to be deducted from U s estate 
loefore division, and that the latter’s co- 
heirs are liable for this debt according to 
the value of the properties they receive. 
He then appoints Ko Sin guardian of the 
|)ei'sons of Ma Thein and Maung Aung, 
and Ma Shwe U guardian of the person of 
Maung Byaung. He further appoints 
the last-named lady, Ma Shwe U, guardian 
of the properties of her three above- 
named children, “ until Ma Thein attains 
the age of majority,” on ” her (i.c., Ma 
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Shwe U) fumiehinfi' security to the 
amount of Bs. 8,000." On the 9th of 
December 1910, Maung Sin filed an appli- 
cation in the District Court of Hanth.v 
waddy to have the award filed in Court 
under secs. 20 and 21 of the Second 
Schedule of the Code of Civil Procedure. 
This application was opposed by Ma Shwe 
U, both personally and on behalf of her 
minor child, Maung Byaung; her other 
children, Maung Aung and Ma Thein, 
were made Defendants on the application, 
and a document was filed by Ma Shwe U, 
on behalf of herself and as guardian of the 
minors, stating in detail numerous objec- 
tions to the aforesaid award. Amongst 
these are to be found the following : — 
(1) That the persons who purported to 
sign the submission as guardians of her 
three children were not at the time of tx) 
signing, or at any subsequent time, 
guardians of the persons or property of 
these three minors. (2) That the arbi- 
trator erroneously appointed a guardian to 
the aforesaid minors, which he had no 
authority to do. (3) That the arbitrator, 
in declaring certain properties admittedly 
in the joint names of Ko Cbo, deceased, 
and Ko Sin, to belong to the estate of U 
Baw, deceased, exceeded his authority to 
the detriment of the minors. (4) That 
the arbitrator failed to decide what debts 
were left by U Baw and Ko Cho, and what 
.debts were due to the estates of U Baw 
and Eo Cho. Issues were joined upon 
these objections. On the 9th of Septem- 
ber 1912, the District Judge of Hantha- 
waddy (Casson, J.) made a preliminary 
order dealing with these issues. He held 
.that the arbitrator bad no power to ap- 
point guardians ad (item or other of the 
minor children of Ma Shwe U, and that 
therefore the arbitration proceedings were 
not. binding on these minors; that the 
question of the validity of the award as 


regards them did not arise; that the 
consequence was that they should be 
dismissed from the suit. In the formal 
order drawn up, dated the 4th of October 
1912, the learned Judge, in the final 
passage of the order, states as follows : " I 
am not prepared to say the award is in- 
valid, or that no suit ran be filed to enforce 
it, on the major parties thereto, but it 
certainly appears to me that the award is 
not one which should be filed, and the ap- 
plication is dismissed with costs." This 
dismissal may have per se deprived the 
adult parties to the award of the power 
of enforcing it by certain effective statu- 
tory methods, but it did not in their Lord- 
ships’ view render the award void or other- 
wise unenforceable as against those 
parties. Ma Thein was named as one of 
the Defendants in an application, dated 
the I7th of .January 1911, b.y Maung Sin 
to have guardians ad litem appointed for 
Maung Byaung and Maung Aung, sons of 
]\Ia Slave U. In the third paragraph of 
the application it is stated that the Plain- 
tiff bad ascertained that Ma Thein was 
an adult and could conduct her own case. 
In the objections filed on behalf of Ma 
Shwe U and Maung Byaung on the 28tli 
of March 1911, it is stated she wae then 
still a minor. The District Judge, in 
delivering judgment on the 2'2nd of Octo- 
ber 1917, in the main suit hereinafter 
dealt with, held that Ma Thein claimed 
that she did not attain her majority till the 
19th of April 1912, while the Defendants 
pleaded that she attained it on the 21st of 
April 1910. After dealing exhaustively 
with all the evidence given on this point, 
he held that it had not been proved that 
Ma Thein was a minor within three years 
ending with the institution of tliat suit, 
i.e., within the three years ending on the 
13th of March 1914 ; so that she must have 
attained her majority before .the ISth of 



536 


THE CALCUTTA WEEKLY NOTES. 


(VoL.' XKX; 


Kirkwood alias Ma Thein v. Maukq Sin. 

March 1911, but how long before is not 
found. Having regard to the amount of 
evidence taken by the arbitrator during 
the course of the arbitration, their Lord- 
ships think that there can be little, if any, 
doubt that at the date of the award both 
Ma Thein and her mother must have be- 
come perfectly well aware of all the facts 
entitling them to have the award set aside. 

No appeal was taken by Maung Sin or 
any other party against the District 
Judge’s refusal to file the award. On the 
20th of December 1912, Ma Shwe U insti- 
tuted a suit in the District Court of 
Hanthawaddy for a partition of her share 
of the estate of Po Clio, citing as Defend- 
ants her three children and Maung Sin. and 
Ma Nga Ma, but whether by mistake or 
otherwise she omitted to pray expressly to 
have the award set aside. The Court 
idtimately held that the award burred 
these proceedings as to all properties in- 
cluded within it, and that the Court could 
only deal with properties not included in 
it. The proceedings are still pending. 
On the 13th of March 1914, Maung 
Byaung, still a minor, by his next friend 
Maung Ba San, instituted a suit against 
his mother Ma Shwe U, his sister, Mrs.. 
Kirkwood, his brother Mating Aung, hie 
uncle Maung Sin and jaunt Ma Nga Ma, 
brother and sister of his father, and the 
representatives of Ma Nyein Aung, an- 
other sunt, deceased, praying first for a 
declaration that the two submissions to 
arbitration, dated respectively the 20th 
February 1910, and the 11th of April in 
the same year, and the award dated the 
10th of June 1910, made in pursuance 
thereof, were not binding on him; and, 
second, that they were absolutely void an^ ^ 
might be set aside. He based his claim ' 
on this allegation, au^piigst others, that 
he was a minor at the times the submis- 
eions and that therefore the 


agreements of reference were not binding 
on him ind they and the award were void 
together. His brother and then his 
mother and sister were sulisequently 
joined with Maung Byaung as Plaintiffs 
in the suit. As more than three years 
had then elapsed from the date of the 
award, Maung Byaung claimed exemp- 
tion from limitation on the ground of 
minority; Ma Thein on the ground that 
she was a minor till the 19th April 1912, 
and Maung Aung that he was a minor till 
the Gtli October 1913. Ma Thein and Ma 
Shwe U also claimed to exclude the time 
occupied by the other proceedings already 
mentioned. Ma Shwe U also based her 
claim on the averment contained in the 
10th paragraph of the amended plaint, 
which runs as follows : — 

** 10. Thai the Flumtiffa submit that the said agroe- 
ment of reference and the award are not binding on 
the Ist, 2nd and 3rd Plaintiffs as they were minors 
at the time and the said , agreement and the award 
being void in part are void altogether, having regard 
also to the decision of this Hononrablo Court in Civil 
Regular No. 107 of 1910 and having regard to the 
fact that tho Arbitrator failed to adjudicate on all the 
matters referred to him by the agreoment and pro* 
ceeded to deal with certain matters which were not 
referred and having regard to the fact that this 
Hononrablo Court dismissed the application to file 
the award in Suit No. 107 of 1010.’* 

The princiiHtl Defendant, Maung Sin, 
filed two written etatements. The first 
on the 7th of June 1915, and the second, 
an amended one, on the 22nd of July 1915. 
In these statements he practically admits 
that the various events already detailed 
had happened in the course of this long 
litigation. He relies, however, on the fol- 
lowing special defences : First, that the 
award was binding on the three minor 
children of Po Cho because they were pro- 
perly represented in the making of the 
agreements to refer to arbitration, and 
were - also represented in the arbitra- 
tion proceedings. Second, Ihat this 
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qo^irtioQ; w«e in issue, in suit No. C4 
of 1012, and that, though no order was ac- 
tually made bj the Court upon this issue, 
tho learned - presiding Judge stated such 
an order was ready and could be delivered 
when necessary, that this suit is still 
pending, and that the matter is therefore 
res judicata, or in the alternative, that as 
this formed an issue in suit No. 64, 1912, 
when the present suit, filed on the 13th of 
March 1914, was instituted it could not be 
maintained till that issue had been dis- 
posed of. He further submitted that this 
latter suit is not maintainable having re- 
gard to the 42nd section of the Specific 
Helief Act. In tliifl amended statement 
the Defendant, in addition, averred that 
the plaint disclosed no eaiiso of action in 
favour of the fourth .Plaintiff Ma Shwe 
IT, that any alleged cause of action in her 
favour is barred by Art. 1)1 of the Indian 
limitation Act, and that as to the fourth 
Plaintiff, he averred that the suit was not 
maintainable having regard to the provi- 
sions of the 42nd section of the Specific 
Belief Act. He further avers that the 
second Plaintiff, Mrs. Kirkwood, attained 
her majority on the 21st of April 1910, and 
that as against her the suit was barred by 
Art. 91, Indian Limitation Act; he then 
denies all the averments contained in the 
statement filed by the PlaintifflB, which 
were not specially admitted. The aver- 
ments contained in the written statement 
filed by Defendant Ma Nga Ma on the 7th 
of June 1916, are substantially to the same 
effect as those contained in the written 
statement filed by Maung Sin. 

Their Lordships think they had better 
deal at once with the point raised that sec. 
42 of the Specific Belief Act applies to this 
suit and . renders it unmaintainable. In 
thw. view the section of that Act which 
ikppliei to and oovats this suit is the 80th 
aamOB and Ml Iba 4Qnd iwttenf wd It 


hasMio such effect as it is claimed; would 
result if it were covered by the latter 
section. 

It was held both by the District Court 
and the Chief Court of Burma that Ma 
Thein. having failed to prove she had 
attained majority daring the three years 
•terminating on the 13th of March 1914, 
the present suit was, as regards her and 
her mother, barred under the 91et Article 
of the Indian Limitation Act of 1908, 
Their Lordships concur in, and approve 
of, that decision, notwithstanding the 
ingenious contention of Mr. Geoffrey 
Lawrence to the effect that the time 
which bars began to run, not from 
the date of the award, but from the date 
of the lofiisal of Ibc learned Judge to file 
it. It was found by the District Judge 
and stated in the ('ourt of Appeal that the 
Ihreo minors, Ala Thein, Alaung Byauug, 
and Maung .Uiug had not been properly 
reprasented when the agreement to refer 
to arbitration was entered into, and that 
they were nut bound by tho submission or 
by the award made in pursuance of it. 
Tbeu‘ Lordships also concur in and ap- 
prove of that conclusion. In accordance 
therewith the Chief Court by its decree, 
dated the 18th of April 1021, declared that 
as against the minors, Maung Byaung and 
Maung Aung, tho award should be set 
aside and they should be remitted to their 
original rights. As regards Mrs. Kirk- 
wood, the Chief Court held that, though 
she was not and could not be bound by the 
award, yet as her present suit for a decla- 
ration to that effect was time-barred, it 
was immaterial to her whether or not she 
got a declaration to effect what she de- 
sired. The point that the matter in con- 
troversy as to whether the minors were 
properly represented in the entering into 
the reference to arbitration, and Were 
Ihewlws bound by th« award; was in 

68 
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issufl in the suit No. 54, 1912, which is 
still pending, and that, therefore, the con- 
troversy in the present suit was res judi- 
cata, was not mentioned in the memoran- 
dum of appeal and apparently was aban- 
doned. There remains, however, the im- 
portant question whether the award of the 
10th of June 1910, having been set aside 
as regards the two minors, Maung Byauiig 
and Maung Aung, it should, in addition, 
be set aside in its entirety. That is a 
question which must be decided according 
to Burmese Buddhist law. Well, one has 
only to refer to the judgment of the Board 
in Kirkwood v. Maung Sin (1), to sec how 
unaseertainable that law is. It is stated 
to be contained in a series of bcxiks entitled 
Dhamathats, which have been composed 
from time to time by the expounders of 
that law ever since the thirteenth centuiy, 
if not before. A distinguished Burmese 
jurist of the name of U Gaung has, at the 
expense of the British Government, com- 
piled a digest of these lKX)ks, and says it 
is a collection of rules which are in accord- 
ance with the custom and usage of the 
Burmese people. It may possibly be that 
in Burma these rules have in the course 
of ages crystallised, as it were, into rules 
of positive law. It was by an analogous 
process that the Common Law of England 
was built up and formed. The District 
Judge held the view, apparently strongly, 
that the award should in this instance be 
set aside in its entirety. He says : 
“ Looked on as a matter of contract, the 
terms of the contract become so uncertain 
in their application that the contract be- 
comes well-nigh impossible of enforce- 
ment. As regards the authorities on the 
point the case of Ma Gyi v. Maung Po 
Hmyin (2) has been cited to me on behalf 

ailh R. 61 T, A,881-888t X, 0. >B 0. W, K. 
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of the Plaintiffs. In that case there had 
been a reference to arbitrators as to the 
partition of the estate of a Bnrman 
Buddhist and an award thereon. Certain 
of the children of Po Ko were not parties 
to the award, and for this reason, and for 
this reason only, it was found that the 
award was not binding on the parties, and 
it was ordered that the estate be adminis- 
tered by the Court.” After dealing with 
several authorities which had been cited 
to him, he returns to this Burma case, 
and says : ” The Burma Law Times case, 
cited on behalf of the Plaintiffs, is dis- 
tinct authority for the view that in such 
an event the award becomes invalid in its 
•‘iitirety and the estate becomes open to 
the administration by the Court. The 
reasons for this finding are not given, but 
it seems to me that the test in such cases 
must be whether the different parts of the 
award are so severable that it is possible 
to carry out the intentions of the remain- 
ing parties thereto whilst allowing one 
party to claim entirely independently of 
the award.” 

It would appear to their .Lordships that 
in modelling this test the learned Judge 
has relied upon the principles of the Eng- 
lish law bearing on such matters rather 
than on the Burmese Buddhist law, 
which has not been proved to resemble to 
any extent the English law on this sub- 
ject. He then proceeds to say: ‘‘ The 
difliculties in the way of such a course in 
the present case seem well-nigh insuper- 
able. If Maung Aung be allowed to 
claim independently of the award, then 
the whole basis of the award is upset.” 
And he winds up with the uncompromis- 
ing statement : ” I find on the second 
issue that if the reference and award ue 
found to be void as regards sinne, or any 
of the Plaintiffs, then it must be- found 
void M regardi all the partial and ba.iif 



tTofi. KCX**] 


I rani cma BOTTl wnxET Ntnni. 


489 


EQtxwooD aliat Ma Thein v. Mauno Sim. 

aside in it? entirety.” The learned 
Judges of the Chief Court, however, take 
a wholly different view on this point. 
The Chief Judge, S. M. Bobinson, in 
giving judgment, refers to many author- 
ities and particularly to the case of Davu- 
luru Vijaya liamayya v. Davulum Ven- 
katasubba Hao (3). He says, at page 207 
of the record, that several of tlie author- 
ities to which he had been referred were 
cited in it, and that lie does not think it 
is an authority for more tlian this, that 
there may be cases in which tlie necessary 
result will be tlmt the jiroceedings may 
have to be set aside entirely, and that at 
page 486 of the report it is said that : — 

*** Avoidance by the minor of a decree against him 
may in some cases ipno facto be tantamount to an 
adjudication of the suit, in others it might be possible 
and proper fur the Gunrt nieraly tu avoid such part 
of the decree as would affect the minor and that part 
may bo separable from the rest.' This case was con- 
corned in the setting aside of a decree. In the case 
before us, however, we are conccnied with setting 
aside an award which has not apparently been execut- 
ed or carried into effect by any active action.'* 

The learned Judge then proceeds to 
deal at length with this point in the fol- 
lowing passage of his judgment : — 

As regards Plaintiffs Nos. I and 3 therefore who 
were minors and not properly represented before the 
arbitrator there must be a decree declaring that tho 
award is not binding on them. As to whether the 
decree should go further and declare that the award 
is not binding on any of the parties to it 1 am of 
opinion that in this case there is no ground for passing 
such a deoi'oe. The major parties to the reference 
in the award acted with their eyes open and with 
full knowledge of what they wore doing. Whatever 
may have been the immediate object they had in view 
and whether they were acting under the idea that 
they were protecting the interests of the minors 
against their mother after her second marriage or were 
seeking to protect themselves as well as tho minorst 
there is no ground for holding that they should be 
relieved of the result of their considered action and 
their binding agreement to refer. It is no argument 
to say that the result of remitting the minors to 
thek original- rights will liave the effect of creating 
great oomplications." 

O) 80 Mad. L. J. Rep. 465, W (1015). 


Mr. Justice Heald practically concurs 
in the conclusion reached by his colleague. 
In the course of the argument of the ap- 
peal several additional grounds were men- 
tioned upon which it was contended mat 
the award of the JOth of June 1910 was 
void, such as that the arbitrator did not 
deal with several matters which had been 
referred to him, and did deal with several 
matters which had not been referred to 
him. 'Phesc objections, however, were 
not dealt with judicially by the Chief 
Court. Owing to the course the procxwd- 
iugs took it could not well be otherwise. 
Tlieir Jjordships are clearly of opinion that 
the seieral conclusions hereinbefore indi- 
cated at whicli both the District Court and 
the Chief Court have arrived, and with 
which their liordships entirely concur, 
afford ain])le and trustworthy materials for 
the satisfactory and just decision of Ibis 
appeal. Under tliese circumstances it 
appears tu them tliat tho more desirable, 
and indeed the muru satisfactory, course 
for tliem tu pursue is to abstain from ex- 
pressing any opinion whatever upon the 
question on which the two tribunals ere in 
conflict, namely, whether this award should 
be set aside in toto or only set aside as it 
has boeu against the two minors named in 
the decree of the CJiief Court, dated the 
18th of A[)ril 1921, and to decide the case 
upon the tindings in wliicli both the Courts 
concur and of which, as has been already 
pointed out, their Lordships entirely ap- 
prove. The opinion which their Lord- 
ships have formed on these reliable mate- 
rials is that this appeal fails, and should 
be dismissed with costs, and they will 
humbly advise His IMajesty accordingly. 

Solicitors : Messrs. Light <& Fulton for 
tile Apiiellants. 

Solicitor : Mr. Douglas Grant for the 
Bespondents. 

G. D. M. 



T^bn. tSM, 


540 THB BXECtllTA 

(ORDINARY ORIGINAL CIVIL JURISDICTION.} 
SoiT No. Ie92 OF 1924. 

National Coal GOi, 
Bicklano, J. Ltd., Plaintiff, 

1926, V. 

22, January. Esbitish Bosc A Co., 
D»-fendant. 

Snretif for judgment debtor— Content decree witk- 
otU the hwwUdge of th» eurety, if ditcharget the 
euretg— Payment of decretal amount by instalmentt. 

Where a consent decree is made icith- 
out the knowledge and consent of the 
surety, the surety is discharged. 

Tatum v. Evans (1) followed. 

This was an application by the Plaintiff 
Company for the execution of a consent 
decree against Jotiuilra Natli Gliose who 
stood surety for the Defendant firm in 
pursuance to an order of the Court. 'Jhc 
order was made oii tlio ‘iGtli August I'ril 
to the effect that the Defendant firm <lo 
furniHli security for Ks. (5, 000 to tlie 
satisfaction of the Registrar and that 
on furnishing such security the De- 
fendant firm should be at liberty to 
defend the suit under Or. 37 of the 
Civil Procedure Code. Jotindra Nath 
Ghose stood surety by executing a bond in 
favour of the Registrar for the Defendant 
firm for any amount which might be de- 
creed against the Defendant firm. On .'Itb 
May 1925 a decree by consent was made 
by the parties without the knowledge and 
consent of the surety whereby it was inter 
alia agreed that the Defendant firm should 
pay Be. 4,700 with cost and interest 
Rs. 1,500 by 7th May 1925 and balance by 
monthly instalments of Rs. 500 until 
realization, and iJiat the surety was <o 
continue as guarantee for the jjerfannaiu'o 
of the condition of that decree. It trans- 
pired that the Defendant firm paid 
Rs. 2,500 in terms, of the decree. The 
Plaintiff Qomj^hy wanted to realise the 

' ri4 ii. T. :j3(i (.iswi). 


WtB&Lt Norai. 

portion of the deo^tal amount by attach* 
inent and sale of the. picopertieB of the 
surety. 

Mr. H. ii. Panctcridge (with him Mr. 
I). N. Milter) argued on behalf of surety 
that as the consent decree, dated 6th 
May 1925, was made between the parties 
in the suit without the knowledge and con* 
currence of the surety and as time was 
granted bv the Plaintiff Company to the 
Defendant firm to pay the amount by in- 
stalment, Ihe surety was discharged. 
[Cited Tatum v. Evans (1), Bowsfield v. 
Tower (2), Croft v. Johnson (3) and Hals- 
biiiy, Vol. 16, p. 561.] 

Mr. B. C. Ghose on behalf of the Plain- 
tiff Compuny argued that the surety 
ciiuscd payment of two instalments to be 
made to the decree-holder on 26th August 
and 2nd Septefnber 1926. ITcnce the 
surety was liable. 

Mr. Poiifkridgc in rejdy argued that his 
client Jotindra Xatli denied that he caused 
any such payment of the decretal amount 
to be made. 

TJie JUDUMKNT OF 'IBIE COURT was' as 
follows ; — 

BuckijA-nd, J. — This is an application 
for execution against a surety who execut- 
ed a h'jnd in favour of the Registrar in pur- 
suance of an order giving leave to the De* 
fendant to defend a suit under Or. 37 of 
the Civil I’rocediire Code upon furnish- 
ing security. 

When the suit came to trial a consent 
decree was made and the terms of the 
consent decree provided for the payment 
of the amount decreed by instahneiits. 
The surely now claims to have been there- 
by discharged. So far as 1 am aware this 
point has never so far come ’ before this 
Court but in addition to earlier cases I 

(1) 64 L. T. 886 (1886). 

(2) 4 Tannto&’a Uep. 460 (1818). 

(3) 6 Taviitoii'a Bep. 819 (181^. 
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have been referred to Tatum v, Evans (1). 
This case is very much to the point and 
it seems to me that the applicant must fail 
unless he can show that the surety either 
consented to the order or that he satisfied 
it or waived any rights that he might 
have. As to this there is a statement in 
the affidavit of Satya Charan Srimani that 
the surety caused payment of two instal- 
ments to be made to the decree-holder on 
the ‘ifith August and ‘2nd September last. 
That is denied, though it may be question- 
able whether the affidavit so denying it 
is one that should be admitted, but I can- 
not act on a bare statement of that nature. 
If it was desired to rely ujwn such pay- 
ments something more tangible, such as, 
a cheque, counterfoil, receipt or other 
similar document should have been exhi- 
bited or at least refoiTed to. In the cir- 
cumstances I am not prepared to act upon 
this statement. j\s however it was made 
in the aflidavit and as the point as far as 
I am aware is now I enquu'ed of learned 
Counsel whether his instructions would 
justify him in 'saying that it could be sup- 
ported by any tangible evidence of that 
nature ; but having regard to what he has 
informed mo his instructions on the sub- 
ject are, I do not think it would serve any 
useful purpose, to give the applicant an 
opportunity of amplifying the statement. 

In these circumstances the application 
must be dismissed with costs. Certified 
for Counsel. 

Mr, Satish Chandra hose, Solicitor for 
the Surety. 

Mr, P. Basok, Solicitor for the Flaintilf 
Company. 

P. D. 

(l) 64 L. T. aw (1886). 


[CIVIL APPELLATE JORISDICTION.] 

Appk*ls fbom Appellate Dbcbebs 

Nos. 2319 OF 1923 and 362 or 1924. 
SbBBAWABDV, J. ) AbiNASH Ch. CHOW- 
Mukebji, j. dhuby, Defendant, 

1925, Appellant, 

Heard, 9 and v. 

10, December. Tabini Cbaban Cbow- 
Jndgmont, DBOBY and ors., 

16, December. J Plaintiffs, Respondents. 

Limitation— Umitatum Act (IX of 1908), Seh. /, 
Art*. 1)8, 1))— Attachment of property under tub- 
eec. {*), eec. 1)5, Criminal Procedure Code (Act V 
of 1898), in proceeding under— Poeeeuion, whose, 
in lam pending attachment— Possession with person 
in whose favour order made. 

b'or the purpose of limitation, possession 
during the period during which a disputed 
propertji is kepi under attachment under 
sub-sre. ( 1 ) of see. ( V. l\ ('., is in law 
the possession of the party whont the 
Magislrulr as a result of the proceeding 
finally declares to be entitled to reMin 
possession as the party who was in posses- 
sion at the date of the proceeding. 

Tins was sm ap|)eal preferred «iri the 
dth Sc])tember and 6th December 1923, 
respectively, against the decree of the Dis- 
trict Judge of Zillah Pabna and Bogra 
(Mr. (i. C. Seul, dated the 27th July 
J9'2<‘1, modifying the decree of the Sub- 
urdiuiitc .fudge of Pabna (Babu Amrila 
Ijal Banerjce), dated the 25th November 
1918, 

‘Ulic facts of the case will appear from 
the judgment. 

Mr. .Sarat Chandra Ray Chaudhuri, 
Babus Jatindra Nath Lahiri and hireah- 
war Kagchi for the Appellant in No. 2319 
and for the Kespondont in No. 362. 

Mr. Atul Chandra Gupta, Babus Dinesit 
Chandra Ray and Jatish Chandra Guha 
for the Respondent in No. 2319 and for 
the Appellant in No. 362. 



542 


THB BSLOnTTX WBBKLY NIXTBB. 


[VoB. XXX« 


Abinash Ch. Chowdhorx V . Tawni Chaban Chowdhuby. 


The .llUJGMBNT OV THE COURT W»8 RB 
follows : — 

Mdkerji, J. — The events wliich have 
led up to the suit out of wliidi these ap- 
£)ealB arise have been narrated in detail 
in the judgment of the District dud^e. 
The facie, so far as Ihey are necessary to 
be stated for the pur|M)se of tlicsu appeals 
and are undisputed, are these : one Nur 
Mohamed alias Nur Meah claiming to be 
a mutwali in respect of a wakf created by 
his father Dost Mahamniad, granted an 
islemrari lease of an entire village called 
Damangao to one Abdul A/iz in the year 
1891. In the same year and some two 
months later Abdul Aziz granted a lease of 
an 8 annas share of the village in kayemt 
nuiurasi jolc right to (he predecessors of 
the riaintiffs. Ju 1898 litigation arose 
for declaration of title, udministration of 
the estate, and accounts, etc., in tlie 
sha|)e of suits wliich are instituted by 
some of the heirs of Dost Mahainmad 
against the said A'ur Alcah and others. 
In these suits Abdul Aziz was a party, but 
the predecessors of the I’laiutilfs were not. 
The relief claimed as against Abdul Aziz 
was the setting aside of the lease granted 
by ^Jur Meah in his favour. The trial 
Court dismissed the suits as against Abdul 
Aziz holding that th5 Plaintilfs should, if 
so advised, institute separate suits for 
setting aside the lease ; and as regards 
the other Defendants the suits were de- 
creed, the wakf created by Dost Alaham- 
mad being declared invalid. The decrees 
of the trial (!ourt were alhrmcd on appeal 
to this Court in 1902. When the appeals 
to this Court were ^Minding, one Alamgir, 
son of Nur Meah, as the then mutwali of 
the wakf, dispossessed the Plaintiffs' |>re- 
decessors. . In 1904 a 0*0111111011 manager 
was appointed* in rei^iect of the estate. 
In 19 I^.|a ^eding8 under sec. 146, Cr. 
F.-G., Mphi started between some of the 


Plaintiffs’ predecessors and the common 
manager. Those proceedings ended in a 
declaration in favour of the latter on the 
21st May I91G. Thereafter on the 18th 
January 1917 the Plaintiffs instituted the 
pieseiit suit for declaration of their kayemi 
maurasi joie right to the 8 annas share of 
the village and for recovery of possession 
thereof. 

The trial Court decreed the suit to the 
extent of a 4 annas 17 g. 8 d. share being 
the share of h!ur Meah in the village as 
one of the heirs of Dost Mahammad with 
possession thereof and mesne profits. This 
decree has been modihed by the lower Ap- 
pellate ('ourt which has reduced the Plain- 
tiffs’ share to U as. 2 g. 8 d. From the 
decree of the lower Appellate Court 
two appeals have been preferred, the ap- 
peal of the common manager being 
No. 2;il9 of 19*23 and that of the I’laintiffs 
No. 302 of 19*24. 

In appeal No. *2319 of JV)*23 the substan- 
tial < I nest ion in controversy ie that of 
limitation. Jt is urged on behalf of the 
Appellant, the common manager, that the 
]'’laintiff8’ suit is ban'ed upon the facts 
found by the Courts below and which are 
not now in disunite. This bar is sought to 
be established in this way : It is said 
that the Plaintiffs must prove that they 
were in possession within twelve years of 
the suit, but that they liave failed to do 
so as they were out of ]X)8sessiou since 
lOU'O, it having been found by the learned 
Judge that the Plaintiffs’ predecessors 
were dispossessed in 130.6 by Alamgir 
claiming us mutwali of Dost Mahamiuad’s 
wakf, and Alamgir remained in possession 
till 1311 when the common manager took 
possesskiu on Jiis appointment as such. 
’J'he IMaintiffs answer this contention by 
stating that after the institution of the 
proceedings under sec. 146, Gr. P. C., 
them was an attachment under the pro* 
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viso to cl. (4) of that section on the 
September 1916 which lasted till the 21st 
May 1916 on which date the final order 
in those proceedings was passed, and tli?; 
during this period Plaintiffs’ predecessors 
as the rightful owners of their 8 annas 
share must be deemed in law to have been 
in possession thereof. The Appellants 
challenge the correctness of Ibis proposi- 
tion and tiiey further assert tliat even :f 
its correctness be assumed, the Plaintiffs 
were not the rightful owners who may be 
entitled to the benefit of it ns their right 
had been extinguished in consequence of 
their having refrained from instituting a 
snit for regaining the possession which 
they had lost when they were dispossessed 
by Alatngir and having remained conti- 
nuously out of possession for more than 
twelve years, that is to say, till the date of 
the attachment. To this the Plaintiffs 
rejoin that when Alamgir’s possession 
ceased and that of the common manager 
began in 1311, the Jaw would presume a 
discontinuity and that there was an inter- 
val, however momentary, during which 
the Plaintiffs, who at that date had ad- 
mittedly not lost their right and were 
rightful owners, must be taken to have 
been in constructive jxissession. These 
contentions have been developed in great 
detail on both sides, and various interest- 
ing questions have been discussed in the 
course of the arguments. 

The first question which arises for con- 
sideration upon these arguments is with 
whom did possession lie during the attach- 
ment under the proviso to cl. (4) of sec^ 
146 of the Code of Criminal Procedure, 
that is to say, did it lie with the rightful 
owners whoever they were qjr with the 
common manager who was found to have 
been in possession at the date of the insti- 
tution of the proceedings. 

In the oaae of JoyanU Kumaf Moohtrlto 


V. Middleton (1) an order under sec. 144, 
Cr. P. C., was interpreted as ui attach- 
ment suspending the previous possession, 
whatever it might be, and was regarded 
as an intervention by the Magistrate by 
reason of which no evidence could be 
adduced as to the possession of any of the 
parties during the period that the order 
was in force and it was observed that " at 
the same time the former possession con- 
tinued, and although the lawful exercise 
of its rights had been forbidden for a time, 
the possession had never ceased to exist.” 
In the case of Isniail Gliani Ammal v. 
Kaiima Rotother (2) the Madras High 
Court, in dealing with a' case in which a 
Iteceivcr luad boon appointed prior to the 
institution of proceedings under sec. 145, 
Cr. P. C., held that the possession of the 
Receiver may, for the purpose of sec. 14.5, 
Cr. P. C'.., be properly regarded as posses- 
sion on behalf of the party who should be 
ultimately found by the Magistrate to bo 
in possession immediately before the date 
of his appointment, as, for the purpose of 
limitation, the possession of the Receiver 
is held to be the possession of the party 
entitled to possession. In the case of 
Palany Chetty v. Rathina Chetty (3), the 
power of a Afagistrate to appoint a Re- 
ceiver in proceedings under sec. 144, Cr. 
P. C., was doubted, and where a person 
had been appointed with the consent of 
parties to take charge of the property in 
dispute, he was not considered to be a Re- 
ceiver, and it was doubted whether the 
possession of such a person could be treat- 
ed as that of a Receiver whose possession is 
that of the party who may be found en- 
titled to possession under sec. 146, Cr. P. 
C. In the case of Rajah of Venkatagiri 

(1) I. U R. ST Oal. 7B6 (100(9. 

(1) la Cr. L. .T, sa. 

(8) la Cr. L. j, eoa. 
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V. Isakapalli Subbiah (4), it waa held that 
an attachment under eec. 146, Cr. P. C.> 
operated in law for purposes of limitation, 
simply as a detention of custody, pending 
the decision by a Civil Court, on behalf of 
tlie party entitled, and for such purposes 
the seizin or legal possession was, during 
the attachment, in the true owner. It 
was observed that “ such attachment 
operates in law for the purposes of limita- 
tion simply as detention or custody of the 
property by the Magistrate, who, pending 
the decision by a Civil Court of competent 
jurisdiction, holds it merely on behalf of 
the party entitled, whether he be one of 
the actual parties to the dispute before 
him or any other person. Por the pin- 
IKJses of limitation the seizin or legal pos- 
session will daring the attachment be in 
the tnie owner and the attachment by the 
Magistrate will not amount to disposses- 
sion of the owner or to his discontinuing 
possession.” In the case of Kamaswamy 
Ayyar v. Muthusamy Ayyar (5) in the case 
of paddy, taken possession of by the Magis- 
trate in the course of proceedings relating 
to a criminal charge of theft in respect of 
it, it was held that where the property is 
seized by the Magistrate, the property 
passes into legal custody and such cus- 
tody is for the benefit of the rightful 
owner. In Brojendro> v. Abdul Razac (6), 
it was held that during an attachment 
under sec. 146. Cr. P. C., the seizin or 
legal possession is in the true owner and 
that the attachment does not amount to 
either dispossession of the owner or the 
discontinuance of his possession. The 
learned Judges in that case relied for their 
conclusion upon the decision of the Judi- 
cial Committee in the case of KJuJyendra 
Narain Chowdhury v. Motangini J)ebi. 

(4) 1. 1<. B. S6 Wad. 410 (KUS). 

m !• U ik'W ItiidC IS (1006}) 

nknVitiihmmni 


(7) in which the attachment imder the 
530th and 531st sections of the Code of 
1872 was considered as placing the Gov- 
ernment really in the position of stake- 
holders, the decision in the case of Rama- 
swemy V. Muthusamy (5) to which refer- 
ence has ah-eady been made, the decision 
in the case of Beni Prasad v. Shahojha- 
zada f8) in which the possession of the 
Magistrate after attachment under sec. 
146 was held to be one on behalf of such of 
the rival parties as might establish a light 
to possession on their own account and the 
decision of the Judicial Committee in the 
case of Karan Singh v. Bakar Ali Khan 
(9) in which the possession of the Gk>vem- 
ment in the Bovenue Department of land 
which had been attached by the Collector 
to secure ]^>aymeut of revenue W'hich had 
been endangered in consequence of dis- 
putes relating thereto was considered to be 
possession not adverse to the owner, 
though the Collector had subsequently 
paid over the surplus proceeds of the estate 
to a stranger. Beliance also was placed 
in that decision upon the principles de- 
ducible from the decisions of the Judicial 
Committee in the case of Trustees and 
Agency Company v. Short (10) and Secre- 
tary of State V. Krishna Mani Gupta (11) 
and the observations of Baron Parke in 
Smith V. Lloyd (12). The same view was 
taken of the effect of an attachment under 
sec. 146, Cr. P. G., in a later decision of 
this Court in the case of Sarat Chandra 
Mftiti V. Bibhabati Debt (13), in which it 

(5) I. L. R. 80 Mad. 18 (1806). 

(7) L. B. 17 1. A. 68 1 •. c. I. L. B. 17 Cal. 
814 (ISflO). 

(8i Ml. R. 88 Oal. 866 08061. 

(8) L.B.8I. A. 98i a. 0 . I. Ii. B. 6 All) 
1.08881. 

(10) Ifc B. 18 A. 0. 788 (1888). 

(11) L.B. 881. A.104; a. b. L L. B. 88 Oal. 
6l8t6 0.W.M.ei7(t8n), 

(18) 8 Baeh 608X«864i). - 

(W)84 0)L,f»«Wj(IIU}i 
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WM observe that the authority of the 
decision in the case of Deonarain v. Webb 
(14) in which the Plaintiff had been die* 
possessed from his raiyati lands and subse- 
quent to such dispossession there was an 
attachment under sec. 146, Cr. P. C., and 
it was held that the Plaintiff was not en- 
titled to have a fresh start of limitation 
from the date of the attachment as he had 
already been dispossessed before that date, 
must be considered as shaken by the deci- 
sion of the Judicial Committee in the case 
of Secretary of State v. Krishna Mani (11). 
The intervention of public authorities for 
the preservation of peace was considered 
as operating in the same way as the vis 
major of floods and by analogy it was held 
that the constructive )) 08 session of the 
land after such intervention remains, if 
anywhere, in the true owner. 

It may perhaps be doubted w'hether the 
principles applicable to the case of dispos- 
session of a trespasser by some force 
major which means a di^ntinuance of 
his possession, and which renders the 
subject-matter of possession derelict so as 
to make it incapable of possession, bq that 
the constnictive possession (if anywhere) 
remains in the true owner is, strictly 
speaking, applicable in the case of an 
attachment under sec. 146, Cr. P. 0. ; but 
it is not necessary to discuss this question 
as the application of any other principle 
that may legitimately be applied to the 
case leads exactly to the same result. 
The true view seems to be to treat the 
Gkivemment, to quote the words of Lord 
Morris in the judgment of the Judicial 
^mmittee in the case of Khagendra Nara- 
in Chotodhury y. Matangint Debi (7) as 

(7) lb B. 17 1. A. 63: 1 . 0 . 1. L. B. 17 Cal. 

8U (iseo). 

(11) L. B. 38 ^ A. IM: a. a L L. B. 88 Oak 
5 J 8 | 0 0. W. N. ai 7 (1908). 

(U) I. L. B. 84 OM. BO (1900). 


being " really in the position of stake- 
holders. ’ ' The purposes of the two attach- 
ments, one under the proviso to cl. (4) of 
eec. 146 and the other under sec. 146, Cr. 
P, C., are different, and the stakes are not 
the same. In the case of the former, the 
attachment subsists till the decision under 
sec. 145, cl. (4), that is to say, till it is de- 
cided which party was in possession at the 
date of the proceedings ; in the latter case 
it lasts until a competent Court has deter- 
mined the rights of the parties or the per- 
son entitled to possession. It may be 
that an attachment under sec. 146, cl. (4) 
may terminate on the proceedings being 
dropped or an attachment under sec. 146, 
Cr. r. C., may be withdrawn when the 
^lagistrate is satisfied that there is no 
longer any likelihood of a breach of the 
peace ; but that does not affect the charac- 
ter of the attachments. The objects of 
the two attachments are obviously differ- 
ent. The possession in the case of the one 
enures to the benefit of the party who was 
in possession at the date of the proceed- 
ings and in the case of the other to the 
party or to any person, either a party to 
the proceedings or not, who may be ad- 
judged, on the basis of his rights to be 
entitled to possession. Proceedings under 
Chap. XII of the Criminal Procedure 
Code are of a guosi-ciyil character and tlie 
Magistrate intervenes and attaches the 
property much on the same lines and with 
a similar purpose as when a Beceiver is 
appointed by the Court in a civil action, 
in order to prevent a scramble and to pre- 
serve the property until the rights of the 
parties are ascertained. The possession 
of a Beceiver appointed under such cir- 
.cumstances ie exclusively the possession 
the Court, the property being regarded 
as in the custody of the law in grenUo 
legis for the benefit of whoever may be 
ultimately determined to be entitled 
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thereto. The object of proceedings under 
sec. 145, Cr. P. C., being to determine 
which party was in possession at the date 
of the proceedings and to declare such 
party to be entitled to retain possession, 
the possession of the Court during attach- 
ment in file course of those proceedings 
should enuiv for the beuelit of such party 
in whose favour such a dccltiration is 
made. Tiie object of an attachment 
under sec. 146, Cr. P. C., is to hold the 
property in anticipation of an action in 
which the right or title to [wseession is to 
be declared by a competent Court and the 
possession of the Court during such attach- 
ment should enure for the benefit of party 
or person in wliose favour a competent 
Court would make such a declaration. 

In the case of an attachment pending 
the proceedings which may result in a 
further attachment under sec. 146, Cr. P. 
C., the result which will follow from an 
application of these principles need not be 
considered in the present case. 

The effect of the ixwsession of a Re- 
ceiver appointed by a Court with a similar 
object on the statute of limitation has been 
considered in several cases which are re- 
ferred to in Halsbury’s Laws of England, 
Vol. XIX, p. 139, under para. 269, where 
the law is suramamed in these words : 
“ Where the Couh during the pendency 
of an action is in possession of property 
by a Receiver, that possession enures for 
the benefit of the party to the action, ulti- 
mately declared to be entitled, so tha. 
during such possession time will run 
against, but not in favour of, a person who 
is a stranger to the suit.” In the same 
Book, Vol. XXIV, p. 384, para. 723, it 
thus said : — ” So also the iiossession by the 
Receiver necessarily displaces the posse:.- 


sion jlie owner or occupier to some ex- 
tent, lor the purpose of the appointment 
4 PMy|ekiaianore with the rights sod 


liabilities of the parties to the action in 
relation to strangers. It is not such an 
interruption of possession as prevents the 
statutes of limitation running in favour of 
the Defendant as against strangers to the 
action, though it does prevent their run- 
ning in favour of strangers as against tlie 
party obtaining the appointment.” The 
rightful owner may not be a party to the 
action, in which case time will run against 
him, but not in his favour. 

For the foregoing reasons, in our judg- 
ment, the common manager and not the 
Plaintiffs must be treated as having been 
in possession during the attachment under 
sec. 145, cl. (4), Cr. P. C., and oouse- 
queutly the Plaintiffs’ suit is barred by 
limitation. In view of the opinion I have 
formed on the aforesaid question, none of 
the other matters which arise upon the 
arguments addressed to us need be copsi- 
dered. The appeal must be allowed, the 
decrees of the Courts below set aside and 
the suit dismissed with costs in all the 
Courts. 

As regiu’ds the Piaiuiiffs’ appeal No. 362 
of 1924 it was not seriously pressed and it 
must necessarily fail in view of the fact 
that the suit is barred. That appeal ac- 
cordingly should be dismissed, but with- 
out costs. 

SuHBAWABDY, J . — 1 agree. 

S. C. M. 

[CBIHINAL BBVISIONAL JUBISDICTIOH.] 
Rbf. No. 1 or 1926. 

SCBAli Orardra Naha- 
dab, Com)lainaiit, 

V. 

Araduiiau Sbbikh and 
ors., Accused. 

Complaint — Magiitratit duention in itmUng 
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f -is Hcqxif, iftentMa—ifaffUlraUfs duty to eontidor 
tke feut of the previous trial - Omission to do so, 
effeetof. 

Under the Code of Criminal Procedure 
a wide discretion is given to Magistrates 
with respect to the grant or refusal of 
process and in the interest of the com- 
munity generally it is essential that 
Magistrates should be vested with an 
ample discretion in this matter. 

In India where the Grand Jury system 
does not exist as an additional shield to 
innocent persons against whom unfound- 
ed complaints are laid in a Criminal' Court 
it is specially necessary that caution and 
discretion should be used in issuing pro- 
cess. An accused person ought not to he 
dragged off to answer a charge merely be- 
cause a complaint has been lodged against 
him. 

The Magistrate's discretion must be 
exercised judicuUly and if after carry- 
ing out the instructions contained in the 
Code of Criminal Procedure he is of opi- 
nion upon the materials before him that 
a primi facie case has been made out he 
ought to issue process and in such circum- 
stances he is not entitled to refuse to issue 
process merely because he thinks that it is 
unlikely that the proceedings will result 
in a conviction. 

It is settled practice that if the Magis- 
trate, hading followed the procedure laid 
down in the Code, has exercised a judicial 
discretion as to whether he ought to issue 
process or not, the High Court wUl respect 
his deeision and will be slow to disturb 
the order that he has passed. 

Where on a complaint one set of accused 
persons are tried and aeguitted by a 
Magistrate and subsequently another 
complaint in respect of the same occur- 
rence is Med before another Magistrate 
against other parsons the plea of autte fois 
acquit would not he -available to the accus- 


ed in the subsequent ease but the fact 
that other persons accused upon the same 
facts of having been im^icated in the 
same offence has been acquitted may pro- 
perly be taken into consideration by the 
Magistrate in determining whether upon 
the materials before him there is sufficient 
ground for issuing process and the Magis- 
trate acts improperly in summoning the 
accused without paying any regard to 
what had taken place in the earlier pro- 
ceedings. 

This wuR a Heference under nee. 438, 
Cr. i\ C'., made by the Sessions Judge of 
Myinensingh (Mr. U. C. Sankey), dated 
the •23rd December 1.025, recommending 
that the order of the Deputy Magistrate of 
Tangail (Babu U. M. Bose), dated the 
10th Septeml)er J925, summoning the 
accused under sec. 4‘26, 1. ]*. C., may be 
set aside and the whole proceedings 
against tliem (juashed, for the reasons set 
forth ui the letter of Reference. 

'I'he LurrKB of RiiFiniENOE was as fol- 
lows : — 

“ The facts of the case are briefly as 
follows : — ^Two iwrsons Mukram Bra- 
manik and Ibrahim Khan were placed on 
their trial before the 2nd class Magistrate 
of Tangail under sec. 426, 1. B. C. The 
charge against them was that they and a 
number of otner persons who were named 
in the petition of oom])laint caused mis- 
chief to the crops of (he complainant. 
These pennons wei'e duly tried and were 
acquitted by the Magistrate. The Magis* 
trate found that the land was in posses- 
sion of the accused and the crops were 
grown by them. A few days after the ac- 
quittal of these persons the complainant 
filed another petition of complaipt on the 
same facts before another Magistrate of 
Tangail with Ist class powers omitting 
the names of the two persons who had 
been acquitted. The Magistrate sum- 
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Qioned two other persons under sec. 426 
and the case against them is still pending. 
>tO evidence has as yet been recorded. 

1 am of opinion that the order of Babu 
U. M. Bose summoning these two |jer- 
sons was an illegal order and that proceed- 
ings against them should be quashed. I 
do not think that the Magistrate had any 
jurisdiction to summon these persons 
while the judgment of Babu A. K. Mala- 
kar who tried the first case was still in 
force and when that Magistrate had 
clearly indicated his desire to terminate 
all proceedings relating to the matter in 
his Court. In this Court a number of 
decisions of the Calcutta High Court have 
been inferred to. iNone of these are 
e.\actly to the point but I think that a dis- 
cussion of these decisions will show that 
the action of Babu U. M. Bose was illegal. 
In Pahchanan Singh v. Umar Mahommed 
(1), where one of two co-accused was ac- 
quitted and the Magistrate passed order 
dismissing the case and the District 
Magistrate set aside the order dismissing 
the case and directed that the case against 
the other accused should jjroceed, it was 
held tliat as the Subordinate Magistrate 
desired to terminate all proceedings relat- 
ing to the matter in his (‘ourt the order of 
the District Magistrate was without juris- 
diction and the proceedings against the co- 
accused were set aside. In Bishnu Das 
v. King-Kmperor (2) certain persons were 
acquitted by the trying ^lagistrate who 
entered the case to be doubtful and false. 
The District ^lagistrate then directed 
that the other accused sliould be put on 
tlieir trial. It was held that no proceed- 
ings could be taken against the other ac- 
cused so long as the trying Magistrate's 
judgment declaring the case to be false 
was not set aside. The decision in Kedar 

O) A o. W. N. 846 (isest. 
w. N. 498 (IWS). 


Nath Bistoas v. Adhin Magi (3) is simi- 
lar. In In re : Azim Sheikh (4) the test 
whether the trying Magistrate did or did 
not desire to terminate the proceedings in 
his Court was also applied. In that case 
it was held that the Magistrate did not 
intend to terminate the proceedings. 
Consequently it was open to him to place 
the other accused on their trial. In all 
these cases therefore it seems to have been 
held that where certain accused were ac- 
quitted and the trying Magistrate had 
found that the case as a whole was not true 
and his jugdment indicated that he de- 
.sired that the Vhole proceedings should 
terminate, it was not ojien either to him 
or any other Magistrate to institute 
proceedings against others of the accused 
until the judgment of the trying Magis- 
tralo had been set aside by competent 
authority. The only case that has l>een 
referred to before me in which it was 
argued that a different opinion had been 
expressed is that of Kokai Sardar v 
Meher Khan (5). In that case it was held 
that the acquittal of some of the accused, 
accused of charges of rioting, grievous hurt 
and other offences, was no bar to the trial of 
others concerned in the same offences. In 
that case certain of the accused wore • 
placed- on Iheir trial before the Sessions 
Judge of I'aridpnr and acquitted. The 
District Magistrate then directed the pro- 
feecutioii of others of the accused. The 
Sessions Judge moved the High Court 
against that decision and it was held that 
Iho order of the District Magistrate was 
justihed. It appears to me, however, that 
Kokai Sardar’s case (5) is distinguishable 
from the present case in certain import- 
ant respects. Bor one thing that case 
was a warrant case. The present cose Is 

(8) 7 0. W.N. 711(1908). 

(4) 7 0. L. J. 249 nwi). 

(») I. L. B. 87 OsL 680 (1810). 
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a snminons case. The High Court in ita 
order on that case laid emphasis on the 
fact that there was nothing in the Session 
Judge’s judgment to show that the riot 
did not actually take place. Moreover, one 
of the Assessors in the Sessions trial found 
the accused guilty. The High Court held 
that it was not a clear case and that 
there was nothing unreasonable in 
putting the other accused on their trial. 
It appears to me that there is nothing in 
this decision contrary to the view which in 
my opinion is justified by the other deci- 
sions referred to, to the effect that in a sum- 
mons case where a trying ^fagistrate holds 
that the case as a whole is not true and 
indicates that in his opinion the whole 
proceedings should terminate, it is illegal 
eitlier for him or any other Magistrate to 
place other persons accused of the same 
offence on their trial. A reference to tJie 
judgment of Babii A. K. Malakar shows 
clearly that in the present case this was 
Ills opinion. lie found that no independ- 
ent witnesses came forward to support the 
prosecution story and the possession of the 
complainant. He found that the land 
seemed to be in possession of the accused 
and the crops to be grown by them. Clear- 
ly such a finding will apply not only to the 
persons under trial before him but to any 
other persons accused of taking part in the 
same occurrence. Eor the above reasons 
1 am of opinion that the order putting the 
present Potitionera on their trial is barred 
on the analogy of sec. 403, Criminal Proce- 
dure Code, and is an illegal order, 

I would suggest that the case of the ori- 
ginal accused having been made over to 
Babu A. K. Malakar for disposal it should 
be held that the whole case had been made 
over to him. In such circumstances even 
if it had been legal (o take proceedings 
agiwst others of the accused the only 
Court competent to do so was that of Babu 


A. K. Malakar. Babu U. M. Bose had 
no jurisdiction to take action in the matter. 
For this proposition the decision already 
referred to in In re : Azim Sheikh (4) is 
an authority. In that cose the Sub-Divi- 
sional Alagistrate took cognizance of the 
whole case and after examining the com- 
plainant transferred it to an Honorary 
Magistrate. It was held that the case 
must be regarded as having been trans- 
ferred as a whole to the Honorary Magis- 
trate and the High Court expressed consi- 
derable doubt as to whether the case could 
have been transferred piece-meal. 

For the above masons I recommend that 
the order passed by Babu U. M. Bose 
summoning the Petitioners under sec. 426 
should be set aside and the whole proceed- 
ings against them quashed, 

Ao one* appeared on this Ilefei'cnce. 

The JUDUMEN’I OF THli CouRT was as 
follows : — 

P.VOK, .1.— This eaw} raises a question 
of importaiicu relating to the jurisdiction 
of a Magistrate to issue process in a crimi- 
nal case. 

In the I ode of (.‘riniiiial Procedure (Act 
V of IbDB us amended) it is provided : — 

Sec. 202 (i). — “ Any Magistrate, on re- 
ceipt of a complaint of an offence of which 
he is authui’ized to take cognizance, or 
which has been transferred to him under 
sec. 102, may, if lie thinks lit, for reasons 
to be recorded in writing, postpone the 
issue of process for compelling the attend- 
ance of the person complained against, and 
either inquire into tlie case himself or, if 
he is a Magistrate other than a ^Magistrate 
of the third class, direct an inquiry or in- 
vestigation to be made by any Magistrate 
subordinate to him, or by a police officer, 
or by sueJj other jiersou as he thinks fit, for 

(4) 9 0. L. J. 849 (1809). 
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the purpose of ascertaining the truth or 
falsehood of the complaint : 

XVovided that no such direction shall be 
made : — 

(a) unless the complainant has been ex- 
urnined on oath under the ])rovision8 ot 
sec. ‘200, or 

(b) where tlie complaint has been made 
by a Court under the provisions of this 
Code.’* 

Sec. 203. — “ The Magistrate, before 
whom a complaint is made or to whom it 
has been transferred, may dismiss the 
complaint , if, after considering the state- 
ment on oath (if any) of the complain- 
ant and the result of any investigation or 
inquiry under sec. 202, tliere is in his judg- 
ment no sufficient ground for ]n‘oceeding. 
In such case he shall briefly record his rea- 
sons for so doing.” 

On tlie other hand, it the Magistrate is 
of opinion that “ there is sufficient ground 
for proceeding " it is his duty to issue 
pixKsess on the person or persons against 
whom the complaint has been preferred : 
sees. 190 and 204. 

The material facts are as follow’s : — 

On the 5th March 1926, one BuIki! 
Chandra Namadas laid a complaint in 
writing before the Magistrate at Tangail 
that three named persons “ and alxjut 20 
others ” had allowed their cattle to graze 
on kalai growing in a field in the complain- 
ant 6 possession, and also had taken awiiy 
some kalai from the field. U [mi this com- 
plaint Mukrain I’ramanik and Ibrahim 
Khan, tw’o of the three persons whose 
names were mentioned in the complaint, 
were duly tried by a 2nd class Magistrate at 
Tangail under eec. 426 of the Indian Penal 
Code, and on the 2nd of September 1925 
were acquitted. Subsequently, on Sep- 
tember 10th, 1925, the complainant pre- 
ferred another complaint in writing before 
a Magistrate at Tangail against 


the Petitioners liostam, AhaduUah, KaU- 
inuddi and “ others, 23 in all,” that they 
had let loose 48 cattle on the complainant's 
field and ” caused a loss of Rs. 30. I filed 
case against tw’o accused but they have 
been acquitted.” 

The ]\higistratc upon this complaint 
issued a summons to AhaduUah and an- 
other person to answer a charge under sec. 
426, Indian Penal Code. The Sessions 
Judge of Mymensingh, being of opinion 
that the Magistrate had no jurisdiction to 
issue ju’oeess upon the Petitioners so long 
as the acquittal of the persons who already 
had been tried upon the same cliarge and on 
the same facts stood good, has referred the 
matter to the High ('Oiirt under sec. 438, 
Criminal Procedure Code. The (luestion 
to l>e (leterinined is whether the Magistrate 
w’ae justified in law in issuing process mwn 
the Petitioners. 

Now, under the Criminal Procedure 
•Code a wide discretion is given to Magis- 
trates with respect to the grant or refusal 
of process, and in the interest of the com- 
munity generally it is essential that 
Magistrates should be vested with an ample 
discretion in respect of the issue of process. 
Excej)t as otherwise piovided by statute 
anybody is entitled to prefer a complaint 
in a Criminal (^ourt, and in India, where 
I he (fiatul Jury system does not exist as an 
additional shield to innocent persons 
against w hom unfounded complaints ai*e 
laid in a Criminal Court, it is specially 
necessary, as is well stated in the Oudli 
Criminal Digest (p. 7) that ” caution and 
discretion should be used in issuing sum- 
monses. An accused person ought not to 
be dragged off to answer a charge mere- 
ly because a complaint has been lodged 
against him.’* 

But in this matter a Magistrate’s dis- 
cretion, though wide, is not unfettered. 
In memorable words the late Lord Hals- 
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bury laid down the course which a Magis- 
trate ought to follow in exercising the dis- 
cretion with which he is entrusted. “An 
extensive power is confided to the justices 
in their capacity as justices to be exercised 
judicially ; and ‘ discretion ’ means, when 
it is said that something is to be done 
within the disc^retion of the aiitlioiities, 
that that something is to be done accord- 
ing to the rules of reason and justice, not 
according to private opinion [Jloofce'a 
case (6)J ; accoi'ding to law and not 
humour. It is to be not arbitrary, vogue 
and fanciful, but legal and regular and it 
must be exercised within the limit to 
which an honest man competent to the dis- 
charge of his ofiice ought to confine him- 
self ” ISharp V. Wakefield (7)]. 

Thus, in determining whether process 
ought to issue, a Magistrate must proceed 
according to the provisions of the Code, 
and if, after carrying out the instructions 
therein contained, he is of opinion upon 
the materials before him that a pnm& 
facie case has been made out, he ought to 
issue process; and in such circumstances 
he is not entitled to refuse to issue process 
merely because be thinks that it is unlikely 
that the proceedings will result in a con- 
viction. If the Magistrate were to refuse 
to grant a summons on that ground it 
would mean either that he was trying out 
the noerits of the case at a preUminary 
stage in the proceedings or was following 
a process of guesswork and speculation; 
and neither of these things is he permitted 
to do. 

If upon the facts alleged by the com- 
plainant and upon the assumption that 
the statement by the complainant is true 
no offence is disclosed, it is, of course, the 
duly of the Magistrate to dismiss the com- 
plaint. Again, if the Magistrate would 
(n) 5 R^», tnos. 

(7) (IWI) A. 0. 179, 


not be justified in issuing process unless 
he could place reliance upon the statement 
which the complainant has made under 
sec. 200 — and this is the ordinary case — 
then, if he distrusts the statement made 
by the complainant, or if he distrusts the 
complainant's statement, and the distrust 

though not sufficiently strong to war- 
rant him in acting upon it without further 
inquiry is confirmed as the result of an 
inquiiy or investigation under sec. 202, in 
either case also it is his duty to dismiss the 
cumplaiiil ; | lioidya Math Singh v. Alue~ 
praU(S)]. 

On the other hand, if the Magistrate 
were to come to the conclusion that the 
facte alleged by the complainant 
an offence, and, in his opinion, there is no 
ground for distrusting the complainant, 
could it be contended in i-eason or equity 
that the Magistrate was not justified in 
issuing a summons, merely because some 
other persons had been tried and acquitted 
upon the same charge and the same facts? 
Surely not ; for inter alia it may be that 
at the i)revious trial the Magistrate had not 
correctly appraised the value of the evi- 
dence, or for some other reason the order 
of acquittal cannot be supported. IKokai 
Sardar v, Meher Khan (fi) and Emperor v. 
Ghurc (4))]. 

It is iiiiiieccssarry in this case to oonsi- 
der the interesting and difficult question 
as to whether, and, if so, in what circum- 
stances, a Magistrate is entitled to take 
into account the bond fides of the com- 
plainant in considering whether there is 
sufficient ground for issuing process, and I 
refrain from doing so. It is settled prac- 
tice, however, that if the Magistrate, 
having followed the procedure laid down 
in the Code, has exercised a judicial dis- 

ffi) T. T.. R. 87 Oal. 080 (1010), 

(8> T 1.. R 1.1 Ohl 141 (tRSOlt 

(9) 1. L. B. BO AU, 108 flBl4}* 
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cretion as to whether he ought to issue 
process or not, the High Court wUl res- 
pect his decision, and will be slow to dis- 
turb the order that he has passed. 

The learned Sessions Judge in his report 
on this case has expressed the opinion that 
the Magistrate had no jurisdiction to issue 
process against the .t’etitiouers so long as 
tlie acquittal of the persons accused of 
being imWifipators an the same offence 
stands good. I am of opinion that this 
view is unsound and cannot be sustained. 
In support of his opinion the learned 
Sessions -Judge cited Panchanan Singh v. 
Umar Mahommed Sheikh (1), Bishnu Das 
Ghosc V. King-Emperor (-2) and In re : 
Azim Sheikh (4). 

The report of Panchanan Singh’s case 
(1), however, is not satisfactory, and it is 
not clear whether process was issued 
against both the accused, or whether it 
was intended that the charge should be 
dismissed against both of them. In re ; 
Azim Sheikh’s case (4) is against the view 
which the learned Sessions Judge recom- 
mends to this Court. In that case one 
Bachauddi preferred a complaint against 
Maghu and Azim for having trespassed 
upon his land. Process was issued against 
Maghu, who was tried and acquitted. 
Subsequently a summons was issued 
against Azim upoil the same charge, and 
the order directing the issue of the sum- 
mons upon Azim was referred to the High 
Court with a recommendation that it 
should be set aside on the ground that the 
Magistrate had no jurisdiction to pass 
such an order. 

The reference was rejected, and Mooker- 
jee, J., distinguished Panchanan Singh’s 
'case (1) on the ground that “ in that case 
the Magistrate’s order was construed ai 

ri> 4 0 W N,»46,089e>. 

O) f 0. w. N.ses asos). 

:<4tiO.L J.SMOWl). ■ 


indicating a desire to terminate all pro- 
ceedings i-elating to the matter in his 
Court and it was held that the District 
Magistrate could not interfere under sec., 
437.” I confess that 1 am unable .from 
the report to ascertain the .facts upon 
which Panchanan Sing’s case (J) was 
decided, or the ground of the decision. I 
cannot, therefore, regard it as an autho- 
rity. It appears . to me, however, that 
when A has been tried and acquitted tlie 
expression of a desire by the trial Judge 
that further criminal proceedings should 
not be taken in connexion with the sub- 
ject-matter of the trial cannot operate as a 
bar in law to the issue of process against 
B who was neither tried nor acquitted at 
A’s trial. 

Bishnu Das Ohose’s case (2) and Kedar 
Nath Biswas v. Adhin Mazi (3) were 
cases in which the accused were charged 
w'ith various offences, including the offence 
of unlawful assembly in which it was 
necessary that at least five persons should 
jointly be implicated. After the trial and 
acquittal of some of the accused there was 
obviously no ” sufficient ground ” in the 
circumstances lor proceeding afterwards 
against the Petitioners. See Kokai Sar- 
dar's case (5). It is further urged that 
where A and B are alleged to be concerned 
jointly in committing an x^ffence, and A is 
tried and acquitted, and in the order of ac- 
quittal the Magistrate states that in his 
opinion, the prosecution case is false, such 
an order ousts the jurisdiction of a Magis- 
trate subsequently to issue process against 
B in respect of the said offence until the. 
acquittal of A has been set aside [see 
Bishnu Das’s case (2) and Ked4Sf Nath’s 
case (S)]. 

Those cases are distinguishable ths: 

it)4 0.W. H.MOsafl). ' 

7S) 7 C..W. N. 498 (ISOS). 

(S) 7 0. V. N. 711 0908). 
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present case oh the facts, tor the* leuned 
Magistrate in the present caw found 
“ that the caw seems to be purely • bud 
diq>nte of cItU nature, with a long history 
having equilibrium for each side.” But; 
in my opinion, the above proposition re- 
garded as' a statement of law, wirii all due 
deference to the learned Judges who laid 
it down, u not only unsound in principle, 
but is oppowd to the decisions of Uiis 
Court in Kokai Sardar'g caw (5), Martin- 
dra Chandra Ohose v. Emperor (10) and 
Emperor v. Ghure (9). 

The true vbw appears to be that al- 
though in such a caw the plea of autre foia 
acquit would not be available to B, and 
(he acquittal of A would not bar the iwno 
of process against B, the fact that another 
person accuwd upon the same facts of 
having been implicated in the same offence 
has been acquitted may properly be taken 
into consideration by the Magistrate in 
determining whether upon the materiab 
before him there b ” sufficient ground for 
proceeding ” to bsue process upon the 
person against whom the complaint has 
been preferred. 

In each caw the Magistrate in deciding 
whether process should issue must ezer- 
ciw a judicial discretion having regard to 
the materials duly placed before him. In 
the prewnt caw the learned Magistrate, 
having come to the correct conclusion that 
the acquittal in the previous trial was not 
a bar to the issue of process against . the 
Petitioners, siq>ears straightway to have 
ordered that procew should bsue without 
peying any regard'to what had taken place 
in the earlier, proceedings. That, we 
.think, he oi^bt nrit to have done ; and ac- 
oordingly we set aside the order t^t |wo- 

(K)' I. ti. B. syCUl 680 (laio). 

X. Ik B. W An. us a9U» 

. . 09j. i. i;i.B,4ioai. put A V, n. 0 . w, 9 , 

> sso(im» 


cess, should issue .Against the Fetitfoners, 
and in the drcumstances we think that 
no further proceedings should be ttdcen 
against the Petitioners. 

MugEBJi, J. — have read the judgment 
of my learned brother in thb caw, I 
agree in the obervations he has made, the 
conclusions he has arrived at, and the 
order he has paswd. 

8. C. M. 

PBIVT couiroiL. 

[Appbal pbok Bbkoal.] 

Lobd Pbiluhobb I Ba^ah Bbupbbdba 
Loan Gabson. Nabatan Snrav, 

Sib Jobb Edge. Appdbut, 

192.% ». 

Heard, iS, June. Nabapat SlHisB, 

Judgment, 7, July. Bespondeat.' ' 

Chauiidari Ckakran Act (VI, B, of 1970), 
tee. SI— Bemmed Chahrdn Itmdt induded wiMn 
putni tenure— Bight of putiiidur to take pottetnon 
—Bight of tamindar to additional rent. 

Pntnidars are entitled to have poaeet- 
aion of Chaukidari Chakran lands includ- 
ed within their putni tenure and resumed 
under Act VI, B. C., of 1870, hut subject 
to the right of the zatnindar to have addi- 
tional rent fixed for such land, ■ 

The decision of the trial Court holding 
that the putnidar should pay to the 
zamindar such increased putni tent over 
the doul jumma as might he proportionate 
to the increase of the present coBecUon 
over what it had been when the putni 
mahdt was created was affirmed by the 
Judicial Committee. 

Baja Ranjit Singh o. Eali Dabx Debi 
(3) and Ban jit Singh, o. Mahabaj Baha- 
DUB Singh (4) explained: 

m 

m 1XB.MT. A. 117ii.'o.I.L. B. 44 CU. 
Mi|Sio;w.M.6aeoei7). 

MLIkB.451. A. feSVA A I. Ik « qt CM- 
UEk wo. WriT. US OSU). 

70 
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PrYAMBAUA DBBI Onij^ON.VH.\R MOKHO- 
PADHVA (.5) approved. 

This was a consolidated appeal by’ 
special leaA'e from- one judgment and 18 
decrees of the High Court at Calcutta, 
dated the 27th February 1922, which 
modified decrees of the District Court of 
Birbhum, dated the 13th September 1919, 
which had affirmed decrees, dated the 
30th September 1910, of the Mimsif’e 
Court at llampurhat. 

The Appellant was the zamiudar and the 
Bespondent represented the pulnidar and 
dar-putnidar. The malial contain- 

ed several plots of Chaukidari (Jhakrau 
land which were resumed by the Oovern- 
ment under the provisions’ of Bengal Act. 
VI of 1870, and conveyed to the Ap|jel- 
lant. 

The Bespondcnts claimed to be entitled 
to these lands on the ground that they 
were included in a grant to their prcde- 
ce8sors-in4itle in 1853. 

The Munsif and District Judge found 
that the putni lease in 1853 covered 
all the lands within the boundaries of the 
mahals but that the 2 )rofits of the Chauki- 
dari lands were not taken into account in 
determining the rent payable by tlie 
ptitnidar. 

The question ^involved in the present 
appeal was whether the putnidar was en- 
titled to obtain possession of the lands un- 
conditionally or only on payment of an 
additional rent to the Appellant. 

The High Court (Qreayce and B. B. 
Ghose, JJ.) decided that the zamindar 
was not entitled to share in the rents and 
profits derived from the settlement of the 
resumed lands, being of opinion that the 
decisions of the Judicial Committee in 
Banjit Singh v. Kali Dasi.Dehi (3) and 

' CB) b. B..4iL A. 1)7 1 a. o. I. L. B. 44 CM. 

^ .. S4I I. af 0. w. V. ooe (leiT)., • 

.. ^ W 0.m ir/8W 11094), ' 


Bunjit Singh v. Malutraj Bahadur Singh 
(4) established that '* the putnidar-'s in- 
terest in such lands, if, as here, they-are 
compi-ised in his putni, is. derived: from 
the putni itself and from nothing else-. 
This being so, it is difficult,” say -the 
learned Judges, "to see on what prin- 
ciple the zamindar can claim to vary tlie 
putni by. enhancing the rent in respect of 
lands .which were included in the original 
demise, even assuming that the (wofits of 
these lands wero not taken into account 
in fixing the rent." 

Sir G. Lowndes, K. C. and Dube for the 
Appellant. 

Messrs: L. DeGruyther, K. 0. and 
Hodge for the Bespondent. 

Their Lordships' Jcogmekt was deli- 
vered by . 

Lord Carson. — ^This is a consolidated 
appeal by special leave from one judg- 
ment. and 18 decrees, dated the 27tb 
Februray 1922, of the High Court of Judi- 
cature at Fort William in Bengal. Each 
of the IS'decreos, though relating to a dis- 
tinct subject-matter, raises the same ques- 
tion for decision. Each suit was a suit to 
recover possession from the Defendant 
(who is the present Appellant), the zamiii- 
dar of certain villages in putni settlement 
of Chaukidari Chakron lands which had 
been resumed by the Government under 
the provisions of Bengal Act, VI pf 1870, 
and were transferred, to the zamindar 
subject to the payment of rent assessed on 
the lands in accordance with sec. 61 of 
the Actl The Plaintiffs (Bespondents) 
alleged that by a pottah, dated Idth Nov- 
ember 1863, the predecessmra-itt-titte of 
the Appellant zamindar granted five 
villages in putni settlement at the aanual 
rent of Bs. .4, ^9i - to ‘O^ - Krishna Chan- 
ts L. B.lvrl'A. 14S: ■. «. I. L. K ' 40 OM. 

1701 S8 0. W, N.-198 itSih). ■ 
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dis, from whom 4hd Plaintiffs derived 
title. It was further alleged by the Plain- 
tiffs and it is not now in dispute that at 
the time of the putni settlement there 
were certain lands in every village which 
were Chsnkidari Chakran lands, and were 
held and enjoyed by the Chatikidars in 
lieu of their salaries, and that such lands 
which had been transferred as aforesaid 
by the Collector form part of the lands of 
the putnidar under the said pottah of. J 3th 
November 1853. The Appellant, on the 
other hand, denied that under the terms 
of the said ix)ttah the Plaintiffs had any 
title to the Chaukidari Chakraii lands re- 
leased by the (lovernmont. and that in 
any event the Plaintiffs were not entitled 
to get possession thereof witiiont paying 
some rent i)i addition to the annual rent 
of lis. 4,689 fixed in the pottah. 

All the suits were tried by the Munsif 
of Rampurhat, who by his judirment, 
dated 30th September 1910, held that the 
disputed property was included irt putni 
settlement, and that the Plaintiffs were 
entitled to obtain khag or actual possession 
of the lands in suit, but Hiat they could 
not do so without paying ■ an additional 
rent to the r.amindar, and ho concluded 
his' judgment in the following, terms : — 

“ The PleiatiffB* putni lease appears to cover all the 
lands within the boundaries of tho niahals, but the 
pioAts of tho Chaukidari lands were not taken into 
account in determiulng the rent payable by tho pninu 
day. The Plaintiffs must ho held to pay a higher 
amount for the raeumod lands than that which has 
iieen assessed for Oiaokideri purposes on these lands 
by the CoUootor os by the resumption the lends were 
anfenuoUsed and the putnidittrs. would get tho lend 
free ftom the burden of the puMio serrioo. The prln. 
.cipie has . been laid down in I/ari .Voratn r. ttukund 
£af (l), ‘The pufnidiir is bound to, pay to tha -samin- 
der subh a rent for these landa es Owrespondp to the 
propoMion between the-groae oollectihn and the jnUni 

■fenkjfeRBe)d|)r.payaUoby him.'” ■ 

Oo an ^peal and. crosa-appeal^ to the 
District Jndge of Bir^huih the decree and 
(I) 4 0. 1^.814 (1.900). . . 


oi^^er of the Mflnsif was, by a judgmtot of 
13th September 1919, affirmed. The 
Piaintiff, now Respondent, appealed to 
the High Court of Judicature against to 
much of the order as adjudged that the 
Plaintiff should pay to the Defendant 
No. I such increased putni rent over the 
doul jumnia as may be proportionate to 
the increase of the present collection over 
wliat it had been at the time at which the 
putni niahal was created. The learned 
Judges of the High Court allowed the ap- 
peals of the .Plaintiff and made decrees 
Slotting aside that pari of the decision of 
the District Judge which deejared the 
^.amiiular entitled to. obtain additional 
rents Irom the rdaintiff, and the only 
question to be considered on the present 
appeal by the Appellant zamindar against 
the said order is as to whether such in-, 
creased rent is or is not payable. It. has 
not been disputed, and, indeed it was so 
stated by the. judgment of the High Conct 
that. by a long series of decisions the 
zamindar* s right to a share of the rents 
and profits in addition to the amount pay- 
able to the (^haukidari fund under .the 
provisions of Act VT of 1870 was estab- 
lished : — 

** These dcciaions,” eay tLp learned Jadges, "have 
rooentlj been considered and followed in tfie case of 
Mahatma Bijoy Cfvxnd v. KrUkn% (2) which was 
decided in December 1920, and no* nsefal parpoSlD 
would, we think, be served bj going through them 
again. They nndoubtodly do support tho contention 
urged before ns on behalf of tho zamindar Bespond* 
out and it is useless to suggest that they are in the 
main distinguishable from the coses before us " 

The learned Judges, however, held- 
that the series of decisions laying down 
tliis principle could no kmg^; be:: support- 
ed having regard tp th<9.:die^ons ofithis 
Board in two cases,. t - Hanjit 
Singh v. KaU Dasi D.^^i j(3) ...and Banjit 

(ff) 84 0.x. " 

. (8) L. B. 44 1. A. 117 ; ■. r. I. L. B. 44 Cal. 

. 84it 8ic.yr.N.fl(»(tei7). 
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Singh v. Maharaj Bahadur Singh (4). 
Their Lordshipe cannot agree with the 
Appellate Court that either of the cases 
referred to has the effect attributed to it 
by the learned Judges. In the first of 
these cases where it is to he observed the 
order was in substantially the same form 
as in the present case, all that this Board 
decided was that a putni grant by a 
gftm indar of his interest in lands includes 
his interest in Chaukidari Chakran lands 
within the boundtwies of the grant, and 
that upon their being resumed and trans- 
ferred to the zamindar under Bengal Act, 
VI of 1870, the putnidar or dar^putnidar 
holding from him is entitled under sec. 51 
of that Act to possession. The putnidar 
did not in that case challenge the validity 
of so much of the order appealed from as 
render^ the decrees for possession subject 
to the fixing of a fair and reasonable 
assessment. In giving the judgment of 
the Board Lord Parker of Waddington 
added : “ It ie a satisfaction to find that 
the view above expressed is that hitherto 
universally adopted in the Indian Courts.” 

In the second of the above-mentioned 
cases referred to by ttie Judges of the Ap- 
pellate Court, the only point decided was 
that upon the. transfer of Chaukidari 
Chakran lands situated within the villages 
to the zamindar an action by the putni- 
darg for declarations that such lands 
formed parcel of the putni mahal, and 
that they were entitled to a settlement 
and hhas possession was not an action for 
si:)ecific performance of contract within 
Alt. 113 of Sch. II of the Indian Limita- 
tion Act, 1877, but a suit for possession 
of immoveable property w’ithin Art. 114. 
1'lieir Lordships can find nothing in the 
i xlgment in an/wise affecting the point 
rdij^d bpon the present appeal. The 

L.K. tf I.A.16>: «.Al. L. B. 46C>L 

t7Si ssaw.H. leeiiauo,. 


Board has examined thei record in tiiat 
case, and it is to be observed that the 
order appealed from, as in the former case, 
recognised the right of the zammdar to 
have a rent fixed for the Chaukidari 
Chakran lands in question, and this part 
of the order was not questioned or appeal- 
ed from in the casehefore the Board, and 
the judgment appealed from was in their 
Lordships’ opinion correct. 

In a case decided by the High Court ot 
Calcutta in 19*24, Pryamhada Debi v. 
Monaltar Mukhopadhya (5), the learned 
Judges refused to follow the decision ap- 
pealed from in the present case, holding 
that the Appellate Court had misread or 
bad not appreciated the two judgments of 
the Pi'ivy Council on which they hqd 
based their decisions. Their Lordships 
agree with this view, and are of opinion 
that the Court below was in error in hold- 
ing that the cases referred to before tlie 
Privy Council made any change in the law 
as to the right of the zamindar to have a 
rent fixed under the circumstances exist- 
ing in the present case. It was, however, 
argued in the present case before the 
Board that under sec. 51 of Act VI of 
187U, the putnidar is entitled to hold the 
lands rent free, or without paying addi- 
tional rent for them. Their Lordships 
cannot accept this view. The peculiar 
character of Chaukidari Chakran lands, 
and how they came to be included,- with- 
out paying rent, in the various putni 
pottahs, as is found in the present case, 
has been frequently discussed before the 
Board, as in the cases referred to and 
others, and as Lord Bnckmaster says in 
Banjit Singh y, Maharaj Bahadur 
Singh (4) :~ 

“H 4om not Mtov ttiii beosnw th* ijfUi orlgfasB 

(4) h. B. AS I. A. •. 0. 1. L. K. 48' CM. 

89 0. W, ». 188 (1818). 

(8} 88 0. W. B. 888 (1884). 



VoL. XXX.] THE CALCUTTA WESELT EOTES, 6S(t 


Rajah Bhopbmdba Nabaxah Sinoh v. Earapat SiNaH. 


• Ijr bj Tirtm of o gnnt dodaiod. to be a oon* 

ttxol wItUn the vieaning of m 61 tbejr ere, there, 
foie, riffbU, oontractuol in the (onee that the oontmct 
by ita terme ereates and regnlatea the peraoaal obli* >; 
gatiaiie and dntiee of the gtnntor in the oironBittancee 
,^t have ariien. At the time when the jmtni gieata 
were made the reanmption of the Chauhidati Chaktan 
lande waa hot even contemplated, and the giant 
neoeae^rily oontaina no reference whatever to the 
cirenmataneea that wonld ariae and the rel itionahipa 
that wonld exiat in the event of the Government re* 
naming pnaaoaaion.” 

Their Lordships therefore, see no 
reason for interfering with the long series 
of authorities commencing as far back as 
the year 1900, which have established the 
right of the zamindar to have an addi- 
tional rent fixed for such lands, nor can' 
their Lordships overlook the fact that in 
the cases already referred to before this 
Board no exception was taken by the 
putnidar to the fixing of such rents as a 
condition of being put into possession. 

Their Lordships are therefore of opinion 
that this appeal should be allowed, that 
the decrees appealed from should be set 
aside, except so far as they confirm the 
decrees of the lower Appellate Court, and 
that such last-mentioned decrees should 
be restored. The Bespondent should pay 
the costs of this appeal and of the appeals 
in the High Court. Their Lordships will 
humbly advise His Majesty accordingly. 

Solicitors : Metm. W. W. Box & Co. 
for the Appellant. ' 

Solicitors : Messrs. Gush, Phillips, ITa/- 
ters d Williams for the Bespondent. 

G. D- M. 


PUVT COPHCIk 
[AfPBAL from BoHBiT.] 

Lord BuNSDiir. ' 

Loro Sumhkr. Snan Aumbo N 6t 

Sir John Euqb. Abui • and ors , 
1925, Petitioners, 

Heard, ’ ti. 

t6, October. Tbb Kimo-Euprrob, 

Jadgment, Bespondent. 

5, November. 

Privy Council, not a Court of Criminal Apptal 
~ Qroun '» m wAuA it will intor/oro with eriminal 
untmee- Penal Code (Act XL T of UdO), toe, lit, 
proper direction a* to— llofwotl of Oovaruor-Oeneral 
to travt/er cate to another Prorinvo— ViUation of 
natural jiutice. 

The rule in Billet’s case (1) that the 
King in Council is not a Court of Criminal 
Appeal and will not review or interfere 
with the course of crixninal proceedings 
unless it is shown that hy a disregard of 
forms of legal process or by some violation 
of the principles of natural justice or other- 
wise substantial and grave injustice has 
been done — was re-affirmed. 

A question whether the trial Judge had 
properly explained sec. Ill of the Penal 
Code is one for a Court of Criminal Appeal 
and not one for consideration by the Judi- 
cial Committee. 

The refusal by the Governor-General of 
India to transfer the case for trial to an- 
other Province on the alleged ground that 
there had been such copious and prejudi- 
cial newspaper comment on the crime 
committed that a fair trial by a local fury 
was impossible cannot he challenged 
before the Judicial Committee as a viola- 
tion of the principles of natural justice. 

These were two applications for special 
leave to appeal against convictions and 
sentences passed on the Betitioners in whtit 
was known as the Malabar Hill Tragedy. 


(I) UR.M A. 0 . 46 e(US 7 X 
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The Petitioners were tried in the High 
Court at Bombay before Crump, J., and a 
special juiy. 

In the firsl application the G Petitioners 
had all been convicted of murder and were 
sentenced 3 deatli and 3 to transporta- 
tion for life; 

III the second application the Petitioner 
Phanse had been found f(«*ll.V of abetment 
of murder and was sentenced to trans^xir- 
tation for life. 

The case for the prosecution was that all 
the acensed were members of a cons- 
piracy to kidnap M umtnz Begum who had 
been for some years the mistress of the 
Maharaja of Indore but bad left him in 
April Ithll ; that in Heptemher 19*21 she 
became the mistress of Air. A. K. Bawla, 
a rich inhabitant of Bombay with whom 
she had since been living : that the cons- 
piracy was organized from Indore and 
that in pursuance thereof Mr. Bawla 
was murdered, Muintaz Begum was 
injured, and Lieutenant Saegert who came 
to their assistance was serioiNly wounded. 

The Petitioner Phanse, who was accu;;- 
ed No. 9, was A. I). ('. to the Alaliuraju of 
Indore. 

Thoi*e xyas evidence tliat he had been in 
Bombay in Septemlier 1921, that ho had 
been an'anging for the wturn of Mmulu/. 
Idegum. to Indore, and hud provided a 
motor car for that pui*i)ose. 

The accused was not present in Bombay 
at tiip time of the occurrence but there wa.s 
evidence that he was in communication 
with some of the other accused. 

l.n bis summing up to the jury the learn- 
ed Judge said—- 

“ Whether • as regards the last 2 
charges ” — 

£t'.c., (i) abetment- of murder of Bawda, 

• * . V 

. (it) u^imeut of the attempted muyder 
of IdcutciW|||ii||geii]— 


“ against him you ai*e inclined to go io 
the length of saying ' that ‘the probable 
consequence of the conspiracy in which he 
entered was the murder of Bawla- and the 
attempted murder of Lieutenant Saegert, 
is a separate question which I leave to yort 
to decide.” 

•S/r Jo/iii Simon, K, C,, Sir Geo. Loien- 
(Im, /v. C. and Mr, ./. M. Parikh for the 
Ivtitioners. — These are two applications 
on somewhat dilTerent grounds but in re- 
gard to them bolh, special leave to appeal is 
.sought on the ground that a fair trial was 
impo.ssihio in Bombay owing to the hostile 
iifmopphorc which was accentuated l»y 
nowspappi' comment. 

Titbetts V. Windrimh (2). 

'1 lie evidence of identification is meagre, 
[liOiiD SrMNKR. — ff there is evidence 
the value of it is a question for the jury to 
decide. 'I’ho Hoard will not interfei'e 
linVss there is misdirection and no mis- 
direction is alleged on tliis jxiint.] 

Tile PH'S' of Anaiitrao Phanse is even 
Nti'origer. 'J’here is no evidence that Ije 
was pre.seiit at the scene of the crime. 
Muuifa/. Begum had lied with the state 
jewels and there waft evidence which show- 
ed that she might ho willing to return. 

I lie aeeiised I’liuiise provided the niotor 
car to bring her back, 'rhe [irovision of a 
motor ear might iHissibly be construed as 
evidence of coinplieitv iii an abduction but 
not as providing the means of committing 
a imirdcr. 

I Lord .Di nudin*. — ^He has been convict- 
ed of abetment of murder and the question 
was, did he come within the section.] 

The summing up was not adequate to 
justify a conviction for murder and the.. 
jury were not properly instructed by the 
trial Judge. The whole tenor of the sum* 
ming up was in regard to the charge of 
abduction, the further charges of murder 
(2) [1902] 1 K. B. 77. 
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Bud abetment were dismi^d in a 
sentence. ' 

Messrs. A. M. Duitr^^. C. and Kim- 
tDorthy Brown for theTrown.— The evi- 
dence 'shows that there was a conspiracy to 
abduct Mumtaz Begnm at ail costs, and 
Phanse was a party to that conspiracy. 
TJiat itself imports violence, and if violence 
ensues and death results he is restjonsible 
as it is a probable consequence of his act. 
That fact is clearly brought out by the 
learned Judge in iiie summing up and was 
a matter for the jury to decide. 

Sir John Simon replied. 

Their Lordships’ Jcdumext was deli- 
vered by 

Lord Dunedin. — Their Lordships have 
repeatedly announced that in dealing with 
petitions for special leave to appeal against 
sentences pronounced in (he Criminal 
Courts of the various Dominions of the 
King, they will not act as a Court of Crimi- 
nal Appeal and will not, to use the words 
of Lord Watson in Dillet’s case (1), advise 
His Majesty to “ review or interfere with 
the course of criminal proceedings, unless 
it is shewn that, by a disregard of the 
forms of legal process, or by some violation 
of the principles of natural justice, or 
otherwise, substantial and grave injustice 
has been done.” 

In the present case the first ))oint urged 
by the Petitioners is that there had been 
such copious and prejudicial newspaper 
comment on the crime committed that a 
fair trial by a jury was impossible in 
Bombay. 

It is in the power of the Governor-Gene- 
ral of India if he thinks that in the state 
of public feeling a fair trial could not be 
obtained in the place where the offence 
would ordinarily be tried, to order that the 
itriRl bo held elsewhere; An application 
' (0 L,B, laA.l&.4e9 a88f>. 


was made to liim to so order and was re- 
fused. To ask the Board to declare tlwt 
such R refusal of the ' Governor-General, 
who had all the advantages l^being in the 
countiy and of judging of the leal state of 
public feeling, amounted to a violation of 
the principles of natural justice is nothing 
less than preposterous, and their Lordships 
cannot too strongly qualify the impro- 
XM'iety and uselessness of such a demand. 

As regards the other grounds in the case 
of the first six Petitioners, they are all 
«|uestious as to the siifiicieucy of evidence-^- 
fit for consideration by a Court of Criminal 
Appeal, but falling far short of the definite 
dictum quoted. 

The case of the remaining Petitioner, 
which at first sight might seein different, 
is, when more closely looked at, just the 
same. He was not present at the scene 
of the assault and murder and coiiscr 
quently the offence of which he was found 
guilty was abetment of murder. The point 
that was sought to bo urged by his oouDsel 
was that the charge of the learned Judge 
did not adequately bring home to the jury 
that abetment of murder could not be pro- 
perly inferred from a conspiracy to kidnap 
unless the natural result of the attempt to 
kidnap w'as murder. The lear/ied Judge 
in the course of his charge used these 
words after explaining sec. 111 of the 
Penal Code : — 

** I mere) jT emphasise ooco more that tha crnoial 
poiot aa regards the applicability that aeotioB it 
whether that which is done was a probable come* 
qaenoe of the ahotmonti was it a probable ooikie« 
qucnce of the Conspiracy into which Aoonsed No. B 
had entered that Bawta would bo murdered on the 
night of January the 12th? Unless you can so And, 
that obarge of murder cannot be established.!’ 

And he specially left it to them to say 
whether after finding conspiracy they 
" could go the length of saying th^t the 
probable consequence of . .the . conepiraqy 
was the inuvier aosi Ibe attempt' 
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cd murder of Lieutenant Saegert.” If 
this were a Court of Criminal Appeal it 
would be difficult indeed to say that' this 
advice to the jury was not adequate to the 
situation. Still, it wouU be a question fcr 
a Court of Criminal Appeal. Hero the 
moment that adequacy is raised in refer- 
ence to such advice the case of the Peti- 
tioners is gone-; for who could possibly say 
that the adequacy or otherwise could 
amount to a “ disregard of the terms of 
process or violation of the prmciples of 
natural justice? ’* The averment fails, 
just as the averments in the other casee 
failed. 

Their Lordships will humbly advise 
His Majesty to refuse the prayer of all the 
Petitioners. 

Solicitors : Messrs. T. L. WUson d Co. 
for the Petitioners. 

Solicitor : The Solicitor, India Office, for 
the Bespondent. 

a. D. M. 

rClVlL APPELLATE JUBISDICTION.J 
ArriAL FaoK Aiykluatb DaouEi 
No. iSob or 

^ Daikokia Coakdba 
Duuri, L)i'fendanf( 
Obk%ts 8..J. Appellant, 

CUMIHO, J. , , V. 

IviS, Pj.AntAD CoAanBA 

8, March Dhuii and ors., 

, Plniiitiffs, Bespoodents. 

Fraedv^mt 'x puts deena, suit for toiling atide, 
if Itt*, lohoii tummoiutt had been tetved and Defend- 
mtl tout awate of the titU—Fidtilg oi daitn a d 
addneing of falte eeidenee, ii tontliltUe eujbnent 
ft and Jt<r vaeating the yreeiout deeree. 

B, obtained an ex parte deeree against 
P. and others and on compromise against 
some others. Summonses had been 
duly served and as a matter of fact P. had 
vsaUhed tke frogress df the suit on behalf 
dt- 


guentty brought a suU to set aside the ex 
parte decree on the ground that it wauel^'' 
‘•ittined by suppression of processes, and by 
adducing false evidence in support of a 
false chum. The Uneer Courts found that 
there teas no Suppression of processes and 
that P. voas fully aware of the progress of 
the suit, but that B.’s suit was whoUy false 
and that the decree was obtained by the 
production of false evidence and by the 
practice of fraud on the Court and there- 
tore set aside the previous decree. 

Held — Thai the balance of authority is 
that it is not open to a party to raise pleas 
of this nature, and no suit hes to vacate a 
previous decree if the suit had been 
decreed on contest or if the suit had been 
decreed ex parte and it was established 
that summonses had been served on the 
Defendants. 

Nauni Banta Mvxhebji t. Haiu 
Nikari (1) fallowed. 

Kedab Nath Das v. Hbmanta Buhari 
Debi (2) and Lakhhi Churn Shaha v. 
Nub Au (3) distinguished. 

This was an appeal against the decree 
of liabu Jatindra Chandra Lahiri, Sub- 
ordinate Judge, Barisal, dated the 2l8t 
February 1922, affirming that of Babu 
Babindra Bumar Basu, Munsif, Pirojpur, 
dated the 22nd July 1920. 

The facts of the case are briefly as 
follows : — ^Tbe Appellant Bsikunta Chan- 
dra Dhupi had brought Title Suit 
No. 3 of 1917. in the l&funsif’s Courj; 
at Pirojpur, Backeiganj, for declaration of 
his howla right in certain lands, whuffi the 
Defendants had falsely got recorded in the 
settlement record-of-rigbts as a^ertun- 
ing to their howla, and also for a declara- 
tion that the Defendants having 

(i> w<i.w.N.ssa(iasB). 

. <S> IS a W.H. 417' (IMS). 

«D ua w.H.uiio(iaiiL 
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their nhi-hotola imder the AppeUent Bai* 
kunta, there wai a forfeitare and he waa 
entitled to khaa posaesaion on eviction of - 
the pruudpal Defendants. Summonses 
were duly served and some of the Defen- 
dants appeared and. some did not appeqir 
but watched the case on behalf of some 
of the appearing Defendants. The suit 
was ultimately decreed on compromise 
against some of the Defendants and ex 
parte against others. One of these latter 
subsequently brought the present suit for 
setting aside the ex parte decree and for 
declaration of his title in certain lands, on 
the ground that the decree was obtained 
by the practice of fraud on the Court in- 
asmuch as summonses had been suppress- 
ed, the claim was false, and false evidence 
was adduced. The lower Courts found 
that there was no suppression of processes 
and that the Defendant in that suit was 
fully aware of the suit and had been watch- 
ing the suit on behalf of some of the con- 
testing Defendants. But they held that 
the deci’ee was obtained by practising 
fraud on the Court inasmuch as the 
claim was palpably false and it was sup- 
ported by adducing perjured evidence. 
They therefore decreed the present suit 
in toto and set aside the previous decree 
and declared Plaintiff’s title tq the suit 
lands. Hence the present Defendant, i.e . , 
the Plaintiff of the previous suit, preferred 
the present second appeal .to the High 
Court. 

Mr. Satya Ckaran Sinha and Mr* 
Jitendra Nath Roy for the Appellant. 

Bobu Bhagirath Chandra Daa for the 

BesptmdentB. 

The. Judgment of tbe Court was as 
follows : — 

> CuMiNO.-J;.--.^* fa<^gof this dfipeal 
are as follows :-;^The Apj^Hant obtained 
tfAe»paft«.deeviiibgAinit tbe Respondents 


in a certain Title Suit No. 8 of 1917. 
The Bespondents then sued the Appel- 
lant to set aside this ex parte decree tto 
-the ground that it was obtained by eup* 
.pression of processes, by adducing false 
evidence and by wrongly including certain 
lands within his tenancy which did not 
belong to the tenancy. The Court of first 
instance found that there had been no sup- 
pression of processes and that the Bespoh- 
dent was fully aware of the progress of the 
suit. He further found that the Appet- 
laut’s suit was wholly false and that the 
decree was obtained by the production c 
f{^ evidence and by the practice of fraud 
on the Court and decreed the Bespondent’s 
suit. On appeal to the District Court this 
decision was upheld. The learned Judge 
there held agreeing with the Court of first 
instance tliat the Respondent was fully 
aware of the suit and that processes 
had been served upon him. He,, howi 
ever, found that it was fraud on the part 
of the Appellant to falsely allege his own 
hoiltla right and to obtain a judgment by 
adducing false evidence. The Defendant 
has appealed to this Court. I think tnat 
the facts as found by the lower Appellate 
Court would justify the Court in holding 
that the appeal succeeds and the Plaintiff’s 
suit should be entirely dismissed. ' The 
learned Advocate for the Appellant has re^ 
forred us to the . case of NaUni KatUa 
Mukherji v. Hart Nikari (1) to the deci- 
sion of which one of the members of this 
Bench was a party. The allegrttir.nfe u 
that suit were more or less the sauje as 
have been made in the present suit, f'- 
that suit is was urged that the sunimo- se 
had not been served and that the claim was 
fraudulent. My learned brother in deal- 
ing with the second contention remarked 
that the balance of authority was that it 
was not open to a party to raise .pleas of 

(1) as 0. W. N, 826 (1828). 


71 
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this nature if the suit had been decreed on 
contest or if the suit had been decreed ex 
parte and it was established that sum- 
monses had been served on the Defend- 
ants. In the present case it . hae been 
found that the Bespondent who was the 
Defendant in the original suit of which 
the decree is sought to be set aside had 
been served with summons and was at that 
■time watching the suit. I see no reason 
to differ from the principle laid down in 
Nalini Kanta Mukherji v. Hari Nikari (1) 
with which I am in entire agreement. 
We have been referred to the case of Kedar 
Nath Das v. Hemanta Kumari Debi (2). 
The facts of that case are, however, dis- 
tinguishable, because in that case it ap- 
pears that no summonses had been served 
on the Plaintiff and that the Plaintiff was 
not aware of the suit and in those circmn- 
stances an ex parte decree had been ob- 
tained. We are also referred to the case 
ot.Lakhmi Churn Shaha v. Nur AH (3). 
The facts of that case are also distin- 
guishable because in that case the Defen- 
dant, although he was duly served with 
notice, was unable to appear and defend the 
suit. In the present appeal the facts are 
entirely different. The Bespondents were 
all along aware of the case and were watch- 
ing the case during ;^he course of its prose- 
cution.' 

In the circumstances we think that the 
appeal must succeed and the decree of the 
lower. Appellate Court be set aside and the 
Plaintiffs* suit entirely dismissed with 
costs in all Courts. 

Greaves, J. — ^I agree. 

J. N. B. Appeal decreed with costs. 

29 n w. N. 326 

(9) 18 a.'W. N.»447 <19181. 

m isjo. w N. loto ri9ii) 


linVlL APPELLATE JUEISDIOTIOE.) 
Appval pkom Obi bu 
No. 4U2! or li)2i}. 

Nawab Nrz"AT-UD- 
DOWLA and ois., 

J udgmentMlebtorB, 
Appellants, 

«. 

Bbni Madhab and ore., 
Decree-holders, 
Respondents. 

Civil Procedure Code (Act V of 1908), Or, 91, 
rr. 1 1, IS — RveetUion, appHeation for, me of 
ever of decree- Aoldere—Omitrion to epeeify natnee 
and intereete of other deeree-hcldere in petitim, if 
vitiatee proceedings— Other deeree-hcldere appearing 
and consenting to eaeeution, effect of. 

Omission on the part of one of several 
decree-holders to state, in his application 
for execution, the names of all the persons 
who are interested in the decree is not 
sueh a defect as would linvalidate the exe- 
cution proceedings. The names of the 
parties required by Or. 21, r. 11, of the 
Civil Proeedure Code, is for purposes of 
identification only. Upon an application 
for execution by one of several decree- 
holders under Or. 21, r, 15, it is for the 
Court to pass proper orders to protect the 
interests of the other decree-holders. 

Where the other decree-holders appear- 
ed and consented to the execution- pro- 
ceeding, their interests were sufficiently 
safeguarded. 

This was an appeal preferred on the 
4th' December 1923 against an order of the 
Subordinate Judge, 1st Court, 24-.Per- 
ganas (Babu Durga Prashad Ghose), 
dated the 6th September 1923. 

The facts of the case will appear from 
the judgment. 

Mr. B. 0. Laha and Babu Tarakeswar 
Nath Mitter for the Appellants. 

Afr, A, N. Bot9, Baku Nagendn Nath 


Walmslbt, j. 
Mdkbbji, j. 
1925, 
80, June. 
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Ghii»« Aud Moulvi A. S'. M. AkramjHaT the inherited is now in the hands of the Be^ 


Bespondents; 

The JwoMSNT ov THU CovBT was as 
foUawii 

MuKBsn, J. — ^This i^peal arises out of 
an oi^der passed under sec. 47, C. F. C. 
The- judgment-debtor is the Appellant in 
this appeal: The application for execu- 
tion was hied by one Prince Sultan Hos- 
sain Minsa on the 11th April 1922 for exe- 
cution of a decree passed in Original Suit 
No. 3 of 1900 of the Court of the Addi- 
tional Subordinate Judge of 24-Perganas 
which was ultimately affirmed by the 
Privy Council in Appeal No. 16 of 1903. 
The learned Subordinate Judge has held 
that the application is maintainable under 
the provisions of sec. 47 of the Code of 
Civil Procedure. 

The decree in question was in favour 
of one Prince Nanhey Mirza and 
others. By transfer of certain interests 
in the decree, the persons who have be* 
come entitled to the decree-holders’ in- 
terests are these : A 10 annas share was 
sold to <Hie Mehdi Hossain who in his 
turn sold 4 annae out of his 10 annas to 
one Lala Mohun Lai. The 6 annas that 
remained with the original decree-holders 
have now been inherited by three per- 
sons, namely, Sultan Hossain Mirza, 
Nawab Akbari Begum and Nawab Dilband 
Begum. The first one of these persons 
is the executing decree-h()lder. The 6 
annas share which remained with Mehdi 
Hossain after transfer to Lala Mohun Lai 
of the 4 annas out of the 10 annas pur- 
chased by him has now devolved on his 
death on his widow Haidari Begum, his 
two daughters Zidda Begum and Taiba 
B^pim and his two sons Nazir Hossain 
and Abid Hossain. Nazir Hossain and 
Abid Hcfssain have been declared insol- 
vents and the 3} anhas share which they 


ceiver appointed in the insolvency pro- 
ceedings, namely, one Pravudayal Bas- 
togi. The 2^ annas share which belonged 
to the widow and the two daughters of 
Mehdi Hossain, namely, Haidari Begum 
and Zakia Begum and Taiba Begum is 
now in the hands of the administrators to 
the estate left by them, namely, Beni 
Madbab and Basanta Boy. Beni Madhab 
and Basanta Boy are also the heirs of 
Lala Mohun Lai to whom Mehdi Hossain 
had sold 4 annas out of the 10 annas pur- 
chased by him. 

The objections put forward on behalf of 
the Appellant in this appeal are mainly 
three. The first objection is that the ap- 
plication for execution is not maintain- 
able, inasmuch as there are defects in it 
and because it is not complete. It is 
urged that the necessary particulars have 
not been embodied in the application and 
furthermore, when it is an application 
under Or. 21, r. 15, C. P. C., it should 
contain the names of all the decree^ 
holders who are interested in the decree 
so that notices of the application may be 
served on them. It appears that, in the 
application for execution, besides the 
name of the executing decree-holder, the 
names of certain other persons are given, 
namely, those of Beni Madhab and 
Basanta Boy and also of Nawab Dilband 
Begum, and Nawab Akbari Begum. The 
names of Beni Madhab and Basanta Boy 
are mentioned; but it is not stated whe- 
ther they are there in their capacity as ad- 
ministrators to the estate of Haidari Be- 
gum, Zakia Begum and Taiba Begum or 
as heirs of Lala Mohun Lai. It is con- 
tended on behalf of the Appellants that 
this is one of the defects in the application. 
The other defect in the application that 
is complained of is that the names of Nazir 
Hossain and Abid Hossain are not men- 
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tiKined nor does the name of Pravudayal 
Aastogi who has been appointed Beoeiver 
to their estate appear therein as one of the 
decree-holders. Applications have been 
filed subsequent to the institution of these 
proceedings both by the Heceiver Pravu- 
dayal Bastogi as also by the administra- 
tors Beni Madhab and Baswta Boy giving 
their consent expressly to the execution 
proceedings. The question now arises 
as to whether the omission on the part of 
the applicant for execution of the derrt'e 
to mention the names of these persons and 
the interests which they have in the de- 
cree is such a defect as would be sufficient 
for holding that the proceedings are in- 
complete and, therefore, invalid. On a 
reference to Or. 21, r. 11, C. P. 0., it ap- 
pears that, so far as tbc names of parties 
are concerned, all that is necessary to be 
stated in the application is, first of all, 
the names of the parties to the decree and 
then the name of the person against whom 
execution of the decree is sought. These 
particulars have to be embodied in the ap- 
plication so that there may not be any 
difficulty in the matter of identification of 
the decree in respect of which execution 
is sought for. 1 am not prepared to hold 
that the omission on the part of a decree- 
holder to state m the application for exe- 
cution the namei^of all the persons who 
are interested in the decree is such a de- 
fect as would invalidate the execution pro- 
ceedings. It is quite true that when an 
application is made under Or. ‘21, r. 15, 
C. P. C., by one of the decree-holders for 
execution of the whole decree which lias 
been passed jointly in favour of himself 
and others, the Court has got to pass pro- 


exeboling decree-holder. As has been 
held in the case of Durga Dot Nandi v. 
Dewraj Aganoalla (1) it is in the discretion 
of the Court whether or not notkse should 
be given to the other decreeduddera 
or to the judgment-debtor before making 
an order for execution under Or. 21, r. 16, 
C. P. C. ; but it is not obligatory upon 
the Court to issue such notice. In the 
present case, the other decree-holders 
having subsequently come in and having 
given consent to the execution of the de- 
cree and there being no reason to suppose 
that their interests have not been pro- 
perly safeguarded^ I am unable to say 
that this defect is one which would in- 
validate the proceedings in any way. 

The next contention that has been 
urged <»ii behalf of the Appellant is that 
the learned Judge of the Court below was 
wrong in alluding the decree-holders to 
adduce further evidence after ailments 
hud been heard and order has been reserv- 
ed in the case. The arguments were 
heard on the 11th August 1923. After 
that date, an application was filed on be- 
half of the decree-holders praying for an 
opportunity to adduce further evidence. 
The application w'as filed on tho 16th 
August ]9’2d and the learned Judge grant- 
ed the same in view of the fact that, in 
the petition of objection that was filed on 
behalf of the judgment-debtor, it was not 
expressly stated what was the ground 
upon which it yvas sought to be contended 
that the decree-holder was not entitled to 
maintain the application. It seems to me 
that there is considerable subetuioe ,in 
what has been urged before ns on behtdf 
of the decree-holder when it is stated ^at 


per ordens in order to i)rotect the interests hig clieut or his lawyetis understood the-ob- 
of all the decree-holders ; but in my opi- jection of the judgment-debtor to mean 
nion, it«is not absolutely necessaiy that that it was not proved that the executing 
. the names of all tffie decree-holdMs ebould deoree-hedder was the sem 'ol frinoe 
. ^ execution petition by the (i) 1. 1. B. W Ort. SOS (iSOS). 

* re 
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Nunhey Mirza who was one of the origl* 
nal decree-holders. It is said on theil 
behalf that evidence was given on that 
point and that they did not understand 
-that there was a further objection which 
the judgment-debtor put forward at the 
timA of the hearing to the effect that the 
Eeceiver to the estate of Prince Nunhey 
Mirza was dead and, therefore, the exe- 
cuting decree-holder was not entitled to 


ut 


with regard to this matter and no ques- 
tion wae put to him to show that, as a 
matter of fact, this application of the year 
1914 did not relate to the decree now 
under execution. The Appellant’s fur- 
ther grievance is that certain documants 
which he had filed in order to show that 
tlie execution was barred by limitatlou 
had not been received by the learned 
Judge. Those papers are on the record 


CUTimK uecnw-uwiuci -- - * - .. i 

maintain the application without adduc- and it does not appear that any attempt 


ing proof of the fact that the estate had 
been inherited by him. The learned 
Judge granted the application of the de- 
cree-holders and I am unable to hold that 
in the circumstances to which I have re- 
ferred, he exercised his discretion wrongly 


was made on his behalf to liave them ad- 
mitted on the record as evidence and fur- 
ther, even if the statements contained in 
those documents be accepted as correct, 
the fact still remains that there wae a suc- 
cessful application in the year .1906 and 


ferred. ne exercisea ms aiBciowuii v x- • xi 

to altowto. the decree-hoiaere to adduce »•? • lurther eppliceton in tlje jeor 

further evidence elthoiigh ergnmente luul 19M which we, .to euccertul end, con- 


already been heard in the case 

The last obieciion urged on behalf of 
the juclgnxeiit-debtor Appellant is with re- 
gard to the question of limitation. The 
learned Judge has found in his judgment 
that there was a successful application for 
execution in the year 1911 and he is of 
opinion that, it having been proved that 
there was such aii application, the present 
application is not barred by limitation. 

It is urged on belialf of the Appellants that 
the learned Judge was wrong in suppos- 
ing that there was such an application in 
1914 and that, as a matter of fact, what 
was put in before the learned Judge was 
a copy of an application for execution — ^not Sandbbson, 0. J. 
in respect of the decree which is at present Chakbavabti, J. 
under execution but of some other decree. 

We have gone into this matter with some 
degree of care and we are satisfied that 
there is no substance in this contention. 

Tn- any event, when the wlliioss Moxaffer 
All Khan who spoke to this application 
and 'the- proceedings in connection with it 
WM exMwed on behalf of the decree- 
holders, he was xmt at all cross-examined 


Boqiiuntly, the preseut application cannot 
be said to be barred by limitation. 

Por all these reasons, I am of opinion 
that there is no substauce in tliis appeal 
and that it should be dismissed with 
costs — ^heai’ing-fee, ten gold mohurs, which 
will be divided equally between the two 
sets of liespondeuts who have appeared. 

WALMSUiY, J.—I agree. 

N. G-. 


[CIVIL APPELLATE JOElSOICTION.] 
Affkal fbom Apfbllatb Dzobu 
No. 675 OF 1922. 

Satfa Babjan Bor 
Ghoudbbt and atir., 
Defendants Nos. 2 & 
3, Appellants, 


1924, 
17, April. 


V. 


Sabat Ohahdba 
Biswas, Plaintiff, 
Respondent. 

Civil Vroeedure Code (Act V of 1908), tec. 2, cL 
{l\)— Legal repremtaHvet--Ext»tton Onemiati 
if and when can be added at partite Ztefendante 
to the suit whm a legal repretentativo within the 
meaning of thi twin who r^protmds tho oMato oaists 
~-Exteutw de son tort, moaning of. 



564 


THE OALOtJtTA W^IEKLY NOTfeS. 


[Vo6. XXt. 


Satva Banjan Boy Choudhhy v. Sab\t,.^handba Biswas. 


Tfoe Defendant L living died perking 
this suit against him on a hand~note, the 
two Appellants wcfc also bfought in on the 
record along with his widow as his legal 
representatives within the meaning of sec. 
2, d. (11) of the Code, on the ground of 
their having been his executors dc eon tort 
as they appropriated some bricks of his kiln 
under the orders of the District Board, 
and a decree was passed against the two 
Appellants as also against the widow : 

Held— That the mere taking away of a 
portion of a deceased Defendant’s pro- 
perty does not make the person who takes 
away the same his executor de son 
tort, in the absence of proof of an inten- 
tion tluxt he intended to act as a legal 
representative of the deceased, and to re- 
present his estate by intermeddling with 
it. 

That when a legal representative of the 
deceased Defendant tcithin the primary 
meaning of the term is in existence, the 
executors de son tort should not also be 
added as parties to the suit in addition to 
such leged representative. 

This wus an appeal against a decree of 
the Subordinate Judge of Zillah. Nadia 
(Babu Jamiui Kanta Muberjee), dated the 
7th December 19'ill, modifying a decree of 
the Munsif of Meherpur (Babu Hem 
Chandra Bose), dated Aie 17th June 1921. 

The facts will aj^pear from the judgment. 

Bobus Panehanan Chose and (Hrish 
Chandra Banerji for the Appellants. 

Babu Monmotha Nath Hoy for the Bes- 
pondemt. 

The JUDUMBNT OF THIS CouBT was as 
follows : — 

Ghakravabti, J. — ^This is a second ap- 
peal by Defendants Nos. 2 and 8, and it 
arises out of a suit. \^ch the Plaintiff 


hmuglit «n a hand-note executed by one 
Lalit Mohan Bhuttacharya. 

After the institution of the suit Dalit 
Mohan died. The Plaintiff brought in on 
the record us the legal representative of 
liulit Mohan not only Defendant No. 1> 
the widow of liulit Mohan and admittedly 
bis legal representative, but also added 
Defendants Noe. 2 and 3 on the ground, 
to quote the words of the learned Subordi- 
nate Jugde, that “ on his (Ijalit Mohan’s) 
death the Defendants Nos. 2 and 8 appro- 
priated some bricks of the kiln ” which 
belonged to Lalit Mohan. Tlie learned 
Subordinate Judge further found that De- 
fendants Xos. 2 and 3 took away those 
bricks under (he orders of the District 
Board of Nadia. 

The l^uborclinate Judge ^held that the 
claim was valid, and inude a decree not 
only against the widow as representing the 
estate of Lalit Mohan but also agaitfst De- 
fendants Nos. 2 and 3 as the legal repro- 
sen tutives of Lalit Mohan. 

Defendants Nos. 2 and 3 have preferred 
this ai>pea1, and it wae contended on their 
belialf that they had no concern with this 
litigation and were wrongly made parties 
to^it. It was further contended that the 
widow was the legal representative of the 
deceased man and she represented the 
estate of Lalit Mohan, and the bringing in 
of Defendants Nos. 2 and 3 was therefore 
nut justified in law. 

It was further contended on behalf of 
llie Ap}jellants that assuming that a per- 
son by intermeddling with the estate of 
the deceased may make himself liable us 
an executor de son tort, the findings in tluB 
case did not sliow that Defendants Noe. 2 
and 3 were really executors de son fort. 

On behalf of the Bespoudent, the learn- 
ed vakil contended that the order of the 
Courts below adding Defendants Nos. .2 
and 3 as legal representatives of the der 
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ceased, in skddition to the widow, was justi- 
fied under sec. 2, cl. (11) ot the Code of 
Civil Frooedure. It was also contended by 
the learned vakil for the Respondent that 
the finding in this case that Defendants 
Nos. 2 and 3 took away some bricks be- 
longing to tlie deceased, made them legal 
representatives of the deceased within the 
meaning of sec. 2, cl. (11). 

]\fr. Itoy who appeared for the Respon- 
dent, however, was unable to produce any 
authority on the imint that the mere 
taking away of a portion of the property of 
a deceased man makes the person 4 who 
takes away a portion of the property while 
there is a legal representative present, be- 
come an executor de son tort. The learn- 
ed vakil has also not been able to find any 
authority for the proposition that while a 
legal representative within the primary 
meaning of the word is in existence, an 
executor de son tort should also bo added 
as a party to the suit in addition to such 
legal representative. 

It appears to me that the contention of 
the learned vakil for the Appellants is well- 
founded and that when Ijalit Mohan left 
a widow who represented his estate after 
his death in this suit which was brought 
against Ijalit Mohan on a personal obliga- 
tion of Lalit’s, on Ijalit’s death bis widow 
would be the proper representative of the 
deceased man in a suit against him. 

As to the second point, I think it is 
only necessary for me to say that I do not 
think that upon the findings of the learn- 
ed Subordinate Judge, the Defendants 
Nos. 2 and 3 were at all executors de son 
tort of the estate of Lalit Mohan. There 
is no finding that they intended to act ae 
legd representatives dE Lalit Mohan and 
to lefNresent hia estate by intermeddling 
witii it.. 

Therefore, I think that the order bring* 
ing in Defendants Nos, 9 and 8 and the 


decree which was made in their, presence 
as necessary parties are not correct. 

The appeal is, therefore, allowed and 
the suit dismissed as against Defendants 
Nos. 2 and 3. 

The Plaintiff will pay the costs of the 
Defendants Nos. 2 and 3 in all the Courts 
including the costs of this appeal. 

Sanprrson, C. J.— T agree. 

H. D. C. 

[CIVIL APPELLATE JUBISDICTION.] 

Aitfal from Obiqihal Drcreb 
No. 103 OF 192 1 . 

Sbama Cbaban Db, 
Petitioner, Appellant, 

V, 

Sif. Ref BALA Dasbt, 
Opposite Party, 
Respondent. 

HVtt fZT/nrfw.)— yJc/'ooaO'oM— l.ot«w stuiidi to ap- 
plif -J^'oliale ohiained by widow upon withdrawal 
of (dijtction by brother- Nephew, if may apfiy for 
revocatioH. 

Witerc an application for the probate of 
a Will propounded by the widow of the 
alleged executant, a Hindu, was at first 
opposed by his brother, but shortly after- 
wards the latter filed a petition withdraw- 
ing his objections and admitting the 
genuineness of the Wdl, and thereupon 
probate was granted : 

Hold — That a brother’s son of the de- 
ceased, who had not been served with cita- 
tion in the case, had locus standi to prose- 
cute proceedings for revocation of the WUl. 

This was an appeal preferred on the 6th 
May 1924 against the decree of the Addi- 
tional District Judge of Howrah in Zillah 
Hughly (G. B. Mumford, Esq.), dated the 
6th February 1924. 

The facta the case will appear from 
,the judgment. 

Mr, Harendra Nath Sarhadhicttft and 


Greaves, J. 
Mukbbji, j. 
1925, 
21, April. 
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Shama Charan Ur v . Sm. Bbbbala Uassi. 

Babu Nripendra Chandra Da» for the Ap- 
pellant. 

Babas Brajalal Chakravarti and Pancha- 
nan Ghosal for the Bespondent. 

The JUDOMBNT OP TBK CuOBT Was US 
follows : — 

MtTKF;n.ir, ,T.— This aj)peal arises out of 
certain proceedings in connccliou with re- 
vocation of a probate granted in respect 
of a Will of one Basanta Kumar Ue. 
Basanta- Kumar De died leaving a widow 
Becbala Uassi, his brother Sital Chandra 
Ue, and three nephews, Biman Chandra 
Ue, Frobodh Chandra Ue and Shama 
Charan Ue. The last mentioned person is 
the Appellant in this appeal. After the 
death of Basanta Kumar Ue the widow 
Btebala Uassi and her brother ono Poran 
Chandra Sen applied for probate of the 
Will. The application was made on the 
0th' January and the usual notices 

and special citations were ordered to l»e 
issued upon the brother Sital Chandra Ue 
and the nephews Biman Chandra Ue, Pro- 
bodh Chandra Ue and Shama Charan Ue. 
The nephews did not enter appearance, but 
the brother Sital Chandra Ue on the 10th 
March 1923 put in an objection to the 
grant of the probate and in the application 
which ho filed on ttiat day he stated that 
the' Will had not been executed by Basanta 
Kumar Ue and had not been duly attested 
and h0 contested the genuineness of the 
Will upon 'Various' grounds to be found set 
up in the petition. On the 2lBt Mar^h 
1928 Sital Chandra Ue filed another peti- 
tion in which he stated that he had come 
to learn on enquiry that the Will propound, 
ed was a genuine document ; and upon 
that petition being put in, the learned 
Judge on Jbe same day recorded an order 
to the effect that the objection of Sital 
Chandra Ue ha'ving been withdrattn, and 
^ulSiMldavits having been put in, pro* 


bate should issue. On the 16th June 1928 
the Appellant appeared through one Nani 
Ijal Ue and alleged that he was a minor 
living under the guardianship of Nani Lial 
Ue who was his maternal uncle. In the 
petition which he filed on that date he 
stated that no notice of the proceedings 
hiid been served on him, that he was teeid- 
ing with his said maternal uncle Nani Lai 
at Jangipara Krishnagore within the 
District of Hooghly, and that as a matter 
of fact he had been described as a major 
in the application for probate and that the 
notice that had been issued in his name 
appeared to have been served at Jadavbati 
which was quite a different place. He 
stated further that the appUcant for pro- 
bate in collusion with Sital Chandra Ue 
had obtained probate in respect of the Will. 
He applied for revocation of the probate 
under sec. 50 of the Probate and Adminis- 
1 ration Act — Act V of 1881. The learned 
District Judge on the 6th Pebruary 19*21 
refused the application of Shama Charan 
Uc on the preliminary ground that he had 
no locus standi. The learned Judge was 
of opinion that Shama Charan Do being 
the nephew of the testator was not an im- 
mediate reversionary heir and he beld 
that the probate having been granted in 
the presence of the immediate leversiouary 
heir, namely, Sital Chandra Ue .... the 
Petitioner had no locus standi to come m 
and apply under sec. 60 of the Probate 
and Administration Act. Shama Charau 
Ue has thereupon preferred this appeal. 

On behalf of the Appellant reliance has 
been placed on the deci^n of this Court 
in the case of Brindahan Chandra 8haha 
V. Sureswar Shaha Paramamck (1). That 
was a case in which a queirt^ aroBa<«8 to 
whether the icveraioner was entitled to 
come in and oppose the grant of prpbaite, 
The reversioner in that case waa an'^im- 
(i)‘ioori..i;iae8as8B). ’ ' * *!; 
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mediate ireYfirn<Hier ' In . tint case it 
laid dojwE tint any interest,, howerer 
^igbt, and even the bare ^'ssibUity of, an 
interest is sufficient to entity a'party 'td 
oppose a testaltory paper or instrument. 
It is not necessary to consider in the pre- 
sent whether the proposition that was 
laid down in that case is really applicable 
in this country or whether the rule enun- 
ciated there as having; been laid down in 
the English cases is applicable to cases 
like this. I would prefer to rest mv deci- 
sion upon the particular facts of the pre- 
sent case. 

It cannot be disputed that as a matter 
of fact the Appellant being one of the next 
reversioners has an interest in this matter. 
The only question is whether he should be 
allowed to come in having regard to the 
circumstances to which I have referred. 
Xow the principle applicable to such a case 
seems to be well-settled. In the case of 
Abinash Chandra Mazumdar v. Harinath 
Saha (2), which was a case relating to a 
declaratory suit by a remote revereioner it 
was laid down that where the nearest re- 
versioner precludes himself or herself from 
maintaining a declaratory action by omit- 
ting to sue within the statutory period and 
has practically allowed improper aliena- 
tions the remote reversioner is entitled to 
maintain the suit. What is necessary to 
be investigated in a case like this is whe- 
ther the interest which the Appellant un- 
doubtedly has would or would not be affect- 
ed by reason of his not being allowed to 
come in to impose the grant of the pro- 
bate. The oircumstanoes of the present 
case are somewhat peculiar. A petition 
Was filed by the immediate reversioner 
challenging the genuineness of the Will in 
distinct and definite terms and V 5 rithin a 
short time of the filing of the petition he 
put in a petition not merely withdrawing 
<1; t. u R. M M ea nwM> 


his Ejections, but stAting tiiat he was 
satisfi^ upon enquiry that the Will was 
a gen^e. one ahd'-that probate - should 
issuev^ These oircumstanoes seem- to me 
to indicate that there may ha:^ been‘s6mh 
sort of arrangement' between Sital and the 
proponnder of the Will and in tins view of 
the matter the case comes within the prin- 
ciples laid down in the case of Satindra 
Mohan Tagore v. Sarcda Sundaii Deni (31 
and I hold that upon the circumstances of 
the present case the Appellant had suffi- 
cient interest which would entitle him to 
come ih and contest the proceedings. In 
this view of the matter we think that the 
learned Judge’s order cannot be supported. 

We accordingly set aside the order of 
the Additional District Judge and send the 
case back to him in order that he may 
lake further steps to have the Will proved 
in solemn form before him. The Appel- 
lant will be entitled to intervene and cross- 
examme the witnesses and examine wit- 
nesses on his own behalf. If, however, 
the Appellant takes undue or unreasonable 
advantage of the opportunity thus granted 
it will open to the learned Judge to 
make such orders as he thinks fit for the 
purpose of compensating the propounder 
of the Will with regard to the costs of the 
proceedings. 

Costs — shearing-fee, three gold .mohur.S 7-7 
will abide the result. 

Gbbaves, J.— I agree. 

N. G. 

w ST 0. L. J. sao (1917). 
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19;ia, uiii., lViiliuu< r8, 

Heard, l5 and «. 

lt>, Febrnary. Bkazukdin A1b«h and 
Jndgment, ors., Opt-oaite Pasty. 

9, March, 

OivU Procadvn Code (Jet V of 1908), tees, llS, 
141 , Or. 9, r. 4 , Or. SI, rr. 90, 9S, Or. 48 , r. 1 ( j)— 
Af^ie^ion to ut <uid« tale ditmiued, tn the absence 
of both parties, Jor default— Application to set aside 
order of diemieecd for good cause, if entertainable 
under Or, 9, r. 4 —'Proeeedii^, if proceeding in exe- 
cution and so proceeding in suit or miecdlaneoue 
proceeding in the nature of suit - Order, if bare 
fresh application— Revision, interjerenae in— Ap- 
peal, remedy by, if aoaUalde. 

An application under Or. 21 , r. 90, of the 
Civil Procedure Code, to set aside a sale of 
immoveable property in execution of a 
decree was dismissed for default, neither 
party being present when the case was 
called. An application to set aside the. 
order of dismissal and for a re-hsariiiy of 
the matter was refused by the trial Court 
on the ground that Or, 9, r, 4 of the. Civil 
Procedure Code did not apply. On an ap- 
plication to the High Court for revision : 

Held — That the procedure in Or. 9, r. 4, 
which applies to suits did not become ap- 
plicable to proceedings under Or. 21 , r. 90 
by force of sec. 141 of the Code. 

That, in any case, there was nothing to 
prevent the Petitioner' from making, sub- 
ject to the law of limitaiion, a fresh appli- 
cation under Or. 21 , r. 90, and there being 
this alternative remedy, the High Court 
ought not to interfere in revision. 

Per Cuming, 3.— The error of the trial 
Court, if any, was an error of lavs and not 
one calling for revision under sec. 115 of 
the Code. 

Per "PAgB, 3m— An order dismissing an 
apft^icafAm tQ set. aside a sale merely on 


default of appearance of the parties is not 
appealable under Or. 48, r. 1 (j), of the 
Code unless that order also confirms tfit^ 
sale within the meaning of Or. 21, r. 92, of 
the Code. 

The importance of doing away with un- 
certainties on questions of practice and 
procedure adverted to by Page, J. 

Theae were Enles issued on the 18th 
December 1925, against two orders of 
the Munsif of Sudharam (B. C. Sen Gupta, 
Esq.), dated the 14th November 1926. 

The facts of the case will appear from 
the judgment. 

Mr. Gunada Charan Sen and Habu Hem 
Kumar Bose for the Petitioners. 

Babus Nagendra Nath Ghose and Ban- 
kim Chandra Banerji for the Opposite 
Party. 

The Judgment of the Court was as 
follows : — 

Ci.'MiNO, J. — The facts of the case out of 
which these two Rules which were granted 
by my learned brothers Greaves and Fan- 
ton, 33., arise are briefly there; A cer- 
tain property was mortgaged by the tenant 
one Ganga Charan Sen. A mortgage de- 
cree was obtained. The Petitioner is the 
assignee of this mortgage decree. The 
mortgage de.cre'e was obtained on the 19th 
July 1922. The landlord of the. tenant 
who had mortgaged the property obtained 
a rent decree against the tenant for arrears 
of rent of the property. . The property was 
sold in execution of the rent decree on 
22nd November 1924. The Petitioner 
coming to know of this made an applica- 
tion on 20th January 1926 under Or. 21, 
r. 90 to set aside the sale on the usual 
grounds. Notices were issued and after 
various adjournments the cas6 was 4xed 
for 4th July 1926. When the case was 
called on for hearing neither party was 
{sresent and the Munsif dispiifsad .the ftp* 
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plication. The Petitioner then applied 
under Or. 9, r. 4 to the Muneif on 6th July 
1925 to restore the case' and also on 9th 
September 1926 made ah application, 
under Or. 47, r. 1, for a review of the 
order. 

Both these applications were rejected. 
The learned Munsif held following the 
ruling in Narendra Nalh v. Rakhal Das 
(1) that Or. 9 of the Code does not apply 
to execution proceedings. 'With regard to 
the application for review the learned 
Munsif held that Or. 47, r. 1 had no ap* 
plication. Against these two orders these 
Buies have been obtained. The Buies 
must be discharged for the ioUowing 
reasons : — ^In the first place I cannot see 
how either order comes within tho mis- 
chief of sec. 115, Civil Procedure Code. 

Take first of all the order of the learned 
Munsif refusing to review the order under 
Or. 47, r. 1. 

The contention is that by so doing he 
refused lo exercise a jurisdiction veeted 
in him by law and by misdirecting him- 
self in the interpretation of the ruling cited 
by him in the exercise of the jurisdiction 
acted illegally and with material irregu- 
larity. With regard to the first part of the 
contention it is not correct to say that the 
learned Mimsif refused to exercise a juris- 
diction vested in him by law. An applica- 
tion was made to him to review a certain 
order. The application was duly register- 
ed. The pieadeiis on both sides were heard 
and the learned Munsif decided after hear- 
ing them and relying on certain decision 
of this Court that the application did not 
come within Or. 47, r.' 1, because the 
reasons for which he was asked to review' 
lus order did not fall' within the provision 
of Or. 47, r. 1 . He did not, therefore, re- 
fuse to exercise his jurisdiction. Had he 
refused'to oolSeidertlle petition at all that 
(1) 410.L. jr.ssetiftM}. 


would' have been a refusal to exercise his 
jurisdiction; but he did consider it, heard 
the parties and came to a decision that this 
was not a case hi which he could review his 
former order under Or . 47 , r. 1 . Obviously 
if it were to be held that a Munsif so acting 
refused to exercise his jurisdiction there 
would always be what amounts to an a|v 
peal whenever a Court refused to review its 
judgment. 

Yet Or. 41, r. 7 provides that there is 
no appeal against such an order. 

As for the second ground that he mis- 
directed himself as to a point of law and 
so acted in the exercise of his jurisdiction 
illegally or with material irregularity it 
only requires to be stated to be rejected. 
A Court cannot at the same moment refuse 
to exercise bis jurisdiction and act in the 
e.\ercise of it with material irregularity. 
The one ground excludes the other. 

The order of the leai'ned Munsif reject- 
ing the application for review does not 
attract ihe provision of sec. 116, C. P. Ci 

if’inaily on its merits the order is so 
obviously right that the learned Advocate 
who appeared for the Petitioners did not 
seriously attempt to assail it. This Buie 
must be discharged with costs, 

TuXmg now the other Kule No. 1474. 

In this Buie the Petitioner had applied 
to the (k>urt under Or. 9, r, 4 to restore hiu 
application which had been dismissed on 
account of the absence of both parties. 
Here again the Munsif heard the partius 
and atter hearing them decided relying on 
a decision of this Court that Or. 9, r. 4 did 
not apply to execution proceedings. He' 
exercised his jurisdiction and came to a 
decision. The decision may bo right or 
may be wrong. But if wrong, he hag at 
the most been guilty of an error of law 
which cannot form the subject of revision 
under sec. 115. It may be noted that the 
same two self-contradictory grounds aru 
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given in this Buie also that I have leterred 
to in dealing vvith the foimer Itule. On 
the merits it has no substance. The learn- 
ed Advocate for the Petitioners has con* 
tended that there are conflicting rulings 
on this point in the Court, viz., whether 
an application to set aside a sale under 
Or. 21, r. 90 is or is not a proceeding in 
execution. If it is, it is admitted that 
Or. 9, r. 4 has no application. If it is not, 
it ie contended that Or. 9, r. 4 does apply- 
No doubt there are conflicting rulings on 
the point, the case of Deljan Nichha Bibi 
v. Hemanla (2) being an authority for 
holding that such applications ate not pro- 
ceedings in execution while the opposite 
view has been taken in the case of Narendra 
Nath Chatterji v. Baklial Das Tarafdar 
(1). The learned Advocate for the Peti- 
tioners has contended that in view of thcho 
conflicting decisions we must refer tlio 
case to a PuU Bench. I eee no necessity 
for any reference, for it seems to me quite 
clear on the authority of the case of Thakur 
Prasad v. FakiruUa (3), a case of the 
Privy Council, with special reference to 
page 111, that an application under Or. 
21, r. 90 is a proceeding in execution. 

Their Lordships remark : — 

“ It is not suggested that sec. 373 of tlie 
Civil Procedure ^ode (the old Code of 
1882) would of its own force apply to exe- 
cution proceedingB, 

The suggestion is that it is applied by 
force of sec. 647 (now sec. 141). But the 
whole of Chap. XIX of the Code consist- 
ing of 121 sections is devoted to the pro- 
cedure in execution and it would be sur- 
prising if the framers of the Code had in- 
tended to apply another procedure, mostly 
unsuitable, by saying in general terms that 

s 

(1) 41 0. Ih J. 286 (198«. 

<S) l9 0.W,N.98(lei5). 

(8) LB. 82 I. A. 44: •. c. I. L. E. 1? An, 


the procedure for suits should be followed 
as far as applicable.” 

Now sec. 311 which corresponds to Or. 
21, r. 90 is one of these 121 sections re- 
ferred to contained in Chap. XIX. Clearly 
therefore the Privy OouncU hold that the 
procedure applicable to suits is not to be 
apjdied by sec. 647 (now seo. 141) to ap- 
plication under sec. 311 (now Or. 21, r. 
90). In the circumstances I am bound to 
follow the ruling of the Privy Council and 
there is no room for a reference to a PuU 
Bench. 

There is a further reason why we should 
not interfere. If Or. 9, r. 4 does apply 
the Petitioner call make a fresh applica- 
tion. If it does not and if the application 
under Or. 21, r. 90 is to be considered as 
a proceeding in execution there is nothing 
in the Code, as far as I can see, which 
would bar a fi-esh application when an ap- 
plication has been dismissed for the default 
of both parties. When there is an alter- 
native remedy 1 should be slow to interfere 
by way of revision. 

This Buie also must be discharged. 

Costs, two gold mohurs in each Buie. 

Page, J. — ^These two Buies have been 
obtained under sec. 115 of the Civil Pro- 
cedure Code for revision of two orders 
passed by the third Munsif of Budharam 
on the 14th December 1925 (1) dismissing 
an application by the Petitioners for a re- 
view of an order of the learned Munsif on 
the 4th July 1925 by which he dismissed 
the Petitioners’ application under Or. 21, 
r. 90 to set aside an execution sale on de- 
fault of appearance, (2) dismisung an ap- 
plication by the Petitioners under Or. 9, 
r 4 for an order setting aside the dismissal 
of the said appUcation. The learned Ad- 
vocate for the Petitioners admitted that 
in the circumstances obtain^ in this 
case there was no ground upon which the 
Court would be entitled to te^^w. the order 
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in question either under Or. 47 of the 
Code [Chhajju Ram v. Nehi (4) and Bindu 
Bashini Boy Choudhun v. Secretary of 
State for India (6)] j or in the exercise of 
its inherent jurisdiction, or that which 
the Court possesses under sec. 151 of the 
CivU Procedure Code IDebi Baksh Singh 
V. Ilabib Shah (C), Bharat Chandra Nath 
V. laain Sarkar (7), Lalta Prosad v. Ram 
Karan (8) and Bilasirai v. Cursondas (9)]. 

When the application under Or. 21, r. 
90 was called for hearing on the 4th July 
1926 neither party appeared, and the team- 
ed Munsif dismissed the application in de- 
fault of appearance and subsequently re- 
jected the Petitionero’ application for tlie 
restoration of the application to set aside 
the sole upon the ground that Or. 9*, r. 4 
did not extend to execution proceedings, 
and therefore, he had no jurisdiction to 
bear the application. The learned Ad- 
vocate for the Petitioners contended that 
the learned Munsif in taking this course 
“failed to exercise a jurisdiction with 
which he was vested ’’ (sec. 115), and 
urged that the order of 14th December 
ought to be set aside, and the learned 
Munsif directed to hear and deteimine the 
Petitioners’ application for the restoration 
of the case on the merits. The question 
which falls for determination is whether 
the provisions of Or. 9, r. 4 are extended 
to execufion proceedings by sec. 141 of the 
Civil Procedure Code. As it is conceded 
that Or. 9, r. 4 is not made applicable to 
proceedings in execution otherwise than 
under sec. 141, it is necessary for the Court 
to decide what is the meaning and effect 

(4) L.B.49I. A. 144; 8. c. 26 0. W. N. 
687 i 86 0. L. J. 46» (1082). 

(6) 40 0 L J 163 (1623). 

fft) I. L. B. 36 All. 331; s. o. 17 0. W. N* 
826 (P.O.) (16181. 

•7) 21 0. W. N. 760 (1017). 

. (CD I. L. B. 84 AU. 426 (1012). 

(0) 81 Bom. L. B. 062 (1010). 


of that section. Now, the construction of 
sec. 141 and of sec. 647 (the corresponding 
section of the Code of 1882) has remain- 
ed a vexed question, and been a fruitful 
source of litigation for more than forty 
years, during which period a wide diversity 
of opinion has been disclosed in this Court 
as to whether, and if so to what extent, 
tlie procedure in the Code relating to suits 
has been made applicable to execution pro- 
ceedings. Having regard to the admitted 
divergence of opinion in the Court as to 
the meaning and effect of sec. 141, 1 should 
have been disposed to refer the question in 
issue to the PuU Bench for final deter- 
mination. It is, 1 think, a matter both fur 
surprise and regret that so many questions 
of practice and procedure have been allow- 
ed — in some instances for decades — to re- 
main, and still are unsettled. Uncertainty 
as to procodme must needs militate against 
the due administration of justice. It is, 
of course, inevitable that differences of opi- 
nion should arise as to the substantive 
righte of a prospective litigant, but there 
should be no ground for doubt or perplexity 
as to the mode in which his rights, are to 
be determined. It is of the utmost im- 
portance that the practice and procedure 
of the Courts should be well-defined apd 
clearly understood, and that in the Mofussil 
Judges should not be compelled to waste 
their energy in endeavouring to ascertain 
the practice they are to follow from a 
number of apparently diverse decisions 
which can only be rendered consistent (if 
at all) by the exercise of the most subtle 
reasoning. Upon these grounds, and be- 
cause I feel strongly that the rules and re- 
gulations relating to practice should be the 
handmaid and not the mistress of the law, 
I should have been iuolined to refer the 
question in issue in this case to the Full 
Bench. My learned brother, however, 
takes a different vieWrEn^ as 1 have kxm- 
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ed a clear opinion as to what our decision 
should be 1 am content that we should de- 
cide this case without referring the ques- 
tion in issue to tlie Pull Bench, because, in 
my opinion, the matter is concluded by 
the decision of the Judicial Committee in 
Thakur Prosad v. Fakirulla (3), and a ho 
because since 1917 the question has arisen 
in the High Court ou six occasions, and in 
each instance the Court has determined 
the issue as we propose to decide it in the 
present case. In such circumstances 
these nilings, I thuik, may now be re- 
garded, and should be followed, as a settled 
cursus curioe- Bharat Chandra Nath v. 
lasin Sarkar (7) ; Civil Bevision Cases Nos. 
521 and 622 of 1923; Civil llule No. 1313 
of 1923; Civil Rule No. 1280 of 1923 ; and 
Nareiidra Nath Clufltcrji v. liakhal Das 
Tarafdar (1». It will not be inopportune, 
however, to point out the source of the 
diversity of opinion which has arisen. In 
sec. 047 of the Code of 1882 it was enacted 
that “ the procedure herein prescribed 
shall be followed, as far as it can be made 
applicable, in all proceedings in any Court 
of CivU Joriediction other than suits and 
appeals.’’ Divergent views having been 
expressed by the Courts as to whether 
sec. 647 extended the provisions of tim 
Code relating to suits to execution pro- 
ceedings [see, e.y., Bisica Sonan v. 
Binanda Chunder (10), Buiiku Behart 
Gangopadhya v. Nil Madhab (11), Fakir- 
ullah V. Thakur Prosad (12) and Pirade 
V. Pirade (18)1, legislature added to 
sec. 647 the following : ‘ ‘ Explanation — 
This section does not apply to applications 

(I) 41 C. L. J. 886 (1824). 

(3)'L.B.28I. A.44! •. c. 1. L. B. 17 AU. 

106 (1884). 

(7) 81 0. W. N. 768 (1817). 

OO I. L. B. IQ Onl. 416 (1884). 

(II) I. L. B. IQ bu. 635 ('801). 

an 1- L. B.' i8<Au. m (isoo). 

681 (1888). 


for the execution of decrees which are pro- 
ceedings in suits ” Procedure 

Code Amendment Act (VI of 1892)1- In 
1894 the case of Thakur Prosad v." Fakir- 
ulla (3), which had been decided in the 
AHubabad Higli Court before the passing 
of Act VI of 1892, was reversed on appeal 
to the Judicial Committee [Thakur Pro- 
sad v. Fakirulla (3)] , and in the course of 
his judgment Lord llobhouse, who deliver- 
ed the opinion of the Board, observed tiiat 
— “ It is not suggested tliat sec. 373 (now 
Or. 23, r. 1) would of its own force apply 
(o execution proceedings. The suggestion 
is that it is applied by force of sec. 647. 
But tJie whole of Chap. XIX of the Code, 
consisting of J2l sections, is devoted to the 
procedure in executions, and it would be 
surprising if the framers of the Code had 
intended to apply another itinccdurc, 
mostly unsuitable, by baying in general 
terms that the pi’ocedure for suits should 
be followed as far as possible. Tlimr 
Lordships think that the proceedings 
spoken of in sec. 647 include original 
mutters m the nature of suits such as pro- 
ceedings in probates, guardianships, and 
so forth, and do not include executions.” 
Later in his judgment his Lordship added 
that — “ Their ijordships’ attention has 
been called to the recent Act VI of 1892 
which would appear to have been 
(tassed in order to avoid the disturb- 
ance of practice caused by the Alla- 
habad rulings. That Act is framed 
so as to apply to the present appeal, 
and would have controlled their Lordships' 
opinion had it been the other way. But 
having regard to the controversies which 
have arisen and the differexux) of opinion 
between the various High Courts^, them 
Lordships have thought it right to state 
their opinion that the Act of 1892 does 

(8) L. 8.881. A. 44 1 *. o. I,' R. 17 All. 

106 (1884). 
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notiii&g more than express the true mean- 
ing of the Civil Procedure Code.” 

In 1908 the legislature enacted the Code 
of Civil Procedure (Act V of 1908), and 
sec. 141 of the Code runs as follows : ” The 
procedure provided in this C<«lo in regal’d 
to suits shall be followed, as far ae it can 
be made applicable, in all proceedings in 
any Court of Civil .lurisdiction.” 

There is no substantial difference be'<- 
tween the terras of sec. 647 of the (Jodo of 
1882 in its original form and sec. 141 of 
the Code of 1908, and, in my opinion, the 
broad and general proposition may be laid 
down that none of the provisions of the 
Code are made applicable to execution pro- 
ceedings by reason of the provisions of 
sec. 141. Proceedings in execution are 
not controlled by Or. 21 alone, for many 
other provisions in the Code are made ap- 
plicable to execution proceedings, but it 
should clearly be understood that such 
other provisions are not extended to j)ro- 
ceedings in execution by reason of sec. 
141. [/tsi'm Marulal v. liaj Mohan Das 
(14), Hari Charan Chose v. Manmaiha 
Nath Sen (1.5), Chnru Chandra Chose v. 
Chatidi Charan Roy (16), Balasubramania 
Chetti V. Sicarnamntal (17), Hajrat Ak- 
ramannisa Begum v. Valiuhies/ta Begum 
(18), Bhubaneswar Prosad Singh v. TUuk- 
dhari Lai (19) and the cases cited supra]. 
The following decisions in so far as they 
are based upon, or support a view of, tlic 
law inconsistent with what is stated above 
to be the meaning and effect of sec. 141, 
in iny opinion, must now be regarded as 
having been incorrectly decided; Krishna 

(14) IS 0. U J. 682 (19i0). 

(16) I. L. It. 41 Cal. 1: a. 0, 18 0. W. N. 

848 (1918). 

. IIB) l9 0.W.N.26(iei^. 

(17) i: 14 B. to Had. 199 (1918). 

(IS!) T. U R. 18 Bom 4"9 (1808) 

(19) [1919] Fat. 76| 4 F. U J. 185 0919). 


Chandra Pal v. Pratap Chandra Pal (20), 
Safdar AU v. Kiahun Lai (21), Deljan 
Nichha Bibi v. Hemanta Kumar Roy (’2), 
Dhuban Behari Nag v. Dhirendra Nath 
Banerji (22) and Bipin Behari Saha v. 
Abdul Barik (-23). Now, in the present 
case, the Court has lieen moved to set aside 
the order of the l ltli December 1926 in the 
e.xercise of its revisional jurisdiction. If 
au appeal lies to the High Court from the 
order complained of the Court has no juris- 
diction to entertain an application for 
revision of the order under sec. 115, and in 
any case the Court would be slow to exer- 
cise its power of revision if some other 
adequate remedy were available to the 
Petitioner. But an order of dismissal for 
default is not a decree [sec. 2 (2)] , and is 
not appealable under sec. 96, and no apfieal 
lies from the order refusing to restore an 
application to set aside the sale [Charu 
Chandra Chose v. Chandi Charan Roy 
Chaudhuri (16) and Ghasiti Bibi v. Abdul 
Samad (’24)]. Ciiless, therefore, ' the 
order dismissing for default of appearance 
the application to set aside the sale is an 
order under r. 92 of Ur. 21 refusing to set 
aside a. sale,” a remedy by way of appeal 
is not open to the Petitioner (sec. 104). 
R. 92, however, relates to orders confirm- 
ing the sales, and with all due respect for 
the opinion expressed by Richardson, J., 
in Kali Kanta v. Shyam Lai (26) and 
Bharat Chandra v. lasin Sarkar (7) 
(in which cases Or. 9, r. 9 and 
not Or. 9, r. 4 were in question), 
I am disposed to think that an or- 

(8) 18 0. W. N. 768 (1916). 

(7) 91 O. W. N. 789 fiaiT), 

(IQ) 19 0. W. N. »6 (1914). 

(80) 8 0. L. J. 876 (1906). 

(81) 18 0. L.J. 6(1910). 

(88, 80 0. W. N. 1808 (1919). 

(88) 81 0. W. N. 80 (1916). 

■24 T. r,. R. 29 All. sas 0807), 

(86) 96 0. L. 3. 164 (IMO). 



576 


THE CALCUTTA WEEKLY NOTES. 


IVot. XXX. 


Basaratclla Mean v. Reaztiddin Mean. 

der dismissing an application to set 
aside a sale merely on default of appear- 
ance of the parties cannot be regarded as 
in any way confirming the sale. No 
doubt, if the Court not only dismisses the 
application but orders that the sale be con- 
firmed, such an, order is within r. 92, and 
is appealable under Or. 43 (1) (;). On the 
other hand, in dismissing the application 
for default when neither party appears on 
the case being called .for hearing, the 
Court does not refuse to set aside the sale, 
but in the absence of the parties refuses 
to consider whether the sale should be set 
aside or nut. Such an order, in my opi- 
nion, is not appealable under Or. 43 (1) (j). 
Whether an appeal lies from an order or 
riot in each case must depend upon the 
construction of the order. In my opinion, 
where an order is passed dismissing an 
application to set aside a sale merely on 
default of appearance by the parties and 
not on the merits, the applicant is not de- 
barred from making a fresh application for 
the same purpose, if he prefers the appli- 
cation within the time allowed by the 
statute of limitation, and the application 
otherwise is duly made according to the 
requirements of the law. 

There appears to be no provision m the 
Code which expressly diseptitles the appli- 
cant from making a fresh application to 
set aside the sale in such circumstances. 
Such an application is not barred as res 
jud^a IDelhi and London Bank v. 
OrcluPrd (26)3 > 1 cai^ aee no reason or 

equity in refusmg to allow the applicant to 
prefer it. On the contrary, the rulings in 
Dhonkhal Singh v. Phakkar Singh (27), 
Thakur Prosad v. PakiruHa (3), Delhi and 

(3) L. B.asi. A.44; S. c. 1. L, B. 1? All. 

106^994). 

(S6) A, 187: i^c. T. L. E. 8 C*l. 

AT.'iWT). 

!• 45' M (IS98), 


London Bank v. Orchard (26) and Bnijrat 
Akramannisa Begum y. Valiutnessa Be- 
gum (18) appear to me to support the 
view that such an application may be pre- 
ferred. Moreover, an examination of Or. 
9, IT. 4 and 9, leads me to the same con- 
clusion, for whereas under r. 4 when 
neither party appears a fresh suit may be 
biought under r. 9 when a suit has been 
dismissed under r. 8 on the non-appear- 
ance of the .Plaintiff alone, the Plaintiff is 
precluded from bringing a fresh suit in 
respect of the same cause of action, and is 
restricted to an application for an order to 
set aside the dismissal of the suit. The 
practice in England is to the same effect ; 
see Or. 36, Armour v. Batu (28) and per 
Walton, J., in Dowse v, Cecil (29). Thus 
a distinction is drawn between suits in 
which neither party appears, and suite in 
which the Defendant appears but the 
Plaintiff fails to appear when the casd is 
called for hearing. In my opinion, a like 
distinction should be drawn in cases where 
an application to set aside a sale in execu- 
tion proceedings is dismissed for default. 
Now, in Kali Kanta v. Shyam Lai (26) and 
Bharat Chandra v. lasin Sarkar (7), 
to w'hich I have adverted, when the 
application to set aside the sale was 
called for hearing, the Opposite Party 
appeared but the applicant did not 
appear and it may be that in such 
circumstances if the application isdis- 
.missed on default of appearance by the 
applicant, the only remedy open to the 
applicant is to apply to the Court to re- 
verse the order in the exercise of its in- 
herent jurisdiction or that conferred upon 
(?) 81 C. W. N. 769 (1917). 

nS) T. L. B. 18 Bom. 489 (1898). 

(26) 26 0. L. J. 184 (1916>. . 

(20) li. B. 4 1. A. 187 1 4 . 0. 1. L, B. 8 CU. 47 
(1877). 

(28) [1891] 2 9. B. 288. 

(89) AtiilMl 1086, p; 604, ' 
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it under mms. 161 of the Code. (Debi 
Baksh Singh v. Habib Shah (6), Lalta 
PrPsad V. Ram Karan (8), Bilasirai v. 
Curaondas (0) and Bharat Chandra Nath 
V. lasin Sarkar (7)] . But I am of opinion 
that where neither party appeans and an 
order is passed dismissing the application 
merely for default of appearance the appli- 
cant is entitled subject to the law of limi- 
tation duly to prefer a fresh application to 
set aside the sale. In these circumstances, 
in my opinion, the Court ought not to 
exercise its power of revision in favour of 
the Petitioner, and for the reasons which 
T have stated I agree that these Rules 
should be discharged. 

N. G. 


PllVT OOONOIL. 

[APi BlL FKOM Tub COOBT OF XlIK RKoIDBMT 
A^' UmBSABAD (DaCOAM).] 

Viscount Finiaf. 


Bassilal Abiccuan0, 
Appellant, 

t*. 

Ghulam Mabbib 
Euan and anr., 
Respondents. 


Lobd Oabson. 

LOBO BLANBSBUBan. 

1925, 

Heard, 29, June. 

Judgment, 

20, October. 

OivU Procedure Cade (Act V of 1908), tee, tO (o) 
—Suit o» contract of loan— Came of aotion, where 
aruet— Suit brought againit non-resident foreigner 
in British Court to avoid bar of limitation— British 
Court established in cantonment by cession from 
the Nisam- Jurisdiction— Debtor and creditor — 
Duty of former to pay latier at hit pilaee, if arises 
when creditor out of realm. 


The Plaintiff who had a place of bush 
neaa at Secunderabad, a Britiah canton- 
ment in which juriadiction waa exerciaed 
by certain British CivU Courta, from 
eesaioh by the Nizam, aued the Defend- 


(B) I. L. B. SB All 831; •. c. 17 0. W. S, 
B88 (P. 0.) (1018). 

w iiaw.y. 109 aun 

(B) 1. L. B. 84 AIL 480 (1018). 

W 81 Bom. L. B. 868 (1819). 


ante, both residents of Hyderabad, in the 
Nizam’s dominions, one as principal debtor 
and the other as surety, in one of such 
Courta, asserting that the loans were both 
made and re-payablc at Secunderabad, 
The claim, if brought in the Hyderabad 
Court, would be time-barred but*would be 
within time in the Secunderabad Court on 
iiccount of the foreign residence of the De- 
fendants, Th-i finding upon the contract 
of the parties being that \io part of the 
obligation either of the principal debtor or 
of the surety was to be discharged at 
Secund-erabad and no obligation was 
assumed there : 

Held — That the question of jurisdiction 
was different in character from such 
a question when it arises between one 
Court and another in British India, but 
that no part of the cause of action arose 
at Secunderabad even within the meaning 
of see, UO (c) of the Code of Civil Proce- 
dure. 

The duty of a debtor to find and pay his 
creditor is only imposed upon him when 
the creditor is within the realm. 

This was an appeal (No. 181 of 1924) 
from a decree, dated the 27ih September 
1922, of the Court of the Resident at 
Hyderabad, reversing a decree, dated the 
22nd November 1921, of the Assistant 
Resident and restoring the decree, dated 
the 8th July 1919, of the Civil Jud^o of 
Secunderabad. 

The Appellant brought the suit to re- 
cover money due under 3 bonds executed 
by Muhammad Ala-ud-din and guaranteed 
by the late Sir Asnam Jah, whose estates 
were represented by the Respondents. 

Both the borrower and the surety and 
their representatives were rendenta of 
Hyderabad (Dec(»n) but the Plaintiif 
alleged that the loans were made in and 
were re-payable at Secunderabad where 

78 
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tlie Plaintiff carried on basiness. The 
Defendants denied that the Court had 
jnrisdiction. 

The Civil Judge held that there was 
jmi^diction, but be dismissed the suit find- 
ing that the Appellant bad been paid in 
full. The Secretary to the Ilesident with- 
out dealing witii the question of jurisdic- 
tion reversed the finding of the Civil Judge 
and passed a preliminary decree for the 
taking of occuunts to usuerlaiu the sum 
due. 

On second appeal the Resident dis- 
missed the suit for want of jurisdiction. 

The facts arc more fully set but in the 
judgment of the Judicial Committee. 

Messrs. DeGruyther, K. C. and B. 
Dube for the Ap]^)cllaut. 

•S'ir Cr, Lowndes, K. C. and E. B. 
liaihs for the Rcsi^ndcnts, 

Their LoBDsnirs' Judgment was deli- 
yered by 

Lobd Blanesbcrgh. — ^This is an appeal 
by the Plaintiff from a judgment and 
de(‘.ree, dated the 27th September 1922, 
of the Court of the Resident at Hyderabad, 
reversing a decree, dated the 22nd Nov- 
ember 1921, of the Assistant Resident 
there, and restoring, albeit on other 
grounds, a decree ifiade by the Civil Judge 
of Secunderabad, dated the 8th July 1919. 

The suit was commenced by the Appel- 
lant in the Court of that Judge in Sep- 
tember 1911. Its purpose was to recover 
money lent by him so long ago as 1891 to 
the grandfather of the first Respondent 
with re-payment guaranteed, so it was 
aUeged, by the late Sir Asnam Jah, Prime 
Minister of Hyderabad, whose estate is 
lei^esented in the suit by ' his son, the 
second E^^pondent. The borrower, the 
aUeged surety, anc^ their respective repre- 
or are, all resident in 
thp capital of the Nizam’s 


Khan. 

dominions. The Appellant, however-, has 
a place of business at Secunderabad.^ a 
neighbouring British cantonment, and 
asserting that the loans were both made 
and re-payable there, he claimed that his 
suit in respect of them was cognizable by 
the local British Court. 

But this was not the Appellant's only 
reason for invoking that jurisdiction — 
be could successfully do so. In the 
Couris of the Nizam his demands had 
lung since been burred by lapse of time. 
In the British Comt, however, he claim- 
ed to be entitled to csca]^)e from the opera- 
tion of the Indian Limitation Act — an Act 
otherwise entirely applicable to the case — 
on the ground that the losideuce of 
the Defendants in Hyderabad was a 
“foreign ’’ residence which took his claim 
against them outside the statute although 
their residence was in fact only six miles 
away. 

In the Courts below many matters of 
fact were canvassed. Most of these, con- 
cluded by concurrent findings, were 
before their I-ordships treated as settled, 
and the arguments were addressed to one 
question only, viz., w’as the Court of tlio 
Civil Judge of Secunderabad entitled to 
entertain the suit at all. * 

That learned Judge had held that he 
had jurisdiction in the matter, but be dis- 
missed the suit, holding on the view taken 
by him of the facts, that the Appellant 
bad been re-paid all that was due to him. 

The Appellant appealed to the Assist- 
ant Resident at Hyderabad. His appeal 
was resisted only by the second Respon- 
dent, and he, it is stated, did not there 
raise again his objection to the jurisdic- 
tion of the Couft taken before the trial 
Judge, and certain at least it is that the 
learned Assistant Resident made no re- 
ference to the point in his judgipent, by 
which the deim of the Appellant was in. 
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effect allowed in full. The second Bee* 
pendent- tlien appealed to the Besident, 
ahd he, tidcittf; up the consideration of the 
qnestioh afre^, held that the Civil Judge 
of -SecuUderabad had no jurisdiction in the 
matter. On that ground he allowed the 
appeal and dismissed the Plaintiff's suit, 
expiressing, however, at the same time his 
concurrence with the findings of fact of 
the Assistant Besident where these were 
at variance with the findings of the trial 
Judge. The Plaintiff again appeals. 

At the outset their Jjordships would 
express their entire concurrence with the 
learned Besident in his obser^'ations upon 
the importance of this question of juris* 
diction in such a case as the present. The 
Be^p-mdents are both of them subjects of 
the Nizam, from whose cession, as the 
learned Besident points out, the jurisdic- 
tion of the Secundeni.bad (.'onrt practically 
proceeds. In these circumstances, and 
especially where, as here, the liability or 
non-liability of such Defendants nmy ac- 
tually depend upon it, the question of 
jurisdiction becomes of first importance, 
different in character from such a ques-- 
tion when it arises merely as betweeji one 
Court and another in British India. And, 
while their Lordships would not here 
have upheld, even if it had been pressed, 
the contention raised in his prmted case 
by the Appellant that this question of 
jurisdiction, decided by the trial Judge in 
his favour, and not re-opened before the 
Assistant Besident, must now be treated 
as concluded against the Bespondents, 
they are gratified to record that that con- 
tention was not persisted in before the 
Board. Indeed, as they have already 
said, the ai^guments before them were con- 
fined to its discussion. 

Its determination toms solely upon the 
question whether, in this case, within the 
ihetmihg of sec. 20 (c) of the Code of Civil 


Procedure, the cause of action, wholly or 
in part, arose within the local limits of the- 
Civil Judge of Secunderabad. The facta 
upon which the answer depends lie in a 
small compass. 

In. 1891 Muhammad Ala-ud-din Khan, 
deceased, grandfather of the first Bespoh* 
dent, was SiHadar of Sir Asnam Jah. 
Bahadur, Prime Minister of the Nizam. 
Having agreed to purchase 100 horses to 
form pai't of the bodyguard of the Prime 
Minister Ala-ud-din bon^wed from the 
plaintiff Bs. 40,000 to pay for them, and 
arranged with the Paigah of the Minister 
for re-payment of the loan with interest by 
monthly instalments by means of deduc- 
tions from his salary in tho manner which 
is thus described in a communication 
addressed on the 29th July 1801, by the 
Secretary of the Minister to llio Pay Office 
of the Paigah : — 

** The said Billadar for piirchnaiiig tho horses hi^i 
borrowed from Kai Pahadiir Bansilal Abirohand the 
sum of Rfl. 40,000 with interest at 1^ per cent., and 
has assigned tlie liability to pay tho priuoipal and 
interest by monthly iiibtalmcnts of Bs. 1,000 upon 
Ibis Secretariat. Wherefore you had better pay to tho 
person wlio may bring tho chitti of the said lowcar 
the sum of Bs. 1,000 every month.” 

The promise made to the Plaintiff, the. 
fulfilment of which was thus directed, was 
contained in a note which had been 
addressed by the same secretary to the 
plaintiff on ‘Jlst July 1891, in which it is 
stated that every month at the time of 
distribution of pay of the force, after 
taking receipt of Khan Sahib, a sum of 
Bs. 1,000 will be paid from the Ilaqa to 
the Plaintiff’s Ilaqadar, who may bring 
chitti signed by the Plaintiff without any 
objection or prevention from the Sarkari 
Treasury until the principal aud interest 
are fully liquidated. 

In these terms was the promise* of the 
Treasury made, aud their Lordships are 
willing to accept without deciding that, as 
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alleged by the Plaintif, they constituted 
a contract of suretyship, Ala-ud-din being 
the principal debtor. 

His own obligation as such is expressed 
in a bond of the 25th July 1891, in which 
he promises the Plaintiff : — 

“ That in re-payment of the raid sum [of Fe. 40,000] 
if&d until the prinoipal and interest ia re-paid one 
inatsiment of a sum of Bs. 1,000 will be reaching 
you every month from out of the distribution of the 
pay of the force. Accordingly I have also caused a 
guarantee to be made for the said sum of money by 
means of a Bubkar, dated the 21st July Ih«I, from the 
office of the Secretary of Revenue. The instalment 
of Bs. 1,000 which has been agreed will reach you 
directly from the Treasury irrespective of the fact 
whether there is any saving from out of the salary of 
the horses or not .... Thoro will be no feilure 
m the instalments reaching you. If for any reason 
perohantse one instalment is defaulted the said sowcar 
will have the power to sell immediately the horses 
by auction and recover and pay himself the total 
amount.'* 

A further advance of B». 5.000 was 
made by the Plaintiff on 9th August 1891, 
and a final advance of Bs. 7,6’28 on the 
6th June 1894. These for present pur- 
poses may be treated as having been made 
on the same terms. 

As to their meaning and effect their 
Lordships are not in doubt. The Treasury 
or surety re-payment is to be made to the 
Plaintiff or his representative at the office 
of the Treasury at Allahabad, and the in- 
stalments, which in the principal debtor s 
bond are described as “ reaching ’ the 
plaintiff, are the very instalments of which 
payment is so to be made. There is no 
promise either by the principal debtor or 
the surety to make any payment at 
Secunderabad,^ and so far as the principal 
debtor is concerned the bond above 
idistracted is the only promise on his part 
which is forthcoming. It is quite true 
that on failure of any instalment there U 
doubtless an implied promise by him to 
re-pay the Joan. ' But there is no implied 
promise - to. re-pay it at Secunderabad. 


Khan. 

Even by British law the duty of a debtor 
to find and pay his creditor . is only im- 
posed upon him when the creditor is 
within the realm. And the Plaintiff .has 
not contended that if there be may -auch 
duty at all imposed by Indian law upon a 
debtor it extends in this respect further 
than in England. Accordingly so far as 
the principal debtor is concerned there is 
no obligation upon him, cither express or 
implied, to make any payment to the 
Plaintiff at Secunderabad. 

Nor so far is there any such obligatiou 
assumed by the surefy. 

Bnt it is contended, and the trial Judge 
took the view, that such an obligation is 
to be found in two documents written in 
the year 1904, one on the OOth March, 
addressed by the Treasury Secretary to 
the Appellant, and the other, on the Idth 
April, addressed by one department of the 
Prime Minister’s establishment to an- 
other, a copy being forwarded to the Ap- 
pellant. 

Their Lordships do not consider it 
nocesfKtry to discuss these documents in 
detail. They are satisfied that they were 
never intended to alter the contractual 
obligations of the surety. At most they 
indicated a substituted arrangement to be 
continued only so long as was convenient ; 
there was neither intention to alter nor 
any considemtion present for the altera- 
tion of the obligations as they then 
existed. 

It follows that in their Lordships’ judg- 
ment no part of the obligations either of 
the principal debtor or of the surety was 
to be discharged at Secunderabad. And 
DO obligation was assumed there. No 
part of the Plaintiff’s cause of action ac- 
cordingly arose within the local limits of 
the Court of the trial Judge. He bad no 
jurisdiction to entertain the suit, and in 
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th^ir Lordships’ judgment the decree of 
the leamed B^dent was quite right. 

Lordships accordingly will humbly 
f^vise Hia Majesty that this appeal there- 
fme'be dismissed with costs. 

Solicitors : Messrs.- T. L. WUs<m dt Co. 
for the Appellant. 

Solicitors : Messrs. Lattey d Hart for 
the Bespondents. 

G. D. M. 


PRIVT COUNCIL. 


[Appbal PBOM LxHOBB.] 


Yiscount Halpame.\ 
liOBU Dpbrdik. 

Sir Jobm Edqb. 
192.*, 

Heard, 

S.'i, February. 
Judgment, 

23, February. 


Bi.au and ors , 
Appellants, 

V. 

Tub Kino-Emperor, 
Beapondont. 


Criminal Proeedani Code (Act V of 1S08 ),m->$, 
3S6, S37— Charge of viitrder — Conviction for re- 
moval of dead body, if legal -Anmori o/mdoH 
taken in writing and not orally, not e/town to canee 
miecarriage of jvrticr, if ground for consideration 
by l*rivy Council. 

Under see, 237 read teith sec, 230 of the 
Criminal Procedure Code, a man may be 
convicted of an offence although there 
has been no charge in respect of it, if the 
evidence is such as to establish a charge 
that might have been made. 

Where several persons were charged 
under sec. 302 of the Penal Code with 
murdering the deceased, and the evidence 
vaent to show that several persons had set 
upon the deceased in a field, and after he 
had been killed, his corpse was wrapped 
up in a cloth, placed on a Itorse and in that 
way removed, and as regards some of 
the accused, the Judge was of opinion 
that the evidence did not sufficiently or 
definitely prove that they were present at 
ahd had token pari in the murder, but on 


the other hand, he convicted each of 
them of having removed the body and con- 
victed them of that offence : 

Held — That they were .properly con- 
victed under sec. 287 of the Criminal Pro- 
cedure Code of that offence though they 
were not formally charged with it, . 

Unless an alleged aberration from the 
precise directions of the Code of Criminal 
Procedure is shown to have led to a mis- 
carriage of justice, the point is not one for 
consideration by the Judicial Committee. 

Dillet V. Queen (1) re-affirmed. 

This was an appeal (No. 151 of 1924) 
from a judgment of the High Court ut 
Jjahore, dated the 8th i\pril 1921, uphold- 
ing the judgment of the Sessions Judge of 
Montgomery, dated the 2*2nd Sei)leraber 
1923. 

The Appellants Bakbu and Walio were 
convicted of murder under sec. 8(»2 of the 
Indian FennI finle and were sr'utcncod lo 
death. Bcgii, Bajah and Ifamid, the 
other three Appellants, wci'e convicted of 
causing evidence of llie coinniission of the 
murder to disai->pear witJi the intention of 
screening tlie offenders from legal punish- 
ment and they weie wiiicnced under .sec. 
201 of the rndiiin i’eiial Code to seven 
years’ rigorous imprisonment. 

'The facts arc set out at length In the 
judgment of the Judicial Committee. 
The convicts appealed on 4th January 
3924 to the High Court contending that 
the evidence recorded was unreliablo and 
did not establish their guilt, and also that 
the trial was not according to law inas- 
much — (1) As the opinion of the assessors 
had not been taken in compliance with the 
imperative provisions of sec. 809 of the 
Code of Criminal Procedure. 

(2) As Begu, Bajah, and Hamid had 
not been charged with an offence punisb- 

(O'L. B. 18 A. C. 469 (1887). 
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able under see. 201 of the Indian Penal 
Code, their convictions under that section 
could not be upheld. 

(3) As Begu, Rajah and Uainid could 
not be tried legally for an offence under 
sec. 201 of the Indian Penal Code jointly 
with Walia and Bakhu who were tried and 
convicted under sec, 302. 

The learned Judges of the High Court 
(Broadway and Campbell, JJ.) dismissed 
the appeal and held that having regard to 
the provisions of sec. 237 of the Criminal 
Procedure Code, the conviction under sec. 
201 of the Indian Penal Code was not 
either irregular or illegal even though the 
accused had not been charged under that 
section. 

The Appellants obtained special leave 
to a[!i:eal to His Majesty in Council. Bub- 
sc(]ueut to the grant of such leave a statc- 
iiient v\as received by the Registrar of the 
Privy Council in which the Sessions 
Judge denied that the provisions of sec. 
300 of the Co<le of Criminal Procedure 
li.id tKit teen duly observed. 

Mr, ir. M’aUavh for the ApiajHants. 

Mrsurs. A. M. Dunne, K. 0. and Ken- 
worthy Brown for the Respondent. 

Their Lordships' Ji’dgment was deli- 
vered by 5 

Viscount Haldane. — TJiis is an appeal 
against a judgment of the High Court of 
Judicatiu'c at Lahore in a case which came 
before it on appeal from the Sessions 
Judge of Montgomery. By their judg- 
ment the High Court affirmed the sen- 
tence of death which had been pronounced 
by the Sessions Judge on two of the Appel- 
lants and the sentence of seven years’ 
rigorous imprisonment pronounced on the 
three other Appellants. 

Shortly stated the case made out by the 
prosecution was this. ^ On the night of 
Ifftb Jiuny^fi^S, one Bakhsha, the mur- 


dered man, was riding home accompanied 
by a man called Turez, who was the chief 
witness for the prosecution. The latter 
parted from him about 9 p.m. to go to a 
well in one of his fields, and Bakhsha 
continued on his way. Very shortly after 
they had parted Turez heard a cry from 
the diiection in which Bakhsha bad gone ; 
he ran forward and saw Bakhsha being 
assaulted by the five accused, and another 
man, who has since absconded. It was 
said in the evidence that friction had 
existed between the families of Bakhsha 
and the accused. Turez game sufficiently 
close to them to see what was happening. 
Two of the accused, seeing him, threaten- 
ed liim and went towards him ; but he ran 
away to the neighbouring village of Tibbi 
Hamid Sahu, wliere he raised an alarm 
and stated wliat he had seen. A pjrly 
from the village at once w’ent to the plaje 
where the assault had taken place, but 
they found no trace of Bakhsha, only signs 
of a struggle and blood on the ground. 
I’hcrc was a certain amount of confiict of 
evidence. Turez said all the accjised fell 
upou Bakhsha and inflicted on him many 
wounds with weapons which included a 
hatchet and other sharp weapons. It w'as 
afterwards found that when they had 
killed him they wrapped up his corpse in 
a cloth and placed it on a horse and went 
away with it. That is important in view 
of what took place at the trial. The horse 
was identified and trackers were able to 
trace the footprints of the accused, and 
the Court was satisfied that each of the 
Appellants was identified. 

The Appellants were committed for trial 
at the Sessions Court on a charge of mur- 
der under sec. 802 of the Indian Penal 
Code. The case was tried by the learned 
Judge at the Sessions Court with the aid 
of three assessors, and at the end of the 
case the assessors gave their opinions, 
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which were recorded ; that they were un- 
animously of opinion that Bakhu and 
Walia, the accused, had attacked Bakhsha 
with intent to kill him; that they mur- 
dered hinh.'; that two of the others who 
were present took part in the assault, as 
stated by Turez, the eye-witness; that 
there might bo some doubt as to whether 
Hamid, one of the accused, was also pre- 
sent and took part in the assault or not ; 
and, finally, that the prosecution case and 
evidence appeared generally reliable 
tbroughont. That is what the learned 
Judge regarded as being the opinion of 
the assessors. The learned Judge, having 
the evidence and the views of the assessors 
before him and having considered them, 
on the 2*2nd December delivered his judg- 
ment. With regard to Bakhu and Walia 
lie decided that they intended to kill 
Bakhsha and were guilty of murder and 
he sentenced them to death. With re- 
gard to the other three, he was of opinion 
that the evidence did not sufficiently or 
definitely prove that they were present at 
and had taken part in the murder, but, on 
the other hand, he convicted each of them 
of having removed the body, and he sen- 
tenced them each to seven years’ rigorous 
imprisonment. 

Erom this judgment the Appellants ap- 
pealed to the High Court, and the appeal 
was heard by hir. Justice Broadway and 
Mr. Justice Campbell, who dismissed the 
appeal. 

, A petition for special leave to appeal 
from this judgment was presented to their 
Lordships. Leave was given, and the 
appeal now comes before the Board for 
determination. 

The substantial question upon the ap- 
peal arises upon sec. 287 of the Criminal 
Procedure Code that follows sec. 286, 
which provides that ; — 

"If a Bini^ Mt or (etiei of ooU ii of mob a aatoM 


that U io donbtfol' which of MreiMl oSouoei the foots 
which mu be proved will oonititute the aoonied mar 
be oharged with having committed all or any of such 
offlsnoea, and anjr number of such charses may be 
tried at onoe t or he may be ohargad in tlie alteinn- 
tive with having committed some one of the raid 
offenoea." 

That is followed by sec. *2.37, which is 
tbe vital one in this case : — 

" If, in the case mentioned in sec. 236, the acunsed 
ia vhurged with one offonoo, 'sud it uppuors in cvi. 
dence that he committed a difTerent offienoe for 
which he might have been ohorged under the provi- 
aions of that section, he may be oouviulod of the 
offonoo which bo is sliuwn to have committed, aU 
thongh he was not chorged with it.” 

The illustration luukos the mcauiug of 
those words quite plain. A man may be 
convicted of an offence, although there 
has been no charge in respect of it, if the 
evidence is such as to estuhlish a charge 
that might have been made. That is 
what happened hero. The three muu 
who were sentenced to rigorous imprison- 
ment were convicted of making away with 
the evidence of the crime by assisting in 
taking away the body. They were nut 
charged with that formally, but they were 
tried on evidence which brings the case 
imder sec. 287. 

Their Lordships entertain no doubt that 
tbe procedure was a proper procedure and 
one warranted by tbe Code of Criminal 
Procedure. 

The only other ixiint remaining is this. 
The Code prescribes that the assessors 
shall give their opinions orally to tbe 
Judge. It is said that here they gave 
them in writing and the Judge dealt with 
them on that footing. The learned Judge 
says that is not so, and it is only faintly 
that this point is persisted in now. No 
such point was taken at the trial and no 
such point was raised until the end of the 
proceedings in the High Court, when the 
vakil for tbe prisoners raised it. Not only 
is it not shown that that aberration from 
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the precise directions of the Code took 
place but, if it did take place, it has not 
been shown that it led to any miscarriage 
of justice at all. 

This tribunal is not a Court of Criminal 
Ai>£)eal. Wlien there has been evidence 
before the Court below and the Court 
below has come to a conclusion upon that 
evidence, their liordships will not disturb 
tliat conclusion; they will only interfere 
in such circumf.tances as are referred to 
in the well-known case of Dfllet v. The 
Queen (1>, where there has been a gross 
miscarriage of justice or a gross avbuse of 
the foiTUS of legal process. Here there 
has been no abuse of that kind, and there 
is a large amount of evidence on which the 
Court could come to the conclusion at 
which they anived. It is therefore out- 
side the constitutional powers of their 
Ijordships’ Iloard, conforming to the prin- 
ciples which it has laid down, to interfere 
with the decision of the Court below. 

In these circumstances their Lordships 
are unable to advise Ilis Majesty to take 
any other course than to dismiss the ap- 
peal. 

Solicitors : Messrs. Ranken, Ford d 
Chester for the Appellants. 

Solicitor : Solicitor, India Office, for the 
Respondent. ; 

a. D. M. 

(1) li. R. 12 A. C. 459 (18«7;. 




[CIVIL APPILLATB JORlSOIOnON.] 
Appeal prom Appellate Oeobeb 
No. 1117 or 1922. 


Qj BAVAP, J. 
CbAICI AVARTI, J. 
1921, 

Heard, 27 and 
28, November. 
J ndgmout, 

22, December. 


Nuitta Qopal Mitba, 
Defendant No. I, 
Apitellant, 

V. 

Jabit Uak^ubi Dasi 
and anr.. Plaintiffs, 
Respondents. 


Civil l^focedurt Code (Aet V of 1908), Or. 47, 
rr. 1, J), 7 -‘Review improperly granted— Juritdio- 
timi of Appellate Court. 


Under Or. 47, r. 7 lead with rr. I and 4 
it is open to the Appellate Court to exa- 
mine the ground upon which the review 
was admitted and if the ground for the re- 
view does not come within the words of 
Or. 1 then the Appellate Court is com- 
petent to hold that the review was impro- 
perly admitted and should have been re- 
jected. 

Where the review was granted by the 
District Judge against the judgment pass- 
ed by his predecessor for re-consideration of 
the evidence in the case : 


Held — That the review was not permis- 
sible on the ground on which it was ad- 
mitted and the judgment reviewed must 
be restored. 

This was an appeal against the decree 
of J. W. Nelson, Esq., District Judge of 
ZiUah Murshidabad, dated the 19th April 
1922, affirming the decree of Babu Sat- 
chidananda Mukerjee, Munsif, let Court 
at Kandy, dated the 2nd of July 1920. 

The facts of the case will appear hrom 
the judgment. 

Bahu Panchanan Ghose for the Appel- 
lant. 

Bohtt Tarakeswat Pal Chimdhury tot the 
Besfxmdentsi. 
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follow®:*^ 

CHAXBAVABn, J. — ^This second appeal is 
on behalf of the Defendant and -arises out 
of a suit for possession of land, decreed by 
the District Jud^e of Murshidabad on the 
]9th April 1922. 

The facts shortly stated are these : — ^The 
plaintiff sued the Defendants as tres- 
passers with reference to the lands which 
admittedly comprised the holding of a 
tenant Khetra Nath Pal under the Plain- 
tiff and the Defendants are in possession 
of those lands as purchasers of the holding 
which wan not transferable by custom. 
The defence mainly was that the entire 
holding had not been sold and therefore 
the Plaintiff could not treat the holding as 
abandoned. 

The learned Munsif decreed the suit but 
his judgment was reversed on appeal by 
Mr. llosB, the Additional District Judge> 
nnd the suit WAS dismissed on the 25th 
November 1921. 

The Plaintiff filed an application for re- 
view of that judgment and a notice was 
issued by the learned Judge who had dis- 
missed the suit. 

Mr. Nelson, the successor in office of Mr. 
Boss, heard the parties and admitted the 
application for review and re-heard the 
appeal and set aside the decree of his pre- 
decessor and in the result the Plaintiff’s 
suit was again decreed with costs. 

The present second appeal is against 
this judgment. 

The first point raised by the learned 
vakil for the Appellant was, that the learn, 
ed Dis^ct Judge was in error in admitting 
a revieW"of the judgment of his predecessor, 
because the grounds for the review did not 
come wi^bin. the purvidw of Or. 47. r. 1, 
d. («, 

^e. leaned vakil for the Bespondents 
diat tliArb was no appeal to this' 


Courit on the ground that the review was 
not in aooordanoe with the providon 
Or. 47,r. 1 (1). He submitted further 
that the appeal was limited to the grounds 
set out in Or. 47, r. 7, and it was farther 
argued that this review was admitted on 
the ground of "for other sufficient 
reasons ’’ and that a review granted on 
such a ground was not open to correction 
by appeal. 

We do not think that the objection rais- 
ed by the learned vakil for the ^spondents 
is sound. Or. 47, r. 7 expressly provides 
that when an application for* review is 
granted the party dissatisfied with the 
order may appeal against that order or 
may take the same objection in an appeal 
filed against the final decree. 

Under r. 7 read with rr. 1 and 
4, it appears that it is open to the 
Appellate Court to examine the ground 
upon which the review was admitted 
and if the ground for the review 
does not come within the words of Or. 1, 
then the Appellate Court is competent to 
hold that the review was improperly ad- 
mitted but should have been rejected under 
r. 4 (I). This is clear from the case of 
Ghhaju Bam v.- Ncki (1) and this was the 
ground which was pointed out by their 
Lordships for their interference in that 
case when they say " that there could be 
no re-hearing for the purpose of seeing 
whether the different conclusion on the 
merits should be adopted." 

In this view we think the review was 
really granted for re-consideration of the 
evidence in the case and in fact the learned 
District Judge has reversed the findings of 
fact by his predecessor. 

Although the judgment of the District 
Judge which was set aside in review is not 
quite satisfactory still we think that, as 

(1) L. B. 40,1. A. 144; s. 0 . 26 0. W. N. 697 
(1922). 


7i 
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the review was not nermissible on the 
grounds upon which it was admitted, we 
should not allow the last judgment to 
stand. If the previous judgment was not 
open to review it must stand. The result 
is that the judgment and decree of the 
District Judge, dated 19th April 1922, is 
set aside and that of the District Judge, 
dated 26th November 1 921 , is restored . 1 n 
the circumstances we allow only the costs 
of this appeal. The parties must bear 
their costs in the Courts below. 

Gbeavbs, J.— I agree. 

S. 0. M. 


mVlL APPELLATE JOBISOICTION.] 
Appeal tboii Appellate Obdeb 
No. 386 OP 1923. 

NewboulDj J. Goub Routh, 

Fbabsoit, j. Plaintiff, Appellant, 

1985, V. 


Heard, 4, May. Dioavbob Gibi and 
Judgment, ors.. Defendants, 

1 2, May. Respondents. 

CivU Proetdure Cod* (Act V of 1908), Or. SI, 
r, 90— Order eetting atido sale ia exeeitlion of rent 
dome, if a decision of eonfliatir^ titles to land— 
Ber^^ Tenancy Act ( VIII of 1885), sec, 168, 
froriso. 

An order setting aside a sale in execu- 
tion of a rent decree on an application 
under Or. 21, r. 90 is not excepted from 
the operation of sec. 153 of the Bengal 
Tenancy Act, the operation of the Full 
Bench decision in Kali Manual v. Ram-' 
8ABBA8WA (2) having been restricted 
by the proviso added to the section by 
the Amending Acts, I, D, C,, of 1907 and 
I, E. B.dA. C., of 1908. 

Where an appeal against such an order 
was improperly entertained and the same 
was. reversed, and a second appeal was 
filed in the High Court : 

Held — That no second appeal lay. 

am L£.R.8aCal.^7t s. c. 9 0. W. N. 

m<1906), 


But the High Court set aside the deci- 
sion of the lower Appellate Court, in the 
exercise of its powers of revision. 

This was an appeal preferred on the 
12th November 1923 against ui order of 
the Additional District Judge of ZUliJi 
Midnapur (Mr. A. L. Mukerjee), dated the 
9th July 1923, reversing an order of the 
Munsif of Dan tan (Babu Ijalit Mohan 
Basu), dated the 2lBt April 1923. 

The facts of the case will appear from 
the judgment. 

Mr. Amarendra Nath Bose (Advocate), 
Babu Hira Lai Chakravarty (for Bahu 
Jati Nath Chose) for the Appellant. 

Bahu Monmotha Nath Ganguly for the 
Respondents. 

The JrnQMENT op the Coubt was as 
follows : — 

This was an application by a judgment- 
debtor under Or. 21, r. 90, Code of Civil 
lYocedure, to set aside a sale in execution 
of a rent decree on the ground of irregu- 
larity. It was resisted by the decree- 
holder and by the auv l'; n-purchaser. 

The purchase price was Bs. 50, though 
the value is found to be about Rs. 1,000. 
The learned Alunsif set aside the sale on 
the ground that the processes were not 
properly served and the lands had been 
sold at an extremely inadequate price. 
On appeal to the District Judge it was 
held upon the facts that the application 
was barred by limitation; and upon the 
merits also the Judge found that there 
was no fraud or irregularity as regards 
the proclamation or in publishing and 
conducting the sale. Ck>nsequently the 
appeal was allowed and the application 
dismidbed. 

Before us on second appeal it is con- 
tended that the decision of the learned 
District Judge cannot stuid because no 
peal lay from the judgmept ctf the Mqasif. 
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It has been shown to our satisfaction 
that the learned Munsif was specially 
empowered by the Local Government 
under sec. 153 (h) of the Bengal Tenancy 
Act and it has not been disputed in argu> 
ment that an order made in execution 
proceedings would come within the sec- 
tion as an order passed in a suit : Shyma 
Charan Mitter y, Debendra Nath Mukher- 
jee (1). In the case of Kali Mandal v. 
Ramsarhastoa (2), it was decided by a 
Full Bench of this 0001 ^ that an order 
setting aside or declining to set aside a 
sale in execution of a decree for rent, the 
decree-holder being the purchaser, was 
appealable as falling within tlie proviso to 
sec. 153 of the Bengal Tenancy Act, 
though the decree itself was not appeal- 
able by reason of the prohibition in the 
section. The ratio decidendi in that case 
was that such an order in execution was 
the decision of a " question relating to 
title to land or to some interest therein ” 
and therefore appealable in terms of the 
exception to sec. 153. Following upon 
that decision, however, came the amend- 
ment of that section of the Act by Acts 
I of 1907 and I of 1908, in Bengal and 
East Bengal respectively, which added to 
the section an explanation which is as 
follows: — “ A question as to the regu- 
larity of the proceedings in publishing or 
conducting a sale in execution of a decree 
for arrears of rent is not a question relat- 
ing to title to land or to some interest in 
land as between puties having oondictiDg 
claims thereto.” It would seem that the 
explanation as it now stands goes to res- 
trict the effect of the decision of the Full 
Bench above-mentioned [see Sheo Parsan 
y. Biahen Pargash (3)] , though it does 

U) L Ih B. 27 Od. 484 ri900). 

<2) L L. B. 82 Od. 967i ■. o. 9 0. W. N. 

721 asos). 

C8) 15 0. W. N. 760 (1011). 


not completely supersede it [Beni Madhah 
V. Bisaeetoar (4) and Arjun Das v. Gunen- 
dra (5)]. The question therefore is what 
its effect must be taken to be in relation 
to the circumstances of the present case. 
Apart from the explanation, the Full 
Bench ruling would apply, for it can make 
no difference to the principle of the deci* 
3 ion that the auction-purchaser in the 
present case was a third person and not the 
decree-holder himself. Following the ex- 
planation, if the question in the present 
case is one merely as to the regularity of 
the proceeding in publishing or conduct- 
ing the sale, then that is not a question 
relating to land or to some interest in 
land : no appeal therefore would lie. The 
Munsif finds that there is ‘‘no explana- 
tion of the inadequacy of the price fetched 
at the sale. The only plausible inference 
is that as proclamation was not made no 
bidder was present at the time of auction 
sale.” No question of fraud was raised, 
and no issue of fraud was framed. It ap- 
pears to us that the fact that the irregu- 
larity was directly responsible for the 
substantial injury occasioned to the judg- 
ment-debtor and was the cause of the 
gross inadequacy of price, does not avail 
to take the case out of the explanation; 
it is still a ‘‘ question as to the regularity 
of the proceeding in publishing or con- 
ducting a sale ” within the explanation to 
sec. 153. We think therefore it is not 
within the exception and that no appeal 
lay to the lower Appellate (jourt. As con- 
tended on behalf of the Respondents, the 
order being one under Or. 21, r. 90 of the 
Code of Civil Procedure, no second appeal 
lies to this Court. But the order of the 
Additional Judge being clearly without 
jurisdiction we think we should inter- 
fere in exercise of our revisional powers 

(4) 17 0. W. N. 84 (1911). 

(6) 18 0. W. N. 1266 (19U). 
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without putting the Appellant to the 
trouble and expense of making a separate 
application. We therefore dismiss this 
appeal as incompetent but under sec. 115, 
Code of Civil Procedure, we set aside the 
order of the Additional District Judge and 
restore the order .of the Munsif of Dantan 
setting aside the sale. The Appellant 
will get his costs in this and the lower 
Appellate Court. We assess the hearing- 
fee at two gold mohurs. 

8. C. M. 


[CIVIL APPELLATE JUBISDIOTIOM.] 
ArriAL FBOU ApriLit&iB Dxobbb 
No. 2209 01 1923. 
SUBBAWAbDT, J. 


Gbabah, J. 
1926, 

Heard, 12 and 
13, January. 
Judgment, 

22, January. 


Tbailaktanatb Gbau, 
Plaintiff, Appellant, 

V. 

CaiMTAMONr Dutt and 
ors., Defendants, 
Respondents. 


Hindu law -Joint family property— ExUtence of 
nudeut of Joint property neoeuary to raite pre- 
tumj^ion of Jointness as to property in the hands 
of any one member— Cirmmstanoes varying strength 
of prmanption— Ancestral property in joint pos- 
session not sufficient to provide fund for acquiring 
property -Separate property subsequently acquired 
by individual member— Suit to recover such pro- 
perty— Presumption of Jointness, how far arises as 
to such separate property— ^us of proof. 

It it necessary to Establish the exist- 
ence of a nucleus of joint family j^roperlii 
before property in the possession of 
any one member can be presumed to bo 
joint family property. 

In order to hold that properly pur- 
chased in the name of one of two brothers 
was the joint property of both, it is not 
enough to find that at the time of the pur- 
chate they were living together. It has 
to be found further that they were joint 
in mess and estate and that there was 
sttffifiient estate out rff which it may be 
presumed that the property was acquired. 
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The onus of p/roof in a case where th$ 
property is said to be the joint property of 
a joint family must depend upon the cir- 
cumstances of each particular cose. 
Where the family was joint in mess and 
estate at the time of the acquisition and 
there was a nucleus of joint fund, however 
small it may be, the onus is undoubtedly 
upon a member of the family to prove 
that the property though purchased in 
his name was not a joint property. But 
when the only fact found was that the two 
brothers lived together, this circumstance 
alone did not throw any burden of proof 
on the Plaintiff, who claimed the property 
as the self-acquisitioti of one of the 
brothers, more than is to be borne 
by him as the Plaintiff in the case to prove 
that the properly was purchased by the 
brother through whom he claimed. 

Tliis was an appeal preferred on the 
25th of August 1923, against the decree of 
A. L. Mukeiice, Esq., Additional District 
Judge of Zillah Midnapur, dated the 
16th of May 1923, reversing the decree of 
Babu Isitye Charan Ghosh, Subordinate 
Judge, 2ad Court, Midnapur, dated the 
13th December 1922. 

The facts of the case will appear from 
the judgment. 

Mr. a. G. Maity and Babu Apurba 
Clsaran Mukherjee for the Appellant. 

Mr. Sarat Ch. Bose and Babu Pramatha 
Nath Bandopadhya for the Respondents. 

The Judgment op the Coubt was as 
follows : — 

SuHBAWABDY, J. — The Plaintiff’s case 
is that his father purcha^ the property 
in suit out of his otm faDds..and was in 
possession thereof since the date of pur- 
chase in Sraban 1297 and re-purchase in 
Falgoon 1309. The suit is for recovery 
of possession of the lands in suit' on tiie 
strength of Plaintiff’s. tUhi purchaser 
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aud also on his title by adverse possession 
tor more than 12 years. The principal 
Defendant (Defendant No. 1) contended 
in .his defence that the properties were the 
joiht properties of the Plaintiff’s father 
Uday Char and his brother Dinabandliu 
Char, that the two brothers were joint in 
mess and property and that the disputed 
properties were acquired with their joint 
fund in the Plaintiff’s father’s name. 
The contesting; Defendant has iiow pur- 
chased the property under a mortgage 
decree against Dinabant^hu Char and he 
contends that the Plaintiff is not entitled 
to the entire 10 annas of the pTOperty of 
the suit. There is no dispute with re- 
gard to the 8 annas share of the I’laintiff 
in the proiiei-ty. 

The learned 8uburdinalc .Itidgc in the 
trial Court found for the Plaintiff and 
decreed the suit. On appeal the learned 
Additional District Judge of iMidnapur 
by his judgment, dated the 10th May 1923, 
reversed the decree of the first Court and 
dismissed the Plaintiff’s suit. 

The plaintiff has appealed and on his 
behalf various objections have been taken 
to the decision of the lower Appellate 
Court which will be noticed in the course 
of the judgment. The Plaintiff’s case was 
that his father Cday Char and his brother 
Dinabandhu Char had separated sometime 
in 1290 before the acquisition of the pre- 
sent property. The Subordinate Judge 
accepted this version ; but the learned 
'Additional District Judge has not been 
able to believe it and has found, as stated 
by the Defendant, that the separation took 
place sometime in 1310. The first point 
w^h the learned Judge placed before 
himself for decision is whether the Plain- 
tiff has got his exclusive right to the 16 
annas of the plaint lands. In considering 
tins point he observed thus : “ As regards 
the first point the question of separation 


of the brothers Dinabandhu and Uday 
Char is the most important point.” And 
on bis finding that the Plaintiff failed to 
prove that the separation took place in 
1200 as alleged by him he dismissed the 
suit. In my opinion the determination of 
the question when the separation took 
place is not decisive of the point in issue. 
It has to be found that at the time of the 
acquisition the ‘ brothers were not only 
joint in mess but joint in estate and also 
that there were some joint funds out of 
which the acquisition might have been 
made. It is admitted that the property 
was purchased in the name of the Plain- 
tiff’s father Uday Char. It has been 
proved by means of documentary evidence 
that L'day Char sold a {wriion of this pro- 
[Hjrty subsequent to his 2 )urchase, that 
thereafter he took mortgage of it from the 
person to whom he had sold it and subse- 
quently re-purchased this propmiy in 
execution of his mortgage decree. He 
took settlement from the Burdwan Baj of 
two Dags of plot 2 of Schedule Ka in res- 
pect of which he in his own name had to 
fight a suit with some persons. These 
dealings of the property raise a presump- 
tion that it was Uday’s self-acquired pro- 
l)erty unless it is dis 2 >laccd by proof that 
it was acquired under such circumstances 
.as to raise the counter presumption that 
it was joint family property. Now it has 
not been found that it was purchased with 
joint funds or that there was any joint 
fund. 

There are numerous cases bearing on 
this question to which it is not necessary 
to refer as the result of the case-law on 
the subject has been stated in the 
standard work on Hindu law by Mayuo 
ill these words : "It may now be consi- 
dered as settled law that it is necessary to 
establish the existence of a nudeos of 
joint family property before the property 
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in the possession of any one member can 
be presumed to be joint family property. 
This is i*eally a logical corollary to the 
rule that there is no presumption that a 
family, because it is joint, possesses joint 
property or any property Mayne’s 
Hindu Law, sec. 290. It has therefore 
to be found that there was a nucleus out 
of which the properties in suit could have 
been acquired. The trial Court made the 
following observation on this point : It 
is not shown that the two brothers had 
any nucleus of joint property to admit of 
further acquisition. The share of each 
brother in the paternal hind was 3 or 4 
biglias ; surely the income from G or 8 
bighas of land could not be sufficient to 
enable them to acquire landed properly 
after meeting the expenses of food and 
clothes of llieir family members. Be- 
sides, it appears from documentary evi- 
doncd that Binabaiidliu (’liar had a sepa- 
rate money-lending transaction and that 
he made separate purchases of some land. 
The evidence on the record further dis- 
closes that Uday Char had a business in 
betel leaves and Dinabandhu Char had a 
business in iron works. The Defendant 
No. 1 failed to prove that the ])urchaso 
money for the jotes of Nidhiram Jana and 
Nabin Hannah came from the joint fund 
of both the brothers. ”8 The learned 
Judge in appeal has not considered this 
question at all. He has not found that 
there was any nucleus of joint fund or 
any such estate out of the income of 
which it might be said that the property 
was acquired. 

In Hindu law there is no doubt a pre- 
sumption in favour of joininess of subse- 
quently -acquired properties where the 
family is a joint one. But according to 
the circumstances of each particular case 
the strength of ibe presumption varies a 
gteat deal. 


In Bodh Singh v. Gunesh Chunder (1), 
their Lordships of the Judicial Committee 
have expressed their view on this point that 
even wliere it appears that the family have 
some ancestral property in joint posses- 
sion, but that some of the members of the 
family acquired separate property fix)m 
their own funds and dealt with it as their 
own without reference to other members 
of tlie family, such a state of things may 
be fairly held to weaken, if not altogether 
rebut, the ordinary presumption of Hindu 
law as to property in the name of one 
member of a joint family, and to throw 
upon those who claim as joint property 
that of which they have allowed their co- 
parcener, trading and incurring liabilities 
on his separate account to appear to 
be sole ow ner, the Tibligation of establish- 
ing their title by clear and cogent evidence. 
Tlie jointness of property may arise either 
from tlie fact that in its present 
condition it was ancestral property or 
lliat it was acquired by means or 
witli the assistance of ancestral pro- 
perty or by means of joint labour or 
joint funds or both or that it was acquired 
by a single member without aid from 
other funds or from other members and 
then thrown into the common stock 
(Mayne’s Hindu Law, sec. 291). The 
Defendant s case is that at the time when 
the property was purchased the brothers 
were joint and that it was purchased out 
of the joint funds. The learned Judge 
lias not found that there was any joint 
fund at the time of the purchase of the 
property. His decision is based only on 
the finding that the brothers were living 
together at the time of the purchase. It 
is not enough to find that the brothers 
were living together at the time of the 
purchase ; but it has to bo found that they 

(i) 12 B. L. E. dJ7 CP. 0.)i 19 W. B. 866 

(ism. 
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were joint in mess and estate and that 
there was sufficient estate out of which it 
may be presumed that the property was 
acquired. 

On the question of onus also I do not 
think that the learned Judge has taken a 
correct view in the circumstances of this 
case. He observes, after referring to the 
Defendant's evidence, “ \\'liate.vcr that 
may be, the Defendant is not required to 
prove his title. Tlie I’laintilf must stand 
or fail on his own case.’’ On the facts 
as disclosed in the present case, this 
statement of the law can hardly be sup- 
ported. The property was purchased so 
long ago as 1297 in the name of the Plain- 
tiff’s father. The subsequent dealings 
with the property allowed that be was the 
sole owner. It is therefore necessary for 
the Defendant to establish that the pro- 
perty which appears to be self-acquii'cd 
was as a matter of fact acquired out of the 
joint fund of the family. 

The onus of proof in a case whore the 
property is said to be the joiut properly of 
a joint family must depend upon the 
circumstances of each part.cular case. 
Where the family was joint in mess and 
estate at tho time of tho acquisition and 
there Was a nucleus of joint fu£id, however 
small it may be, the onus is undoubtedly 
upon a member of the family to prove that 
the property, though purchased in his 
name, was not a joint property. But 
where the only fact found is that the two 
brothers lived together, this circumstance 
alone does not throw any burden of proof 
on the Plaintiff more than is to be borne 
by him as the Plaintiff in the case to prove 
that the property was purchased by his 
father. 

The learned Judge in appeal has exa- 
mined -the evidence adduced on behalf of 
the Plaintiff and though it appears that 
iMi-was Dol satisfied with the evidence on 


the side of the Defendant he is of opinion 
that the Plaintiff having failed to estab- 
lish his case, his suit must fail. The evi- 
dence to which he directed bis attention 
was mostly documentary evidence ; and it 
has been divided by him into three 
groups. Tho first group consists of docn- 
iiieiits executed in favour of Dinabandhu 
in res()cct of lands, one of the boundaries 
of which has been slated in all ihe docu- 
ments as Uday Char's land. These docu- 
ments, the learned Judge says, do not 
help the Plaintiff’s case of separation. 
But there is no doubt that they are evi- 
dence against the Defendant ; and, if good 
evidence, they certainly help the Plain- 
tiff’s case. There are mortgage bonds 
executed in favour of the Defendant in re- 
8£)ect of some lands, one of the boundaries 
of which is said to be Uday Char’s land. 
Ext. 27 is the plaint of a suit on that 
bond by Dinabandhu Char in which the 
land is described as in the bond bounded 
on one side by Uday Cliar’s land. Tlien 
there are kobalas in which the same state- 
ment appears. The learned Judge has 
attempted to get rid of these documents 
by observing that they do not contain 
Dinabandhu’s statements and the plaint 
must be taken to have fuliowed the mort- 
gage bond. He is certainly entitled to 
attach whatever value he thinks proper 
to these documents. But it cannot be 
said that they are of no use to the Plain- 
tiff. The same remark will apply to 
some of the documents contained in the 
second group also, which show some ad- 
mission by conduct of Defendant No. 1 
and his father. The Appellant’s conten- 
tion is that if the property was joint pro- 
perty, Dinabandhu would not have allowed 
the name of Uday Char alone to appear as 
the holder of the property. The third 
group of documents consits of the vari- 
ous deeds by which the Plaintiff's father 
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dealt with this property. He has pro- 
duced all the kohalas, chailans showiuj; 
payment of money by his father, rent re- 
ceipts, plaints in respect of the land in 
suit,, mortgages made by the Plaintiff s 
father, khatians, maps, etc., etc. The 
effect of all these docnments has been 
minimised by the observation that the 
j)ropertv was purchased in the name of 
the riaintitf’s father. It appears on a 
pcriuial of the leanied Judge’s judgment 
tliat he has been to a very great extent in- 
fluenced by the fact that the Plaintiff s 
father though the younger brother was 
literate whereas Dinabandhu was illiterate 
and therefore it may bo presumed that 
the Plaintiff’s father was the karta of the 
family. But it appears that Dinabandhu 
though illiterate was a man of business 
as he had a separate business of his own 
in iron works out of the income of which 
he purchased separate properties. If all 
the properlies jiurchascd by the brothers 
were purchased out of the joint fund or 
joint family properties, it is curious that 
some of the properties were purchased In 
the name of one brother and some othem 
in the name of the other. My view of the 
learned Judge’s judgment is that the 
learned Judge has taken a one-sided view 
of the case and has not considered all the 
material points which* should be deter- 
mined before the property in suit can bo 
declared to be joint. 

There has been one other omission in 
the judgment of the learned Judge which 
must necessitate a remand. His judg- 
ment began with the words “ this appeal 
arises out of a suit for recovery of posses- 
sion of the plaint lands upon establish- 
ment of Plaintiff’s auction-purchase right 
and right by adverse possession for more 
than 12 years.” The learned Judge after 
dii|i08iiig' of the question. of title against 
ttW' dinnisBed the Plaintiff’s soft 


by observing that the properties being 
joint Plaintiff has only 8 annas share in 
them. He did not refer to the issue with 
regard to adverse possession on which the 
finding of the trial Court is definite. The 
Subordinate Judge has thus observed m 
his judgment : “ I can safely hold on the 
evidence on the record that Plaiutiff’s 
title by adverse possession was complete 
before his dispossession in 1916.” As the 
learned Judge’s judgment was one of re- 
versal it was incumbent on him to consi- 
der all the grounds on which the judgment 
of the first Court was based. 

The result of the view that I have ex- 
pressed is that this appeal has to 
bo re-heard in the light of the ob- 
servation I have made above and 
the points that* liave been left un- 
determined must be determined by the 
lower Appellate Court. 1 may recapi- 
tulate them. If the Court finds that the 
brothers Uday and Dinabandhu were joint 
in mess and estate at the time of the pur- 
chase of the properly and that there was 
a nucleus of fund out of which it may be 
presumed tliat the property was pur- 
chased, the decision will be against the 
J’laintiff, if the Court finds that the Plain- 
tiff has failed to prove that it was pur- 
chased by his father from his own fund. 
As the Defendant’s case is confined to 
one of the various modes by which joint 
property can be acquired, namely, that 
the property was purchased with the joint 
funds of the brothers in the Plaintiff’s 
father’s name, he must prove that it was 
so or that there was a sufficient nucleus. 
The lower Court has also to find whether 
the plaintiff has succeeded in proving hie 
title by adveirse possession. 

The result is that this appeal is allowed) 
the decree of the lower Appellslte Court s^£ 
aside and the coed remailded to ithat CwH' 
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U« A ra-hearing of the appeal. Costs will 
abide the xesnlt. 

Affidavits have been filed before ns by 
the vakils who represented the Plaintiff in 
the lower Appellate Oonrt and it is stated 
therein that they did not get full oppor> 
tunity of placing all the materials before 
that Court. A counter-affidavit has been 
filed on behalf of the Defendants. We re- 
gret very much that there was an occasion 
for making such allegation and swearing 
of affidavits with reference to the conduct 
of the case in the Court below. But as 
we are sending the case back to the lower 
Appellate Court for a re-hearing of the 
appeal, we do not think it necessary to 
make any further observation in this 
matter. 

Graham, J. — agree. 

S. 0. M. 

tOIVlL APPELLATE JOBISOICTIOH.] 
Appbal trox Appkllatb Dbobbb 
N o. 1693 OP 1923. 

SOHRAWARDT, J. GbARADA QoBINDA 
Mokbbji, j. Ohaodhdbi and ors., 

1925, Plaintiffs, Appellants, 

Heard, 26 and v. 

80, November. Nauri Bala Dbbi and 
Judgment,* ors.. Defendants, 

4, December. Respondents. 

Bes jodioate, Mieiice of tht doetrine of-Ap- 
jdtodmity of th» doetrino in Jor ront or 
otkir roeumring lUAdUg—Dtoinon of yootUot^wA 
raUtd Ml tht iuut but utotuaiy to be decided, 
tfeot of , « ns jndioato— Eitif for rent of pntni— 
Preeiom rent euit for a d^urent period agoinet 
Defendante eetate ditmitttd but Uabditg for rent 
foredl timet not diteutttd nor dteidtd~-Previout 
dteitUm, if ns jodimta. 

The plaintiff sued jor the rent of a putni 
tenure, eight annas interest in which be- 
longed to one N, the same according to the 
Plaintiff hoeing been purchased by the 
esti^ of N’s mother-in-law which des- 
tended to N. In a previous euit for rent 


of the tame pntni against the executor of 
the estate of N’s mother-indaw the said 
estate had been absolved from HabUity to 
pay. The facts relating to the purchase 
appeared to be that the owner of the 
eight annas interest owed a certain 
amount to N’s mother-in-law on a note of 
hand on which a decree was obtained arid 
in execution of that decree the share of 
the putni was purchased. 

Held — That the decision in the previous 
suit did not operate as res judicata ; 

The essence of the doctrine of res 
judicata is that where a material 
issue has been tried and determined bet- 
ween the same parties in a proper suit 
and in a proper Court as to the status of 
one of them in relation to the other or as 
to the right or title claimed by one of 
them against the other, the same question 
cannot be agitated by them again in 
another suit. 

In the case of suits for rent or other re- 
curring liabilitu the causes of action for 
suits for successive periods are different. 
In the ease of such suits for the doctrine 
to apply it will have to be shown that the 
question of right or liability not merely 
for the period in the previous suit but that 
for all times or once for all was directly 
and substantially in issue and was tried 
and determined. If a direct issue on the 
point was. raised and decided, the decision 
would be res judicata in respect of any 
suit for a subsequent period. 

If the decision faUs short of that requi- 
site and if the general question was gone 
into and decided merely for the purpose of 
deciding the right or liability for the 
period involved in the suit, then the issue 
was raised not directly and substantially 
but coUateraUy or incidentally. 

In a suit for rent no issues need be 
framed, but where issues are framed the 

It 
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non-existince of a direct issue of this 
character has to be seriously taken into 
account in determining tohether' the gues- 
tion of right or liability for ail times was 
really directly and subatantidJly in issue. 

The principle that the decision of 
a guestion in an earlier suit which was not 
raised in the issues but which it was 
necessary to decide therein operates as 
res judicata in respect of the same ques- 
tion when it is raised in a subsequent suit 
had no application to the present case as 
it was not at all clear that the question of 
liability of the estate for the rent of the 
putni for aU times was either raised or 
decided; while, on the other hand, the 
matters on the record pointed to a con- 
trary conclusion, namely, that the eslate 
was absolved from liahility in respect of 
the particular, decree and the question of 
the liability of the estate for all times was 
undetermined. 

This was an a])peal, preferred on the 
18th of June 19'J8, against the decree of 
G. 0. Sen, Esq., District Judge of Zillah 
Pabna and Bogra at Pubna, dated the 19th 
of March ]9'23, modifying the decree of 
Babu Haripada Majumdar, Subordinate 
Judge, 2nd Court at Pabna, dated the 
11th of August 1922. 

' The facts of the case will appear from 
the judgment. i 

Bobus Broja Lai Chakraburty and 
Sushil Kumar Bose tor the Appellants. 

' Mr. Sarat Chandra Roy Choudhuri, 
Babu Sarat Chandra Khan, Mr. Copal 
Chandra Das and Babu Nirode Bandhu 
Roy for the Respondents. 

The Judgment of the Coubt was as 
follows : — 

Muxsbji, J. — ^This appeal arises out of 
a suit for rent in respect of a putni tenure 
lor tiie years 1824 to 1827. The Defend- 
•ptf suy b4 into two groups, 


the Defendants Nos. 1 to 5, 3 and 9 being 
the holders of an 8 annas intm»St, while 
the other 8 annas which was formerly held 
by the Defendant No. 6, Jamini Eumar 
Pakrasi, is now alleged to be held by the 
Defendant No. 7, Nalini Bala Debi. 
The Plaintiffs’ case is that this 8 annas 
share was purchased by the estate of one 
Bidhumukhi Debi which now belongs to 
Nalini Bala Debi. Bidhumukhi is dead, 
and so is her adopted son Birendra, whose 
widow is Nalini Bala. 

The Subordinate Judge deci'eed the 
Plaintiffs’ suit against the Defendants 
Nos. 1 to 6, and 7 to 9. On appeal pre- 
ferred by the Defendant No. 7, Nalini 
Bala, the learned District Judge absolved 
her from liability for piiymeut and set 
aside the decree in so far as it was against 
lier. Tile Plaintiffs have appealed. 

On the merits the learned District 
Judge was of opinion that the 8 annas 
share of Jamiui was purchased for the 
estate of Bidhumukhi and with her money 
and therefore the estate was liable for tbe 
rent. He, howeve.-, : e’.d that a previous 
decision stood as a bar in the Plaintiffs’ 
Avay and operated as res judicata. 

The facts relating to the previous litiga- 
tion are these : that suit was instituted 
for rent of tbe putni for the years 1820 to 
1323 B. S. The holders of an 8 annas 
share of tbe putni were the Defendants 
Nos. 1 to 7 therein. Jamini Kumar Pak-. 
rasi was the Defendant No. 8. The De- 
fendant No. 9 was one Soshi Bhusan 
Chatterji (or Bhattacharjya), executor tj 
the estate of Brojendra Mohan Roy, hus- 
band of Bidhumukhi. Defendant No. 9, 
(ka) was Birendra Mohan Roy, son of Bro- 
jendra Mohan Roy, and No. 10 was. i^e 
said Soshi Bhusan Chatterji (or Bbatta- 
charjya), executor to. the estate of Bidhur 
mulAi. It is not very clear when exactly 
the said Defendant No, 10 was gnpkjfilQd 
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ill the eait. but, in any event, he was 
added after the issues in the suit had been 
framed. There was a debt due to Bidhn- 
mnkbi by Jamini on a note of hand, on 
which a decree was obtained and in exe- 
cution of that decree Jamini’s 8 annas 
share in the putni was purchased. In 
that suit questions arose as to whether the 
Plaintiffs were entitled to recover the 
rents from Soshi Bhusan as executor to 
the estate of Brojendra or from Birendra 
or from Soshi Bhusan as executor to the 
estate of Bidhumukhi. The Subordinate 
Judge in a long, hesitating and rambling 
judgment discussed the facts and even- 
tually arrived at certain conclusions which 
may be gleamed from his judgment and 
which may be summarised as follows : — 
The propeily was an acquiytion to the 
estate of Bidhumukhi ; it was not pur- 
chased by Soshi Bhusan as executor to the 
estate of Broja Mohan and so Soshi 
Bhusan as such executor was not liable; 
nor was Birendra liable, picsumably as 
Bidhumukhi’s estate was then unadminis- 
tered and Soshi Bhusan as executor to 
that estate was in seizin thereof. In the 
judgment recorded by him on the 30th 
April 1918 the learned Subordinate Judge 
expressed an opinion that the purchase 
was made by Soshi Bhusan but not as 
executor to the estate of Bidhumukhi, and 
pot with due regard to the interest of 
Birendra, who was a minor, and out of 
fraudulent and selfish motives and ulti- 
mately held, “ but as the decree was in 
a suit on a note of hand by Jamini in 
favour of Bidhumukhi and the sale wan in 
execution of the decree on a note of hand 
by Jamini in favour of Bidhumukhi and 
Soshi is the executor to her estate, and as 
S<^ as such executor has not put in any 
objection to the claim against him as such 
exOcatcr, the suit is decreed etc parte 
againit him.” On the 1st May 1918 an 


Bam 1^. 

application was made on behalf of Biten- 
dra for amendment of the judgment, and 
upon that the learned Subordinate Judge 
amended his judgment in this way : In- 
stead of the decree being that the suit is 
decreed ex parte against Soshi as such 
executor, meaning executor to Bidhu- 
mukhi’s estate, it would run thus — ” The 
suit is decreed ex parte against Soshj, 
executor, meaning executor to Bidhu- 
mukhi, but he is to be personally liable 
and not the estate for the rent claimed.” 
It would seem that by this amendment 
the learned Subordinate .Judge wanted to 
absolve the estate of Bidhumukhi from 
liability but then he proceeded to con- 
clude his order with these obser\'atious : — 
” I ought to notice here that I have for- 
got to notice and decide a point raised in 
the defence of Defendant Birendra and 
Jtrgued by the pleaders of the parties ; it 
was to the effect that Soshi, even if he 
purchased the putni as executor to the 
estate of Bidhumukhi, could not by the 
purchase render the estate liable for rent 
for the putni and the estate could not be 
liable for rent for the T)eriod claimed. I 
regret that this matter escaped me wheii 
writing judgment, but I am not compe- 
tent to decide it now.” I confess I am 
unable to understand what the learned 
Subordinate Judge meant by these obser- 
vations, if in point of fact he amended the 
judgment in the way that he did. On the 
basis of the judgment a decree was pre- 
pared and in that it was declared that ‘ ‘ the 
estate of Bidhumukhi would not be liable 
for this decree.” From this decree two 
appeals were preferred, one by Jamim 
with which we are not concerned now, 
and the other on behalf of Soshi as execu-. 
tor to the estate of' Bidliumukhi.. 'ThC; 
latter challenged in the appeal the ;pav^* 
of the decree making him personally l^bie 
and absolving Bidhumukhi’s estate from 
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liability. The learned District Judge 
held that a deci'ee against So^i as execu- 
tor was quite right and the subsequent 
addition in the judgment “ but he is to 
be personally liable and not the estate for 
the rent claimed ” was wholly unwarrant, 
ed. He therefore set aside the decree in 
so far as it purported to make Soslii 
]iersonal[y liable and as regards the liabi- 
lity of the estate for the rent claimed he 
declined to interfere with the decree in 
that respect as the estate was not repre- 
sented before him, Soshi Bhusan having 
ceased to bo executor while the appeal was 
pending, and having thereafter ied and 
Birendra also having died and Naliiii 
Bala, his widow, having been substituted 
us his heir in his place, but nothing ap- 
jwaring as to where the estate lay at the 
time. In accordance with this judgment 
a decree was drawn up in which it was 
declared that “ Soshi Bhusan is exonerat- 
ed from the personal decree.” 

The learned District Judge has held 
that the decision of the Subordinate Judge 
absolving Bidhumukhi’s estate from 
liability operates as res judicota and them 
can be no decree against Nalini Bala wlio 
now holds that estate. He seems to have 
been of opinion that the question as to 
whether the estate w&s liable or not was 
specifically raised and decided in that 
case, that the previous suit was dismissed 
as against the estate of Bidhumukhi and 
that the decree of the trial Court 
exonerating Bidhumukhi ’s estate became 
final. 

The essence of the doctrine of fM judi- 
cata is that where a material issue has 
beeli tried and determined between the 
same parties in a proper suit and in a pro- 
per Court aq to the statua of one of them 
in relation to the other or as to the right 

ageinet the 
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ed by them again in another suit [Krishna 
Behari Roy v. Bunvmi LdU Roy (1)]. 
In the case of suits for rent or other re- 
curling liability, the causes of action for 
suits for successive periods are diffment. 
In the case of such suits, for the doctrine 
to apply it will have to be shown that 
tile question of right or liability not merely 
for the period in the previous suit but that 
for all times or once for all was directly 
and substantially in issue and was tried 
and determined. If a direct issue on the 
point was raised and decided, the decision 
would be res judicata in respect of any 
snii for a subsequent period [Nobo Durga 
V. B^oyez Bux (2), ^wlinav. Ramling (3), 
Natesa v. Venkatarama (4) and Dioarka 
Dus V. Akhay Singh (5)]. If the deci- 
sion falls short of that requisite and if tlm 
general question was gone into and de- 
cided merely for the purpose of deciding 
the right or liability for the period involv - 
ed in the suit, then the issue was raised 
not directly and substantially but colht- 
terally or incidentally. In a suit for rent, 
no issues need be framed ; but where 
issues are framed, the non-existence of a 
direct issue of this character has to bo 
seriously taken into account in determin- 
ing whether the question of right or liabi- 
lity for all times was really directly and 
substantially in issue. 

In the present case, in previous suit the* 
ordering portion of the judgment of the 
trial Court distinctly stated ” that Soshi 
as executor was to be liable and not the 
estate for the rent claimed.” The decree 
framed in accordance with the judgment 
expressly absolved the estate from liability 

(1) L.B.SI.A.r88! *. c. I. L. B. 1 CW, 
J44i SB W.B. 10676). 

(8) L L. B. 1 Osl. aoSi •. o. 84 W. B. BOB 
0876). 

(8| I. li. B. 86 Bom. 86 0001). 

.4) 1. L. B. ao MbcL 610 0007). 

(6) I. L. B. 80 All, 470 (1008). 



toii. XXi.3 ftOT 

Gnanada Gobinda CHATn>HUBi V. Nauni Bala Dbu. 


in respeet of the particular decree, and the 
concluding paragraph of the judgment 
which I have already quoted above left the 
queation of the liability of the estate for 
all times as undetermined. 

The Bespondents contend that the deci' 
sion of a question in an earlier suit which 
was not raised in the issues but which it 
was necessary to decide therein operates 
as ret judicata in respect of the same 
question w'hen it is raised in a subsequent 
suit. They urge on the authority of the 
decision of the Privy Council in Soorjo- 
monee Dayee v. Sadanund Mahapatra 
(6) that it is not necessaiy to constitute 
a matter directly and substantially in 
issue that a distinct issue should have 
been raised upon it and that it is sufficient 
if the matter was decided in substance. 
In that case the Privy Council followed a 
decision of Lord Hardwicke in Gregory 
v. Molesworth (7) that " where a ques- 
tion was necessarily decided in effect, 
though not in express terms, between 
parties to the suit, they could not raise the 
same question, as between themselves, in 
any other suit in any other form.” 
Their Lordships were of opinion that the 
expression “cause of action ” should be 
construed with reference rather to the 
substance than to the form of action; the 
question which had been decided in the 
• earlier suit in that case was necessary to 
be decided in the earlier case and it was 
a question on which the Plaintiff had 
sought for the decision of the Court. 
Several other decisions are also relied on 
on behalf of the Bespondents to which it 
is now necessary to refer : LHabati Mit- 
rain v. Bithun Chowbey (8) in which it 
was laid down- that a decision may operate 

19 B. L. B. SU t so w. B. 877 (P. 00 

(1879). 

(7) 8Atlqnia 6a9(174l7). 

(8) e 0. L. X 091 (1907). 


as ret judicata although no issue had been 
expressly raised and that the test to bo 
applied was whether it plainly appears 
that the queation so raised by the parties 
in their pleadings was actually submitted 
by them to the Court and judgment given 
on it; Aghore Nath Mukherji v. Kamini 
Dehi (9) in which it was observed that 
where the dispute relates to matters which 
had already been in controversy and 
formed the aubsidiary considerations in 
the previous suit, although the cause of ac- 
tion in the two suits are distinct the 
estoppel is to be limited to matters dis- 
tinctly put in issue and determined in the 
prior action ; the case of Midnapur Zemin- 
dary Company v. Kumar Nares Narain 
Iiog (10) in which it was laid down that if 
in a previous suit a Court having a ques- 
tion before its mind and especially brought 
to its notice as a thing of importance de- 
cided that the issue did arise and was a 
necessary one, the decision on that issue 
will be res judicata in a subsequent suit 
though the issue might not be a necessary 
or proper one to be tried — a decision that 
was affirmed by the Judicial Confmittee in 
the case of Midnapur Zemindary Com- 
pany V. Nareeh Narain Roy (11) and seve- 
ral other oases in which similar proposi- 
tions have been laid down. In the pre- 
sent case, however, there is hardly any 
room for the application of these prin- 
ciples, as it is not at all clear that the ques- 
tion of liability of the estate for the rent 
of the putni for all times was either raised 
or decided ; while, on the other hand, the 
matters to which I have already inferred 
point to a contraiy conclusion. 

I am therefore of opinion that the deci- 
sion of the learned District Judge on tha 

(9) 11 0. L. J. 461 (1909). 

(10) 88 0. L. J. 817 (1981). 

(11) L.B.61I, A.898I •. o. 89 0. W. N. 84 
(1984). 
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question of res judicata cannot be sop* 
portetf and must be reversed. 

The Respondents have urged that if we 
consider that the suit is not barred by 
res judicata we should remand the case to 
the lower Appellate Court in order to deal 
with the merits of the case. We readily 
assent lo their prayer, because the decision 
of that Court on the merits is far from 
satisfactory. No clear or definite findings 
have been arrived at on the questions of 
fact which arise in the case and the 
reasoning on which the finding as to the 
liability of the estate is based does not 
commend itself to us. 

We therefore set aside the decree of the 
learned District Judge and send the case 
back to his Court so that the appeal may 
now be re-heai'd and dealt with afresh on 
the merits. Costs of this appeal will 
abide the resolt^' 

SuHRAWARDX, J. — 1 agree. 

S. (!. M. 


[CRIMINAL RGVISIONAL JORISDIOTION.] 
Biv. No. 1079 OF 1925. 

G. C. GhCsb, J. 

Duval, J. Sisbib Kumar 

1925, Mittbb, Petitioner, 

Heard, 

22, December. ^bforation of 

1926, Galoutia, Opposite 

Judgment, Party. 

20, January. J 

Caloatta itwueipal Act (tll, B. C., oj 19SS), 
Me. S8T, efeet, if any, on tee. S48, Orimuial Proee- 
dmre Code (Act V of 1S98) —Abtolitte right of with- 
drawnd of eomjdcunt, if given to the Corporation 
under the eeotion— Powers given under tee. £37, if 
to be. exerdted aeeording to the Code of Criminal 
Proeedtare.— Municipal Magietrate, if eon refute 
apflication for withdraimd Med by Corporation, 

See. 687 of the Galeutta MunieiptU Act 
hat not affected or abrogated tee. 248 of 
'the 'Code.j^^^pfiutial -Procedure to far as 


(ALA Dek. 

cases or proceedings started by the Cor. 
potation are concerned. 

See. 637 is merely an enabling section 
and the powers given thereunder can only 
be exercised according to the Code of 
(Wiminal Procedure. 

No absolute power of withdrawal is 
gicen to the Corporation under sec. 637 
and before a withdrawal can be permitted 
there must be sufficient grounds to the 
satisfaction of the Magistrate who can in 
his discretioti reject an application for 
withdrawal filed by the Corporation, 

This was a Kule granted on the 14th 
December 19*25 against the orders, dated 
the 6th and the 26th November 1926, of 
tlie Municipal Magistrate of Calcutta 
(Mr. N. N. Gupta). 

The facts of the case will appear from 
the judgment. 

Mr, Narcndra Kumar Bose and Babu 
Sikhar Kumar Bose for the Petitioner. 

Babu Bhudar Haidar for the Opposite 
Party. 

* 

The JoDGMEKT OF TAB COURT was deli- 
vered by 

C. C. Ghose, j, — I n this case a 
Kule was issued calling upon the Muni- 
cipal Magistrate of Calcutta and the 
Chief Executive Officer of the Cor- 
poration of Calcutta to show cause why 
the orders, dated the 6th and the 26tH * 
November 1926, passed by the Municipal 
Magistrate, should not be set aside and 
the case instituted against the Petitionef 
allowed to be withdrawn. 

The facts, shortly stated, are as fol- 
lows In or about the month of June 
1926, the Corporation of Calcutta prose- 
cuted the Petitmer Sishir KtimBr -Mitto 
under secs. 488/386 (la) .of* the- present 
Calcutta Municipal Act '^./nsing pre- 
mises No. 86/1 , DalligiiDge , Cirouler 
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Boad, for manufacturiiig swhlU without a 
license for 1024-26. The caae came on 
for hearing on the 26th June 1926, when 
the examination of Dr. B. B. Bhutta- 
charya. Sanitary Inspector, on behalf of 
the I Corporation was proceeded with. 
After Dr. Bhnttacharya had been partial- 
ly cross-examined, the case was adjourned 
to the 9th July for farther hearing. On 
the last mentioned date Dr, Bhutta- 
char 3 'a was further cross-examined and 
the hearing was adjourned to the ICth 
July. The next effective bearing was on 
tho 6th August 1926, when the case for 
the Corporation was closed. On the 27th 
August 1926, the accused made his state- 
ment to the Court. On the 9th Septem- 
ber 1926, the accused called evidence in 
support of the defence. Evidence was 
closed on behalf of the defence on the 
16th October 1925, and the case there- 
after stood over for arguments to be 
addressed to the Magistrate. A fresh 
adjournment was obtained by the pleader 
for the defence to enable him to prepare 
his argument and the hearing was fixed 
for the 6th November 1925. On the last 
mentioned date Dr. Bhnttacharya on be- 
half of the Corporation filed the following 
application before the Magistrate : — 
“ Under orders from the Chief Executive 
Officer, the undersigned prays that the 
Court may be pleased to allow the with- 
drawal of the above case, as the party has 
removed the mill from the place.” This 
application was rejected by the Magistrate 
on the same date and the hearing of the 
case was adjourned to the 26th November 
1926. On this date the accused was ab- 
sent and thereupon the Magistrate record- 
ed the following order: — “Corporation 
pleader says that in view of the defiant 
attitude of the accused at the trial, he 
leaves the matter in the hands of tho 
Accused absent though be was 
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directed to appear to-day. Issue wan’ant 
of arrest (bail—Bs. 600) for 17th Decem- 
ber." 

Against the said orders of the 6th and 
the 26th November 1926, the present 
Buie is directed and it is contended on 
behalf of the Petitioner that incsmuch as 
the Chief Executive Officer had asked for 
the withdrawal of the case under sec. 537 
of the Calcutta Municipal Act, the learn- 
ed Magistrate ought to have permitted tbe 
withdrawal of the prosecution and had no 
jurisdiction to pass the oi'ders complained 
of. The argument is based on the sugges- 
tion that sec. 637 of the Calcutta Munici- 
pal Act controls, in cases of prosecution by 
the Corporation of Calcutta, the provisions 
of sec. 248 of the Code of Criminal Proce- 
dure. Sec. 537 of the Calcutta Municipal 
Act runs as follows : — The Corporation 
may (a) institute, defend, or withdraw 
from, legal proceedings under this Act or 
under any ride or bye-law made there- 
under; (6) compound any offence against 
this Act or against any rule or bye-law 
made thereunder which, under any enact- 
ment for the time being in force, may 
lawfully be rompounded; (c) admit, com- 
promise or withdraw any claim made 
under this Act or under any rule or bye-law 
made thereunder; and (d) obtain such 
legal advice and assistance as they may 
from time to time think it necessary or 
expedient to obtain, for any of the pur- 
poses referred to in the foregoing clauses 
of this section, or for securing the lawful 
exercise or discharge of any power or 
duty vesting in or imposed upon the Cor- 
poration or any Municipal Officer or ser^ 
vant. 

Sec. 248 of the Code of Criminal Proce- 
dure is as follows -If a complainant, at 
any time before a final- order b passed in 
any case under this chapter, satisfies the 
Magistrate that there are soffident 
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{{rouDds for permitting him to withdr&w 
his complaint, the Magistrate may per- 
mit to withdraw the same, and shall 
thereupon acquit the accused. 

It is argued on behalf of the Petitioner 
that the Calcutta Municipal Act being an 
Act later in point of time than the Code 
of Criminal Procedure and as the bill 
which afterwards became the Calcutta 
Municipal Act of 19*23 had been intro- 
duced in the Bengal Tjcgislative Council 
with the previous sanction of the Oover- 
nor-General under the provisions of sec. 
BOA of the Government of India Act, it 
must now be taken that the provisions of 
sec. 248 of the Code of Criminal Proce- 
dure had been modified in their applica- 
tion in cases of proceedings instituted by 
the Corporation of Calcutta by the provi- 
sions of sec. 637 of the Calcutta Munici- 
pal Act. In answer to the present Eule 
the Chief Executive Officer of the Corpora- 
tion through his learned vakil contended 
before us that sec. 248 of the Code of 
Criminal Procedure had not been affected 
as contended for on behalf of the Peti- 
tioner and further that the Corporation 
did not now want to withdraw the case 
against the Petitioner but desired that the 
proceedings should be brought to their 
natural termination. 

It is perfectly true «that the Calcutta 
Municipal Act is a piece of legislation 
which was introduced into the local legis- 
lature with the previous sanction of the 
Governor-General and that it is in point 
of time an Act later than the Code of 
Criminal Procedure, but it does by no 
means follow that the provisions of sec. 
248 of the Code of Criminal Procedure 
have been affected or abrogated in cases or 
proceedings by the Corporation by the 
pro^sktns' of sec. 537 of the Calcutta 
Municipal Act. It is to be remembered 
that ths CorporatioiS ik a oreatura of 


Calcutta. 

statute and that specific power to insti- 
tute, defend, or withdraw from, legal pro- 
ceedings was needed and had to be pro- 
vided for, under and by the statute which 
called the Corporation into existence. Sec. 
537 of the Calcutta Municipal Act, as we 
read it, is merely an enabling section and 
the powers given thereunder to do the 
various acta specified therein can in our 
opinion only he exercised in .accordance 
with the provisions of the Code of Crimi- 
nal Procedure. Sec. 248 of the Code of 
Criminal Procedure enables a complain- 
ant at any time before a final order is 
passed by the Magistrate to apply to the 
Magistrate for withdrawal of a case ; it is 
only when he satisfies the Magistrate that 
there are sufficient grounds for permitting 
him to withdraw his complaint that such 
permission is granted. It follows there- 
fore that there is no absolute power of 
withdrawal and that, before a withdrawal 
<!iin bo permitted, there must be sufficient 
grounds to the satisfaction of the Magis- 
trate. 

In oux’ opinion, on the facts of this case 
there were abundant grounds entitling 
the Magistrate to refuse to permit the 
withdrawal of the case .against the Peti- 
tioner. The Magistrate was obviously 
right in declining to allow himself to bo 
guided by the caprice of the complainant. 
We have examined the record for ourselves 
and are satisfied that there are no grounds 
whatsoever, of law or of fact, for our in- 
terference in this matter at the present 
stage. 

The result, therefore, is that this Rule 
must stand discharged. 

S. 0. M. 
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Mr. Abbrr Ali. 

Sib Lawbbmob Jbnkuib.| 

ls-21, 

Hear<l| 1 8 and 

20, November. 
1925, 


Doambaj Johar* 
HAL, Appellaiit, 
«. 

SoMi Bat, 
Respondent. 


Judgment, 

2, February. 


Hindu law-Aganealla Juini, law of adoption 
govtfnin^ —Power of brothen to give in adoption,-— 
AdojAionmade m faU but not good in law- Conduct 
affirming fact of adoption, if ettopi from denying 
^idity of adoption in law-Ettoppd, law of, ae 
affecting adoptione— Evidence Act (I of 1872), 
eee, IIS. 


The Agarwallrts gefieraUg adhere to 
Jainism and repudiate tJte Brahmanical 
doctrines relating to obsequial ceremonies, 
the performance of shraddh, the offering 
of oblations for the salvation of the soul 
of the deceased, nor do they believe that a 
son, either by birth or by adoption, confers 
spiritual benefit on the father. 

.in Agariealla boy who has lost both 
his parents cannot, according to the ad- 
. mitted rule of Hindu late, be adopted, for 
he cannot be given in adoption by anybody 
but his father, or if he be dead, by his 
mother — not even under authority delegat- 
ed to him by the parent. 


Where the facts were that such a boy 
was given to J in adoption by his 
brothers, the parents being both dead, and 
it was alleged that B, a brother of J and 
a coparcener with J, brought the boy from 
his native village to J’s place, became a 
witness to the deed of adoption, allowed 
him to perform the cremation ■ ceremony 
of J and at the time of his marriage repre- 
sented him to be the adopted son of J : 

Held — That there was no niisrepresen- 


tathn of fact by B, and B*s heir was not. 
.eetgpj^ed from denying the validity of the 
adoption in law. 

; Gopee Lall V. Museamat Sbee CHDH; 
DRAOLEE Buhoujke (3) followed. 

Precedents Searing on the question of 
estoppel in relation to adoption considered 
and it was pointed out that in those cases 
the Courts considered in substance that a 
long course of recognition and acquiescence 
by the person making the adoption — the 
person best acquainted with the circum- 
stances — gave rise to the inference that the 
conditions relating to the adoption were 
duly fulfilled, whilst in lUxi Duaram Kux- 
w.\b V. Balwant SiNOH (4),.tlie estoppel 
was considered purely personal. 

Qusere . — Whether a status that rests 
OH religious rules and religious sanctions 
and involves the performance of religious 
duties can be established by mere estoppel. 

Bringing forward exceptions to a decree 
never, urged before at the hearing of the 
appeal upon notice served on the opponent 
shortly before the hearing deprecated. 

I’liis was an appeal (No. 133 of 1923) 
from a decree, dated the 12th March 1920, 
of the Court of the Judicial Commisftiouer, 
Nagpur, which reversed a decree, dated 
the 28th January 1918, of the Court of the 
District .Judge of East Berar. 

The Appellant claimed to be the adopted 
son of Joharmal, deceased, the Respon- 
dent was the daughter of Joharmal’s 
brother Ramdhan-and she instituted the 
suit denying the validity of the Appellant’s 
adoption and claiming possession of the 
estate which she alleged came to her 
through her father. 

Ramdhan who was a Hindu of the Agar- 
walla caste died on 24th June 1914. The 
Appellant contended that Ramdhan and 

01) L. B. I. A. Sup. voi. 181 : le \r. b. is I 
|1 B. U R. 881 (1878). 

(A) L. B. 88 1. A. IAS; ■. c. 16 C. W. N. 676 
(1918). 
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his adoptive father were joint. That pica 
was traA'ersed by the Respondent who 
.while admittingr the execution of a deed 
of adoption denied its validity. 

The Additional District Jud{;e found in 
favour of the adoption and held that Ram- 
dhan and Joharmal were joint in estate 
and dismissed the Respondent’s suit. 

On appeal the Judicial Commissioners 
reversed the decree of the trial Judge. 
They held that the Appellant’s adoption 
had not been proved and that the present 
Resi)ondent was not cslopiied from deny- 
ing it and they ordered jwssession of the 
property in dispute to be given to lier. 
The facts ai'e more fully set out in the 
judgment of the Judicial Committee. 

Messrs. DeGruyther , K. C. and S. 
llyam for the Appellant . — ^'I’lie evidence 
establishes the adoption which took place 
in 1903 prior to the death of the adoptee’s 
parents. It was then that the giving and 
taking took place. It is immaterial that 
the document evidencing the adoption was 
executed in 1908. The Respondent is 
estopped both in equity and under sec. 115 
of the Evidence Act, 1872, from challeng- 
ing the validity of the adoption. 

They refeiTed to the following deci- 
sions : — Kanmnt^ial v. Virasami (5), Par- 
vatibayamma v. lianiakrishna Rao (6), 
Vaithilingam Mudali v. Murugaian (7) 
Sarat Ch. Dey v. Gopal Ch. Laha (8.) and 
Carper v. Phipps (9). 

Messrs. Dunne, K. C. and Dubi for the 
Respondent wem asked to confine their 
argument to the form of the decree. 

Their Lordships’ Judgment was deli- 
vered by 

Mr. Ameer Au. — ^T his appeal arises out 

ifS) I. li. B. 16 Mad. 486 GSeS). 

(6) I. li. B. M Mad. 148 (1884). 

. 171 I. Ii. k 87 Mtd. 689 0918). 

• !<■ K- 19 I. A. 808 (1898). 

(9) L. B. 8 H. L. 149, ITO (1807). 
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of a suit brought by the Plaintiff, Soni Bai, 
in the Court of the Additional District 
Judge of Amraoti, in East Berar, for a de- 
claration that she was entitled by inherit- 
ance to the estate of her father, Bamdhan 
Morwari, who died at Amraoti on the 24 th 
June 1914. She was a minor at the time 
and brought the suit by her guardian, her 
fatber-in-law, Narain Das, as next friend. 

The facts of the litigation may be stated 
shui'lly fur the jiurposes of this judgment. 
Rumdhau, the Plaintiff’s father, resided 
at a place called Ehana[>ur, Taluk Morsi, 
in the District of Amraoti and carried on 
business there ; W'hilst his brother, one 
Joharmal, lived in the township of Chan- 
dur Bazar, in Taluk Ellichpur, w'here he 
hud a shop. Both were Agarwallas by 
caste. 

Joharmal died in Hepteiubcr 1912, and 
the Defendant Dhanraj claims to have 
been adopted by him some years before 
his death. On the death of Ramdhau in 
1914 Dhanraj took possession of his estate, 
claiming to be entitled to Ramdban's pro- 
perty as the adopted sou of his broUrer 
Joharmal. There ap^)cars to have been a 
proceeding under see. 1-15 of the Code of 
Criminal .Procedure with regard to thu 
possession of certain lands belonging to* 
Ramdhan, and by an order of the District. 
Magistrate made on the 17th September 
1914. the Defendant was put in possession 
of that property also. 

In order to establish his right to the suc- 
cession to Ramdhan’ s estate, in opposi- 
tion to the claim of Ramdban’s rightful 
heir, the Defendant alleged that he had 
been adopted in accordance with the rules 
prescribed by the Hindu law and that the 
essential rites were duly performed. He 
further alleged that Joharmal and Bam- 
dhan were joint and undivided. 

The Plaintiff’s case, on the other hand, 
is that in the year 1908, when the fonnal 
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ildoption of Dhanraj took place, he was an 
orphan and as such could not be 'validly 
adopted under the Hindu law. She fur* 
ther controverted the Defendant’s allega- 
tion that Joharmal and Bamdhau were 
joint. She alleged that they were sepa- 
rate in estate and carried on separate busi- 
nesses and that consequently Dhanraj, 
even if he had been validly adopted, which 
be was not, could not claim the estate of 
Kamdhan. As a contradictor to the alleg- 
ation of the Plaintiff that in 1908, both bis 
parents being dead, he could not be validly 
adopted, the Defendant averred that some 
years before, viz., in 1903, his mother, 
who was alive at the time, gave him in 
adoption to Johaimal, although the usual 
ceremonies and documents connected with 
the adoption were completed in 1908. He 
further contended that llamdhan was 
estopped by his conduct from impugning 
the validity of the adoption and that, con- 
sequently, the Plaintiff was affected by the 
same estoppel. 

On those respective allegations of the 
parties a number of issues were framed by 
the Additional District Judge, three of 
which only need consideration, viz. : (1) 
whether the Defendant was validly adopt- 
ed; (2) whether Joharmal and llamdban 
were joint in estate ; and (3) whether the 
Plouitiff is estopped from challenging the 
validity of the Defendant’s adoption. 

It is contended on the Plaintiff's behalf 
that, unless the Defendant can establish 
that the “ giving and taking ” required by 
the Hindu law took place in the life-time 
of his mother in 1903, nothing which 
occurred in 1908 would constitute him a 
validly adopted son of Joharmal, or entitle 
him to the estate of Bamdhan, even if 
Bamdhan and Joharmal were joint. A 
mass of evidence was adduced on both 
sides; the Additional District Judge was 
of oiunion that the Defendant had estab- 


lished the adoption, and accordingly dis- 
missed the suit. On appeal, the Court of 
the Judicial Commissioner, after a careful 
analysis of the evidence, came to a totally 
different conclusion. They have held that 
the Defendant had failed to prove that 
there w'as a " giving and taking ” as re- 
quired under the Hindu law in 1903 ; nor 
were Bamdhan and the Plaintiff “ estop- 
ped ” from impugning the validity of the 
Defendant’s adoption. In view of the 
minute examination of the facts by the 
learned Judicial Commissioners, their 
Loi'dships are relieved of the necessity of 
discussing them in detail ; they, therefore, 
pro|X>se to confine their attention to the 
salient features of the case. 

On the 26th ^fay 1908, two deeds were 
executed, one by Joharmal in favour of 
the Defendant, whose parental name was 
(ihanasham, declaring that he was being 
adopted by Joharmal as a son and that 
thenceforth he would be called Dhanraj ; 
the other was executed by the brothers of 
Dhanraj, the Defendant, in favour of 
Joharmal, declaring that they bad from 
that day forth given their younger brother 
Ghauasham to Joharmal in adoption. 
The deed of adoption executed by Johar- 
mal is Ex. “ D. 63,” and the agreement 
by the two brothers of Dhanraj is Ex. 
” D. 62.” 

This document ” D. 62 ” contains the 
passage, ” Our mother gave him in adop- 
tion just in his childhood,” on which the 
Defendant’s allegation of the ” giving and 
taking ” in 1003 mainly, if not entirely, 
rests. The Plaintiff charges that this 
passage is an interpolation made after its 
execution for the purpos^ of corroborating 
the statements of witnesses as to the 
“giving and taking ” in the life-time of 
the mother. The reasoning of the Addi- 
tional District Judge- on this point appears 
to be open to criticism ; he seems to think 
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that as the evidence of the wituissses for 
the Defendant was “ consistent ” and was 
corroborated by the passage in question in 
** D. 62,” their statements being thus 
corroborated he was of opinion that it 
could not be an interpolation. Belying 
practically on the statement in question 
contained in ” D. 62,” in conjunction 
with the oral testimony, he came to the 
conclusion, as already stated, that the De- 
fendant had been validly adopted by 
Joharmal, and that, as Joliarmal and 
Bamdhan M'ere joint in estate, Dhuiiraj 
was entitled to the latter’s estate. 

The Judicial Commissioners consider the 
passage on which the Additional District 
Judge rested his decision, as corroborating 
the story of the Defendant’s witnesses, 
was an interpolation. 

They also held against the Defendant on 
the plea of estoppel. In view of their 
decision on the question of fact relating to 
the adoption, they did not consider it 
necessary to determine whether Joharmnl 
and Bamdhan were separate or jojnt. 

In the appeal to His Hajesty in Council, 
exception is taken to the conclusions of 
the Judicial Commissioners on both points. 
Firstly, it is urged that the factum of a 
valid adoption in accordance with the rules 
of Hindu law ij^ conclusively established 
on the evidence ; and, secondly, that Bam. 
dhan was estopped by his conduct and re- 
presentations from questioning the validity 
of the adoption, which equally affects the 
Plaintiff. 

Admittedly, under the Hindu law, it is 
essential to the validity of an adoption 
that the child should be ” given ” to the 
adopter by the father or, if he be dead, by 
the mother. No other person has the 
right, nor can such right be delegated to 
anybody else (Mayne’s Hindu Law, para. 
132). Cmis^udhtly, a boy. who has lost 
cannot be adopted. 


In 1908 both the parents of the Defen< 
dant were dead. In order toeetablhdr his 
adoption as valid under the Hindu law,, he 
has put forward two allegations, viz., that 
his mother before her death went actually 
through the formal ceremony of " giving,” 
and that before she died she delegated the 
authority ” to give ” to his two elder 
brothers. If she bud aU'eady given him 
in adoption, the subsequent delegation of 
authority would seem to be superfluous. 
Any such delegation would, however^ be 
invalid. The Defendant, therefore, had 
to establish that in 1903, when his mother 
was alive, she gave him in adoption to 
Joharmal, and that consequently he is 
vested with all the rights that appertain to 
an adopted son under the Hindu system. 

The language of the deed of adoption, 
to which reference has already been made, 
requhes careful attention. After reciting 
that he has no male issue and old age has 
approached , he goes on to say : — 

I have this day ttiken you iu adoption before the 
jpauehw and %vith the consent of your brothers. You 
are my kinsman and your father was my ffotraj 
bandhn. Consequently, for religious purposes and 
with a '\'iew to perpetuate my lineage, 1 have taken 
you in adoption, performing the adoption ceremony 
presenting yon with the tnrban and giving a feast to 
all the panehdf. Therefore you have become the 
owner of my moveable and immoveable property from 
this day. Von have acquired the same rights as my 
born son has from this day. None else than you is 
niy heir. You have become the owner of my shop. 
From this day you will be named DhanraJ, son of 
Jawbarmal Gargoti. May yon live long! This Is my 
sincere blessing. 1 have ezeouted this deed of adop- 
tion with my free will and pleasure. It is binding 
against my estate and heirs. Dated the li6th May, 
1P08. By the pen of Bhagwant Balaji of Chandur 
Baaar.” 

It will be noticed that in this diocument 
there is no reference to thb essential 
ceremony of ” giving and taking ” which, 
if performed, would naturally oecupy the 
forefront of the deed. It exjNresriy states 
in so many words that he (Jdiannal) had 
taken the Defendant' in ildoption ” this 
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day " (26th May 1903) “ before the 
panehas " (the principal members of the 
caste). No Brahmin or Jati (priest) ip 
mentioned, and the ceremony performed 
to effectuate the adoption, - “ presenting 
him with a turban and giving a feast to the 
panehas,*' has no connection, with reli- 
giouB rites. The last part of the docu- 
ment is precise in its language and in 
effect : — 

“ You have acquired the same rights 
as my bom son from this day .... From 
this day you will be named Dhanraj.” 

The agreement executed by Kaluram 
and the other biother of the Defendant is 
as follows : — 

We both and GhanaBham ai*e three real brolhen. 
You and we are kinsmen of the same caste. You 
liaving no male issue, we have, with a view to perpe- 
tuate your line, given you in adoption our younger 
brother Ghauasham, 19 years of age, with our free 
will and pleasure this day, and having hip adoption 
corem' ny perfoimcd with our free w‘ill pnd consent 
have presented him with a tin ban. Gh’tnnlham being 
regaided as your son has acquired the same right'i as 
your born son would have bad. He has lieconie the 
owner of your moveable and immove ble property 
from this dny. Wc both have ceased to have any in- 
terest whatsoevor in that boy. .And that boy hns 
ceased to have any ow^norship to our property hence- 
forward. The boy in question is given in adoption 
in the presence of yon and ua and the villoge pancAdff. 
Qur mother gave (himi in adoption just in his child- 
hood. From this day the boy in question is named 
Dhanraj, son of Jawharmal, and will be so called in 
future also. May this family thrive ! 

**Onr right of brotherhood to the said boy baa 
been given np from this day. We have ceased to lave 
any ownership whatsoever henceforward. If we set 
forth any right, it will be null and void by virtue of 
this document. W'e have executed this agreement 
with our free will and consent. It is binding against 
our estate and heirs. Dated 2Ath May, 1908. By the 
pen of Dhagwant Balaji of Chandur." 

It will be noticed that it declares ; — 

“ Ghanasham, being regarded as your 
son, has acquired the same rights as your 
^ bom son would have had. He has become 
the owner of your moveable and immove- 
able property from thit day. That boy 


has ceased to have any ownership in our 
property henceforward. The boy in ques- 
tion is given in adoption in the presence of 
you and us and the village panchae.” 

After the passage charged by the Plain- 
tiff as having been interpolated, comes the 
following : — 

“ Prow this day the boy in question is 
named Dhanraj, son of Johamial, and will 
be so called in future also.” 

Then comes the following passage : — 

” Our right of brotherhood has been 
given up from this day. W'e have ceased 
to have any ownership whatsoever hence- 
forward.” 

The reference in D. 62 to the giving of 
tlie boy by the mother, considering the 
importance of the ceremony under Hindu 
law, strikes qne as cursory and creates 
the impression that the casualness of the 
reference was due to its compression owing 
to the exigencies of space. It is m these 
words : ” Our mother .gave him in adop- 
tion just in his childhood.” This solitary 
reference to a vitally important ceremony 
has been held by the Judicial Commis- 
sioners to be an interpolation. They point 
out that it was perfectly possible to insort 
this sentence immediately after the pre- 
vious words. However that be, there is 
great force in their observation that the 
words alleged to be interpolated ore quite 
inconsistent with the main purpose of, 
and the statements in, the documents 
” D. 63 ” and “ D. 62.” These two 
deeds, in their Lordsliips' opinion, in- 
stead of supporting the evidence on behalf 
of the Defendant, appear to contradict the 
allegation of a ceremony, and a real effec- 
tive ceremony, in 1903. 

Bhagwant, the writer of the two deeds, 
was cross-examined respecting the reason 
why he had omitted in ” D. 63 ” all re- 
ference to the ceremony by the mother. 
His answer, in their Lordships’ opinion, 
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is most nnsatiafactory. He said as fol- 
lows : — 

** There were two drafts. It did not strike me tlien 
that there was any difference between the actual facts 
and the recitals of the drafts. The recitals in the 
deeds wero not inaccurate at the time of writinir< 
iThe recitil about the name of Dhanmj starting that 
day is read out.) Strictly speaking, there is a mis- 
take. It is customary to wriie in this w..y that the 
name is changed from the date of writing, and so I 
did not object to it. I do not remember which of the 
two ilociimoiits was written first. Though 1 knew 
that the boy had been aclunlly adopied 1 did not insert 
that as it was not in the draft. I have been writing 
documents for the last 8fi to 8d years.’* 

Bhagwant professes to liave been pre- 
sent at the cei'emony said to have been 
performed in 1903. But neither Kahirara 
nor Chaturbai, the widow of Joharmal, 
who is supporting the Defendant, men- 
tions him. lie is a professional “ peti- 
tion writer ” and he gives no reason why, 
if he was present, no document was exe- 
cuted on that occasion. Another siile- 
ment of his, to say the least, is extra- 
ordinary. He said, evidently in answer 
to a question why the ceremony of adop- 
tion was not completed in 1903 : — 

** The lx>y was given in adoption on Dasberu day 
in Sambat but no wri'ing w'as made that 

day. ITis mother and hia brothers had come there. 
His mother gave the boy in adoption to Jowarmal 
No document was written then as they wanted to wait 
fpran auspicious year. Jowarmal executed Exhibit 
D. 68 in my presence. KaUir>m and Jowarmal (his 
brother! exeented Exhibit D. 6^ in my iiresence.'* 

According to him the auspioions year 
did not occur until 1908. 

The boy’s family lived at the village of 
Thugaon. The school register produced 
by the schoolmaster of that place shows 
that between 1903 and 1907 long after the 
alleged “ giving and taking” he lived in 
his parental home in Thugaon. Aa the 
Appellate Court points out, this circum- 
stance is wholly inconsistent with his 
having been adopted in 1903, when it is 
said he was actually made over to JuLar- 
mal. Had he been then given in adoption 


he would have resided with his adopting 
parents, his name would have been 
changed, and he would have taken, up Lis 
position as the adopted son of Joharmal. 
In the school register he is entered in his 
oiiginal name of Ghanasham. The ques- 
tion, why was he entered as Ghanasham 
if he liad been adopted in 1903, is answer- 
ed by the deeds executed on the 25tb May 
1908. 

The statement of Chaturbai, the widow 
of Joharmal, contradicts in material 
particulars those of Kaluram, the brother 
of DImnraj. In their Lordships’ opinion 
the oral evidence regarding an adoption in 
1903 is wholly unworthy of credit. 

Their Lordships agree with the Judicial 
Commissioners in holding that the De- 
fendant has failed to establish his allega- 
tion of the adoption in 1903. 

But it has been strongly contended that 
Hamdhan and his heir are estopped by the 
provisions of sec. 113 of the Indian Evi- 
dence Act (I of 1872) from questioning the 
adoption. 

That section runs as follows : — 

“ Where one person hns by his declaration, act, or 
omi'iHion, intantionaHy caused or permitted another 
person to believe a thing to be true and to act upon 
BiicU belief, neither he nor his representative shall 
be allowed, in any suit or proceeding between himself 
and such person or his representative, to deny the 
truth of that thing.*’ 

What are the ” declarations, acts or 
omissions ” of Bamdhan which are said 
to constitute the estoppel? It is not 
necessary to decide in this case whether a 
status that rests on religious rules and 
religious sanctions and involves the per- 
formance of reUgions duties can be estab- 
lished by mere estoppel. Assuming, 
however, that such a status can be estab- 
lished by applying the doctrine of equit- 
able estoppel em^died in sec. 113, so as 
to affect the rights of persons other than* 
the adopter, it is necessary to consider in 
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the first place what actually happened in 
1008, and what were the acts and repre- 
sentations of Bamdhan which created the 
estoppel. He is said to have brought the 
boy to Chandur Bazar from his native 
village, to have become a witness to the 
deed of adoption ; allowed him to perform 
the cremation ceremony of Joharmal; 
and at the time of hia marriage represent- 
ed him to be the adopted son of Joharaial. 

The parties to this litigation belong to 
the caste or sect of Agarwallas. These 
Agarwallas, as has been pointed out in 
the case of lihagwaiidas Tejmal v. llajniul 
(1), generally adhere to Jainism and re- 
pudiate the Brahminical doctrines relating 
to obsequial ceremonies, the performance 
of shraddh, the offering of oblations for 
the salvation of the soul of the deceased, 
nor do they believe that a son, cither by 
birth or by adoption, confers spiritual 
benefit on the father. 

The Agarwallas are said to be divided 
into a number of sub-castes or sects. In 
tl)e case of Sheosinyh Hai v. Mmsamat 
Dakho (2) in the High C'ourl of Allahabad, 
which afterwards came lieforc the Judicial 
Committee, and the judgment of thu 
learned Judges was atfirmed by this 
Board, the parties belonged to the Saraoji 
sub-caste. In the present case it is not 
clear to what sub-sect Joharmal adhered, 
but the evidence shows that the Defendant 
belongs to the Sekhavati sect. The major- 
ity of the Defendant’s witnesses appear to 
be Mohesliris. Whatever difference there 
might be between these sub-sects in the 
ritual of worship, there does not appear to 
be any in the niles relating to adoption re- 
cognised by the caste as a whole. The 
learned Judges, who decided in the High 

• (1) 10 Bom. H. 0. R. 2AI (1878). 

(S) 6 N. W. P. H. C. B. 882 (1874) t on F. 0. i 

L.B.AL A. 87; •. c. I. L. B. 1 AU. 

688 (1878). 


Court of Allahabad the case of Sheosingh 
V. Mvasamat Dakho (2) state the differ- 
ence between the Brahminical Hindus and 
the Jains in the following words : — 

‘*They differ particularly from the Brahminical 
Ilindooa in thoir coiidact towards the dead, omitting 
all obsequies after the corpse is burnt or buriedt 
They also ragard the birth of a son as having no effbet 
on the future* state of the progenitor, and consequently 
Bdo|.tioii is a mere temporal arrangement and has no 
particular object.” 

Among the Agarwallas the qualifying 
age for adoption extends to the 32nd year ; 
and the only ceremony consists in tying a 
turban round tho head of the young man 
who is being adopted, in the presence of 
the principal men of the community (the 
panchas) and giving them a feast. Accord- 
ing to the document D. 63, as well as the 
agreement D. 62, this was the only cere- 
mony pciiormcd in 11)08, and it is exactly 
tho ceremony referred to in Sheosingh llai 
V. Mussamat Dakho (2). 

Their Lordships have no doubt on the 
evidence that the story about a regular 
Hindu or, rather, Brahminical adoption 
in 1903 w'us invented with the object of 
giving to an ordinary Agarwalla adoption, 
the rights of cullatei'al succession, and with 
the same object the stalonieul had been 
put foiward that the Dnfendaut bud been 
adopted by both brothers, Joharmal and 
Bamdhan, which is held to be illegal under 
the Hindu law. 

If the Brahminical fringe is taken off, 
the whole of the evidence in the present 
case points to a secular adoption in 1908, 
and so far as the representation and acts of 
Bamdhan are concerned, they only relate 
to that adoption. 

This Board in the case of Gopee LaU v. 
Mussamat Sree Chundraolee Buhoojee (8), 

(2) a N. W. P. H. C. B. 882 (1874) i on P. C. : 
L. B.6I.A.87I •. 0. I. It. B. 1 All. 
688 riA78V 

(8i L. R. I. A. Sup. Vol. 181 ; 16 V. B 18 
11 B. L. B. 891 (1872). 
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on the question of estoppel, ur^ed in nmi- 
lar circumstances, said as follows 

“ It hM been argned ou the part of the aprellant 
that the defendanta in tliia case are estopped from set- 
ting op the tmo facts of the case, or even asserting 
the law in their favour, inasmuch as they have re- 
presented in former suits and in vxrions ways, by 
'letters and by their actions, that Liichminjee was the 
adopted son of Dam''dnrjee adopted by Oamodnrjee’s 
widow, his mother. Bnt it appears to their Lordships 
that there is no estoppel in tlie case. There luu been 
no misrepresentation on the part of Lnohminjee or the 
defendant on any matter cf fact. They are alleged 
to have represented that Lnohminjee was adopted. 
The plaintifl’s case is that Lnohminjee was in fact 
adopted. 8o far as the fact is ooneemed there is so 
misrepresentatum, it comes to no more than this that 
they lave arrived at a conc'usion lliat the adoption 
which is admitted in fact was valid in law, a oonclit- 
sion which in their Lordships’ judgment is erroneons i 
but that creates no estoppel whatever between the 
parties.” 

A number of rulings of this Boai'd and a 
decision of the Madras High Court have 
been refeiTed to in supiwrt of the conten- 
tion that the Plaintiff is estopped. Closely 
examined, it avUI bo seen that those cases 
relate to adoptions acquiesced in and re- 
cognised for a number of years by the per- 
son making the adoption, and the Courts 
considered in substance that a long course 
of recognition and acquiescence on the iiai t 
of the jjcrson, who was best acquainted 
with the circum8tanc|8, gave rise to the 
inference that the conditions relating to 
the adoption were duly fuliilled'. In liani 
Dharam Kuntcar v. Balwaht Singh (4) the 
estoppel was considered purely personal. 

Their Lordships are in entire agreement 
with the' ruling of the Board in Gopec 
Lull’s case (3) and think that there is no 
substance whatever in the plea of estoppel 
raised by the Defendant. On the whole 
they are of opinion that the judgment of 
the Court of the Judicial Commissioner is 

(8; L.B. I. A. Snp. Vol. »!{ 19 W. B. Uj 

(4).L.B.80I.A. 148, 148t a. o. 16 0. W. 

(1818). 


sound and that . this appeal should be dis- 
missed with costs. 

The Appellant has, however, taken some* 
exception to the decree made by the Appel- 
late Court. No such objections, were 
either embodied in the grounds of appeal 
or brought to the notice of the learned 
Judges. It was only shortly before the 
hearing of the appeal We that notice was 
given to the Bespondent to the effect that 
objections would be urged against the de- 
cree on the hearing. Their Tjordships 
think that to allow a litigant to bring for- 
ward at this stage exceptions to a decree, 
which have never been urged before, is 
oi)en to very grave objection. The course 
adopted in the present case was repre- 
hended by the Board in the case of Sheo- 
shtgh Rat v. Mussamat Dakho (3) already 
referred to, and their Lordships projmse to 
adhere to the principle laid down there. 
It seems, however, necessary that the de- 
cree as framed should be put into a more 
practical Bhajie in order to avoid difficulties 
in the execution Court. 

I'he .Plaintiff attached six schedules to 
her plaint. Sch. “ A ” sets out the 
amount standing to the credit of the Plain- 
tiff's mother in the books of Bamdhau in- 
cluding her ornaments. Sch. “ B ” re- 
fers to inmmoveable property consisting 
of fields, etc. Sch. " C ” includes money 
lent on mortgages, etc. 

Sch. “ D ’’ relates to outstandings ou 
current accounts, decrees, etc. Sch. “ E ’ 
gives the amounts due by the Plaintiff to 
certain specified people, and Sch. “ 
relates to moveable property alleged by, the 
Plaintiff to have been taken by the Defen- 
dant. 

The Appellant in his reply denied that 
he took forcible or unlawful possession of 

(8) 6 N. W. P. H/n. B. 888 (1874)^ on R 0. i 
L.B.6I.A.W, a. c. I. L. B. 1 AU- 
088(1876). 
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the property in dispute. He did not deny 
the feet that he did take possession of the 
property. In para . 6 of his reply he denied 
that the property mentioned in Sch; A " 
was the ^perty of the Plaintiff’s mother. 
In para. 1 he stated that he had not re* 
moved any ornaments and cash from (he 
safe of Bamdhan. In para. 8 he stated 
that the oniaments pledged hy Bamdhan 
to Kaluram belonged to the joint estate 
of the Defendant and Bamdhan and 
that he was entitled to them ; in para. 
11 he says that the property men- 
tioned in Schs. “B,” “ C,” “ D,” 
“ E,” and " E ” does not belong to the 
Plaintiff but to the Defendant. Practi- 
cally he admits having taken possession of 
all the property which the Plaintiff claimed 
to belong to the eslate of Bamdhan. In 
these circumstances their Lordships think 
that the decree should mm in the following 
terms : — 

(1) That it should be declared that the 
Plaintiff is entitled by right of succession 
to the estate of her father Bamdhan ; (2) 
that there should be a decree for possession 
of the immoveable properties claimed by 
the Plaintiff ; (3) that there should be a 
decree for the delivery of the ornaments 
and other moveable property taken posses- 
sion of by the Defendant ; (4) that the De- 
fendant should deliver to the Plaintiff all 
documents of title, securities for loans, 
such as, mortgages, decrees, etc., which 
came into his hands as appertaining to 
Bamdhan’s estate ; (6) that if necessary 
there should be an enqui^ as to what was 
the stridhan property of the Plaintiff’s 
mother ; an account of what is due to Ealu* 
ram on the ornaments pledged to him, and ' 
(6) an account of the debts of, and out- 
standings belonging tOj .Bamdhan’s estate 
realised by the Defendant' with liberty to 
the parties to'app^ to'^tbe Court for dteec- 
thms. -• 


In case any of the debts have been 
barrod' by the wilful neglect or default of 
the Defendant he .would necessarily be 
liable' for those debts. For the purpose of 
taking these accounts and giving' effect to 
the decree generally a Receiver should be 
ap^inted. . 

The^ Loi'dships will therefore humbly 
advise His Majesty that. the appeal should 
be dismissed with costs, and that - the 
amendments they have indicated should be. 
embodied in the decree. 

Solicitors : Messrs. Barrow, Rogers. «j6 
NevUl for the Appellant. 

Solicitor : Mr. H. S. L. Polak for the 
Respondent. 

a. D. M. 

.CIVIL APPBLLATB JURISOlCTIOll.j 
AFPBAL rROM Appbllatb Obdxr 
N o. 41 » or 1024. 

CUMINO, J. \ 

Paa>, J. JovMAN Bbwa, 

1926, Appellant, 

Heard, 1 and v. 

it, February. Basin Sarkab, 

J udgment. Respondent. 

2, February, j 

CVvtt Procedure Code ( Aet V of 1908), see. IjfS— 
Contraet of euretyehip, if may be embodied in peti- 
tion of eompromiee ^ed in oxeotUion cate— WAetber 
•t must bo in favour of the Court— Proper stamp 
which such d petition should bsar—Inss^Monay 
stamping sudt petition, efeet of— Stamp Aet (II of _ 
1899), sees. 85 and 86, efoet of, when such doeument 
admitted in evidence. 

In an execution case a joint petition woe 
filed by the judgment-debtor, the decree- 
holder and the surety embodying the terms 
of the agreement arrived at. The petition 
bore- the court-fee stamp appropriate to a 
petition : 

Held (on an application for execution 
of the decree against the suiefy) — That ike 
Contract' contained in the petitiOH aiMvmin- 
ed Wa contract of guarantee' tOitkin sec. 

77 
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128 of the Gordraet Act and the surety 
h-iving expressly contracted in the peti- 
tion that he should be personally liable lo 
perform the decree as provided in the com- 
promise the instrument in quest.ion was 
within sec. 145 of the Code of Civil Proce- 
dure, under which it is not incumbent that 
the contract of suretyship must be in the 
form of a security bond in favour of the 
Court, 

That the contract must be stamped not 
only as a petition but also with a further 
stamp appropriate to a contract of 
guarantee as provided by the Stamp 
Act aind under sec. B5 of the Stamp 
Act the instrument in question ought 
not to have been received in evidence or 
acted upon unless it was duly stamped ; 
but it, having been admitted in evidence, 
feu within the ambit of sec. 86 and could 
not be called in question. 

This was an appeal against an oriler of 
the Subordinate Judge of Mymensiiigh 
(Mr. Mohendra Nath Das), dated the 25t.h 
August 1924, affirming an order of the 
Munsif at Mymensiugh (Mr. J. C. Neogi), 
dated the 9th June 1924. 

The facts of the case will appear from 
the judgment. 

Babu Urukramdas Chakrabarty for the 
Appellant. " 

Babus Bimal Ch, Das Gupta and Pro- 
santa Bhusan Das Gupta for the Respon- 
dent.! 

The JuDGMBNT OF THB (VuTET was as 
follows : 

Page, J.— -This is an appeal from an 
order refusing to permit execution to be 
levied against a person who is alleged to 
have stc^ surety for the judgment-debtor 
in execution proceedines. 

The suit out«of which the controversy 
arofig x^iulted in a cmiaent decree under 
yfwjfh ib* judgment-debtor yvas ordered to 


pay Bs. 380 and the costs of the suit. An 
execution case followed. In the course of 
that case an agreement was arrived at 
between the surety, who is the present 
contending Bespohdent, the decree-holder 
and the judgment-debtor. The decretal 
amount was not paid by the judgment- 
debtor, but after an application had been 
made to execute the decree against the 
surety, a petition was filed on behalf of all 
the parties concerned stating the terms of 
the tripartite agreement which had been 
arrived at, and praying that the execution 
case might be withdrawn. That petition 
bears a court-fee stamp appropriate to a 
petition, but is not stamped either as a con- 
tract of suretyship or as a security bond. 
The Court, having regard to the petition, 
permitted the execution case to be with- 
drawn. 

Subsequently, the judgment-creditor ap- 
plied for execution of the decree against 
the surety to the extent to which ho had 
made himself personally liable for the 
decretal amount. This appheation was 
made under sec, 115, ^Iv.l x rocedure Code, 
which x>rovides that — 

Where any £ierson has become liable 
ns surety (a) for the performance of any 
decree or any part thereof, or (b) for the 
restitution of any {iroperty taken in execu- 
tion of a decree, or (c) for the payment of 
any money, or for the fulfilment of any 
condition imposed on any person, under an 
order of the Court in any suit or in any 
proceeding consequent thereon, the decree 
or order may be executed against him, to 
the extent to which he has rendered him- 
self personally liable, in the manner here- 
in provided for the execution ot decrees, 
and such person shall, for the puiposus of 
appeal, be deemed a parly within the 
meaning of sec. 47.” 

The ubjectiott of the surely , lu an order 
being made under sec. 146, CivU ProiN* 
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dure Code, was that he had never become a 
surety within sec. 146, C. P. C., or 
otherwise for the tulfilment of any obli- 
gation of the iudgment-debtor un’ev the 
decree. Now the contr.ict of suretyship 
upon which it was sought to make the 
Respondent liable in execution of the de- 
cree obtained against the judgment-debtor 
was contained in the petition of compro- 
mise, which was in the following form ; — 

“ Both sides hereby state : — ^It being in- 
convenient to pay money at present and 
the judgment-debtor, Petitioner, haying 
approached the decree-holder and Easin 
Barkar of Mahajanpur having stood surety 
for the said money it is arranged that the 
judgment-debtor will pay the entire 
amount due after deducting the amount 
paid and the costs of this execution ease to 
the decree-holder by the month of Kartik 
1328 B. B., otherwise I, Easin Sarkar, 
stand surety for the entire amount afore- 
said. If Easin Sarkar does not pay the 
money to you, the decree-holder, then you, 
the decree-holder, will be able to realise the 
money from me Basin Sarkar by executing 
this decree. Let it be known that the en- 
tire cattle attached are released from 
attachment. Let it be known that we, 
the decree-holders, have got Rs. 100 which 
was in deposit with Kutub Mandal which 
will be credited in the decree. The judg- 
ment-debtor and the surety remain liable 
for Rs. 268-1-3 (two hundred and fifty- 
three rupees, one anna and three pies only) 
and costs of this execution case after de- 
ducting the aforesaid Rs. 100 ’' 

The contest of fact at the hearing of 
this application was whether the Respon- 
dent had become liable as surety for the 
performance of the decree or for the pay- 
ment of any money within the meaning of 
sec. 146, 0. ,P. C. The Respondent 
assorted i^iat be had not signed and was 
nmther a party nor -privy to the contract 


set out in the netition. The finding of fact 
by the trial Court was adverse to this con- 
tention. 

It was held by the learned Munsif that 
the Respondent signed this petition and 
that the petition embodied the terms of 
the agreement which had been amved at 
between the parties. This finding was 
not animadverted upon by the lower Ap- 
pellate Court and must stand. 

In both the lower Courts this document 
was admitted in evidence and was marked 
as an exhibit. The lower Appellate Court, 
however, dismissed the application upon 
the ground that, inasmuch as the contract 
of suretyship was not duly stamped, it was 
not valid as a contract, and further held 
that whether that were so or not, the only 
mode bv which a person could become 
liable as a surety under sec. 146, Code of 
Civil Pi-ocedure, was by executing a secur- 
ity bund in favour of the Court, which the 
Court accepted. 

On a further appeal to this Court, the 
contention that the contract contained in 
the petition was rendered void because it 
was not duly stamped was not persisted in> 
In my opinion there is no substance in 
that contention. Failure duly to stamp n 
document which must needs be stamped 
by reason of the provisions of the Stamp 
Act does not affect the validity of any con- 
tract therein contained, but renders the 
document inadmissible in evidence. 

In my opinion, the contract contained 
iu (be petition signed by (he three parties 
conoei-ned amounted to a contract of 
guarantee within sec. 126 of the Contract 
Act. Under sec. 126 such a contract 
'* may be either oral or written.*' In my 
opinion, the contract must be stamped 
not only as a petition but also with a fur- 
ther stamp appropriate to a dontraet of 
guarantee as provided by the Stamp Act. 
Under sec. 86 of the Stamp Act, the in- 
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strdment in Buit ought not to have been 
received in evidence or acted upon unlusiH 
it was duly stamped. It was conceded) 
liowever, that this instrument was ad- 
mitted in evidence in the Courts below . 
It falls therefore within the ambit of see. 
^6 of the Stamp Act, which provides that — 
“ Where on instrument has been ad- 
tnitted in evidence such admission shall 
not, except as provided in sec. 61, be called 
4h question at any stage of the same suit 
or proceeding on the ground that the in- 
strument has not been duly stamped.” 

The admissibility of the document there- 
fore cannot be challenged in this appeal or 
in any proceeding subsequent to the trial 
and incidental to the suit. 

Now, the meaning and effect of sec. 3i> 
of the Stamp Act was considered in tlie 
case of Rung Lai v. Kedar Nath (1). In 
that case Bichardson, J., at page 520, ob- 
served with reference to sec. 36 : — 

” Under that i)rovision if any penalty is 
.to be exacted, it can only be exacted under 
.sec. 61. The revenue is then protected, 
•so far as it is protected, by that section. 

” In my opinion, once an instrument 
admitted in evidence in any proceeding, 
either under sec, 35 or under sec. 36, it is 
available in that proceeding for all pur- 
poses as if it h{[[d been properly stami)ed 
from the outset. The proceeding will 
go through to a valid termination and can- 
not afterwards be challenged for want of 
jurisdiction merely by reason of non-coui- 
pliwce with the Stamp Act. 

” Sec. 36 would be entirely nullified if 
on the conclusion of the proceeding in 
whudi the instrument is admitted, the pro- 
ceeding could be set aside by a separate 
P^eeding initiated by one of the parties 
bn t^M sole ground that the person having 
auth(Ell 7 «to receive evidence had admitted 

27 0. VV. N. 5tn, S20 ( 1921). 


or acted upon on Unstamped br insuffi* 
ciently stamped instrument,” 

See also per Chitty, J., in The Bomhap 
Company, Ld. v. National jtde Mitts (S). 

The learned pleader for the Bespondent, 
however, contended that such a contract of 
sai’et;^ship not being a security bond in 
fnvom* of the Court but merely a private 
arrangement between the decree-holder, 
the judgment-debtor and the surety did not 
render the surety amenable to the provi- 
aions of sec. 145. Code of Civil Procedure. 
In my opinion, for such a contention there 
is no warrant either in the Code of Civil 
Procedmo or in the Contract Act. Under 
sec. 146, Code of Civil Procedure, in order 
that oxecutiou may be levied against a 
surety, it is incumbent upon the applicant 
to prove that the surety had rendered 
himself personally liable for the perform- 
ance of some obligation as provided in the 
section. 

Having regard to the terms of the con- 
ti'uct of suretyship in this case, it is ap- 
parent that the Bes^wndent expressly con- 
tracted that he should be i)ersonally liable 
to i^erform the decree as provided in the 
compromise, and that if he failed to ful- 
fil his obligation as a guarantor of the 
judgment-debtor, ‘‘ the decree-holder will 
be able to lealize the money from me 
Easin >Surkar by executing this decree.” 
It is clear therefore that if the instrument 
in question is within sec. 145, Code of Civil 
Procedure, the contract is one under 
which the Bespondent tendered himself 
liable to have the decree executed against 
him personally to the extent to which he 
had guaranteed the performance by the 
judgment-debtor of his obligatibm under . 
the decree. It is urged, hCwever, that a 
contract of suretyship under sec. 145, Code 
of Civil Procedure, must be ih’tiie form' of 
a security bond. No authority ifor such a 
(2) 1. 1/ B. 89 Cal. eeoat p. 678 tlOlS). ' 
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cont«nti<Mi has been cited b^oie us, al* 
though we have been referred to nnmerous 
cases upon the subject and the terms of 
the section contain no reference to the 
form which a ooutract of suretyship within 
the meaning of the section must take. 
The words are : “ Where any person has 
become liable as surety," and under sec- 
126 of the Contract Act a contract of surety- 
ship "may be either oral or written." 
In my opinion, the instrument in suit con- 
forms to the requirements of sec. 145, 
Code of Civil Procedure. 

Lastly, it is urged that it is only where 
the contract of suretyship is in favour of 
the Court that execution cun • be levied 
against the surety under sec. 145, Code of 
Civil Procedure. 

No doubt in many cases the security fur 
the performance ct the obligation refciTcd 
to in sec. 145 will be given to the Court, 
and, in such a case it is usual to requiio 
that a security bond should be entered into. 
But 1 see no warrant in any of the cases 
to which we have been referred for the 
proposition that it is only a security bond 
in- favour of the Court which can be exe- 
cuted against the surety under sec. 145. 

No such limitation is contained in the 
section, and, in my opinion, it follows from 
the ratio decidendi of the judgments deli- 
vered in Mukhta Prosad v. Mohadeo Pro- 
cad. (8) and Brojendra Lai Das v. Lakhmi 
Naram Khanna (4) that no such limitation 
as is suggested ought to be placed upon 
the language used in sec. 145, Code of 
Civil;Prooedure. In my opinion, in a case 
where a person has contracted expressly 
that he will guurantee the performance of 
any of the obligations set out in sec. 145, 
whether such a contract be oral or in writ- 
ing, he has rendered himself liable to be 
proeeeded against in execution of the de- 

(8) 1. 1,. B. 88 All. 887 (1916). 

- (4) 49 O. W. N. 901 (1916). 


ciee as provided in sec. 145, Code of Civil 
Procedure. 

For these reasons, in my opinion, the 
order against which this appeal is brought 
sliould set aside and the decree-holders 
would be permitted to proceed with the 
application under sec. 145, Code of Civil 
Procediue, for execution against the 
surety. 

In my opinion, this instrument ought 
not to have been admitted in evidence 
without having been stamped with an addi- 
tional eight annas stamp, and we deter- 
mine that the amount of duty with which 
the instrument is now chargeable is eight 
annas exclusive of any penalty which may 
be levied, and that the duty is payable by 
the decree-holders. The document will be 
impounded, and a copy of the declaration 
of the Court as to the duty payable will be 
sent to the Collector. 

The Appellants are entitled to their costs 
in all the Courts. The hearing fee on 
this appeal is assessed at three gold 
mohurs. 

Cuming, J.— I agree. 

S. C. M. 
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B and O jointly held a non-transferablc 
occupancy holding in equal shares and 
afterwards there was an amicable partition 
between them. G’s share was inherited 
by N who executed a kabuliyat in favour 
of the landlord by which the rent was in- 
. creased for excess area and it was sUpulal- 
ed that N wotdd not be competent to trans- 
fer the leasehold lands in any way and in 
case of transfer the landlord would be en- 
titled to tahe khas possession of the same. 
It appeared that undivided portions of 
lands of the holding were included toithin 
this kabuliyat. After N’s death the De- 
fendants came into possession of these 
lands by purchase from P who was the 
daughter's son of G. Plaintiff thereupon 
sued the Defendants for khas possession : 

Held — That N's tenancy did not consti- 
tute a holding as defined by the Bengal 
Tenancy Act, inasmuch as undicided por- 
tions of the holding were included within 
that leasehold, and the sale of that ten- 
ancy being of a part of the holding the land- 
lord was not entitled to recover possession 
on the ground of abandonment of the hold- 
ing. 

HcERX Ghaban Bose v. Kanjit Bi>'oua 
(J.) referred to. 

Held — That though N’s tenancy did not 
constitute a holding stUl the landlord was 
entitled to khas possession of the said 
leasehold lands on the ground of transfer 
of the same in breach of the covenant con- 
tained in N’s kabuliyat which did not con- 
tracene the provisions of sec. 178 of the 
Bengal Tenancy Act and which was valid 
under that Act. 

Plaintiff’s claim for klias possession was 
allowed. 

This was an appeal against the decision 
of Babu Nagendta Nath Bhattacharjee, 

(1) I. L. B. 26 Oal# sftn : 8, c, I 0. W. H. 

ISS1 nSQAt. 


Subordinate Judge of Zillah Jessore, dated 
the 1st of May 1928, reversing the deci'ee 
of Babu Baman Chandra Banerjee, Mun- 
sif, 3rd Court at Narail, dated the 10th of 
November 1921. 

The facts of the case material to this 
l eport are as follows : — 

Plaintiff sued the Defendants for re- 
covery of khas possession of several plots 
of land and half share in some plots on 
establishment of Plaintiff’s title to the 
same. Plaintiff’s case was that under his 
paint ruuhal there was a uon-transferable 
(K'cupiuicy holding bearing a jama of 
Its. 25 which formerly belonged to Baidya- 
nath Mandal and Golak Mandal in equal 
shares. 

The jama was afterwards divided in two 
equal shares with distribution of lunt of 
rts. 12-8 in each shaio. After Gulak’s 
death Nityamoyi came to hold his lands 
.IS his successor and executed a kabuliyat 
on tlie 28lb Chaika 1313 B. S., in favour 
of Plaintiff’s father, and there being in- 
crease of area the rent of Bs. 12-8 was in- 
creased to Bs. 15-10. Nityamoyi died in 
1323 B. S. without leaving any heir. On 
(he 15th Magh 1326 B. S., there was an 
attempt on Plaintiff’s behalf to take khas 
possession of the land but the Defendants 
Nos. 1 to 7 resisted and gave out that they 
purchased the lands in suit from - one 
Pitumbari Dassi. Plaintiff thereupon 
brought this suit for khas possession. 

Defendant No. 1 alone contested the 
suit, and bis defence, inlet alia, was that 
there was no division of the tenancy of • 
Bs. 25 and distribution of rent, there was 
no separate tenancy for the share of Golak 
Mandal, and there were lands in ijmali of 
both the shares and there could not be 
any separate holding for Qolak’s portion 
legally ; that the jama was a tenure and it 
was transferable and the llefendants 
Niw I (o 7 purchased (.he share of Golak 
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by a kobala, dated the 28th Jaista 1826 
B. S., from Pitambari who was Uie widow 
of the daughter’s son of Golak and who 
executed the hobala on behalf of her minor 
sons who were legal heirs and entitled to 
the jama. 

It appeared that the original jama of 
Rs. 26 was not created by any written in- 
strument. 

The following iwrtions of the kabaliyat 
executed by Nityanioyi in favour of Babn 
Raj Kumar Roy, fatlier of the Plaintiff, 
dated the £8th Ohaitra 1318 B. S., will 
be found material to this report : — 

“ . . . . Under this putni mahal there 
was the non-transferable, variable jama oi 
Rs. 12-8 ill village Taleswar, Mouja Ashti 
Baria recorded in the office of the former 
malik as being in my possession and bear- 
ing the names of Baidyanatli and Golak 
:\landal. The lands of this jama having 
now*increased on measurement, Rs. 16-10 
is settled to be the annual jama for 10 
bighas and IJ cottas of land .... .Bui 
the said lands of 10 bighus IJ cottas I 
shall pay the rent of Rs. 16-10 every 

I » 

year 

Cl. (9) of the kabuUijat was as follows : — 
“With respect to this jama or any por- 
tion thereof, I shall not be entitled to make 
a gift or sell or give settlement of, or 
create any lien or incumbrance in favour of 
anybody or otherwise transfer the same in 
any way. In case I do so, you shall be 
entitled to take khas possession of the en- 
tire mahal either of your <jwn motion or 
thiough the Court and I shall not be able 
to object to the same.” 

The lands in the schedule to the kabu- 
liyat comiffised 21 plots, total area of 
which was 10 bighas IJ cottas. Of these 
21 jdots, 6 plots, viz,, plots Nos. 1. 17. 19 
to 21 were described as (nishpi) 8 
elites, 4 cottas, 6 corttas, 12 cottas and 1| 


chattaks respectively after giving the 
boundaries. 

The way in which these plots were 
stated in the kabtdiyat will appear from 
the following description of plot No. 1 : — 
Plot No. 1. — To the south of the homes- 
tead of Sitanath Samaddar, to the east of 
the liouso of Taramani Debya, to the 
north of the house of Golak Mandal and to 
the west of the road fsifwf (wiriipt) 8 oottas. 

The Miinsif dismissed the Plaintiff’s 
suit. He held that the jama of Rs. 25 was 
a tenure, and even if it was taken as an 
occupancy holding the Plaintiff was not 
entitled to khas possession. 

The following portion of bis judgment 
will be found material : — • 

“ There is, however, nothing to shew 
that there was a division of the lands of 
the tenancy by metes and bounds. All 
that we find is that there were some plots 
of land exclusively possessed by Nityamoyi 
and some by her other co-sharer, but there 
were some other plots which were never 
divided but possessed jointly by both' the 
co-sharers. The plaint itself will shew 
that plots Nos. 17, 19, 20 and 21 of the 
schedule are only undivided half shares of 
some plots. Thus it cannot be held that 
there was division of the tenancy, and each 
portion of the jama could not become a 
separate holding of the tenancy. There 
being no separate holding for the moiety 
share of Nityamoyi the transfer of this por- 
tion or abandonment of it could not operate 
as abandonment of the entire holding so as 
to entitle the Plaintiff to take khas posses- 
sion of it. Baidya Nath De y. Him (2), 
Hurribole v. Tasimuddi (3), Ahadullah v. 
Ganga (4), Binayak Das v. SonUnuddi (5) 

(2) I. L. R. 5>5 Cal. 91? t a. o. 2 C. W. N. 44 
(lSU7i. 

(8) 2 O. W. K flSO riSPO. 

(4) 2 0. L. J. 10 (ln08). 

(R) 24 0. W. N. IMS (1920 
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Bibi (8).” 

On appeal by the Plaintiff, the Subordi- 
nate Judge ol Jossore allowed tlic ap])eal 
and gave the I'laintiff a decree for khas 
posseasion. 

TJie following portion of lii» jiulginont 
will be found material to this report : — 

“ Supposing, however, that Nityamoyi 
has the interest of a tenure-holder in the 
land I fail to perceive how the Defendants’ 
position is in any way irnpioved thereby. 
By cl. (.9) of the kabttliyal it i.s pr iviued th.it 
if the lessee gives away, sells, sublets or 
encumbers it or in any way transfers it, the 
lessor will have a right to re-enter. 

* This clause in the kabuliyat will be 
binding upon subsequent holders of the 
demised land. The lease was given effect 
to in the reoord-of-rights and in the very 
kobala by which I he Defendants made the 
purchase the lease is accepted as the bind- 
ing contract. I therefore hold that the 
Defendants cannot avoid eviction even if it 
be held that a permanent tenancy of the 
nature of the tenure was created in res- 
pect of Nityamoyi’s share. 

It is an admitted fact in the case that 
Golak and Baidyanath divided the khamar 
land amongst themselves and held sepa- 
rate possession of such If^amar land. The 
Defendants, however, contended that the 
tenanted plots remained ijmali between 
them. From the kabuliyat, Ex. 3, it ap- 
pears that moiety shares of 6 plots were 
included in it along with 17 other entire 
plots. The pleader for the Appellant tried 
to explain away the occurrence of a moiety 
^re of some plots in the kabuliyat by say- 
ing .that it was due to indolence of the 
Plaintiff's officers who did not ttdie the 
trouble to. ascertain the precise portion of 
the land of ^nch Nityjmoyi was in pos- 
session in thoM plots and in support of his 
« 717 at p. 719 (I9BI), 


contention he pointed to the parobas of 
the record-of-rights (Exs. B to B 8) 
in which Nityamoyi’s tenancy is repre- 
sented as consisting of a number of entire 
plots. In view, however, pf the fact that 
in the plaint the jama is described as con- 
sisting of a moiety share of some plols 
along with some entire plots T am unable 
to accept the contention of the Plaintiff. 
1 1 seems to me that the tenanted lands 
might have been partitioned at the time 
«jf the record-of-rights, but the Plaintiff 
has not accepted the partition of these 
plots. A holding under the law must con- 
sist of entire parcels of land. Nityamoyi’s 
kabuliyat did not therefore create a new 
holding hut by it the landlord confirmed 
an imperfect partition that had been made 
before the former holding ceased to exist 
upon it. Thus a new tenancy was created 
in Nityamoyi's favour witli a rent of 
.Its, 15-10 ns. which was not an aliquot 
part of the previous rent. The Tenancy 
Act makes no provision for tenancy of 
this character and its incidents are rather 
uncertain, but at any rate such a tenancy 
will not bo transferable in the absence of 
local custom or usage. The Defendants 
did not plead any such custom or usage 
but rested their defence solely on the basis 
that it was a tenure. I have seen that 
even if it was a tenure the Defendants did 
not acquire any right by the tranrfer in 
their favour. In my opinion it was merely 
a raiyati lease that was effected by Ex. 3 
and it was not transferable.” 

Against the decision of the Subordinate 
Judge Defendant No. 1 preferred this 
second appeal. 

Mr, Harendra -Kutnof SarbadhikaTi and 
Babu Nripendra Ghmdrat Das for the Ap- • 
pellant. 

Babus Hemendra Chandra Sen ahd 
Surendra Nath Sasu (Sr.) for the Bespon^’ 
dents. - ... : ' 
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Th6 JVDOMBNT OF THB COITBT WaS AB 
fdkiWB 

B. B. Ohobb, J . — ^This appeiil atiseB 
oat of a BOit for reooreiy of khas poBBeBsion 
of certain land. The trial Court dismiBsed 
the Boit which was decreed on appeal by 
the Subordinate Judge. 

Defendant No. 1 haa appealed to this 
Court. The facta found by the Subordi- 
nate Judge are that certain lauds belonged 
jointly to two persons Baidyanath and 
Golak in equal shares. There was a parti- 
tioQ between the two co-sharers and the 
lands belonging to Oolak’s share were in- 
herited by one Nityamoyi. She died 
sometime in 1916. Before her death she 
executed a kdbuliyat in favour of the 
Plaintiff, dated the 11th of April 1907. 
It was stated in that kabuliyat that the 
lands of which she had been in possession 
were found on moaburenient to be in excess 
of the original jama and thercfoie the rent 
was altered and certain terms were 
arranged between the landlord and Nitya- 
moyi with regard to her leasehold pro- 
perty. The Defendants came into posses- 
sion by right of purchase from one Pitam- 
bari who was the widow of the daughter’s 
son of Qolak. 

The Plaintiff claimed possession of these 
lands on two grounds : — ^First, that the 
transfer to the l^fendants was made in 
contravention of the terms of the kabutiyat 
executed by Nityampjri and secondly, that 
the tenancy being that of an occupancy 
laiyat the purchasers had acquired no title 
as against the landlord as the occupancy 
right was not transferable by custom. 

The trial Court found that the leasehold 
was a permanent tenure, that the sale was 
of a pettkm of the tenancy which was sale- 
able Mid that therefore the Plaintiff was 
not entitled to succeed in ejectment. On 
appeiri hf tlM Plaintiff the Subordinate 
Jalge held'-thab If the leaMhold interest 


of Nityamoyi be held to be a permineat 
tenancy then the sale having beell effected 
in breach of the covenant contained in the 
kabuliyat executed by her the landlord was 
entitled to re-enter. He, however, held 
that the interest of Nityamoyi in the 
lands was that of a raiyal . He found that 
the leasehold did not form a bolding as de« 
fined by the Bengal Tenancy Act, because 
it did not consist entirely of paioels of land 
but some undivided shares of land under 
the occupanev of tenants were included 
within the leasehold. He came to the 
conclusion that the Bengal Tenancy Act 
made no provisions for a tenancy of this 
character and the incidents of such a ten- 
ancy were rather uncertain, but that, at 
any rate, such a tenancy would not be 
transferable. In that view he made a 
decree in favour of the Plaintiff. 

Defendant No. 1 by this appeal con- 
tends that the leasehold having been 
found not to consist of a bolding as defined 
by the Bengal Tenancy Act the sale to the 
Defendants cannot be considered to be an 
abandonment of the bolding by an occu- 
pancy raiyat which would entitle the land* 
lord to take khaa possesrion as on an 
abandonment under the Bengal Tenancy 
Act. It is contended by the learned vakil 
on behalf of the Flaintiffs-Bespondents that 
the leasehold really consisted of a holding 
and he placed the kabuliyat before us. On 
reading the descriptions of the lands in the 
schedule there cannot be any doubt that 
the undivided portions of lands have beeh 
included within the leasehold and there- 
fore according to the decision in the case 
of Hurry Charan Bose v. Ranjit Singha (1) 
the tenancy cannot be said to comprise a 
holding as defined in the Bengal Tenancy 
Act. The sale therefore cannot be con- 
strued into an abandonment of a holding 

(I) i.i:<.B.s6 0ai.ei7ai •. o. t o. w. «• 
sal (iswb 
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))y an occupancy raiyat and the landlord 
is not therefore entitled to recover posses- 
sion on that jrroond. But it is contended 
on behalf of the Bespondents that the 
Plaintiff is entitled to take advantage of 
the provision with regard to the restriction 
as to alienation contained in the kahvliyat 
of Nityamoyi and that he is entitled to re- 
enter on account of the breach of that 
covenant. Cl. (9) of the kahvliyat runs 
thus : — “ With respect to this jama or 
any portion thereof, I shall not be entitled 
'to make a gift or sell or give settlement of 
or create any lien or incumbrance in favour 
of anybody or otherwise transfer the same 
in any way. In case I do so, you shall be 
entitled to take khas possession of the en- 
tire mahal either of your own motion or 
through the Court and I shall not be able 
to object ,to the same.” This is a clear 
provision restricting alienation and reserv- 
ing the right of re-entry by the landlord 
in case of breach of the covenant. Ac- 
cording to the Plaintiff’s case there has 
been a transfer which is a breach of the 
covenant. It is, however, argued on be- 
half of the Appellant that this covenant is 
not valid under the Bengal Tenancy Act. 
I cannot find any provision in sec. 178 of 
the Bengal Tenancy Act which prevents 
any such agreement being entered into. 
'An attempt was made on behalf of the 
.Appellant to bring this covenant within 
the provisions of cl. (d). sub-sec. (3) of the 
sec. 178 of the Bengal Tenancy Act, which 
enacts that nothing in any contract made 
between a landlord and a tenant shall take 
away the right of a raiyat to transfer or 
bequeath his holding in accordance with 
. local usage. But the answer is that this 
leasehold is not a holding and the Defen- 
dants have not been able to prove that 
there ' was anjj local usage authorising 
them to transfer their tenancy. There is 
in the Act wUdi.tbe oleusein 


me kabuHyat mentioned above 
against. In my opinion therefore the 
Plaintiff is entitled to re-enter for the 
breach of the covenant above referred to^ 

The appeal must, therefore, be dis- 
missed with oosts. 

OuMiNo,J.— lagiee. 

H. C. S. Appeal dismused toith easts. 

tClVIL APPELLATE JUBISOlOnOlLJ 
Aptral raoit AppiUian Dkobrr 
No. 2343 or 1923. 

SuHRAWAHDT, J. % Lal Brbary Maitt and 
Grabam, j. on., Plaintiffs, 

1926, Appellants, 

Heard, i,. 

12, February. Rajbndba Natb Maity 
Judgment, and ora.. Defendants, 

15, February, j Bespondents. 

Aevmue Sale Aet (XI of 18B9)-N<m-Krviee of 
proper notice under tee, 6, efeet of, under eee. SS— 
Combined notice under eee. 6 and eee. 6, if valid 
notice under the latter -Object of the reepeetive 
noticee under eeee. 6 and 6- Sale, when to bent 
aeide—Jieeeeeity of ehowiny eubetantial injury— 
Ceee, if to be included in otreare of revenue— 
Revenue money order— Collector, if can appropriate 
remittance to kiat other than that mentioned ^ 
remitter— Contract Act (I of ISTS), eee. 59. 

The notice under sec. 6 is to be issued 
for the purpose of giving teaming to the 
people concerned of the HabiUty of the 
mehal being sold in the event of the pay- 
ment not being made loithin the time fixed 
therein. It must therefore issue before 
the mehal has become liable to sale; tohere- 
as the notification under see. 6 has to be 
issued after the property has become {iable 
to sale — a date for sale having been fixed. 
Therefore a combined notification under 
secs. 6 and 6 cannot be legally issued and 
when such a notification is issvMd the effect 
is non-service of a proper notification under 
see. 6. 

Under sec. 88 of (he 'Aei whet (s meant 
by irregularity U tht f apt of fht 
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Having Hem held contrary to the provi- 
sions of the Act, There is no distinction 
made ■ betwem illegality and irregularity. 
The akdhorities show that when the 
Collector has jurisdiction to hold the sale, 
non-compliance with any of the provi- 
sions of the Act will render the sale liable 
to be set aside only on the ground that a 
party has sustained substantial injury by 
reason of the illegality or irreaulanty 
complained of. 

The finding of fact that the low price 
fetched at the sale was not due to the 
failure of the Collector to issue a proper 
notification under sec. 6 of the Act is a 
finding of fact which must be accepted, and 
whether the non-compliance with the pro- 
visions of sec. 6 amounts to illegality or 
irregularity, the Plaintiffs are not entitled 
to succeed in view of the finding of the 
Court below that the inadequacy of price 
was not due to the breach of any provi- 
sions of the Act. 

Cesses should not be included in the 
amount recoverable under, the Revenue 
Sale Act, but if there be arrears of reve- 
nue due and unpaid, the fact that the 
amount of arrears claimed was different 
from what is found really due efc'd not 
take away the jurisdiction of the Collector. 

Where an amount is sent to the Collector 
by postal money order it must be appro- 
priated by the Collector to the kut men- 
tioned by the temitter under sec. 69 of 
the Cmtraet Act, 

Per Geaham, J.—Act XI of 1869 is a 
stringent enactmmt for the realisation of 
arrears of revmue and that being so, there 
is an obligation to comply exactly with its 
regurrentenis. 

’A noUfiptdion under sec. 6 ought to be 
issued in aU eases and it cannot be dispens- 
ed an^tha ground that a notification 
under seo. 6. 


This was an appeal against the decree 
of A. Henderson, Esq., District Judge of 
Zillah Midnapur, dated the 29th of June 
1923, reversing the decree of Babu Amrita 
Tjal Mukerjee, Subordinate Judge of 
Zillah Midnapur, dated the 29th of July 
1922. 

The facts of the case will appear from 
the judgment. 

Mr. Amarendra Nath Basu and Babu 
Rama Prosad Mukhopadhaya for the Ap* 
pellanls. 

Dr. Dtcarka Nath Mitter, Mr. Harettdra 
Kumar Sarbadhikari, Babus Subodh Chan- 
dra Dutt and Nripendra Chandra Das for 
the llespondentb. 

The .luDGMENT OF THB CoUBT was as 
follows r— 

Sohrawabdy, J. — ^This appeal by the 
Plaintiffs arises out of a suit for recovery 
of possession of their 6 annas share in 
Touzi No. 1666 of the Midnapur Oollec* 
torate after setting aside the revenue sale 
of the said Touzi held on the 10th January 
1921 or -in the alternative for a directioh 
a[x)n the Defendants to reconvey the 
Plaintiffs’ share in the Touzi to them. 
The learned Subordinate Judge in the 
trial Court being of opinion that there were 
no aiTears and that there was no publica* 
tion of the notice under sec. 6 of the Beve- 
nue Sale Act (XI of 1869) which omission- 
rendered -the sale ipso facto ^oid passed a 
decree in faw>or of the Plaintiffs setting 
aside the sale as null and void and allow- 
ing the Plaintiffs to recover possession- of 
their 6 annas share in the mehal. On ap< 
peal the learned District Judge of Midna- 
pur held that the decree of the trial Court 
was apparently wrong in setting aside the 
entire sale when the other propiietOTB of 
the Touai did not object to it. The only 
decree in his opinion that could have been 
passed was for an order .upon Defendant 
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No. 1 (purchaser) to reoonvey the property 
to the Plaintiffs. The learned Judge fur- 
ther held that there was serrioe of a 
police which might be taken to be one 
under sec. 6 of the Act ; but if there was 
no service of a separate notification under 
sec. 6, it amounted only to an irregularity 
and that as the Plaintiffs failed to prove 
substantial injury the sale was not liable 
to be set aside under seci 33 of the Act. 
In this view the learned Judge dismissed 
tue Plaintiffs’ suit. 

The Plaintiffs have appealed and on 
their behalf it is urged in the first place 
that the sale was bad in law as no notifica- 
tion under sec. 6 of the Bevenue Sale Act 
was served and as this amounted to an 
illegality the sale should be held to be in- 
valid. In the second place it is contended 
that on proper calculation it should have 
been found that there were no arreai's ; 
and that the Courts below were wrong in 
Qonsideiing the amount claimed for cess 
as part of the revenue recoverable under 
Act XI of 1859. 

As regards the first ground, it is neces- 
sary to state the facts of the case. The 
mehal was assessed with revenue of 
Bs. 107-11-9 and cesses of Bs. 2-12-0 pay- 
able in four quarterly instalments. It is 
found that the axdount due for March and 
June kiits of 1920 was short by Bs. 5-7-9 
^s. According to the notification made 
by the Board of Bevenue under sec. 3 of 
the Act the March Mst was to have been 
paid on or before the 28th March and the 
June kiat on or before the 28th June. 
Under sec. 2 of the Act these kiaU, if un- 
paid, were arrears on the let May and Ist 
'August... On. the 9th August 1920 the 
GoUectw directed the issue of notice under 
seCi 5 the Act, which was served in 
Septes^r 19^,)“ w there were some 
,%^<tUp3e4t8 on the mehal. Tliia notice 
.following form :r-“ Notice is 


hereby given under" se^. 5 and 13 <ff 
XI of 1859 that unless the arrears of reve^ 
nue mentioned below are paid mi or before 
the next latest date of payment, viz., the 
28th August 1920i the under-mentioned 
estates or share of the estate in the Dis- 
trict of Midnapur will be pot up fm sale 
at the office of the CSollectm of that Dis- 
trict on the 10th January 1921 at noon for 
the said arrears.” On the 17th November 
1920 the Collector ordered that the mehal 
should be advertised for sale. The sale 
was held on the 10th January 1921 and the 
mehal was purchased by Defendant No. 1 
fur Bs. 2,100. Before the sale, on the 
25th and 29th September 1920 the Plain- 
tiff remitted the sum of Bs. 5-1 to the 
Collector by two money orders with the 
direction that the amount should be credit* 
ed towards the September kiat. 

It appears that there was only one notice 
seiTed purporting to be under secs. 5 and 
13, referred to above. The learned Dis- 
trict Judge is of opinion that the notice 
was in the form of the notice prescribed 
by the Board of Bevenue and in fact it 
amounted to a combined notice under secs. 

5 and 6 of the Act. I must express my 
regret that the form should have been 
adopted iox the purpose of necessary noti- 
fications under the Act. The notice under 
sec. 5 is to be issued for the arrears of the 
description mentioned in that section. 
That section says that such notice shall 
specify the nature and amount of the 
arrear so demanded and the latest dat^jMS'^ 
which the payment thereof diall b^ -re- 
ceived and shall be served not less tl^ 15 
clear days prec^eding the date fixed for pay- 
ment according to seC. 3 of thp Aist. ' 
cording to see. 3 of the Acty't^ Board of 
Bevenue las fixed the dates payment 
the k/ata which in the present eaeo' were 
ihe 28th March' and ifha 9Blh Junet ; The 
notice uodec sec* 5 should We* Hsued If 
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alear days before those dates. The noti- 
fleatkm ohder sec. 6 is to be issued after 
the latest date of payment fixed in the 
manner prescribed in sec. 3 of the Act. 

The notice under sec. 5 apparently is 
to be issued for the purpose of giving 
wammg to the people concerned of the 
liability of the mehal being sold in the 
event of the payment not being made 
yrithin the time fixed therein. It must 
therefme issue before the mehal has be- 
came liable to sale ; whereas the notification 
under sec. 6 has to be issued after the pro- 
perty has become liable to sale — ^a date for 
sate having been fixed. In this view I 
fail to understand how a combined noti- 
fication under secs. 6 and 6 can be legally 
issued. The effect of the issue of this 
notice in the present case must be that 
there was no service of a proper notifica- 
tion issued under sec. 6 of the Act. 

The next question that arises for consi- 
deration is the effect of non-service of a 
notification under sec. 6 of the Act. In 
order to decide this question it is neces- 
sary to consider the second point raised 
on behalf of the Appellants, namely, that 
there were no arrears of revenue at the time 
of the sate. If the Appellants succeed in 
establishing that there were no arrears at 
the date of sate, they must succeed in 
tbe suit as in that case the Collector had no 
junsdiction to bring the mehal to sate. 
It has been held in several cases that 
^here there were no arrears there was no 
ite under the Act and therefore tbe Civil 
ffourt has jurisdiction to set aside the sale 
apart from the Act. It is argued on behalf 
of the Af^ieUants in tbe first place tdiat the 
amount of cesses could not be included in 
tbs amount-reoovmbte under the Revenue 
Sate Act; and for this view tehanoe was 
placed on mu. 42 of the Bengal Cess Act 
of 1386 and the case of Qvfiraj Sahai ▼. 


Secretary of State for India in Council Cl). 
In my opinion this contention is right. 
But the amount of cesses comes to .about 
Bs. 3 and if that is deducted from the 
amount due, namely, Bs. 5 and odd, there 
would still be a balance of Bs. 2 and odd 
due on account of atmars of Government 
•revenue. It cannot therefore be said 
that there was no arrear due at the date of 
sale. This gave junsdiction <o the Collec- 
tor to hold tbe sate under the Act. The 
fact that the amount of arrears claimed was 
different from what is found really due did 
not take away that jurisdiction. The sate 
was therelbre held with jurisdiction. 

It remains to be seen whether tbe sale 
is liable to be set adde in the absence of 
service of notification under sec. 6 of the 
Act. The matter really rests upon the 
construction to be put on sec. 33 of »he 
Act. That section provides that no sale 
for arrears of revenue shall be annulled 
by a Court of justice except on the ground 
of its having been made contrary to the 
provisions of this Act and then only on 
proof that the Plaintiff has sustained sub- 
stantial injury by reason of the irregularity 
complained of. It is argued on behalf of 
the Appellants that the failure to serve 
the notification under sec. 6 of tbe Act ts 
not an irregularity and is not covered by 
sec. 33. In support of this view reliance 
has been placed on some passages in the 
judgment in the case of Maharaja Maha- 
shvr Singh v. Hurruck Narain Singh (2). 
That case was decided under the provi-^ 
dons of Act I of 1845, which did not oon- 
tain any provision corresponding to sec. . 
33 of Act XI of 1859. Therefore it is no 
authority in support of the view (Hissed 
before us. The sheet-anchor of the Ap- 
pellants’ case ' is the decision of a Full 
Bench of this Ciourt in the case of Lola 

U) 1. b. a. 11 Oal. 414 •( p. 481 (ISM). 

(S) bH.!. A.S68atpp.878,a8>ae88|. 
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Mobarak Lal v. The Secretary of State for 
India in Council (3). It was therein de- 
cided by a majority of 4 Judges that a non- 
compliance with the pinvisions of sec. 6 
of Act XI of 1859 is not a mere irregularity 
curable by sec. 8 of Bengal Act VUI of 
1868, but an illegality ; and the sale held 
without compliance with the provisions of 
sec. 6 of the Act is null and void as not 
being a Bale under the provisions of Act 
XI of 1869. Tottenham, J., dissented 
from this opinion and held that the sale 
held under such conditions is not ipso facto 
null and void, but is liable to be annulled 
only on proof that the person whose land 
lias been sold has sustained injury by 
reason of the informality in the ijublication 
of the notification. It is submitted on be- 
half of the Bespoudents that this decision 
has, by the Judicial Committee as well as 
by later decisions of this Court, been iin- 
pUedly overruled and the correct view that 
is now established upon the authorities is 
that non-compliance with the provisions of 
sec. G, be it an illegality or irregularity, 
does not render the sale ipso facto void 
but makes it liable to be set aside on proof 
of substantial injury to the party complain- 
ing under sec. 33 of the Act. In support 
of this view reliance is placed upon the 
cases of Radha Charan Das v. Sharafuddin 
Hossein (4) and Gangadhar Das v. Bhikari 
Cfuiran Das (6). In the former case it is 
held that the Full Bench ruling in Lata 
■Sfobarak Lal v. Secretary of State (3) has 
in effect been overruled by the decision of 
their Ijmrddiips of the Judicial Committee 
ip the case of GobindahU Roy v. Ram 
Janam Misser (6). In the latter case the 
learned Judges held that Lola Mobarak' s 

(8) L L. B. It Cal. 800 (F. B.) (1886). 

(41 I.^ B. 41 001.^87811818). 

(6) 18 0. W. K. 827 (1811). 

HIJL B. 80 1. A. 165; a. o. T. L. B. 81 Cal. 

(1888). 


case (3) has ceased to be binding by reason 
of the decisions of their Lordships of the 
Judicial Committee in Tasadduk Khwi.v. 
Ahmad Hossein (7) and in GobindaJal 
Roy V. Ram Janam Misser (6). The posi- 
tion therefore has to be examined in order 
to find out if the view taken in these eases 
is correct. The decision of their Lord- 
ships of the Privy Council in Gobindalal 
Roy’s case (6) was in an appeal against a 
decision of this Court reported sub-noihine 
Gobindalal Roy v. Bepradas Ray <8). 
This was u decision passed by Tottenham 
and Cordon, JJ. At page 413 of the report 
the learned Judges stated thus : ‘ ‘ We need 
not express any decided opinion on this 
latter point ” (the application of sec. 33 
of Act XI of 1859), ‘ ‘ because it seems to 
us that we are bound by the judgment of a 
Full Bench of this Court in a somewhat 
similar case, Lola Mobarak Lal v. The 
Secretary of State for India in Council (3), 
and that in accordance with that judgment, 
wu are compelled to hold that sec. 33 of 
Act XI is not applicable to the present case, 
whatever be our own opinion on that 
point. ” The last few words had reference 
to the dissentient judgment of Tottenham, 
J., in that Full Bench case. On appeal 
from this decision the Judicial .Committee 
sot it aside and confirmed .the sale ; but no 
direct reference was made to the Full 
Bench case in their Lordships’ judgment. 
It, however, appears from the report of the 
case that it was argued before their Lord- 
sbjps on the strength of the Full Bench 
decision of this Court. In giving their 
judgment their Lordships made the follow- 
ing observation : “ In the opinion of their. 
Lordships a sale is a sale medB under Act 

W LL.B. UCaL800(F.BJ(1886). . . 

(8) L. B. 20 1. A. 186; •. 0. t ti, B. 81 Cal. 

70 (1883). 

(7) L. B. 80 I. A. 176 1 f. o. I. L. B. 81 0«1. 

86 (1888). ^ ‘ . 

(8) 1. b. B. 17 Oal. 788 (1888)< 
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, ,XI ,of 1859 within the meaning of that Act 
whra it ia a Bale for arrears of Oovemment 
revenue, held by the Collector or other 
. officer authorised to hold sales under the 
Act, although it may be contrary to the pro- 
vuions of the Act either by reason of some 
irragularity in publishing or conducting the 
sale or in consequence of some express pro- 
vision for exemption having been directly 
contravened .... It is difficult to sup- 
pose that the introduction of that sen* 
tence *’ (“ and then only on proof that the 
Plaintiff has sustained substantial injury by 
reason of the irregularity complained of ”) 
“ into the Act of 1859 could have been in- 
tended to have the effect of excluding from 
sec. 33 all cases of illegality as distinguish- 
ed from irregularity. ’ ’ The case of Radha 
Gharan Das v. Sharafuddin Hossein (4) 
was taken in appeal ISharafuddin v. Radha 
Gharan Das (9)J before the Privy Council 
and their Lordships confirmed the deci- 
sion of this Court. It was argued in that 
case that tiie publication of the notification 
under sec. 6 in the Vernacular Local 
Clazette was an illegality and not a mere 
irregulai'ity. Their .Tjordships held that 
the procedure was not contrary to the pro- 
visions of the Act and if it was an irregu- 
larity the Appellant bad failed to show any 
substantial injury arising out of the irre- 
gularity complained of. On these autho- 
rities therefore there is no escape from the 
conclusion that whether the non-com- 
pliance with the provisions of the Act 
amounts to an illegality or an irregularity, 
it can only be a ground for setting aside a 
sale if the party complaining succeeds in 
proving that substantial injury has resulted 
from such non-compliance. The divergent 
views on the effect of an illegality or irre- 
gularity on the' sale held under Act XI of 

(4) L Ii. B. 41 ObL 378 (ISIS). 

(8) L. B. 46 I. A. 908 1 ■. c. I. li. B. 48 0*1. 
361 (lOlD. 


1869 is due to the use of the word “ irre- 
gularity ” in sec. 33. But reading all the 
clauses of the section together there can be 
no doubt left that what is meant by the 
word irregularity ” in the seoti<m is the 
fact of the sale having been held contrary 
to the provisions of the Act. There is no 
indication in the Act that any distinction 
was made between " illegality ” and “ ir- 
rognlarity,” The .authorities to which I 
have referred shows that if the Collcclor 
has jurisdiction to hold the sale, non-com- 
pliance with* any of the provisions of the 
Act will render the sale liable to be set 
aside only on the ground that a party has 
sustained substantial injury by reason of 
the illegality or irregularity complained of. 
It is no doubt hard to suppose that the 
Collector may hold a sale without observing 
any provision of the Act and the sale 
should be hold good if no injury is caused 
to any party. But the law with reganl 
• lo the recoveiy of arrears of Government 
revenue is strict as their Lordships ob- 
served in Gobindalal Hoy’s case (6) : 
“ Sales for arrears of revenue are of con- 
stant occurrence; anything which im- 
pairs the security of purchasers at those 
sales tends to lower tho price of the estate 
put up for sale.” 

On the question of injury the learned 
Judge has found in agreement with the 
Subordinate Judge that the Plaintiffs have 
failed to prove any fact which would justify 
the inference that the inadequacy of price 
fetched at the sale was in any way due to 
the failure of the Collector to issue a noti- 
fication under sec. 6. It was argued on 
behalf of the Plaintiffs that the property 
was worth Bs. 4,000, whereas it was sold 
for Bs. 2,100. On this point the learned 
Judge remarks that there were several 
bidders present and that there was a hot 

(8) L. B..I0 1. A. I66t 1. o.t. b B» 31 ObI. 

70 0883). 
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contest between them and the low price 
fetched was to be attributed to the fact 
that the sale was a Court sale. 

The finding; of fact that the low price 
fetched at the sale- was not due to the 
failure of the Collector to issue prc^r noti- 
fication under sec. 6 of the Act is a finding 
of fact which must be accepted. That 
being tio whether the non-compliance with 
the provisions of sec. C amounted to ille- 
gality or irregularity, the Plaintiffs are not 
entitled to succeed on the finding of the 
Court below that the inadequacy of price 
was not doe to the breach of any provirions 


of the Act. 

There is one .other point which was urged 
during the argument on behalf of the Ap- 
pellants. It was stated that the amount 
of Ba. 6-1 sent by the’ Plaintiffs to the 
Collector by money order should have 
been credited to the defaulted kists. As 
to that the learned District Judge observed 
that it was sent with a direction by the 
-Plaintiiffs that the amount should be credit- 
ed towards the September kist and that 
under sec. 59 of the Contract Act, the 
Collector had no authority to do otherwise. 
We think- that this view is correct. In 
Sheikh Mahomed Jan v. Ganga Bishun 
Singh (10) under similar circumstances the 
Collector had .apprt^iiated the amount 
sent with a direction by the defaulter to 
appropriate it to a certain kist, towards the 
payment of another kist and their Lord- 
ships of the Judicial Conunittee held that 
the appropriation was not to be varied with- 
out the consent of the payer. 

The result of the above considerations is 
that this appeal fails and is dismissed with 
costs. 

Gbahak, J.— I agree that the appeal 
mast be diraoissed and propose to state 
hriefiy my Mas'jinb: ' ^hc learned Advocate 
.' .t.|MWy^.WLAV80i 0. 0. I. I., B. 88 CM, 


for the Ajj^llants confined hiniself to 
arguing two points. He contended fifstly 
that the Court of Appeal below riiould have 
held that tile isSue of a notification under 
sec. 6 of the Revenue Sale Law was neces- 
sary, and that the omission to issue it was 
an illegality, and not a mere irregularity, 
the effect being to render the sale null and 
void. Secondly, he urged that there were 
in fact no arrears of revenue at the time 
of the sale, and that therefore the sale was 
Imd. 

In my opinion there is no substance in 
either of these contentions. With regard 
to the first point, it is no doubt true tiiat 
Act XI of 1859 is a stringent enactment for 
the realisation of arrears of revenuys, and 
that, that being so, there is an obligation to 
comply exactly with its requirements. 
There is authority too for the new tlml 
omission to issue a notification under sec. 
6 is not a mere irregularity, and that it neii- 
ders such a sale null and void : Lola Moba- 
rak Lal v. Secretary of State (3). 

' But each case must be decided upon its 
own particular facts, and in this case there 
are some special features which require 
consideration. It is common ground that 
no notification under sec. 6 was in fact 
issued, but it is urged on behalf of the Res- 
pondents that, though a notification pur- 
porting to be made under secs. 5 and 13 of 
the Act was issued, that notification was 
in effect a notification under sec. 6 and con- 
tained all the particulars requited by law 
to be included in such notification. In 
short it is argued that it was a combined 
notification under secs. 6 and 6, and that, 
as it had already been issued, and gave all 
the necessary .inf(Hrmation, it would have 
been a mere waste of time to publish a 
separate notification under sec. fi. This 
contention is plausible, bni l: think the 
Courts below were right in faridhig that 
9) I. L. B. 11.001. mo (t. 
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a notification under eec. 6 ought to be 
issued in all oases, and that it oannot be 
di^nsed with on the ground that a noti- 
fication has already been issued under 
see. 5. 

The matter, however, does not end 
there. The question next arises whether 
the omission to issue a notification under 
MO. 6 is an irregularity, or an illegality ; 
and whether the sale can be set aside upon 
that ground. The trial Court relied upon 
the Full Bench ruling in Lala Mobarak Lai 
V. The Sefsretary of State (8) referred to 
above, where a distinction was drawn 
between irregularities and illegalities. 
But that case was subsequently dissented 
from by the Privy Council in the case of 
Qohindalal Boy v. Bam Janam Misser (6) 
and that decision was subsequently follow- 
ed by this Court in Radha Charan Das v. 
Sharafuddin Hossein (4). In view of the 
decision in the Privy Council case it must 
be accepted that the word “ irregularity " 
in sec. S3 of .the Bevenue Sale Law covers 
also illegalities and indeed the language 
used in the section seems to point to that 
conclusion, for after speaking of the sale 
having been naade “ contrary to the provi- 
sions of this Act ” it goes on immediately 
afterwards to refer back to this ae an " ir- 
regularity.” However be that as it may, 
the decision of the Privy Council is bind- 
ing upon us. 

It follows that in order to succeed upon 
this ground the Plaintiffs must show that 
they have suffered substantial injury by 
reason of the irregularity complained of, 
and here we an confronted by the finding 
of fact arrived at in the Court of Appeal 
below. The learned District Judge has 
found that the failure to publish a hotifiea- 

(8) T. Ih H. II Osl. SCO (F. B.) (1885). 

4t I. u a. 41 oti. are (leis). 

«8> Ik B.8a I, A. lOSi s, 0 . 1. Ik B. 81 OU. 

90(1888). 


tinn under sec. 6 did ooi' affebi tiw pite 
realized. We cannot iBt8rfitt« :ih ‘8ao(md 
appeal mth that finding nntoaa it Si vdtiiit- 
ed in some way by 8ottie -etror :of law nr 
procedure. It cannot be said- that' than 
are no materials to support it. ut- 
most that can be urged on behalf - of the 
Appellants is that the price fetched forihe 
mehal was only Bs. 2,100 although Ae 
property has been valued at Bs; 4,000. 
Bui estimates of the value of property in 
cases of this description are apt to be ek- 
aggerated. and, on the oAer himdi it is- a 
matter of common knowledge that - pib- 
pertiea sold at Civil Court sales do not as 
a rule fetch anything like their real value. 
It cannot therefore be held Aat Bs. 2>100 
was an altogether inadequate price. The 
first contention therefore fails. 

It is next contended that at the date bf 
the sale there were no arrears and that con- 
sequently the sale was ultra sires- and bad 
in law. In this connection it was fiiht 
argued that cesses ought not to haVe-bebn 
taken into account. That- no doubt ds 
correct, as demands in respect of cesses mb 
not revenue, and consequently the proce- 
dure prescribed by the Bevenue'Sde' IiaV 
does not apply to them. There is' author- 
ity for this, if authority is rcfquirbd, in the 
case of Gujraj Sahai w. The Secretary of 
State (1). But, even if the cesses be ex- 
cluded, there was still an arrear of revenue 
at the date of the sale, unless the amounts 
remitted by the Plaintiffs by Exs. 7 and 
7 (4) are taken into account and credited 
towards the kiste in arrears. It is con- 
tended on behalf of the Appelluats that 
that is what the Collector ought to have 
done. But in view of the provisions of 
see. 59 of the Contract Act, it was not 
open to the Collector to apiuopriate those 
payments to any hist save and except the 
September kist in aooerdanoe with the 
0) L L.B. 17 CU.4t4stpb48t nsss). 
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"'npraM dirdetion of th« Plaintiffs at tba 
Uaaa when they made the payments. And 
indeed it is manifest that, if the Collector 
had adopted the course suggested, uwkard 
complications might have ensued. For 
examide. if any question should arise in 
future in oonnection with the payment of 
the revenue for the September hist, there 
might conceivably be default by reason of 
the Collector having transferred the 
UKmeys instead of crediting them to the 
September kist as requested by the Plain- 
tiffs, and in that case the Plaintiffs might 
justifiably object that the Collector had no 
right to appropriate the amounts in a 
manner not authorised by them. 

It was contended by the learned Advo- 
cate for the Appellants that sec. 69 of the 
Contract Act has no application as there 
were not several distinct debts but one 
debt. But there is authority for the view 
that that section applies to payments of 
Government revenue. Mahomed Jan v. 
Ganga BUhun (10). Arrears due in res- 
pect of separate kiste are distinct debts. 

In the result the appeal fails upon both 
the paints urged and must be dismissed 
with costs. 

8. C. M. 

flOk lhB.a81.A.S0i 1. «. 1 . J<. B. IS 0 * 1 . 
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Loan SoiiNBR. 

Lobd Blambsbubgb. I 
SlB JOBN EogB. 

Mb. Aubbb Ali. Mata Psa^^d and 

Lobd Salvbsbb. *“’’•« Appellants, 

1925, 

Heard, 12, U, 18. Nagsshab Sauax and 

19 and 21, May. Respondents. 

Judgment, 

30, Jnly. 

OudA Eftatet Aet (I of 1S69), lee. tS-^Anund- 
Mont Aet (III oj 1910}, ue. 6, if operatet retroe- 
pectivdjf—Prope/'ty induded in Lid V, bequeathed 
(0 younger eon under unregUierod Wdl, effmt of— 
Suit by Hindu law heir to recover from widow of 
legatee ~ Coot promiee by widow retaining froperty 
for life, but aeinowledging property to beeu^feet 
to OudA Eetatee Act, how far valid at fataily eettle- 
went— Suit by pretumptive revereioner againet 
Hindu widow— Dedtion, if binde whole body of 
revereionere—CivU Procedure Code ( Act P of 1908), 
etc. 11, Exp. VI, 

Heversionera ‘possess individually what 
has been called a spes successionis, the 
bare possibility of succeeding to the estate 
of the last owner in case the widow dies 
leaving any one of them surviving entitled 
to take immediate possession after her, 
unless the husband has left the power 
to her to adopt a son. But the 
spes is common to them aU; so is the 
danger by the widow's act against the in- 
terests of the reversioners. The right to 
sue to set aside that common danger is 
given for obvious reasons of policy and 
convenience to the person who, if the 
widow died at the moment, would take the 
estate. But the result, favourable or 
otherjgise, affects the reversioners as a 
body. 

Under Expl. VI to see. II of the Civil 
Procedure Code, in the absenee of any- 
thing to show that (he lUigaUon by the 
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pr^mptiw - reversioner was collusive or 
vitiated by fraud or laches on his part in 
conducting the suit or in asserting his re- 
versionary right, the decision is rcs judi* 
cata against the reversioners as a body. 

Sec. $ of the Oudh Estates Amendment 
Act (111 of 1.910) is not retrospect ire. 

A tiduqdar purported to bequeath a pro- 
perty included in List V prepared under 
the Oudh Estates Act (X of 1809) to his 
younger son, but the Will was not registe.r- 
ed as required by sec. 13 of the Act : 

Held — That with the failure of the 
bequest the property passed out of the Act 
and became subject to Hindu law and did 
not once more become, subject to that Act 
on the passing of Act III of 1910. 

That in a suit by the heir of the taluq- 
dar according to Hindu law to recover the 
property from the widow of the younger 
son who had been in possession up to his 
death, it was prudent and reasonable on. the 
part of the widow to enter into a com- 
promise with the heir under which she 
mas left in possession of the property for 
life, on her acknowledging that the estate 
was subject to Act I of 1869, and it should 
be upheld as a family settlement, specially 
as the compromise gave effect to the rule of 
the Hindu law which applied to the case, 
the acknowledgment of the w’dow that the 
property was subject to Act I of 1899 not 
affecting the rights of the parties on the 
basis of the law gorernimj the succession. 

'It is not open to Courts in India to 
question any principle enunciated by the 
Judicial Committee, although they have 
a sight of examining the facts of any case 
before them to see whether and how far the 
principle on which stress is laid applies 
to the facts of the particuiar case. Nor 
is it open to them to. question its decision 
on any particular issue of fact. 
ibiis was a consolidated appeal (No. 27 


of 1924) from two decrees* dated the 'Sod 
March 1922, of the Court of the Judieial 
Commissioner, Ohdh, varying' a' deeie4, 
dated the diet January 1920, 6f the Coort 
of the Subordinate Judge, Luclmow. 

The Appellant claims possession of two 
properties known as the Baragaon- estate • 
and the Wali estate. * 

Both estates prior to 1869. belonged to 
Fateh ( hand and on the passing of Act 1 
of 1869 his name was entered in List It'aa 
taluqdar of Baragaon and in List V.as 
taluqdur of Wali. 

Fateh Chaud died in 1873. having nude 
a Will in Mai-ch 1869 leaving the Wali 
estate to his son Amir Cliand and the 
Baragaon Estate to a younger son Waair 
(!)hand. That Will wu« not regjhiteraq. 
A pedigree showing the relationship of 
the i)artios is set out in the judgment of 
.the Judicial Committee. 

On the death of their father, both, sons 
entered into possession of their rcBpectiye 
estates, and remained in possession until 
their deaths in 1887. Amir Chand 
succeeded by his son Narindra Bahadur 
and Wazir Chand hy his widow Chf^ndra 
Kuar. 

In 1897 Narindra claimed the BaraggOn 
estate from Chandra Kuar, but the litiga* 
tion ended in a comioomise by which the 
Plaintiff’s title was admitted but Chandra 
Knar was permitted to hold the estate 
during her life.t 

Narindra died in 1905 and was succeed* 
ed by his widow Jagrani Kuar vHio pro-* 
fessed to have adopted the 1st Beqptm* 
dent as a son to her deceased husband. 

Jagrani died in 1917. 

In 1906 Durga Prasad, a remote rerer* 
sioner of Narindra, claimed the Baragaon 
estate. His suit was finaUy dismissed by 
the Privy Gooneil (whose- judgment is re» 
ported in 18 C. W. N. 521j! and the 
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validity of Nafindra’A Will was estab* 
liahed. 

, The 1st Bespondent Nageshar was re* 
corded as hi^lder of Baragaon estate on 
the death of Chandra Knar in 1916 and as 
holder of the Wali estate on the death of 
Jagrani. 

The Appellant commenced this suit in 
19I8. 

He alleged that butli estates were govern, 
ed by Act I of 1869 and claimed title to 
them as being the eldest member of the 
senior branch of the family. 

The Subordinate dnilge allowed the 
claim to the Wali estate but dismissed 
the claim to Baragaou. .Be held that tlie 
Will of Narindra Bahadur was a forgery 
and that Nageshar’s adoption was invalid, 
and that the decision in Uitrga Prasad’s 
suit did not operate as res judicata on these 
questions. 

In regard to Baragaou he found that 
Fateh Chand’s Will was invalid for want 
of registration, but that Wasir Chaud had 
obtained proprietary possession of the 
estate during his father’s life-time, that 
the estate had passed out of the opera- 
tion of Act I of 1869 and was not brouglit 
back with the operation of that Act by the 
'Amending Act III of 1910. 

- The. Judicial CoBunissioners on appeal 
held that the genuineness of Narindra ’s 
Will had been established in Dtirga Pra~ 
shad's case (1) and was res judicata. 

They affirmed the decision of -the trial 
Court with regard' to Baragaon and' dis- 
n^iswd the claims to both estates. 

Messrs. Dunne, K. 0. and Wallach for 
the Appellants.— -As regards Wali.-^The 
decision in. the case pf. Jagrani Koer v. 
Durga Prashad (1) does not operate as res 
judica^ in ^e present suit. 

That litigation v^s not contested bet* 
Mreen Jhe ^ same parties and the present 
w.K.sn(P.o.)(iei8}. 


Appellant does not claim through Durga 
Prasad but on an adverse title ; moreover 
Durga Prasad was not suing as next rever* 
sioner. 

They referred to Anund Koer v. Court 
of Wards (7), Pertdb Narain Singh v. Tri- 
hkinath Singh (8), Jhandu v. Tarip (9), 
Venkatanarayana Pillai v. Suhbammal (2), 
Janaki Ammal v. Narayanasami Aiyar 

(I) , Bisal Singh v. Balwant Singh (10), 
Obala Kondama v. Kandasami Goundar 

(II) , Kesho Prasad Singh v. Siieo Par- 
gash Ojha (5) and Th. Balraj Kuntcar v. 
liai Jagatpal Singh (12). 

With regard to Baragaon. — ^It is ad- 
mitted that if a taiuqdar bequeathes 
or transfers to a person outside the 
line of succession the estate ceases to 
be subject to Act I of 186J. In the present 
case the Baragaon estate has been 
brought back within the purview of Act I 
uf 1869 by the Amending Act III of 1910. 

Fateh Chand’s Will, although not re* 
gistered, was a bequest within the mean- 
ing of the Act — sec. 22 as amended by sec. 
14 of the 1910 Act — ^and fiu*ther the state- 
ments in the U'ajib-ul-arzes of Baragaon 
must be treated as valid testamentary dis- 
positions by Fateh Chaud. 

Haidar Ali v. Tassaduk Rasul Khan i'13). 

IS) U B. 4S I. A. 18S, ISO I M. 0. 1. L. B. 88 
Usd. 406 ; 10 C. W. N. 641 (1816). 

U) L. B. 48 1. A. 207 1 s. c. 1. Ij. B. 89 Usd. 
681 1 20 O. W. N. 1323 (lM6t. 

(6) L. B. 61 1. A. 881 1 s. o. I. L B. 46 All. 
881 ; 20 C. W. N. AOH (1024). 

(7) L. B. 8 L A. 14: 8. o. I. L. B. 6 Csl. 764 
( 1880 ). 

(8) L. B. 11 1. A. 107: 8. c. L L B 11 Osl. 
186 (1884). 

10) L L. B 87 AH. 46 (lOUX 

(IIB B. B. 46 1. A. 168: .8. c. I. L. B. 40 All. 
608 (1018). 

(11) L B. 61 1. A. 146: 8. e. T. L. B 47 USd. 
181l 88 0. W. N. 1060 aiia8>. 

at) L B. 81 1. A. 188: 8 . 0. 1. L. B. 86 AU. 
888 t8 0.W.H.OOOae04). 

(18) L.B.17LA.88: 8 . c. 1. L. B. Ul AIL 
1 0800). 
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[LoBP SuHNBB.-~*Sec. 13 of Act 1 of 
1869 has as its general object that taluq- 
dars mast bequeath by registered in- 
strument unless the bequest is to a person 
within sub-sec. (9).] 

Sven though invalid for want of regis- 
tration the bequest may be valid under sec. 
14 cf Act 111 of 1910. 

In any event there was a valid Will in 
1860 devising this estate to Wazir Chand. 

The compromise between Chandra £uar 
and Narindra cannot be treated as a 
family settlement. Chandra had no 
power as a Hindu widow to part with the 
estate in favour of Narindra. 

If, however, Narindra took under the 
compromise he took the estate as one under 
Act 1 of 1869. On his death his widow 
took and upon her death the Appellant 
would become entitled to the estate. 

Imrit Kunvoar v. Noop Narain (14), 
Mohendra Nath Biswas v. Sansunnessa 
Khatun (16), Ramsumran Prasad v. 
Shyam Kumari (6) and Mahadei, v. Bal- 
deo (16). 

Messrs. DeGruyther, K. C. and Parikh 
for the Bespundents. — So long as the Will 
of Fatehr Chand is upheld the Appellant 
has no claim to either estate. The deci- 
sion in Durga Prasad’s suit has establish- 
ed the genuineness of Narindra’s Will and 
the validity of the Bespondent's adoption. 
Durga Prasad was in fact the next pre- 
sumptive reversioner under Hindu law, 
Chandika Prasad having sunendered his 

cq) L. B. 40 1. A. 312: K. c. I. L. B 1 PM. 

?4' I 87 0. W. K. veo (1988). 

(14) n O. L. B. 76 (irao). 

(15 81 0. U J. 157, 168 rieu). 

(lOi T. B. 80 All. 76 (1907). 


interest, and the decision against Durga 
Prasad binds all the reversmners. The • 
claim to the Wali estate is accordingly 
barred, the matter being res. judicata. 

The succession to Baragaon most be 
determined by ordinai-y Hindu law. Bes- 
pondent No. 1 is an adopted son and as 
such a male lineal descendant of Amir 
Chand and a preferential heir to the Ap- 
pellant. 

Baragaon came out of .Act I of 1860 and 
did not become subject to its provisions 
owing to Act III of 1910, which is not 
retrospective in the manner claimed by the 
Appellant. 

The compromise between Chandra Kuar 
and Narindra was valid as a family settle- 
ment and is binding on the Appellant. 

Mr. Dunne, K. C., replied. 

Their Lobusbips’ Jidqubbt was deli- 
vered by 

Mb. Ami<:eb Au. — This litigation relates, 
to two properties named respectively Bara- 
gaon and Wali, one situated in the Dis- 
trict of Hardoi and the other in Kheri, iO' 
the province of Oudh. Both belimged to 
one Baja Fateh Chand who died in 1873. 
After the annexation of Oudh they were 
re-granted to Fateh Chand and his name 
was included with regard to the Hardoi 
property under List II and in respect of 
the Kheri property under List V, pre- 
pared under Act 1 of 1869 (the Oudh 
Estates Act). To these Lists reference 
will be made more particularly later on in 
this judgment. 

The following genealogical table will ex- 
plain the position of the parties in this 
oase:-r- 
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Bm StiVAk Raid 


Ram 


Lai 


Oulab Rat 
Naubat Bal 
Rliaobalya Lai 


Pram dLad Lai 
I 


Najlla Rat 


Uadho'PraMd 

idwd) 


Dhanplt Bat 
Raja Durga FMsad 


Raraln Dbaa Lai 

Riija Fiitlh Cband 
(cited 4tb Octeber UTI) 


Malik Chaud 

I 

JaukI Praaad 


'Plkalt Ral ('hand Ik a Praaa*! 


Mata Prasad, 
PUintiiT No. J. 


Keaho Prasad 


Woair Chaud 
(tiled Uib Notr. 1S67)« 

Chandra Ruar (widow) 
idled I9ib March I91S; 


Mata Prasad, the Plaintiff No. 1, claims 
possession of the properties in question on 
variotts grounds, which will be set out 
later. The second Plaintiff is the assignee 
of Mata Prasad of a share in the two 
estates. • In this judgment wherever the 
Plaintiff is mentioned it mfere to IMata 
Prasad. 

Act I of 1869 came into force in Janu- 
ary of that year; and in March following 
Itaja Fateh Chand purported to make a 
Will, under which he devised the Ebcri 
property, in .other words, the Wali estate, 
to his eldest sou, Amir Chand; and the 
Hardoi property, the Baragaon estate, to 
the younger son, Wazir Chand. So far us 
appears on the rqoord, Amir Chand and 
Wazir Chand appear to have been placed 
in possession of the two bslates respec- 
tively. Kaja Fateh Chaud died as already 
stated in 1873; but the Will he had made 
in .1869 was never registered under the 
provisions of sec. 13 of the Act, which re- 
quires a Will in favour of a younger son 
o| the taluqdar whose name .does not 
appear in the tliird or fifth of the -lists 
mentioned in sec. 8 to be registered with- 
in a certain specified time. This section 
will be referred to later. Consequently, 
iWs not diluted that the bequest to 
^and, the younger son, was in- 


Amlr (ihund 
(died Sttb Noer. 18871 

Karindre SaLadur 
(died lath June I90S). 

Jaffnnl Kuar (widow) 

(died lit Anp'iiat 1917) 

NHgeolito. 8 «hd, 

(Urfeudaiit- Kesp»udent No. 1) 
elnlmlng to bo the iid. pted i on. 

valid and inoperative. He, however, re- 
mained in possession of the Hardoi estate 
until his death on the llth November 
1887. 

Amir Chand, the eldest sou of Fateh 
Chand, had died two months earlier, via,, 
on the ‘iOth September 1887 ; as the Will 
in his case did not require registration the 
devise in his favour was valid in law and 
operative. 

Wazir ('hand left him surviving a widow 
named Chandra Kuar who appears, on his 
death, to have taken possession of the 
Hardoi property. Chandra Kuar died on 
the I9th of March 1916. 

On tlif*. death of Amir Chand, as already 
stated, his son and heir, named Narindra 
Bahadur, succeeded to the Kheri estate. 
In 1897 he brought a suit against the 
widow of Wazir Chand for a declaration 
of his own title as regards the Hardoi 
estate and for possession of the property. 
To the particulars of his claim their Lord- 
ships will refer more fully later on. It is 
sufficient at this stage to say that he based 
bis title to the Baragaon estate on the 
allegation that it was subject to the provi- 
sions of Act I of 1869 and that he was en- 
titled to it in preference to Chandra ILiar, 
Wazir Chand’s widow. In the altenm- 
tive, he alleged that, even if the estate 
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was not governed by the laovisions of the 
Act and was subject to the Hindu law, 
pure end simple, the property devolved on 
him on the death of Wazir Chand, his 
uncle, as they were joint and undivided at 
Wazir’s death. The Subordinate Judge 
in that case held that the property was sub- 
ject to the provisions of Act I of 1869 and 
that the Plaintiff, Narindra Bahadur, was 
entitled to it in preference to Chandi-a 
Kuar. He accordingly decreed the Plain- 
tiff’s claim. On appeal to the Judicial 
Commissioner’s Court it was held tliat the 
property in dispute was not subject to Act I 
of 1869. The decree of the Suboi-dinato 
Judge was accordingly reversed and the 
case was remanded for the purpose of de- 
ciding whether the claim of Narindra 
Bahadur was well-founded on the alterna- 
tive ground, namely, that under the law 
of the Mitakshara, to which the parties 
were subject, he was entitled to the pro- 
perty. 

Before the trial on the remand the 
parties compromised the dispute and a de- 
cree was made on the 20th December 1899, 
in accordance with the settlement at which 
they had arrived. Kcference will be made 
later to the terms of the settlement, as ono 
of the questions raised in the present liti- 
gation relates to the power of Chandra 
Kuar to enter into that compromise. 

Narindra Bahadur died on the Idth 
June 1905, leaving him surviving his 
widow. Jagrani Kuar. Shortly after his 
deatdi Jagrani Kuar proiwunded a Will 
alleged by her in have been executed by 
Narindra Bahadur on the 23rd October 
1904, giving her power to adopt a son to 

him. 

On the 30th April 1906, one Baja Durga 
Prasad, claiming to be a revernoner of 
Nanndm Bahadur, brought a suit against 
-Jagrahi Kuar in the Court of the Subordi- 
nate Judge of Kheri for a declaration that 


the Will propounded by her aa the Will of 
Narindra Bahadur waa a fbrgery and that 
he was entitled to the estate by virtue of 
bis reversionaiy right. Duii^ga Prasad’s 
suit had a chequered cMeer. • Hia daim 
was dismissed by the Subordinate. Judge 
on the ground that the Will waa genuine 
and had been duly executed by Narindra 
Bahadur. The decree of the Subordinate 
Judge was reversed on ap|)e8l by the Judi- 
cial Commissioners, who held, chiefly as 
it appears on suspicion, that the Will was 
not genuine. They accordingly decreed 
the claim of Baja Durga Prasad. 

Jagrani Kuar appealed to His Majesty In 
Council from the decree of the Judicial 
Commissioners, and- on the. 3rd December 
1913, it was held by their Lorddups cm a 
careful examination of the evidence relat- 
ing to the execution of the Will that' it was 
fully established to be the act of Narindra 
Bahadur. The decree of the Appellate 
Court was accordingly set aside and that 
of the Subordinate Judge dismissing the 
suit of Durga Prasad was restored. [Vide 
Jagrani Koer v. Durga Prashad (1).] 

Narindra- Bahadur’s Will having been 
thus Ilually declared to bo valid,. Jagrani 
Knar, in conformity with the power e;i- 
trusted to her by her deceased husband, 
adopted , on the 22nd May 1914, the De- 
fendant Nagesbar Sahai as the lion of 
Narindra Bahadur. 

On the 201h of April 1918, the present 
suit was instituted by Mata Prasad and 
his assignee, Plaintiff No. 2, in the Court 
of the Subordiiiate Judge of Hardoi for the 
ixissession of the tw'o estates lying, res- 
liectively, in the Hardoi and Kheri Dis- 
tricts, with a declaration regarding Mata 
Prarad’s title. 

It is desirable to noti^ briefly the alleg- 
ations on which the claim is- founded wd 
on which the long and ingenktus aigu- 
0) 18 0 . w. K. 6 S 1 cr. c.) (miw* • ' * 
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mento in the e(rane 'of the trial mainly 
reet. • ■ : ,.!*i 

In para* 12 of the plaint it is stated that 
the Baragatm and Wall (Sarawa) estates 

are subject to Act I of 1869,*’ and that 
the Plaintiff, Mata Prasad, as the oldest 
member of the senior branch, is entitled 
to them with their appurtenances. In 
para. 18 he claims alternatively that even 
if Baragaon “ be not deemed ” subject to 
the Act, he is entitled to the same by 
virtue of the custom. 

The reason of this alternative claim will 
be clear as the judgment proceeds. 

He .ashed, accordingly, for a declaration 
that the adoption of Nageshar S^ai was 
invalid and that the Will under which 
Jagrani Kuar purported to make the adop- 
tion was false. 

The first Defendant, Nageahar Sahai, 
is, as already stated, the alleged adopted 
son of Narindra Bahadur. The other 
two Defendants are the sons of Narindra’s 
sister, who acquired title to certain por- 
tions of the estate under his Will. Both 
sets of Defendants dispute the title of the 
Plaintiff, Mata Prasad. Nageshar Sahai 
further contends that the Plaintiff’s claim 
is barred by the rule of re$ judicata arising 
out of the decisiori in Baja Dutga Prasad’s 
case, and consequently in respect of the 
Hurdoi estate, it is ■ not maintainable. 
With regard to the assertion that the Bara- 
gaon estate is subject to Act I of 1869, the 
Defendants further contend that the Will 
of Pateh Chand, executed in March 1869, 
under which the testator had purported 
to devise the Hardoi estate to Wazir 
Chand was never registered and conse- 
'quently it had gone out of the operation of 
-Act I of 1869 and succession, so far as that 
property^ was ooncemed, waii governed by 
ttie eifn^.fnioyiaions of the Hindu law. 
denied the exis.tence of uiy cus- 


tom such as the Plaintiff alleged in paiiu< 
12 and 18 of his plaint. 

In answer to the Defendants' allegation 
that the Will of Fateh Chand was. not 
operative as it was* never registered, the , 
Plaintiff averred that if the Will of 1869 
was invalid there was a prior Will made in 
I860, the terms of which were formulated 
or embodied in the village administration 
papers, called teajib-ul-arz ; and he claimed 
that effect should be given to that Will. 

He further urged that even if the estate 
w'ent out of the operation of Act I of 1869 
in consequence of the non-registration of 
the Will it was brought back under the 
Act on the passing of the Amending Act 
III of 1010. The arguments in support of 
this contention have occupied a great deal 
of the time of the Courts in India and of 
this Board. 

Their Lordships, however, propose to 
confine their attention to the principal con- 
tentions advanced before the Board. 

The Subordinate Judge cf Lucknow, 
before whom the case came on for trial, 
raised a large number of issues which he 
has discussed at considerable length in his 
judgment. In dealing with the plea of 
res judicata based on the decidon in Durga 
Prasad’s suit he adopted what appears to 
their Lordships an unprecedented and irre- 
gular course ; he refused in fact to be 
bound by the decisions of the Judicial Com* 
mittee. To show the mistake into which 
he has fallen their Lordships consider it 
desirable to refer to two passages in his 
judgment - 

'* GiHiitiiig on the basis of these authorities that the 
widow represents the entire estate which ooa«ists 
of herself and the reversioners, 1 am uodble to %Be 
how’ it follows that one reversioner in a suit egainst 
the widow represents the entire bod/ of i he revprb 
sioners. The oommobl/ aooepted position of the reWr^ 
sioners is thst one does not claim throngh ihe‘ .citiiWs 
Obvionslj, therefore, the Jndgment in a suit between 
one reversioner end any other person, widoir-or . some 
other person, does not siaad as a bar to the tiiak of 
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iihA «nii6 question ai between another rerenloner 
and the same person on the ether 8i«1e in another 
suit. I do not see how this principle is changed in 
this p|u^ii?ar case tefore me. 

jyia of this general principle is that the 
titlh of 6he reversioner is qnile separate from and 
independent of the title of anj other reversioner. It 
is all t' e more so in the' present case as' the first 
FlaintifTs title has originated in a special legislation of 
the Ant III of 1910 of the United Frovincee Council} 
the Act} Amending Act, I of 1^69. He was not one of 
* the reversionerS} at any rate immediate reversioners, 
of the property at the time the suit was brought by 
Dnrga Frasad. Bo had no title as a reversioner* 
His title arose on the passing of the Act in the year 
1910 . It passes my comprehension how a person can 
be said to be debarred from setting up a title in a 
suit, when that iitle had no existence at the time at 
which any other litigation took plueo concerning the 
property to whioh the title relates. To my mind the 
present suit could hardly be said to bo barred oven 
if the present Fiaintifl No. 1 had himself been the 
Plaintiff in place of Durga Frasad. The requirements 
of * litigating under the same title,* would be wanting 
for constituting the bar of rea judicata,** 

The reference at the end of the passage 
quoted to Act III of 1910 appears futile, 
for the cause of action and the charge res* 
pecting the genuineness of Narindra Baha- 
dur’s Will are the same as in the previous 
case. 

On this reasoning be refused to be bound 
by the decision of the Board in Venkata- 
narayma PilUa v. Subbammal (2). 

Begarding the genuineness of Narindra 
Bahadur’s Will, the authenticity of which 
was declare by the Judicial Committee in 
1918, the Subordinate Judge expressed 
himself as follows 

■ "I liaTS nem eotMteined muj doubt on tbe qneu. 
tton wid 1 buTO BO beaitetion in holding upon thin 
ianw that the trial of the genninenen of tbe Will of 
Nerindia Bahadnr ia not baned by the judgment in 
the eeee between Dntga Fhwud and Jagiani.” 

And again : — 

" The oonolniton at whioh the learned Subordinate 
Aid^ Aiid their Londebipe of the txiYy f 'onnoil aixir- 
^ on tlm eridenoe in that oaae is not warranted by 
the eridhnw .in this ease which besides esposing.tha 
^Mit^ ^'K!|^n4a and Oanga Frasad, is oon- 

WikibrAI LX.1S6 1 a. 0 . L li. B. 88 Mad. 

4(»| 18 0. W, N. 641 (1915). 


Sued to the aotnal eieontion of the wm and fclh fas 
short of tho erManoe ptodnoed In tl)at oaae of 'the 
IntentioB.’’ ' 

- He held accordingly that the Plaintiff's 
olahn was not affected by the of-.re« 
judicata, either as to the representative 
oharacter of Durga Prasad’s suit, or by the 
Board’s decision on the issue of fact relat- 
ing to the genuineness of the Wfll' of 
Narindra Bahadur, and that he had estab* 
lished his title to the Eheri estate. 

He held, however, that, as the Will of 
Pateh Chand was inoperative as regards 
the Hardoi estate, not having been regis- 
tered under the provisions of see. 18 of 'Act 
I of 1869, and sec. 13 (o) of Act HI of 1919 
was not retrospective, the estate was not 
brought back under the Act of 1869, as the 
Plaintiff contended. He held, therefore, 
that Mata Prasad failed to establish any 
title to the same. He accordingly deereed 
the Plaintiff’s claim in respect of the Kheri 
estate and dismissed his suit with rega^ 
to the Hardoi property. 

Both parties appealed to the Court of 
the Judicial Commissioner of Oudh. The 
learned Judges of the Appellate Court 
were of opinion, as their Lordships thinly 
rightly, that tbe Plaintiff’s claim was Jii 
fact res judicata, and therefore liable to be 
dismissed in respect of the Kheri property. 
They further held, in agreement with the 
Subordinate Judge, that the Hardoi estate 
was never under Act I of 1869 and was not 
brought back under the Act by anything 
contained in the later Act. They accord- 
ingly dismissed the whole suit. 

From this decree the Plaintiffs have ap* 
pealed to His Majesty in Council. t^ 
arguments before Board, the first 
question for determination centres on De- 
fendants’ plea of res judicata, in other 
words, whether tbe proceedings in the suit 
of Baja Durga Prasad fmrm a bar to the 
present.ection by MataFta'sad. 

It has been contended before their Lord^ 

80 
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shipSi 88 it W88 b6fore the Subordinate 
Judge who accepted and gave effect to the 
argument, that the reversioners have each 
an indepondent cause of action, and as 
none of the reversioners derive title from 
the others, the result of a suit against the 
widow and her assignees brought by a re- 
versioner, presumptive or otherwise, does 
not bind the others, nor can the suit be 
considered as brought in a representative 
capacity. The same argument, though 
clothed in other words, was presented to 
their Lordships in the case of Verikata- 
narayana PiUai v. Suhbammal (2), where 
.the governing principle applicable to a suit 
brought by a reversioner in the life-time of 
the widow to get rid of a common appre- 
hended danger to the interests of the gene- 
ral body of reversioners, was set out at 
length. In re-affirming the rule enunciat- 
ed in that case their Lordships desire to 
observe that so long ago as 1868 Sir Barnes 
Peacock, then Chief Justice of Bengal, 
indicated in the Full Bench case of Nohin 
Chunder Chuckerhulty v. Ivsur Chunder 
Chucherhuity (3), the position of the pre- 
sumptive reversioner seeking to get rid of 
any act of the widow during her life-time 
which jeopardised the common interests of 
the reversioners. Act YIII of 1859, which 
was then in force governing procedure, 
contained no sucti provision as was em- 
bodied in Expl. 6 to sec, 13, Act X of 
1877, and afterwards reproduced in Expi. 
6, sec. 11 of Act XIV of 1882 and Act V 
of 1908. The words, “ cause of action,” 
therefore, needed judical interpretation. 
3ir Barnes Peacock’s dicta deserve atten- 
tion. The main question in the ca?« re- 
ferred to was whether adverse possession 
ps against the widow barred the rights of 
reversioners. The language of the Chief 

St Ii. B. 42 1. A. ISO ■ c 1. L. S. 88 M<>d 
' 4p.»| W w w *41 tiatgs 

IQ • W. It. «0I^ MS (T. B.) (Uam« 


Justice in dealing with the point is import- 
ant. He says :irs‘ r “ f’ut •'•overs onitry 
heirs presumptive have a rights, although 
they may never succeed to the estate, to 
prevent the window from oommitthig 
waste.” 

He then goes on thus : — ■ - 

** It is said thst the reTersiovsry heirs eoald not sue 
during the life-time of the widow, and that therefore 
thej ought not to be barred by sny adverse holding 
against the widow at a time when they could not sneg 
But when we look at the widow as a refresentative^ 
and see that the reversionary heirs are bound by 
Hooreca ro'nting to her husband's estate which are 
obtainod against bf»r without fraud or collusion, we 
are of opinion that they are also bound by limitation, 
by which she, without fraud or collusion, is barred. 
When, therefore, we construe the worv^s * cause of 
acti'm ' in the Htatute of I imitation, we must con- 
sider them as referring, not to a new cause of action 
accruing to tho reversionary heirs personally and 
individually, hut to the cause of action which seemed 
to tho heir or representative, for the time being, of 
the deceased." 

The principle enunciated in Venhata- 
narayana Pillai v. Subbammai (2) which 
was followed in Janaki Ammal v. Nara- 
yfii asami Aiyar (4) is logically sound and 
“ salutary,” to use Lrrd Blanesbuigh’s 
cxpross'on in the jud gment in Kesko Pro- 
sad Singh v. Sheo Pargash Ojha (5). 

Reversioners possess individually what 
lias been caFed a spes successionis, the 
bare possibility of succeeding to the estate 
of the last owner in case the widow dies 
leaving any one of them surviving entitled 
to teke immediate possession after her, un- 
less, of course, the husband has left the 
power to her to adopt a son. But the spes 
is common to them all ; so is the danger by 
the widow’s act against the interests of the 
reversioners. The right to sue to set aside 
that common danger is given ;for pbvious 

L. B. ** 1. A. 126 : 1, L. K. 88 Ibd. 
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reascms policy and convenience to the 
person, who, if tha widow died at the 
momeht, would take the estate. But the 
result, favourahie or otherwise, affects the 
reversioners as a body. 

As pointed out in the case of Venkata- 
ruLTwyanq P^i v. Suhhammal (2), Ex. 6 
to sec. 11 of the Civil Procedure Code 
covers-exactly cases of the kind under con* 
^deration and bars fresh litigation on the 
same cause of action. 

The learned Judges of the Judicial Com* 
missioner’s Court, in their very able judg* 
ment, have Set out, in clear terms, the 
considerations on which the principle is 
founded. 

It has been contended on behalf of the 
Plaintiff that the suit by Durga Prasad 
was incompetent inasmuch as he was not 
at the time the presumptive reversioner to 
Narindra Bahauur. This contention could 
only have been advanced on a misconccp* 
tion of the facts. Jagrani Euar, the De- 
fendant in that suit, appears to have taken 
the same objection that Durga Prasad had 
no right to maintain the action. The Sub- 
ordinate Judge in the suit of Durga Prasad 
states first the ground of the claim in these 
terms : '* The Plaintiff (Durga Prasad) is 
one of the reversioners to Narindia Balia- 
dur and Wazir Chand and as such his in- 
terest to the said property will suffer if the 
Will is allowed to stand, and so he has in- 
stituted the present suit, seeking (among 
others) the following declaratory relief, 
tig., tiwt the Will propounded is a forged 
document.*’ The learned Judge then 
proceeds to deal with the objection, tig., 
DUzgR Prasad’s incompetency. Befer- 
ence to the pedigree would show that the 
p«rs^ standfing nearest in degree to 
-lia^mdn Bahadur were at the time Chan- 
dikn Prasad and Durga Prasad. The 

(S) Ih B. 43 1. A. 135: •. c. I. L. B. 38 Msd. 

4061 ieO.W.N.(Ml (leiQ. 


learned Subordinate Judge therefore says 
in his judgment : “ The sale deed by 
Chandika Prasad in favour of the Plaintiff 
(Durga Prasad) is evidence sufBdent to 
show that he is unable to sue for want of 
funds, and so the Plaintiff is entitled to 
sue." 

This finding was never, so far as their 
Lordships can see, impugned in the Judi- 
cial Conunissioner’s Court or before this 
Board. 

Mata Prasad, the Plaintiff in the present 
suit, is a remote sapinda of Narindra 
Bahadur. He was in existence at the time 
when Baja Durga Prasad brought his ac- 
tion. He was aware, as his brother Eesho 
Prasad swears, of the institution of the 
suit. There is nothing to show that the 
litigation between Baja Durga Prasad and 
Jagrani Buar was collusive or vitiated by 
fraud or laches on the part of Durga Pra- 
sad in conducting the smt or in asserting 
his reversionary right. Nothing of the 
kind is proved or even alleged. 

The Bubordinate Judge dismissed Durga 
Prasad’s " claim for a declaration of the 
forgery of the Will." But he declared it 
to be invalid and inoperative in respect of 
certain bequests in favour of the Defen- 
dants other than Jagrani Euar. On ap- 
peal to the Judicial Commissioner’s Court, 
the decree of the Subordinate Judge afiirm. 
ing the due execution of the Will by Narin- 
dra Bahadur was reversed, but it was re- 
stored by this Board on the 8rd December 
1913, which found the Will to have been 
duly executed by the Defendant’s husband 
with the power of adoption. 

On a review of all the facts, their Lord- 
ships are of opinion, in concurrence with 
the learned Judges of the Appellate Court, 
that the suit by Durga Prasad against Jag- 
rani Kuar for a declaration that the Will of 
Narindra Bahadur was false and fabricat- 
ed, was brought by him in his capacity of 
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file prusiiinptive reversioner, and as such 
the decision in that suit binds the Plaintiff, 
^rata Prasad. His claim as regards the 
Kheri estate is clearly barred. 

Assuming that the claim as to the Bara- 
gaon estate in the Hardoi District is not 
so barred, the question of the Plaintiff’s 
title to this property has to be considered 
from a different point. He contends, in 
the first place, that, even if the Will of 
1869 was invalid for want of proper regis- 
tration, he could fall back upon the Will 
of i860, to which reference is made in the 
document of 1869. Beyond this there is 
absolutely no eviJence of the fact that 
Fateh Chand had made any bequest to 
Wazir Cliand in 1860. Beference has 
been made to a number of dociiments called 
wajib-ul-arz , but they are not statements 
by Fateh Chand himself. They contain 
statements by some of his agents, all of 
whom speak of the mode of descent cus- 
tomary in the family. The Hardoi estate 
granted to Fateh Chand was placed in 
Ijist II. This list includes the taluqdai-s, 
whose estates, according to the custom of 
the family, on or before the 13th February 
1866, ordinarily devolved upon a single 
heir. The purport of the statements con- 
tained in the wajib-ul-arz simply referred 
to the fact that the plrticular estate which 
was held by Wazir Chand was descendable 
to a single heir and nothing more. Whe- 
ther it was descendable to a single heir or 
not, the bequest, being invalid owing to 
want of registration, left the property- 
open and out of Act I of 1869. It was con- 
ceded in the Appellate Court that unless 
the Plaintiff could show that the property 
came back under Act I of 1869 by virtue 
of the provisions of Act HI of 1910, the 
Plaintiff hfbd no right to the property. 

18 of .^t I of '* 1869 is in these 

. 

. ** K6 USBffKt % grantee and no heir or legatee of 


a taluqdar or grantee ahall have power io'gtV^dlr 
bequeath his eftate or anj portion thereof .or any 
interest therein to ai^ person not being either 
(1) a person who under the provisions of this Atit 
or under the ordinary law to whioh penoni ef the 
donor or testaWs tribe and religion are snl^eot would 
have succeeded to such estate cxr to a portion thereof 
or to an interest therein, if such taluqdar or grantee, 
heir, or legatee had died intestate, or * 
i2) a younger son of the taluqdar or grantee, heir 
or legatee, in case the name of such talnqdttr or 
grantee appears in the third or the fifth of the Hits 
mentioned in seotion eight, except by an instrument 
of gift or a Will executed and attested not less than 
three months before the death of the donor or testa- 
tor, in manner herein provided in the case of a gift, 
or Will, as the case may be, and registered within one 
month from the date of its exeonti^.” 

The amendment which was made by 
Act III of 1910, called the Oudh Estates 
Amendment Act of 1910, sec. 6, runs 
thus •. — 

0. After eeotiou IS of the said Act, the fhllowiiiif 
section shall be inserted, namely 
13a. Ko taluqdar or grantee, and no heir or legatee 
of a taluqdar or grantee, and no transferee referred 
to in section 14*, and no heir or legatee of such trans- 
feree, shall have power to bequeath his estate, or any 
portion thereof or any interest therein « 

(1) (a) to a person who wonld have succeeded to 
such estate, portion or interest under the provisiotis 
of this Act applicable to such estate, had the person 
so bequeathing died intestate as to his estate, at the 
time when the bequest took effect, 

(() to bis daughter,, 

Cc) to a son of his daughter, or 
(d) to a younger son, 

except by a Will duly executed and attested i 
(2 to a person who might, in the absence of other 
heirs, have succeeded to such estate, portion or inter*} 
est under the provisions of this Act applioable to *ihdh 
estate, had the person so bequeathing died InteeMs' 
as to his estate, at the time when the .bequeet tepk. 
effect, except by a Will duly executed and ejttoj^d not^ 
less than three months before the death' 'of ''m' tisitan.^ 
tor and presented for registmtion within oiM~tfibnth 
from the date of its execution and registefedf'- ' ' ’ ; 

(8) to any person other than a penon miBidlo|wd in" 
clauses 11) and (2^, except by a Willdf^gxmted^. 
and attested not less than three months ‘ the,, 

death of the testator and registered adeMli^tif)&p\^ 
law for the time b^ng in force relating to 
tiation of assuranoes, but pcesentud fibg -wnfK 
tration within one month from the date of ite emou^ 
tion.** ,.v 
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As learned Judges of the Judicial 
doiniilnssioner’s Court point out, that sec- 
tion u not prospective and does not vali- 
date a bequest which had already failed. 
It would be anomalous, to say the least, to 
suppose that the legislature intended by 
Act in of 1910 to revive rights that had 
disappeared in consequence of the failure 
of the bequest in 1869 when other rights 
had been created in the meantime. 

See. 21 of Act in of 1910 shows clearly 
that nothing in that Act has the effect 
which is contended for bv the Plaintiff. 
Sec. 21 says : — 

Unlem there is sometbiug repugnant in the Saving 
olanae, snbjeot or context 

(a) section 9, sub-seotion (i of this Act, with the 
exception of (i) danse (&) of the definition of the 
word estate '* | (li the words ** or a mother *' in the 
definition of the word ** heir oiid 

C6) sections 4, 7 and 8 of this Avt, 

shall operate retrospectively ; but nothing contained 
in the said sections shall affect suits pending at the 
commenoomeut of this Act, or sliall be deemed to vest 
in or confer upon any person any right or title to any 
estate, or any portion thereof, or any interest therein, 
which is, at the commencement of this Act, vested 
in any other person who would have been entitled to 
retain tbo same if this Act had not been passed | and 
the right or title of such other person shall not be 
affected by anything contained in the said sections. 

In their Lordshipa* opinion the conten- 
tion that on the passing of Act III of 1910 
the Baragaon estate became once more 
subject to Act I of 1869 has no substance. 
With the failure of the bequest the pro- 
perty passed ont of the Act and beouno 
subject to the Hindu law. 

Bdt it is urged that the compromise 
between Narindra Bahadur and Chandra 
Kuar was invalid, inasmuch as the widow 
had Ho right to make ah assertion that the 
estate, was subject to Act I of 1869 when it 
livas not so. The compromise between 
Nwindra Bahadur and Chandra Kuar 
help date the '25th November 1899. 
Pfwa. 1 Moites : — 

« That Ohaodia Knar admits that the pnpertiea 


in dispnte an taluqdari ptopertiee, and mooesiiott to 
them will be governed by Act I of 1869 and Knar 
Nsrindra Bahadur is entitled to hold the same as 
lawful heir of Kaja Wasir Ghand.'* 

By imra. 2 Kuar Narindra Bahadur 
agreed inter alia to Baui Chandra Eunwar 
remaining in possession of the properties 
in question. 

By para. 3 he further agreed that ho 
shall not by any deed or 'VS^ill alienate the 
said immoveable property or his rights in 
it as long as the said Bani Sahiba remains 
alive, but if he does so, that alienation 
shall be null and void. 

It is contended that Chandra Kuar had 
no right to enter into tbo compromise. 
Their Ijordships are of opinion that the 
learned Judges of the Appellate Court in 
India are right in regarding it as a family 
settlement which was “prudent and 
reasonable *’ under the circumstances, to 
use the language of Ijord Phillimore in the 
case of Ramsumran Prasad v. Shyam 
Kumar i (6). 

Narindra Bahadur’s suit bad been de- 
cided in his favour by the Subordinate 
Judge. On the appeal the Judicial Com- 
missioners had reversed his judgment and 
remanded the case for the consideration of 
the second part of the claim. The matter 
was still open to another appeal. Under 
those circumstances, in order to avoid a 
long litigation and the creation of further 
burden on the family property, Chandra 
Kuar entered into a compromise acknow- 
ledging Narindra Bahadur’s right to tiie 
inheritance after her death, he on his side 
binding himself not to alienate the pro- 
perty during her life-time. As stated 
already, the settlement arrived at between 
the parties appears to their Lordships to 
have been both prudent and loasonable in 
the circumstances of the case, and -the 
Plaintiff has no right to questbn it ttdtr. 

(B) Ii. S. 40 1. A. 3401 0. c. I. L. B. t fM. 

741 1 87 0. W. N. 860 a888). 
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Narindra Bahadur was, in their Lord 
ebips* opinion, the nearest agnate oi 
Wazir Chand, and if the property was 
subject to the provisions of the Hindu 
law, as their Lordships find, whether he 
was joint or separate from Wazir Chand, 
he was entitled to the property on the 
death of his widow. The compromise, in 
fact, gave effect to this rule of the Hindu 
law. The acknowledgment of the widow 
that the pi’operty was subject to Act I of 
1869 would not affect the rights of the 
parties on the basis of the law governing 
the succession. 

The adoption of Nageshar by Jagrani 
Kuar, although it took place iu 1014, takes 
effect from the death of the father, to 
whom he is adopted, and therefore there 
was no intervening time during which it 
could be said that the property was not 
held by any one. It may be noted hero 
that both the Courts in India have nega- 
tived the Plaintiff’s allegation of the 
allegation contained in paras, lil and Itl 
of his plaint. 

In view of the peculiar course adopted 
by the Subordinate Judge in dealing with 
this case, and in order to prevent other 
Courts in India from falling into the same 
en'or, their Lordships t^ink it desirable to 
point out that it is not open to the Courts 
in India to question any principle enun- 
ciated by this Boai'd, although they have a 
right of examining the facts of any case 
before them to see whether and how far 
the principle on which stress is laid ap- 
plies to the facts of the particular case. 
Nor is it open to them, whether on account 
of judicial dignity ” or otherwise, to 
question its decision on any particular issue 
of fact. Any^ application for review of 
judgment on grounds permissible by law 
only jii^B- tojithe Judicial Committee. 

Wi^ tEl^rtmarks their Lordships de- 
sire to ex(H;e8s their entire concurrence 


with the judgment of the Judicial Commis- 
sioner’s Court. They will accordingly 
humbly advise His Majesty tliat the Plain- 
tiffs’ appeal should be dismissed with 
costs. 

Solicitor ; Solicitor, India Office, for the 
Appellants. 

Solicitors : Messrs. T. L. Wilson Co. 
for the let Bespondent. 

G. D. M. 

[CIVIL. APPELLATE JUEISDICTIOM.] 
Appeal prom Orlbb 
No. 8S2 OF 1924. 


Greaves, J. 
Partoe, J. 
1925, 

21, December. 


Raja Rrsbbb Gasr ' 
Law, Appellant, 

V, 

Kedabeatb Marik 
and ors., Respondents. 

Bengal Ttmwy Act (TUI of 18S5), see. 108— 
Applieation for revMon made vitkin IS moniht of 
order reeieed, Imt order passed after— Jvrisdietion. 

To enable a Milement Officer to revise 
an order under sec. 108 of the Bengal Ten- 
ancy Act, it is sufficient if the application 
by the party for revision be made loHhin 
12 months of the order sought to be re- 
vised , even though the passing of the order 
revising it takes place more than 12 
months after the order revised. 


This was an appeal preferred on the 
13th of August 1924 against the order of 
P. E. Cammiode, Esq., District Judge of 
Zillah Midnapur, dated the Qlst of July 
1924, reversing that of Babu B. N, Roy, 
Revenue Officer, Midnapur, at Ehajraberi, 
dated the 25th of April 1924. 

In a record-of-rights which was finally 
published in October 1916, one Baikantha 
and one Matangini were recorded as 
mokurari tenants in respect of ewtaib 
lands. In January 1917 the landibrfi in-, 
stituted a suit under 106, Beiii^ Ten- 
ancy Act, for correction of the entry. At 
first Baikantba alone was made a party, 
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and when TiftilrnnfTin. did not appear, one construction of the section the orders 


Matangini was made a party, although 
she was dead at the time. Then her heirs, 
the Bespondents, were made parties. The 
Assistant Settlement Officer passed orders 
on the 8tli April 191^ in the suit correctii^ 
the entry as prayed for by the landlord. 
Then in December 1922 the heirs of 
Matangini made an application to set aside 
the said decree, dated the 8th April 1918, 
on the ground that notice was not served 
uiwn them, and that they did not autho- 
rise anybody to appear on their behalf 
in the suit, that they came to know of the 
decree on the 18th November 1922. This 
application was granted on the 16th April 
1923. Then on the 25th April another 
Assistant Settlement Officer reversed the 
orders of his predecessor as ultra vires, in. 
asmuoh as they were passed long after the 
expiry of 12 months. The tenants then 
appealed to the Special Judge of Midnapor, 
who held that although the application 
by the landlord was made within 12 
months, the orders were actually passed 
after the expiry of the period, and tliere- 
tore orders setting aside the orders of the 
second officer were bad in law, and allow- 
ed the appeal. 

Hence the appeal by the landlord. 

Mr. Narendra Ch. Bose (with Bahu 
Nalin Chandra Pal) for the Appellant 
submitted that as the application was made 
within 12 months, the orders might be 
passed after the time. 

Beads sec. 108, Bengal Tenancy Act. 
On a fair construction of the section the 
orders could be passed after the period. 
The most important point is that the ap- 
plication ^ould be made within 12 
months. 

It has been held that under sec. 108 the 
Bevenue Officers have very wide powers. 

BaJbu Manmatha Nath OangiUy for the 
Bei|^ 0 Bde&ti ewtendfd tbat va • pt^r 


could not be passed after the expiry of the 
time and the learned Judge was quite 
correct in his view that the orders wore 
ultra vires. The section can be divided 
into two parts, the 1st part contemplates 
an application and the 2nd part, correction 
by the officer “ of his own motion.'* 

If it was the intention of the legislature 
that the ordeis could bo passed after the 
expiry of 12 months, then we would 
have had such expressions as " applica- 
tion made within 12 months.” 

Then, again, if the officer passed order 
of his own motion, be must have to do it 
within the period, otherwise it would be 
illegal. 

Thus if the other side’s contention was 
correct there would be two rules of limi- 
tation, which is absurd. 

The Jddombnt of the Court was as 
follows : — 

Grbaves, J. — ^The short point that 
arises in this appeal is with regard to the 
construction to be put on certain words 
appearing in sec. 108 of the Bengal Ten- 
ancy Act. That section provides that any 
Bevenue Officer specially empowered by 
the Local Government may, on an appli- 
cation or of his own motion within 12 
months from the making of any order or 
decision under the sections therein men- 
tioned, revise the same, and the point is 
whether the revision must be wi thin the 
period of 12 months from the order sought 
to be revised or it is sufficient if the appli- 
cation at the instance of a party interested 
is made within 12 months, even if the 
order is passed subsequent to the expiry 
of the 12 months from the application. 
The material facts are as follows : — ^In 
October 1916 the record-of-rights was 
finally published. The suit was com* 
menced, under see. 106 of the Boogal 
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ancy Act, on the 19th January 1917. On 
the 8th April 1918 the decree in that suit 
was passed. On the Srd Uecember 1929, 
more than 4 years after the decree, an ap* 
plication for revision was made under sec. 
108 of the Bengal Tenancy Act. It pur- 
ported to have been made under Or. 9, 
r. 13, but in fact it must have been made 
under sec. 108. On the 16th April 1923 
the application was granted and a rc-trial 
was ordered. On the 14th March 19*24, 
that is to say,- within 12 months of this 
previous order, the present Appellant ap- 
plied under sec. 108 to revise the order of 
the 16th April 1923 as having been passed 
without jurisdiction. The matter was 
heard on that same date and orders were 
to have been passed .on the ensuing 2nd 
April, but owing to the e.vigencies of the 
Court work the passing of the order was 
deferred until tlie 25th April 1924, when 
the application was granted and the order 
of the 16th April 19*23 was set aside as 
barred as having been made after the pres- 
cribed time. 

Against this order an appeal was pre- 
ferred to the Si)ecial Judge who reversed 
the order of the 25th April 1924 as the 
order had not been passed within one year 
from the 16th April 1923 which according 
to the Special Judge v\^s necessary on the 
wording of sec. 108 of the Bengal Ten- 
ancy Act. Here we think he was wrong. 
We think it is sufficient for the application 
to be made within 12 months even if the 
passing of the order takes place more than 
12 months after the passing of the order 
sought to be revised. It is urged by the 
Bespondents that this will create an ano- 
maly, for if the order is revised at the in- 
stance of the officer himself it is said that 
this must be done within 12 months ac- 
cording to the wording of the section and 
that ''if the !^)pe11ant’s contention .is 
<X^M(d^%«^tiaill be then two different 


iwriods of limitation, one within 
months from the date of the order itself 
and the other possibly extending to a 
longer period from the order. We think 
that the decision of the Special Judge on 
the wording of sec. 108 was not correct 
and that it is sufficient if the application 
was made within the period of 1*2 months 
oven if the oi*der was not passed until 
more than 12 months had expired from 
I he date of the order sought to be revised 
uiul we think that upon the true reading 
of sec, 108 this is the correct construction 
of the words of that section. 

The result is that the appeal is allowed 
with costs in all Courts, hearing-fee in this 
Court being assessed at one gold mohur. 

Panton, J.— I agree. 

M. G. ■ 

(CIVIL APPELLATE JUBlSOICTtON.] 
ArrsiiL iBOH Appallatb Deobib 
No. 1290 or 1923. 

' Henanta Kuhab Rot 
Gkbavbj, J. and ors., Plaintiffs, 

B. B. Guusb, j. Appellants, 

1925, * r. 

9, June. Mbsik Bibi, 

Defendant, Respondent, 

Bt/tgal Tmmeg Act ( VIII cf 18S5}, tee, SS— 
Claim fer additional rent for addttionai area-r- 
Kabii.ijH*, eonttruefion of— Intention of jportut. 

Where it was stipulated in the kabu- 
liyat that the rent would he payable at 
certain rates with regard to a certain 
quality of land which would be found ott 
measurement by a certain unit under a 
survey at which the tenant bound himself 
to he present: 

Held — That it might he inferred 
that stipulation that the lands as destnbed 
within the bouxtdanes were ^t let wt at 
the fixed jama mentioned in the ka^idiyat 
but it wqs,t^eiiifiention.pf.the 
the retit shckifd he assessed upon a tuipey 
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0 / the lands within the boundaries hoeing 
regard to each class of land and area of 
each plot. 

This Bras an appeal against the decree of 
M. 0. Ohosh, Esq., Special Judge of 
Eillah Jessore, dated the 10th of January 
1928, affirming the decree of Monlavi S. 
Ahmed, Assistant Settlement Officer of 
that District, dated the 9th of May 1921. 

The facts of the case material to this 
report are as follows : — 

Plaintiffs applied under see. 106 of the 
Bengal Tenancy Act for settlement of fair 
and equitable rent and for assessment of 
additional rent for additional area found 
on measurement in the finally published 
record'of-rights in respect of a jama settled 
with the Defendant under a kahuliyat, 
dated the 21st Cliaitra 1818 B. S. 

The following portions of this IcabuUynt 
will be found material : — 

“ I having prayed for taking settlement 
of a jama of Rs. 72-14-6 in respect of 68 
bighas 16 J cottahs of land, bounded as fol- 
lows, and you having granted my prayer 
I do execute this kdbtdiyat 

1. That I shall pay year by year, ac- 
cording to the under-mentioned kists, from 
the commencement of the present year, 
the annual rent of Rs. 72-14-6 in respect 
of the aforesaid 68 bighas 16| cottahs of 
land. / 

8. ^at whenever you shall cause a 
survey to be made of the said village or of 
the mahal settled with me, I shall be pre- 
sent at that time and shall cause to be 
made according to different classes of land 
a survey of all the lands of the mahal. If 
I be not present, then I shall be fully 
bound by the survey that' you would cause 
to be made in my Absence. 

9 . That in the aforesaid survey, in res- 
pect of the land that would be ascertained, 
measured by a rashi of 80 cubits, I shall 
pey tent according to the jamahondi that 


wonld be settled at Bs. 2-10-8 per bigha 
of bastu and udbastu land, at Bs. 2 per 
bigha of palan land, at Bs. 2-8 per bigha of 
paddy bagat, at Bs. 3-8 per bigha of high' 
bagat, at Bs. 5 per bigha of sugarcane, at 
Bs. 5 per bigha of baroj, at Bs. 1-5-4' per 
bigha of paddy and culturable waste land 
or at a higher rate of rent’ that may be 
prevalent for contiguous lands at that 
time or that may be fixed for any other 
cause.” 

Plaintiffs’ case was that the present area 
of the land, as found by measurement in 
the recovd-of-rights, was 102} bighas, and 
they were entitled to rent upon that area. 

Both the Assistant Settlement Officer 
and the Special Judge disallowed the 
Plaintiffs’ claim for additional rent for 
additional area. They held that the area 
of land stated in the kahuliyat was by way 
of description and the rent was not in 
reference to the area but was fixed for the 
lands which were comprised within the 
boundaries. 

■ The following portion of the judgment 
of the Special Judge will be found 
material ; two appeals were heard together 
and governed by the same judgment. 

“ The learned pleader for the landlord 
argues that upon the two kabuliyats which 
have been proved the Defendant tenants 
agreed to pay rent upon prescribed rates 
whenever the landlord thought fit to 
measure the land. It is urged that the 
rents were fixed with reference to the area 
which was determined by measurement at 
the time of the settlement. 

Upon perusal of the evidence I am 
clearly of opinion that at the time of the 
settlement in 1911 there was no measure- 
ment whatever by the landlord. He had 
obtained the holding from a previous ten- 
ant by a rent sale and settled ten annas of 
that holding with one of the Defendants 
end six annas of the holding with the other 

81 
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Defendant and in the kdbuliyata which he 
took from them the rent of the old holding 
was ke])t fixed and the same was divided 
in the proportion of 10 to 6 . The ftobtt- 
Uyata clearly show that the rents were 
fixed for the lands which are described by 
t- heiT boundaries. It appears to me that 
the figure showing the area of each plot is 
a more description and the rent was not 
fixed with reference to the area nor is it 
shown that the tenants have made any en- 
croachment on the khas land of the land- 
lord. 

The appeals are dismissed. There will 
be no costs as the tenants did not appear.” 

Against this decision of the Special 
.Tudge Plaintiffs preferred this second ap- 
peal. 

• Bahus Hemendra Chandra Sen (for 
Rai Suretidra Chandra Sen Bahadur, Ad- 
vocate) and Surendra Nath Bose {Sr.) for 
the Appellants. 

No one appeared for the lle&pondent. 

The .fUDOMENT OE THE C'OURT M'as as 
follows : — 

B. B. Ghosb, ,7. — This appeal arises out 
of an application for increase of rent for 
increase of area presented before the 
Assistant Settlement Officer of Jessore. 
Both the Courts below rejected the appli- 
cation on the ground that the kahuliyals 
showed that the rents were fixed for the 
lands as described within the boundaries. 
The learned Special Judge observes that 
the area shown of each plot is a mere des- 
cription and the rent was not fixed with 
reference to the area nor is it shown that 
the tenants have made any encroachment 
on the khas land of the landlord. The 
question depends upon the construction of 
the kabuliyats. It is true that the lands 
were let out as being bounded as described 
in the schedule and the area was described 
ItMUiliilMdiaiMUM, Ofdlaurily II 


must be held that the area was. -merely 
given by guess and the lands as described 
within the boundaries were let out at the 
rent arranged and if the landlord failed to 
prove that the tenant was > 7 ng n'o.e 
lands than he was paying rent for by en- 
croaching upon adjacent lands belonging 
to the landlord a right to claim excess of 
rent for excess of area must fail. In this 
case, however, under cl. 9 of the kahuliyat 
it was stipulated that rent should be pay- 
able at certain rates with regard to a cer- 
tain quality of land which would be found 
on measurement under a survey at which 
the tenant bound himself to be present. 
It may be inferred from that clause that 
the lands as described within the boun- 
daries were not let out at the fixed jama 
mentioned in the kahuliyat. But ic V 7 a 8 
the intention of the parties that the rent 
should be assessed upon a survey of the 
lands within the boundaries having regard 
to the class of land and area of each plot. 
It does not seem, therefore, the decision- 
<»f the Court of the Special Judge is correct. 

The case must, therefore, be sent back 
to him for a finding as regards the area and 
rent payable with regard to each class of 
land having regard to the mnt payable In 
the locality. 

The costs of this appeal will abide the 
result. Hearing-fee, one ?old mohur. 

H. C. S. Appeal aUoxed; 

Case remanded . 
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ApPKAT. PBOM Ai>PB(.f.ATl Dbobib 
No. 1292 OF 192S. 

Hrmanta Ki mar Bot 
and ors., Plaintiffs, 
Appellants, 
o. 

Bblatali MumbBI, 
minor, represented by 
Depniy Registrar of the 
High Court, Defendant, 
Respondent 

Heiigal Tma/ney Act (VIII of 188B), ue, Bt— 
Claim for additioaol nnt for addttwnal ana— 
KHbU'iyat, eotutrumion of—Intontion of partUt, 

Where there was a stipulation in a 
kabuliyat as to the standard of moasurs- 
ment and also the rate of rent to he paid 
per higha with regard to each class of land: 

Held — That the land within the 
boundaries was not let out at a fixed rent 
but it was the intention of the parties that 
there should be a survey and rent should be 
assessed upon the measurement of the lands 
within the boundaries having regard to the 
class of land to which each plot falls and 
its area. 

This was an appeal against the decree of 
M. G. Ghosh, Esq., Special Judge of 
Zillah Jessore, dated the 10th January 
1923, afiSrming the decree of Moulavi S. 
Ahamad, Assistant Settlement Officer oi 
that place, dated the 13th of July 1921. 

This appeal and S. A. No. 1290 of 1923* 
were heard together by Greaves and B. B. 
Ghose, JJ., and disposed of on the 9th 
June 1926. It was later discovered that 
Defendant-Respondent Belatali Munshi of 
this appeal (S. A. No. 1292 of 1923) was 
a mmor and he was not represented by his 
^ardian ad litem at the time of the hear- 
ing of the appeal. Their Lordships 
Greaves and B. B. Ghose, JJ., in con- 
teqndnce, b y their order, dated the 23rd 

■y lUpqiiAsdBt p. 640 of this ImB g( the 0. W. K. 


Coming, J. 

B. B. Ghusb, J, 
1925, 

25, November. 


July 1926, appointed tHie Depufy Begieirar 
of the High Court as guardian ad litem of 
the minor and withdrew their previous 
judgment, dated the 9th June 1926, passed 
in this appeal (S. A. No. 1292 of 1923). 
This appeal was heard again by Cuming 
and B. B. Ghose, JJ., on 25th November 
1926. The kabuliyats in both the cases out 
of which this appeal (S. A. No. 1292 of 
1923) and 8. A. No. 1290 of 1923 uose 
were in similar terms and the ques- 
tions for determination in both the cases 
were the same. The rent and area stated 
in the habuliyat of this appeal were 
Rs. 43-11-9 and 41J bighas respectively. 
Plaintiffs’ case was, that the present area 
was 59 bighas according to record-of- 
rights. 

Babus Ilemendra Chandra Sen and 
Surendra Nath Basu {Sr.) for the Appel- 
lants. 

Babu Biraj Mohan Majumdar for the 
Respondent. 

The Judgment of the Court was as 
follows : — 

B. B. Ghose, J. — ^This appeal arises out 
of an application for settlement of fair 
and equitable rent with regard to a ;ama 
settled with tenants under a kabuliyat f 
dated the 31st Chaitra 1318 B. S. 

Both the Courts below dismissed the suit 
on the ground that the settlement asked for 
was of a certain quantity of land within 
fixed boundaries, and, therefore, the land, 
lords were not entitled to claim additional 
rent for any excess area. 

An analogous case was decided by 
another Bench of this Court of which I was 
a member. The kabuliyats in both the 
cases are in similar terms. That case was 
remanded for the fixing of the area and the 
rent payable with regard to each class of 
land according to the terms of the fcabtt- 
liyat. 

In cl. 8 of the kabuliyat now in question 
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there is a stipulation for survey being 
made of the land by the landlords, the ten- 
ant undertaking to be present at the survey 
and assisting in canying it out. It was 
also stipulated that if the tenant failed to 
be present at the survey, he would be 
bound by the survey made in his absence. 
Cl. (9) of the kahtUiyat stipulates as to the 
standard of measurement and also the rate 
of rent to be paid per bigha with regard to 
each class of land, i.e., bastu, udhastu, 
palan land, paday land, hagat laud, etc. it 
cannot, therefore, be held that the land 
within the boundaries was let out at a fixed 
rent, but it was in tbe contemplation of the 
parties that there should be a survey and 
rent should be assessed upon the survey uf 
the lands within the boundaries having ic- 
gard to the class of land to which each 
plot falls and its area. 

The decision, therefore, of the learned 
Special Judge does not appear to be correct 
and must be set aside. 

The case must be sent bock to him fur 
settling fair and equitable rent payable 
with regard to each class of land having 
regard to the rent payable in the locality. 

Costs of this appeal will abide the result. 
Hearing fee one gold mohur. 

CuMiNOj J.— I a|p:ee. 

H. G. S. Appeal allowed: 

Case remanded. 

rCBlMlNAL APPBLLATB JOBISOICTION.} 
Apr. No. 105 OT 1925. 

Abdul (Babi) Mallik 
SOBBAWABDT, J. and anr., Aooased, 
Fabtoh, J. Appellants, 

1925, «. 

7, July. Thb KinO'Empibor, 

Bespondent. 

CHnuMot 'Proeedure Qode (A^ V of 189S), tee, 
390—Eeadmg over of depotUimu of vUtuiiu exam- 
i*id at the dot* of the if a 

eufieienf JS^iance m'th the eeotioH, 


Where the deposition of each witness 
was not read over and explained to him 
after it was recorded hut Ike depositions of 
all the witnesses examined were read over 
and explained at the close of the day : 

Held — That this was not a sufficient 
compliance with the provisions of see. 
360. 

This was an appeal preferred on the 
16th February 1925, against an order of 
the 2nd Additional SessionB Judge of 
24-Pergaunahs, dated the 8th January 
1925. 

The facts of the case will appear from 
the judgment. 

Habu Debendra Narayan Bhattacharjee 
fur the Appellants. 

Mr. Kliundkar, Deputy Legal Bemem- 
braneer. for the Crown. 

The JuDCiMKAT ov THE CoUBT was «H 
follows : — 

SuHBAWABDV, J. — The two Appellants 
have been convicted by the Additional 
Sessions Judge of 24-Pergannahs in agree- 
ment with the verdict of the majority of 
the jury under secs. 304 and 326, 1. P. C. 
Tbe first accused was convicted under 
sec. 304 and sentenced to 10 years’ 
ligorons imprisonment. The second ac- 
cused was found guilty under sec. 326 and 
sentenced to undergo the same term of im- 
prisonment. Various objections have 
been taken on the ground of misdirections 
in the learned Judge’s charge to the jury ; 
but it is not necessary to consider them us 
we find ourselves constrained to (urder a 
re-trial on the ground that the provisions of 
sec. 360, Or. P. C., have not been com* 
j^ied with. An affidavit has been filed on 
behalf of the accused in which it is stated 
that the deposition of each of the {ooseou- 
tion witnesses waa not read over or ex- 
plained to him after it had been recorded 
and before the exapoiDation of the nelf 
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witooBs was commenced ; but that the de- 
positions of the witnesses examined on 
any day were read over to them after the 
dose of the day’s proceedings. The learn, 
ed Deputy Legal Remembrancer in order 
to be sure of the truth or otherwise of this 
allegation made a reference to the learned 
Sessions Judge and an affidavit sworn by 
one Atul Chandra Banerjee, Bench Clerk 
of the second Additional Sessions Judge of 
Alipore, has been placed before us. The 
deponent states as follows : — " I read over 
and explained the depositions of the wit- 
nesses in the presence and hearing of the 
accused at the end of the day when the 
examination of all the wituessos fur Ihc 
day was closed.” It is therefore clear 
that the procedure that was followed was 
that the depositions of all the witnesses 
were read over to them at the close of the 
day. This in our opinion is not sufficient 
compliance with the provisions of sec. 360, 
Cr. P. C. It has been held in the case 
of Hiralal Ghose v. Emperor (1) that sec. 
360 is mandatory and its provision must 
be strictly complied with. This view is 
based on the wording of the section itself 
and on the policy underlying it, namely, 
to protect the witness and also to safe- 
guard the interest of the accused by afford, 
ing to the witness as well as to the accused 
an opportunity of finding any inaccuracy 
in the record of the deposition, in Dur- 
gah* V. Emperor (2), the same learned 
Judges who decided the case of Hiralal 
Ghoae v. Emperor (1) had to consider a 
similar question with regard to the provi- 
sions of the section. There the deposition 
pf a witness was read over to him when 
. another witness was being examined in 
Court. The learned Judges deprecated 
the procedure and were of opinion that it 

(1) 1. L. B. 52 (tel. 159: ■. 0. 38 0. W. H. 

968aR84X 

(8) I. L. B. 5t (tel. 409 aMA}* 


was not a strict compliance with the provi- 
sions of sec. 360, Cr. P. C. ; and in ex- 
pressing that opinion they made the fol- 
lowing observation That clause pro- 
vides that as the evidence of each witness 
is completed, it shall be read over before 
the examination of ‘another witness is 
commenced.” If it is once conceded that 
sec. 360 is mandatory it follows that its 
provisions must be strictly complied with. 
The section says that ” as the evidence 
of each witness taken under sec. 366 or 
sec. 357 is completed, it shall be read over 
to him in the presence of the accused, etc.” 
The plain meaning to my mind is that the 
deposition of a witness must be read over 
(o him us it is comxdeted. The practice 
of reading over the dex^sitions of all the 
witnesses oxamined on ono day at the end 
of the day may commend itself as intended 
to save |)ublic time ; but it is not in strict 
conformity with the requirements of the 
law; aud experience gained in this case 
shows that more public time will be wasted 
in the re-trial of the case than what was 
saved by the procedure adopted. The 
practice of reading over depositions of 
several witnesses at one time may also 
defeat the object of the section as laid 
down in the case of Hiralal Ghose v. Em- 
peror (1). The accused or his lawyer may 
not remember the exact words used or the 
form of the answer given. It is therefore 
desirable that the provisions of sec. 360, 
Cr. P. C., should be strictly observ'ed aud 
the evidence of each witness read over to 
him after it is completed before the evi> 
dence of another witness commences ; and 
the reading over should not be i> 08 tponed 
till all the witnesses are examined. 

In this view the trial before the Addi- 
tional Sessions Judge must be held to be 
Vitiated by this defect in the procedure. 

(l) I. L. B. 58 Ctel. 159: •. o. 88 0. W. B. 

908(1984). 
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Thb appeal accordingly aucceeds, the 
conviction of and the sentences passed on 
the .\ppellantB are set aside and we direct 
that they be re-tried according to law. 
The Appellants will remain in jail until 
further order by the trying Court. 

Panton, J. — agree that the conviction 
and sentence of the Appellants must be 
set aside as they appear to me to be the 
inevitable result of the earlier decisions 
of this Court just quoted by my learned 
brother. 

8. 0. M. 

[CRIHINAI. REVISIONAL JURISDICTION.) 

Rrv. No. 172 OF 1924. 

JiTBVDRA Nath Sbn 
and ors., 2nd party, 
Petitioners, 

V. 

Kotiswar Mondal and 
ors., 1st party, 
Opposite Party. 

Criminal Procedure Code (Act V of 1898), tee, 
148—AtCaeAinent, when can be rdeated,— Entry in 
reeord-of-rigktt, if an a^uduation of a eompetent 
Court at to the rightt of the partiu—Sea. 488 ~ 
Form in wAicA referenoe it to be made to High 
Court, 

An order of atlavhment made under sec. 
IdG, Cr. P. C., can gnly come to an end 
under one of tioo circumstances, viz., 
where the Magistrate withdraws the 
order because there is no likelihood of o 
breach of the peace or where a eompetent 
Court has determined the rights of the 
parties to the proceeding or the person 
entitled to possession of the subject-matter 
of dispute. 

lyhen after the order of attachment was 
made there were series of litigations bet- 
ween the parties, and the Magistrate 
vacated his \>rder relping solely on an 
entry in tke finally published record-^f- 
tigM: 


NbWBOULDi'J. 

Mukbbji, j. 
1924, 

3, December. 


Held— That the entry in the reeord-of- 
rights could at best be treated as presump- 
tive evidence of the relation of landlord 
and tenant existing between the parties 
but could not be regarded as constituting 
the final adjudication of a competent Court 
^within the meaning of see. 146 (1). 

The High Court set aside the order and 
directed the land to be re-attached, 

A reference under sec. 438 should be 
made in the form prescribed by High 
Court Circular Orders, Criminal Appellate 
Side, Chap. I, r. 139. 

^ This was a lieference under sec. 438, 
Cr. T. made by the District Magistrate 
of Jessore for consideration by this Court 
of an order, dated the 6th June 1924, 
passed by the Sub-Divisional Magistrate 
of Narail, directing the lauds under attach- 
ment to be released in favour of the let 
jwrty. 

llie facts of the case will appear from 
the judgment. 

Dabus Surendra Kunm Hose (Advocate) 
and Debendra Narain Bhuttacharya for 
the Petitioners. 

Cabu Mukunda Behary MullUc for the 
Opposite Party. 

The JODOMUNT OF THJS CouBi’ was as 
follows : — 

This is a Beference made by the Dis- 
trict Magistrate of Jessore in connection 
with an order passed by the Sub-Divisional 
Magistrate of Narail, dated the 6th Juno 
1924, whereby the learned Sub-Divisional 
Magistrate ordered certain lands which 
liad been under attacliment under an order 
passed under sec. 146, Cr. P. C., to be ra- 
leased in favour of the first party. At the 
outset we should like to point out, to the 
learned District Magistrate that the Eefer* 
ence is not quite in order. It is not in the 
form piesmribed for such Beferehces by the 
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General Buies and Circular Orders of this 
Court, Criooinal Appellate Side, Chap. I* 
r. 139rand it does not appear from the 
order which the learned Magistrate passed 
as to what is the recommen^tion that he 
makes in connection with the order. Be- 
ferences under sec. 4.38, Cr. P. C., should 
aJways be made in that form. Inasmuch, 
however, as the order is before us we pro- 
pose to deal with it and pass necessary 
orders. 

It appears that an order under sec. 146, 
Cr. P. C., was passed in respect of these 
lands by the • Sub-Divisional Magistrate 
on the 27th September 1915. Thereafter 
there were series of litigations between the 
parties which have been set out in very 
great detail in the order passed by the 
learned Sub-Divisional Magistrate as well 
as in the order passed by the learned Dis- 
trict Magistrate, and after these litiga- 
tions and being moved by the two parties 
to the proceeding under sec. 14.5 which led 
up to the order under sec. 140, Cr. P. C., 
the learned Sub-Divisional Magistrate on 
tne 5th June 1924 passed an order that the 
lands which have since then been under 
attachment be released in favour of the 
first party. 

Once an order under sec. 14G, Or. P. C.. 
has been passed by a Court, it can come to 
an end only under one of two circum- 
stances, the first being that there is no 
longer any likelihood of a breach of the 
peace ip regard to the subject-matter of 
the dispute, in which case the Magistrate 
would to competent to withdraw the order 
of attachment, and he can do so at any 
time at which there is no such likelihood ; 
and secondly, it is competent for a Magis- 
trate to release the subject-matter of the 
dispute from attachment if a competent 
Cottrt has determined the rights of the 
partps to the proceedings or the person en- 
mtiid tp p paiiisio a cf the Mibjtet*ihattcr of 


the dispute. In the present case the 
learned Sub-Divisional Magistrate does not 
find that as a matter of fact there is no 
longer any likelihood of a breach of the 
peace and he does not base his order on 
that ground. He has referred to a series 
of litigations which there was between the 
parties since the order of attachment and 
he dot's not rely even upon the results of 
those litigations, and in point of fact 
having regal'd to the orders that were 
passed in those cases it cannot be said that 
in any of them there was any determina- 
tion by a competent Court of the rights of 
the parties or as to the persons who is en- 
titled to possession of these lands. What 
has been relied upon by the learned Magis- 
trate is an entity in the finally published 
record-of-rights to the effect that the lands 
appertain to the jama of the first party and 
that they are held by them under the 
second party. This entry in the rgcoid-of. 
rights cun at best be treated as presump- 
tive evidence of the relation of landlord 
and tenant existing between the first 
party and the second party to tlie proceed- 
ings, and cannot be regarded as constitut- 
ing the final adjudication of a competent 
Court within the meaning of sec. 146 (1), 
Cr. P. C. There is therefore no valid 
basis for the order which the learned 
Magistrate has passed in this case. 

We accordingly think that that order 
should be set aside and the lands re-attach- 
ed under the provisions of sec. 146, Or. 
P. C., and we order accordingly. 

8. C. M. 
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[ORIHIMAL BBVISIOMAL JORISOICTIOH.] 
IlBV. No. 775 Of 1924. 

1 Rahawaddt Pa»waat 
SoBBAWAUDY, J. Petitioners, 

Mdkmji, J. , 

1924, Hasab Ali Jamadab, 

1 7, November. J Opposite Party. 

Criminal Proeedwre Code (Act V of 189S), tea. 
ISS, 1S9A— Denied of the exietenee of puMie right 
in answer to proceeding under see. ISS—Proeedure 
to be fMowed by Idagistrate. 

^VhcTC thsTB is ft denial of the existence 
of the public right it is the duty of the 
Magistrate to inquire into this matter and 
come to a conclusion under the provisions 
of sec. 139A , and on the result of this con- 
clusion would depend the question whe- 
ther he should stay proceedings or should 
proceed under sec. 137 or 138, Or. P . C. 

This was a Rule granted on the 2nd of 
September 1924 against an order of the 
Deputy Magistrate of Noakhali (Babu 
Chandra Sekhar Mukerjec). dated the 
27th Juno 1924, directing that the halat 
should remain open and free for pub- 
lic use and that the Piititioncr No. 1 should 
remove the obstruction, an application for 
referring the matter to the High Court 
having been disallowed by the Sessions 
Judge of Noakhali (Mr. Probodh Chandra 
Basu) on the 28th August 1924. 

The facts are as follows : — 

There is a Xxx:al jloard road along the 
village Ulupara and the complainant 
made an opening into the road and kept it 
open for some days but later filled it up. 
This matter having come to the knowledge 
of the Local Board of Noakhali, an enquiry 
was instituted and on the report of such 
enquiry the Local Board ordered for the 
prosecution of the complainant Hasan Ali 
who obtained permission to place a bridge 
over the opening. 

The complainant Opposite Party filed a 
petition under sec. 1^, Gr. F. C., on 24th 
Jannary 1024 on the allegations that 2nd 


party unlawfully obstructed a boat passage, 
by throwing earth on the passage near 
Local Board road, before the Sub-Divi> 
sional Officej' who, on receipt of the 
reirart from a Local Board member, 
who was deputed to make .an enquiry, 
passed the following order “ Seen re- 
port. This is not a matter which calls for 
action under sec. 133, Ci\ P. (!.” 

The District INlagistrate, when moved 
by Ihe complainant Opposite Party to re- 
fer the matter to the High Ciourt, heard 
pleaders on both sides and himself drew 
up proceedings under sec. 133, Cr. P. C., 
against Petitioners directing them to re- 
move the obstruction within 7 days or to 
appear before Babu Chandra Sekhar 
Mnkerjee, Deputy Magistrate, to show 
cause why the order should not be enforc- - 
cd. The I’etitioner denied the existence 
of any public right alleging that no boat 
piissnge in the disputed land ever existed, 
and that the gopat^ are not public roads. 
The Deputy Magistrate made no enquiry 
into the matter, nor adopted any other 
proceedings as contemplated in sec. 139A, 
Cr. 1^. C. None of the depositions were 
read over to the witnesses. 

The Magistrate, however, on 27th June 
1924 passed the order that the hedat should 
remain open for public use and directed 
the Petitioners to remove the alleged ob- 
struction. t 

The Sessions Judge was moved but he . 
disallowed the petition. 

The Petitioner moved the High Ciourt 
and Buie was issued on grounds Nos. 2 
and 3 of the petition, namely — 

“ 2. That the order of the learned Magis. 
trate was bad in law inasmuch as the Dis- 
trict Magistrate had no jurisdiction to 
order proceedings to be drawn up under 
sec. 183, Gr. P. C., in his Bevfirionsl ‘ 
Jurisdiction against an order of the Sab- 
Divisional OfB^r and the whola fNrieeed* ' ‘ 
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Rahanapdt Fatwaby 0. Hasan Au Jamadab., 
iagS ttaaed on the illegal order of the Difr= 


trh:i Magiatrste were bad in law. 

■ {}. That the order of tlie learned Magis- 
trate was illegal, irregular and improper in 
view of the fact that the procedure adopted 
by the Magistrate was in direct contravun* 
tion of the provisionB of sec. 139A, Or. 
P. C." 

Babus Suresh CJiandra Talukdar and 
Moliendra Kumar Ghose for the Peti- 
tioners. 

Babus Ounada Charan Sen and Pro- 
Santa Bhusan Gupta for the Opposite 
Party. 

The JUDGMRNT OF THE CousT was as 
follows : — . 

This Rule has been iasued upon grounds 
Nos. 2 and 8 of the petition. So far as 
ground No. 2 is concerned, there is no sub* 
stance in it, as the learned District 
Magistrate did nut pass the order institut- 
ing proceedings in tlie exercise of his Revl- 
sional Jurisdiction. He has made it per- 
fectly plain that the order was passed 
.after he took cognizance of the matter as 
a Court of Original Jurisdiction and that 
he did not revise the order of the other 
Magistrate but ordered the drawing up of 
proceedings under sec. 133, Qx. P. C., as 
a Coiut of Original Jurisdiction. 

The other ground is clearly well-fo.uuded. 
The procedure adopted in this case was 
not in conformity with what is laid down 
in sec. ISOA, Cr. P. C., and secs. 137 and 
1^, Cr. P. C. It is quite clear that when 
ther^is a denial of the existence of the 
public right, it is the duty of the Magis- 
trate to inquire into this matter and come 
to ft conclusion under the provisions of 
sec, IdOA and on the result of this conclu- 
sion would depend the question whether 
be ,irtiould stay proceedings or should pro- 
1 ^ sec. 137 or 188, Gr. P. C. 
This procedure has not been followed in 


this' case. We think ’ thecftfem thftt.tfie 
order passed by the Magistnite ahoulil be 
set aside and we do set it aside and direct 
that the proceedings be re-opened. The 
order passed by the Magistiwte will be 
treated as one under the Iasi pftrt of seo'. 
139A (Z), Cr. P. C., and he will now pro- 
ceed as laid down either under sec. 137 or 
seo. 188 as the Petitioners deaire hinr^ 
to do. 

The Rule is made absolute. 

S. C. M. 

iClVIL APPELLATB JUBISOICTION.] 

Full Benoh Beferenee 
No. 2 OF 1925 

IN 

01. A. No. 192 OF 1.924. 

Kailash Chan- 
DBA Tarafdab, 
Jndgineut-dubtor, 
Appellant 

V. 

Gofai Cuaudra 
PonrAlt, Decree- 
holder, Respond- 
ent. 

Civil Procedure Code (Act F of ISOS), etc. iT (I), 
Or. St, r, 95— Order patad on an a^pUeation mubr 
Or. St, r. 95, bp an auetion-purclUuer wAo teae « 
decree-holder, if an order under eeo. tfl iSfof the 
Civil Procedure Code and at each, if appeedaUe. 

Per CuBiAM (CuMiNo, J., contra) — 
Where a decree-holder as an auction-, 
purchaser applies for the possession of 
property under Or, 21, r. 96, he comes 
under see. 47 of the CipU Procedwe 
Codi>. as it is a question arisittg bettceen 
the parties and it is a proceeding relating 
to execution, discharge or ssktisfacUon of 
the decree. Order passed in such a pro- 
ceeding is appealable. 

This was a Reference to a Full Bench 
made, on the 7 th December l92tr by 
Cuming and B. B. Ghosd, JJ.j in an 
appeal against the judgment of the Sub- 

82 


Chattbbjba, a. C. J. 
WaLM-LEr, J. 

OUUINO, J. 

Pacb, j. 

Cbasbavarti, j. 

1926, 

Heard, 2 J, 28, January. 
Judgniont, 24, February. 
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ordinate .Iiidffe of Hylhel, parsed on 81'«t 
Maivli in AIisp. Appeal No. (5 of 192‘<, 
diiec(iti» the Kes))ondcnt to be put 
into ( js‘-es‘<ion of certain propeities 

'I’ll-' lie-'pondent Gopal ( li uidra J^uld<^l 
filed u mortgage suit aaaiii'-t iTic Apjiel- 
fant Kiulash Chandra 'raialdar and ob 
tained a deciee. Tim MainlifE attached 
the pioperty in e\eeuliou o| tlie deei<' 
and puieliiv^ed the piopeil^ at the exece 
tion sale. The PlaintiiT (I i in}} auction 
pill chaser and deerce-holdcn apiil'od loi 
Ijos^es'-iou uiidei ()i '21, r. ol the Ci\il 
Piocediire Code. The Coiiit held that 
he was only oiiUlled to |M^M"-hiun iindi i 
Or. 21, r. Hi, through Ihc tenant in po.- 
session of the propoity. Agaiii'-t th.' 
oi^or the Plaiiitifi appenli d. The lov\ i 
Appellate Couit alluded the a])poa] an I 
oidcred the I laintifi to he put into po'-'-i 
hion uiidoi Of. 21, i. tl.'J. The Oelendaul 
(judgiuonUdebtoi ) ap]iealed to the l'i>,n 
Court, Ins mam contention heing that no 
npjieal lav to the Oistiiet (ouit. 'Hu i 
liordahips, Cuming and 1». B. GI’om', 
JJ., who lieaid the a])pcal, rdeiroil the 
matter to Iho i'ull Bench. 

The Oama oa UEiBELAob was as loh 
lows : — ^ 

Ci’Wixc., J. — ^Tliis appeal aiosi' out cl in 
application foi execution ol a certain de- 
cree in a mortgage suit. 

Certain pioperties belonging to the 
judgment-debtor neie attached including 
a certain bas/ta. On Ibth D.cembei 
1916, one Mobim Chaiidia Clinudluiri 
filed a claim alleging that the baiha in 
dispute belonged not to the judgmenl- 
dehtor but to him and bis brother Giu<-h. 
(firiah also filed a separate claiui. Both 
these claims wore dismissed and the 
bagha sold aud purchased by the decree- 
holder. and Medum filed a suit 

asking ^ a daolara^n that the judg- 
slUWflii no saleable interest m 


the )>roperty and the Plaintiff had a 
right. , . 

'I’he hiiit was decreed in full^ut naoiti- 
fied on apiieal, the Plaintiff's putni right 
heiiig declared but no further relief being 
given. 

'Hie auelion-i>urchastr who happens 
also to lie tho decree-holder ajiplied for 
delivery of {lOSbesuioD under Or. 21, r. 9b. 
'Hie eveeuting Court held he was only' 
entitled to ])U'«es8iuii under r. 96, that 
1 ^, thioiigh the tenant m pus^ieasion. 
\gainst this order the decree-lioldfir 
auctiou-])ui chaser apiieaied. 'The main 
contention was tliat there was no apiioal. 
The lower .\ppoIlate Court allowed the ap- 
I'cal and ordered the uuctiun-piuchasor 
decree-holder to be imt into posaession 
iiiidiM' r. fid. Tn other vvoids tluit he 
•'liould get fc/itj/ iiurscssion. 

'riie pidgnicnl-debtor I'as appealed to 
tlie Court and his first and mam eonlon- 
tioii is that no ai)|3ea1 lay to the Distiict 
Couit. 

Weie the matter r(s intctjra, I should . 
have no hesitation in holding that no np- 
])eal lay to tho District Court for tho.^ 
leasuiis. 

Admittedly unless the niatter comos 
within sec. M there is no appeal. 

In uiy opinion it does pot come witliin 
see. 17. 

(1) Because it is not a question arising 
between the parties to the suit. The* 
auction-purchaser is not a party to tlier 
suit. Xo doubt the auction-purchaser in 
this ease is also the decree-holder h«l( so 
far as this application is concerned he is the < 
uiR'tion-pmjcbaser and the mere fact t^t* 
he IS also tlie decree-holder does not mahe 
him, so far as tiie present appitoaiion IS" 
coneemed, a party to the stiit Ti« 
personahties of decree-hdUer aiifl'anol^*- , 
]mrcbaser must he kepi ^stiaisUi Tito, 
case vi Protanno Sutiyal v. K&ljt 
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ftMmfoj (1)» A Jl^Rioii of the Privy Coun- 
cit, does not nuppori. the propoHition that 
the «neti0n*purchaaer can niaiulain a 
petition under pec. 47. What waa held 
there was' 'that the fact tliat the anciion- 
purchaser although not a party to tlfo suit 
was interested in the lestilt was not a bar 
to an application under sec. '244 (ncc. 47). 
But this is not the same as saving that 
tlie RUction>pun>hafier could rnnititain such 
an ai>plication. 

(‘2) It not a matter ixdating to llu* 
execution, dis<‘harge or satisfaction of llu* 
decree. 

So far as the satisfaction or di'-cliargc 
of the decree is concerned it is imniatoriiil 
whether the aiiclion-mircha-er is or is not 
put into losse'^sion. The decree is satis- 
fied when the projieity is sold and the 
money piid. The oucstiou tnins on whe- 
ther an application h\ the auctiou-pur- 
chaser lor ijossesrion falls within sec. 17. 
If it does there is mi appeal. If not there 
is no apjicHl. In the case oi Mohometi 
Mattraf v. Ilabil Mui (2), the deoiee- 
holder who was the auction-purchaser ap- 
plied for posKCssion and an order was 
passed directing that jui^'session should lie 
given. Held, no appeal lay as the appli- 
carion could not bo considei'ed as one 
under sec. 244 (sec. 47). 

This decision followed Biiimal Dm 
V. Omesha Ktwr (3). In the case of 
Bhiuan ‘Mookerjee y. Hadha Nath Bose 
(4) it was held that an order for jiosscssiois 
fseo. 96) was not an order relating to tlie 
execution, etc., qt the decree even though 
^ auction-purchaser was the decree- 
holder apd to did not fall within sec. 47. 

- (t) Is R. 101. A. «W| ■. c. I. L. B. 19 Cal. 

. mam>. 

(s oaD. j.9«eriao4i. 

t»1 lO. W.lt,658(l8»7>. 

W. ftCMi A A 90 0. L. I. 433 

(ton). 


'In the case of Aduram Haidar v. Naku- 
ieshtoar Itai (-5) this decision was followed. 
'J'lie contrary view has lieen taken in the 
case of Mndhusudan Das v. Gobinda. (G), 
where ii was held that proceedings for the 
delivei} c.f iHissesHion to the auctiou-pnr- 
chasor nie jiruceedings in execution of the’ 
decree and when the application is resistT 
ed by the leg.il representative of the judg- 
ment-debtor, the question laised comes 
under see. 211 (".cc. 47). 

In Itam Xarain Sahoo v. tiandi Pra- 
sad <7) it w’Us held that proceedings for 
the deliUMV ol pohs<*8aion to mi auction- 
purchaser who i« also a decree-holder are 
Xiroceediiigs m execution of 'the decivc 
and conic iiiiiler seio *21 1 (*- 00 . 47). It will 
thus lie hcen that there are directly eon- 
(lictiiig (lections tii this Court and the 
qucbiioii must bo refcired to a Full Bench. 

The question to be referred is : Whether 
an Older iiub-ed on an application under 
Or. 21, r. *.).3 by an aiiction-purehuser, 
who was tlie decree-holder, i» an order 
uiuler sec. 17 oi the Civil Procedure Cixle, 
and appt'alalile as <-uch. 

B. H. (iiiosu, J. — [ agree that the ques- 
tion should be referred to the Full Bench 
on account of conflict of decisions in this 
Court. 

Itabii lira/atal ('hakravartn (with him 
Baba Pansh Lall Sltonie) for the Appel- 
lant argued that all orders in execiiltion 
proceedings are not appealable. In order to 
be apjicalablo they must come under sec. 
47, C. P. C. On a sale iti execution, 
after the inonev is realised, the execution 
is complete ati<l the decree is satisfied. 
After the satisfaction of the decree, no 
other question can arise. Sec. 47, C. P. 
C., lias a naiiower scope than Or. 21, 

(6) 80 C. U J. 48 (1018>. 

(0) 1 L B. 87 Cal. Ml A 0. 4 0*. W. N. 417 
(1899). 

(7) I. L. B. 81 OsL 787 (IIO^. 
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and all prcfieedings after the realization 
of the purchase-money are not proceed- 
ings in exectition. They are summaiy 
raetbads of putting the anetion-piir- 
chaaer in jtessession, which are quite 
independent of exccxition of the de- 
ciDe and irrespective of the rights 
<jP the parties to the decree. U’here 
are other methods of his getting 
possession, f.g-, by a separate suit. 
These subsequent proceedings cannot 
affect the decree as the enforcement of 
the decree is at an end. After the sale 
is confirmed there is no other question 
relating to the execution. After the 
confirmation of the sale the decree- 
holder goes and no question of execution 
can arise between the judgment-debtor 
and a stranger. A stranger auction- 
purchaser need not apply under sec. 313 
(old Code), he can directly sue [Kkhori 
Mohan v. Chandra Nath (26,'.]. 

Befers to cases in support of liis con- 
tention — Bhimal Das v. Oanesha Korr 
(3), Jagarmth v. Kartu-k (15), Mahomed 
M-asraf v. Habil Mia (2), Sasi ' Bhusnn 
V. Radha Nath (4), Aduram v. Nakulesh- 
tear (6), Bhagwati v. Bantcari Lai (9) 
and AbdtU Gani v. Raja Ram (16). 

Referring to the cases against him, sub- 
mits that the priilciple to be established is 
that orders .in execution deciding, rights 
as between parties are questions under 
,sec. 47 and aj^pealable, and in that view', 
the cases cited against him are distin- 
IfDtshable. Only when the sale is sought 

<s) 6 e. n. j. 740 (1004). 


to be disturbed, then the' question comes 
under sec. 47, When a question im- 
pugning the sale arises, that takes it out 
of r. 96, Or. ,21 and brings it under 
sec. 47, • 

Refers to Krishnan v. Arunachalam 
(36) and Bhiram AU v. Gopi Kanth (86). 

Ill Madhusudan v. Gobindapriya '(6), 
the question I'cally was about the validity 
of the decree, and whether it w'as binding 
on the objectors. That w’as clearly a 
question under sec. 47, 

In Ram Narain v. Bandi Prasad (7), 
the question was whether the 2nd mort- 
gagee could dispossess the first mortgagee 
without redeeming liim, which was 
clearly a question relating to the validity 
of the decree and a question arising bet- 
ween the parties. 

In Kashinatha v. liihumansa (28), the 
conflict was between the 1st mortgagee 
and the 2nd mortgagee. 

In Hari Charan v. Monmohan (18), the 
question was one of adjustment of decree, 
and as such one of satisfaction, discharge 
or execution. 

Muthia Appasami (19) was . also a 
case of agreement and adjustment. 

In Sariatoollah v. Raj Kumar (17), the 
question was whether a previous proceed- 
ing was a step in aid of execution. It was 
a different point altogether — a point of 
limitation, and it is well-known, in ques- 
tions of limitation, words should be 
liberally construed. The same view was 
(6) T. L. B. 87 Cni. 84; r. a 4 0. W. K. 

417 (•8'W'. 

f7) T r. R. S' 737ri004''. 




(S) I e. W. N. (U» (i8»7). 

(4) 10 0. W. N. a'iSi a. C. 20 0. L. J. 4.3.1 
(lOK). 

(A) 80 0. L. J.48O01S). 


iO) T. L. 1. SI All. 82 (F. B.) (1008). 

(Ijl) 7 0. L. J. 436 (1900). 

(W) 20 0 . W.ir.kiO: R. c. 1 J>. L. J. 232 
■ 'llOWj. 



(17) T. r<. B. 87 Cl). 700; R. o. 4 0. W. N. OH 
( 1000 ). 

(IS) 18 0. W. N. 87 (1913). 

(19) I. b. B. 13 lIwL 604 (1890). ' 

(28) T. U B. 26 Mid. 620 (1201). 

(86) I. L. B. 16 Mad.'44?) 3 Mid. L. J. 012 
(I88J). 

I. L. B. 24 C|). 366 ; i. 0. IJO, W. M. MO 
(1807). 
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token in. MoMci v. Maikund ^ngh (21) 
tuoA Lakshman v. Kanmmmai (37). 

In -Kattayat v. Raman (20) the reasons 
given are in my favonr, bat they merely 
follow : the previous decisions. In this 
cose, though the question was what the 
-purchaser got, whether the proprietary 
right or the subsidiary right, the question 
did not affect the sale. The sale stands 
and whatever the purchaser gets the sale 
remains valid, and the rights of the parties 
under the decree are not affected, as 
such question was not one relating to 
execution. The purchaser gels his title 
not under the decree, but under the sale. 

Sandhu v. Hussain (21) — the views of 
the Judges were in my favour, but they 
. felt bound to follow the previous deci- 
sions. 

Refers to Sadashiv v. Narayana (22) and 
Bhagwati v. Banwari Lai (9). 

Under Or. 21, C. P. 0., the provisions 
for sales in execution l>egin with r. 8*2. 
On sale, a deposit is made under r. b4 
and on the deposit of the balance of the 
purchasn money, under r. 92, sale be- 
comes absolute, and that is the title of the 
purohaser. 

Nothing that comes afterwards affects 
,thjB sale or affects the title of the pur- 
chaser. It has been held that even the 
grant of a sale certificate is not necessary. 
The moment sale becomes absolute, the 
pinchaser’s title becomes complete. Sale 
certificate is an evidence of title. Ques- 
..tions under r. 94 are not questions under 
sec. 47. Therefore all pi'oceedings after 
r. 92 are not proceedings under sec. 47. 

Refers to Bhuja Bay v. Bam Kumar 

ffi) L U A. 81 All. 88 (F. B.) (1908). 
ttQ) 1. h. A. ra lUd. 740 (IMS). 

(81) 1. 1. R. 88 Mud. 87 (1904). 
m) I. li. R. 8ft Rmn. 468 (191 1). 

(84) T. h. R. 19 All. 477 (1897). 

(87) r. r.. B. 84 K«d. 186 0900). 


(SB), Jagarnath v. Kartick (15), Saddo v. 
Bangsidhar (39) and Mahmod- v. Locke 
(40). 

If the view against ine prevails, th^ 
decree-holder execntion-purclrtrer would 
be in a worse position than a stranger 
execution-purchaser, ))ccanBe whereas a 
stranger auction-purchaser will have 1*2 
years to bring a suit for possession, the 
decree-holder purchaser will be bound by 
the 3 years’ rule. Them sliould not be 
any difference between one purchaser and 
the other. 

Under Art. 136, Limitation .Act, a pur- 
chaser by private treaty gets 12 years and 
under Art. 138 an execution-purchaser 
gets 1*2 years from the sale becoming abso- 
lute. 

It is to be noted that time runs not 
from the delivery of possession, but from 
sale becoming absolute. 

This point was considered ly Bunerji, 
J., irf Bhagwatii v. Banicari (9), 

As to the question of parties : — As soon 
as the decree has i)een satisfied, the de- 
cree-holder is no longer a party, so this 
question is pi-actically dependent on the 
determination of the first question. 

If the decision of the first question be 
against the Appellant, there are other 
questions, which were not considered by 
the lower Appellate Court and will require 
further investigation on remand. 

Bahu Hcmendra Kumar Das for the 
Respondent. — The question refeti'ed to 
the Pull Bench depends on two matters : — 

(1) Whether the question relates to the 
execution, discharge or satisfaction of the 
decree : 

(9) I. L. R. 31 All. 98 (F. B.) (1908) 

(I5> 7 C. L. J. 486 (1800). 

(3^ I. L. B. 20 Cat. 689: i. o. 3 0. W. N, 874 
(1889). 

(88t I. h. R. 88 All. 486 0901). 

(40) I. L. R. 80 Mw). 487 (1697). 
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■ (-2) Whether the deci-ee-holder auction- 

purchaser is a jiarty to the suit- within the 
meaning! of sec. 47. *■ 

See. 47 should receive the most liberal 
iiiteniretation. As pointed out by the 
Judicial Committee in Prosaiitio Kumar 
V. Kali Das (J>, it is of the utmost iin- 
]K>rtancc that all objections to execution 
should be disposed of as cheaply and as 
speedily as possible. In lnhan Chandra 
V. Benimadhab (l-'h Petheram, C. J.. 
said the same thing. In Srt Limed Mai 
V. Srinath Bay (ID, Maclean, (’. J., ob- 
served the same thing and added that 
parties should not be driven to an inde|)eu- 
dent suit tinless the ca^e be clearly outside 
the scope of the section. That is the 
point of view from Avirch the question will 
haA'e to be Itioked into. The language 
“ relating to execution. dis<‘liarge and 
satisfaction ” is very wide. 

In tlio fii'st place Or. 21 and rr. t)3-9t> 
come Avithin t’lnp. X.\l, the iTeading 
being “ execution of decree ami orders.’ 

Under the old Code the sub-heading 
was “ sale and delivery of property.” 
Ihitjmder the new Code the sub-heading 
is ” sale of immoveable property.” 

Therefore priniA facia the legislature 
intended this matter to bo one which re- 
lates to execution of'decrees. 

Befers to secs. SI and ,74, C.' P. C- 
Holder of a decree for jioBSession and )iur- 
chaser of immoveable property sold in 
execiition is placed on the same footing — 
in either case the Court has the power to 
direct the decree-holder or purchaser to 
be put .into possession. 

All appjftotions for delivery of possies- 
sion under Or. '21, rr. 95-96 must 
' .ai Ik S. IS 1. A. I06t tt-o, LJIk B. 10 0»i. 

. I. Ik S. 37 Cal. ste ^13) : •..«*. 4 0. W. 

. , (la^ t iyjwn* t ». a 1«. W. 
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therefore relate to eKec^ition of the 
This is suflicient to bring the. 
sec. 47 in the present case.. I , 

mit tJiat where the decree-holder 
suictiori-piirchaser the application alsd-j^', 
Ijites to fc'atisfaction or dis^t^rge 
decree. When decree-holder is the. 
tion-purchaser he does not pay money but 
hi» daiiJi ie set off against the purebsfle 
money. , : 

Itefers to Or. 21, r..72, C. P. C. «: . 
'riierefore wlien salfe takes place and is 
(uinfirmej he does not really get’ 
fruits of his liligaticm until and unless he*, 
gels possc.'ssion of the property purchased' 
which ropresenis inonoy in his case. “ 

A sale of property is not com])!eto until 
the vendor has deliM'ivd to the purchaser 
hueh I o.^sessioii ns he is able to give. Sec. 
o5. Transfer of riM))orly Act. 

.Ifcre also dclivciy of pos’ession was 
necessary to render the sale ordered hy 
(ho (onrt final and comploto. 

Wlien decree-lu)ldcr purchases he does 
S’l to satisfy his debt and so long as the 
land remains in the possessioif of tlie 
judgment-debtor tlie debt to the extent’ 
of the price cannot be said to have been 
satisfied. 

^riien whe?*e decree is not fully satisfied 
by the sale the proceeding must be conti^' 
nued if the decree is to be wholly sattefied. 

Then applications hy decree-holder 
auction-purchaser for delivery of posses-^ 
sion lias alw'ays been held to be a step ip 
aid of execution. Refers to Surjiaidollffh 
V. liaj Kumar (17). ■ ^ 

With regard lo the. questioti 
the decree-holder anetion^ipurch^r in 
party within the rneaning of jsiec* 

P. C.,1 sutonit thq poiqt^ is 
eluded by the ^deeisjoiit .,oi 
Committee in 
' 07). I. 



TAIWPDAR •. ’GiOBAti CHANI«w\.rODD.VR. • .' 

yrhieh follows the eariiw deoi- Refers to Kali Moitdql v. li$nmrb€8war 
Kwmr v. Kali Dos'dh 


-■f-H^raiift’On-’iw’inoiple I submit the decree-' 
tuild^ir'^^lio: purchaiies at the sale does not 
' ceM0 Ik party to the 'suit.- He caii'^ 
down his legal obligations as a 
p^^ty to the suit while he retains his 
lights and ’privileges in other resiwcts.' it 
ccManot bo said that when sale is Mnitnnu-- 
ed:4he deeree-hpider entirely drops the 
(^aroctertof deoree-holder and assumes 
that of a purchaser. 

;:iSheu for son>e purposes at least ti e' 
capacities of decree-holder and auction- 
purchaser are not kept distinct. 

Although auction-purchaser still he i-i 
treated in the same way us if lio is a party, 
to the suit and is not placed in the same- 
position as slraiigci' auction-purchaser. 

When propoviy is sold in execution of a 
decree and the decree is afterwards set 
aside — if the auction-iiurchasor is the de- 
cree-holder the property cannot be retain- 
ed and tlie sale goes, but if %e purcliase 
is by stranger [uirchaser the sale stands. 

Refers to ZuinuUthdin v. Mahomvicd 
Ishaq (13), Satish Ramrislnrari (iX), 
Ahdul V. Samfnt Ali (12.) and Kurendra v. 

■■ Jogendra (43). 

Then also under sec. J53, llcngal Ten- 
ancy Act, in case of a decree-holder auc- 
tion'^urchaser in a rent sale the auction- 
purchaser is held to be a party to the suit 
' the meaning of sec. 153, Bengal 

T^EUuaii^ Act and’ appeal' lies if a question 
. is decided within the meaning of %c.'153' 
. ol the Act. 

(1) Jib K. 19 t. 100 s •. a. 1. li. B. 10 Osl,' 

ess (iMoi. 

<fl) lb B. 45 1 A. St- «. 0. 1, lb B, 41 Uod. 
«»{ SB (I W K 050; 07 C. b: J. 967 
OStiT). 

(U) I. b. B. UTAH. 106 (P. C.) (1687^ 
m, to 0. L. 3. 409 00141. . 

(toPJf (It li 4>« 00167. -■ 

0.% J. 4to (m4>i ' 


(14). : . . . 

I rely on the .observations of Stanley^ 
C.. J.,.and Knox, d., m-Dhagwali v. Ban- 
toari Lai. (9). 

Then as to .Wt. 13,8 of the Limitation 
Act I submit it cannot override Ibo.pro.vi*-: 
sion of sec. 47, C. 1’. C. 

Jiabti lirqjalal Chahravarti in reply. 

[WA1.MSLEV, J. — The question of repre». 
Bontativea does not arise in the case.] 

It does not. . ' 

The Jtn(jME.NT of tue Cocbt was as 
follows : — 

C'HATiERJEA, A. C. J. — ^Tlie questiott re- 
.ferred to the Full Bench is — “ Whether an 
order iiassed on an application under Or. 
•21, r. 95 by an auction-purchaser, who 
was the decree-holder, is an order under 
sec. 47 of the t'ivil .Vroccdure Code, and 
appealable as such.” 

The decree-holder purchased certain, 
property at a sale in execution of a decree 
under Or. 31, r. .0, and applied for deli- 
very of lihas ^Kissesrion lUuUr Or. 21, r. 95,. 
The executing Court, held that he was en- 
titled to ]>os8ession under r. 96, that is, 
through the tenant in. jiossession. The 
decree-holder auction-purchaser, appealed 
and the Appellate Comt allowed , the ap- 
Pfal and ordered that he be put in possos-. 
sion under r. 95 ; in other words, that ho 
should get khas ]X)ssessiou. 

-The judgment-debtor appealed to thc^ 
^igh Court and the main contention wos- 
that no appeal lay against the <mler of- 
the execution Court. 

An appeal would lie if the cose coihcs 
under sec. .47 of .the .Civil Procedure Cede. 
The question whether it falls within that 
section of the Code depend'supon — 

- ■ ' ^ (07 r. L. R. SI All. to (9. B.) (lOob. 

; (t4) I. L. B. to del. mi a. 0. 9 0. W. V. 

731 (F B.)(lfl00K '*■ 
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(i) whether tiie qneHlion aiiises between 
the partiee to tlie suit or their represen- 
tatives, and 

(if-) whether it relates to execution, dis- 
charge or satisfaction of the decree. 

The first question, tlierefore, is whether 
the decree-holder aoction-jjurchaser is a 
party to the suit. The decree-holder is 
undoubtedly a party to the suit, and the 
only question is whether he ceases to be a 
party to the suit after the sale. 

Beliance is placed on behalf of the Res- 
pondent on the case of Ganapathy v. 
KrishmmacJiariar (8), where the Judicial 
Committee obserr’ed ; “ This Board decid- 
ed in Prusanna Kumar Satiyal v. Kah 
Das Saiiyal (J) that sec. ‘2dt hud been 
rightly held in India to apply in a case in 
which the question raised concerned tlic 
auction-purchaser at an auction sale a'> 
well as the parties to the suit. lu this 
case the vakil (the decree-holder) was tie' 
aiictiou-purchascr and was also a party to 
the suit. Tlic que-itions raised in the pre- 
sent suit could have been mised before 
the sale was confirmed, and if so raised, 
would have been deteriuiued by the 
Couj't which was executing the decree of 
the 13th November 1886.” The pro- 
perty was sold in execution of a mortgage 
decree and jiuioha^d by the decioc- 
holder, and after confirmation of the sale 
the mortgagor brought a 'suit for redem]>- 
tion. The question, therefore, could 
have been raised before the confirmation 
of the sale. But the case is relied uppu 
to show that the decree-holder is referred 
to by their Jjordships as a party to the 
suit even after the sale. 

The question whether the decree- 

(I) L. B. 19 1. A. tee; I. c. I. L. £. 19 CaJ. 

(J8<>9). 

(9) L,B.461.A.(i(t< ir. L L. B. 41 Mad 
jtOBi.St a w. N. 688, ■ 27 0. L. J. 987 


holder qua purcdiaser is a party to the suit 
was fully considered by a Full Bench of the 
Allahabad High Court in the- case of Bhaff- 
icati V. Banwari Lai (9). Banerji, J., 
Aikman and Gnffin, JJ., answered the 
question in the negative, while Stanley, 
C. J., and Knox, J., held that he is a 
party to the suit. Banei*ji, J.,' observed 
that ‘‘although the 8ume,i)erson may be 
the decree-holder and tlie auction-pur- 
chaser he fills two different capacities, 
and it is in the latter capacity that he can 
obtain possession.” Reference was made 
to the case of Mahabir Prasad v. Moc- 
naghten (10) to show that the decree- 
holder w'ho purchases the mortgaged i)ro.- 
perty at auction with the leave of the 
Court is in the same position as any m- 
dependent purchaser. But what was 
meant by Ijord Watson in that case was 
that the leave to bid puts an end to the dis- 
ability to purchase, and ho is on the same 
footing (with respect to the right to pur- 
chase) as stElijgers to the suit who may 
bid at the sale. I’he view that the de- 
cree-holder auction-purchaser fills two 
different capacities was also taken by 
iSlookerjee and Beachcroft, JJ., in Sasi 
Bhusan Mookerjee v. liadha ?lath Bose 
(i) and the learned Judges relied among 
other cases on tlie decision of the major- 
ity of the Full Bench of the Allahabad 
Court referred to above. Stanley, C. J.,' 
on the other hand, in the case of Bhagwati 
V. Banwari Lai (9) obwrved that the re- 
cognition of such a dual personality in a' 
decree-holder auction-purchaser .Wduld' be 
to introduce a strange > and novel legal 
fiction into our jurisprudence, and that it' 
is difficult, to see how the ctiaraoter of' 
decree-holder can be split up into two dis-' 

(4; 19 a W. N. 8S6i 1. 0. 80 C. L. J. 489 
U914). 

(91 I. b. a. 91 All. 62 (T, B.) (1808), 

(tO) I. L. R. 16 Oal. 682 (7- 0.) 



THB GAIiCnO^A W'BBSLY NOYES. 


65t 


.V6&. EEX..1 


SaOiASB CHAMUBA TABAFDAR V. OOPAIi Ghandba Foddab. 


tinct oharaotors so aa to enable hhn to 
ovenide the-proTieions of sec. 244. 

Beferenoe wm also made by Baneiji, 
J., in the Allahabad case to Art. 138 of 
the limitation Act; under which a suit 
.may be brought by an auQtion-purchaser ' 
for recovery of possession within twelve 
years from the date of the auction sale, 
and it was observed that, in that article, 
no distinction is made between different 
classes of anction-Qurchasers, and that 
them is no reason for holding that if' the 
decree-holder happens to purchase at an 
auction sale, he has a shorter period of 
limitation for obtaining possession than 
any other purchaser, as it is only in the 
capacity of auction-purchaser that he can 
obtain possession. But that article re- 
gulates the period of limitation, whereas 
sec. 47 of the (’ode of (!ivil Procedure re- 
gulates the remedies open to the parties, 
to the suit in which the decree is passed 
when any question arises between them 
relating to the execution, discharge or 
satisfaction of the decree. Art. 138 of 
the Limitation Act cannot therefore over- 
ride the provisions of sec. 47 of the Code. 

Then there are good reasons for the 
difference between an auction-purchaser, 
who is the decree-holder, and a stranger 
auction-purchaser. The latter is not ex- 
pected to go behind the decree, whereas 
the decree-holder who has obtained the 
decree Iqiows all that need be known 
about the property, and in his case there 
is no hardship in confining his remedy to 
proceedings in execution. 

It has been repeatedly held that the 
[oovisions of sec. 244 'should be liberally 
ocmetnied. The Judicial Committee in 
the case of Prosanna Kumar SSnyal v. 
Kali Da$ Sanyal (1), referred to above, ob- 
served, “ Itis'of the utmost importance 
0) b S, 1< t A, U»i s. e, t, b, B, 19 Osli 

warn). ^ : 


that all objections to execution teles 
should be disposed of as cheaply and as ' 
speedily as possible. Their Lordships are 
glad to find that the Courts in India have 
not placed any narrow construction on the 
language of sec. 244.” That a 'wide and 
liberal oonstruotion should be placed on 
the section was also recognised in fifet 
Umed Mai v. Srinath Ray (11) and Ishan 
Chandra v. Benimadhab (12). 

The decree-holder, for certain purposes 
at any rate, is treated as a party to the 
suit even after the sale, and stands on a 
different footing from an ordinary pur- 
chaser. For instance, when a sale takes 
place in execution of a decree and the 
decree is afterwards set aside, it does not 
affect an auction-purchaser who is a 
stranger to the suit ; whereas in the' case 
of the decree-holder himself who has pur- 
chased at the sale, the sale must be set 
aside. In the case of Zainulahdin v. 
Mahommed Ishaq (13), Sir Barnes 
Peacock in delivering the judgment of the 
Judicial (3ommitt4e observed: — “It ap- 
pears to their Lordships that there is a 
great distinction between the decree- 
holders who came in and purchased under 
their own decree, which was afterwards 
reversed on appeal, and the hoiid fide pur- 
chasers who came in and bought at the 
sale in execution of the decree to which 
they were no parties, and at a time when 
that decree was a valid decree, and when 
the order for the sale was a valid order. 
A great distinction has been made between 
the case of bond fide purchasers who art 
no parties to a decree at a sale under exe- 
cution and the decree-holders them- 
selves.” 

(11) I.L.B.aVCaI.810(iB19)i 8.c. 4 0. W, 

K. 688 (1900). 

(19 1. b B. 84 CM. 68 (79i •. W i a. W, N. 

M‘(V. B.) (180$. 

a8).L.b B* W am. in F. O.) (1881}. 
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The decree-holder is treated as a party 
to the suit even after the sale in cases 
coming under the proviso to sec. 163, Ben- 
gal Tenancy Act. See Kali Manddl v. 
Banuarhetwar (14). 

Then again it was held in cases coming 
under sec. 811 of the Code (of 1882) that 
no second appeal lay unless the decree- 
holder was the purchaser or unless there 
was fraud in the sale. 

With regard to the second question, the 
view taken in some cases is that proceeu- 
ings for delivery of possession rannot in 
any way affect the decree or the sale, and 
do not relate to execution, discharge .>r 
satisfaction of the decree as the decree is 
executed and discharged by the sale. 
See Bhimal Dos v. Muast. Ganesha (.3), 
Mahomed Masraf v. Hahil Mia (2), 
Jagamath Marwari v. KarUck Nath (1.5), 
Sari Bhusan Mooherjee v. Badha Nulh 
Bote (4). Aduram v. Naktdeshtoar (5) and 
Bhagwati v. Banwari Lai (9) (majority of 
the Pull Bench in the Allahabad Hii>h 
Coiurt), Hazi Abdtd Gani Baja Bam 
(16) (Patna High Court). 

On the other hand it has been held in 
a large number of cases that such proceed- 
ings relate to execution of decree when 
the decree-holder is the purchaser. See 
Madhusudan Das* Gobindapriya (6), 
Bam Narain v. Bandi Prasad (7), Saria- 

(» 6 0. L. J 749 (10041. 

(8) 1 0. W. N. ess (1807). 

(4) 10 0. W.N.885: ■. c. SO 0. L. J. 488 
(1014). 

(6) 80 0. L. J. 48 (1018). 

(A> I. L. B. 87 CM. 84: •. o. 4 <1 W. N. 417 


toollah Molla v. Baj Kumar (17), Bari 
Charan v. Monmohan (18) : in the lAad- 
ras High Court — Muthia v< Appaeami 
(19), Kattyat v. Bamari (20) and ffandhtt 
V. Hussain (21) : in the Bombay TTigh 
Court — Sadashiv v. Norayana (22), and the 
dissentient judgment of Stanley, G. J. 
and Knox, J., in the Full Bench — Bhag- 
wati V. Banwari (9). 

The learned pleader on either side 
tiaq *1 (tempted to distinguish the cases 
agamst him. It will not be profitable to 
discuss the cases, though some of the 
cases on cither side may l>e distinguish- 
ed on the facts. The main ground upon 
which the decision in the first set of 
cases proceeds is that as soon as the sale 
is confirmed and becomes absolute the 
execution of the decree is at an end, and 
the decree is not affected by further pro- 
ceedings such as those relating to delivery 
of possession. 

Tt is true that when the sale is con- 
firmed. the title of the purchaser becomes 
jihsolute. Tiiat niear s that the title of 
the ])urcha8or canii>t i/e c.iallenged by th^ 
judgment-debtor. But the salo cannot 
lie said to be complete without delivery of 
piibsesHion of the property told. 

The property purchased represents the 
money for which he obtained his decree. 
It is to be observed that the decree-hidder 
has to purchase with the permission of 
the Court, and under Or. 21,. r. 72, the 
purchase mone,y and the amount due on 
the decree may be set off against one an- 
other. But the decree-hidder does not 
actually get the benefit of the money due 


(1880). 

(7) I. L. R. 81 0»1. 787 (1804).! 

(8) I. L. B. 81 All. 88 (F. B.) (1908). 
(14) L L. B. 88 CM. 987: s. C. 9 0. 


' 711 (F. B.) (1806). 

(IS) 7 0. Ih X. 4» (1800). 

flin7bo.'w.ir.880i •.«.!?. 
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(8) I. L. B. 81 All 88 (F. 11 ) (lOne). 

(17) T. L.B.87 0al.700i f.«,40. Wl«. 681 

« (19001. 

(18) 18 0. W. N. 87 (1818). 

(10) I. L. B. 18 Ksd. 804 (1800). 

(80) I. UB. 88 Usd. 740 (1801). 
d81)LX<.B.881M.87(180lk. < 

(88) Lli.B.S8Ban.4B80iU). 
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nnder bis decree antil he gets possession 
of tiie i«operty of the judgment-debtor 
pnrduised by him. He is entitled to ask 
the Court to put him in possession of the 
property purchased, and the Court is 
bound to give him possession. 

The arrangement of tlie provisions of 
the Code relating to execution indicates 
that proceedings for delivery of possession 
are proceedings relating to execution of 
the decree. The general heading of Or. 
21 is “ execution of decrees and orders.’" 
Then there < are several sub-headings. 
Itr. 62 and 96 deal with sales of immove- 
able property. Hr. 96 and 96 relating to 
delivery of property sold in execution are 
under the same sub-heading as rr. 82 to 
94 which deal with sales (and it cannot 
be disputed that the provisions relating to 
sales relate to execution of decree) and the 
whole,. as already stated, appear under the 
same genertd heading “ execution of de- 
crees and orders.” 

It may also be pointed out that sec. 74 
and Or. 21, rr. 97 to 101 of the Code make 
the same provision for the purchaser of 
immoveable piroperty as for the holder 
of a decree for possession of immoveable 
property in connection with “ resistance 
to execution,” which indicates that the 
legislatyre regards the delivery of posses- 
skm to the purchaser as a proceeding in 
exeeutioa of the decree. 

It appears, therefore, that the Court, in 
delivering possession of the property 
solid, does so under the provisions relating 
to execution of decree, and it is difficult 
to see how else it can deliver such posses- 
»on. It is said that such delivery is 
made under the summary powers given by 
the Gode, that it is merely incidental to 
the sale, and the contest arises as the re- 
sult of the sale. Even if it is so, it re- 
lates to execution ot the decree. Such 
prooeedings saay not affect the decree, 


nor impeach the sale, but when the ques- 
tion arises as to the kind of possession to 
be delivered it is a question relating to 
the execution of the decree. 

Then it has been held that an applica- 
tion by a decree-holder to be pot in pos? 
Eession of the property which he purcj^»- 
ed in execution of his decree is a step in 
aid of execution of the decree. See 
SariatooUah MoUa v. Raj Kumar Roy (17). 

The question is merely one relating to 
procedure, and the weight of authority I 
think is in favour of the view that where 
the auction-purchaser is the decree- 
holder any question relating to delivery of 
IKTBsession comes utrder sec. 47 of the 
Code. I am of opinion that*the question 
referred should be answered in the affir- 
mative. 

The result is that the appeal is dis- 
missed with costs, hearing-lee, two gold 
mohiu's in the Full Bench Keferenc^ and 
one gold mohur for the hearing before the 
Division Bench. 

Walmslbv, J. — ^I have had the advan- 
tage of reading the judgment which my 
learned brother Page is about to deli- 
ver, and for the reasons which he gives I 
agree with him as to the answer to the 
question. 

Coming, J. — ^The question that has 
been referred to the Full Bench is whe- 
ther an order passed on an application 
under Or. 21, r. 96 by an auction-pur- 
chaser who was the decree-holder is an 
order under sec. 47 of the Civil Procedure 
Code and appealable as such. 

I am of opinion that it is not for two 
reasons : — 

(1) The auction-purchaser even though 
be is also the decree-holder is not a party 
to the suit. 

(2) An application under Or. 21, r. 96 
(17) I. h. B. 27 Cal. 709 1 *. «• 4 0. W..M. Ml 

a«oo. 
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is not a matter relatiii{{ to the execution, 
discharge or satisfaction of the decree. 

1 do not propose to deal with any of the 
numerous authorities which have been 
cited before us except those of the Privy 
Council. As a Full Bench none of the 
authorities except those of the Privy 
Council or the decision of a Full Bench of 
our own Court are binding on us. The 
various decisions are clearly in direct con- 
flict, otherwise the reference would be un- 
necessary and we are in the fortunate 
position that we have only to consider the 
plain words of the Code and the decisions 
of the Privy Council or Full Bench of this 
Court so far as they interpret the sections 
we are now considering. 

I take up the first point which is whe- 
ther the auctLn-purchaser even though 
he is the decree-holder is a party to the 
suit or his representative in interest. 
1 am of opinion that he is not. The 
parties to the suit are the persons who 
actually contest the suit as Plaintiff or 
Defendant up to the time of the passing 
of the decree. The auction-purchaser has 
nothing to do with the suit and quite pos- 
sibly does not know of its existence. If 
the auction-purchaser is also the decree- 
holder that makes no difference. A per- 
son may have a dual capacity. As a de- 
cree-holder he is a party and can main- 
tain an application under sec. 47. But in 
bis capacity of auction-purchaser he is not 
a party and cannot maintain an applica- 
tion under sec. 47. He applies to be put 
into possession in his capacity of auction- 
purchaser and not of decree-holder. It is 
.the failure to keep separate the two capa- 
cities which has led to much of the con- 
fusion and conflicting decisions in the 
different. Courts. Such dual capacities arc 
well-kiiQt^n, i.e., %.person may be on the 
record^in his peraonal capacity and at the 
ae the guardian Df a minor or 
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executor. They are quite separate and 
distinct. My attention has been > drawn 
to two decisions of the Privy Conn<al> the 
case of Prosanna Kumar Sanyai>y, Kali 
Das Sanyal (1) and the case of Gano- 
pathy Mudaliar v. Krishmmachariar (8), 
from which decisions it is sought to estab- 
lish the proposition that where the 
auction-purchaser is also the decree- 
holder, he becomes as auction-putohaser a 
parly to the suit. I am unable to dis- 
cover after a very careful oonsidMation of 
these decisions that they establish any- 
thing of the sort. What the first case, 
Prosanna Kumar Sanyal v. Kali Das 
Sanyal (1), decided was that when a ques- 
tion has arisen as to the execution, dis- 
charge or satisfaction of a decree between 
the parties to the suit in which the decree 
was passed, the fact that the purchaser, 
who is no party to the suit, is interested 
in the result has never been held a bar to 
the application of the section. Their 
Lordships do not say even that in such 
circumstances the auction-purchaser is ,to 
bo made a party to the proceedings. If I 
read the decision correctly it is this that 
the fact that there may be a third party 
not a party to the suit but interested in 
the result is no bar to the parties to the 
suit having a question between them re- 
lating to the execution, dischargo or satis- 
faction of the decree decided undnr sec. 
244 (sec. 47). The facts in that . case 
were that it had been held that sec. 244, 
Civil Procedure Code, was a bar to the suit 
and learned Counsel argued that the suit 
was not barred because the auction-pur- 
chaser' being interested it could not be 
described properly as a question arising 
between the parties to the suit in Which 

(t) I,. R. 18 1. A. laSt •. 0 . 1. Ifc a. 18 Oai. 
ess (1888). 

(8) L. B. 45 I. A. 64i a 0 . r. L. a. 41 
408 i 88 0. W. N. 668 | 87 0. L J. 867 
(1817) 
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the defflwe was passed. The Privy Couu- 
tal held that the fact that the auction- 
pnndiaser was interested was no bar to 
the application of the section, or, in other 
words, to the decision of the question bet- 
ween the parties to the suit. It cer- 
tainly cannot be held on the strength of 
thin decision that the auction-purchaser 
can even or should be made a party to the 
proceedings. 

With' regard to the second case, 
Oanapathy Mudaliar v. Krishruima- 
ehariar (8), learned Counsel to support his 
contention would rely on the following 
words in the judgment : — 

“ This Board decided in Prosanna 
Kutnar Sanyol v. Kali Dais Sanyal (L) 
(the case I have first referred to) that sec. 
244 (sec. 47) had been rightly held in 
India to apply to a case in which the 
question raised concerned the auction-pur- 
chaser at an atiction sale as well as the 
parties to the suit. In this case the 
vakil was the auction-purchaser and was 
also a party to the suit. The question 
raised in the present suit could have been 
raised before the sale was confirmed and 
if so raised would have been determined 
by the Court which was executing the 
decree." 

I hardly see how this decision sup- 
ports the contention of the learned vakil. 

The report of the case is somewhat 
meftgre so far as the facts are concerned 
but the facts would seem to be as fol- 
lows : — 

The suit was brought to redeem three 
mortgages. The Plaintiff was the son of 
the mortgagor and the Defendant was the 
son of the mortgagee. It would appear 

(1) Ii. B. 18 1. A. 166 1 1. 0. 1. L. B. 19 OaL 

688 asea). 

(S) Ib B. 46 1. A. 61: ■*. r. 1. L. B. 41 Had. 

408 1 88 0. W. N. 668 1 27 0. L. J. 867 

(1917). 


that in 1886 the mortgagee had brought 
a suit on the mortgage bond which was 
decreed. 

The Plaintiffs in this present suit were 
then minors and represented by their 
fathers. The suit was decreed, the pro- 
|)erty sold and purchased by the decree- 
holder. There were various objections 
to the execution of the decree which were 
all disallowed. The present suit was in- 
stituted in 1907 and what seems to have 
been held was that sec. 244 was a bar to 
the suit because all the questions raised 
in the present suit of 1907 could have 
been raised before the sale was confirmed. 
Their Lordships relied on the principle 
laid down in Prosanna Kumar’s case (1) 
that such question could be raised bet- 
ween the parties to the suit under sec. 244 
even though the auction-purchaser was 
concerned us well as the pai’ties to the 
suit. Their Lordships simply stated as a 
fact that in that particular case the auc- 
tion-purchaser was the same person as the 
decree-holder who was admittedly a 
party. 

But this decision is no authority for 
the contention that if the auction-pur- 
chaser is also the decree-holder he be- 
comes as auction-purchaser a party to the 
suit. In my opinion these two decisions 
are authority only for the proposition 
that even though third parties who are 
not parties to the suit are interested or 
concerned that is no bar to the question 
between the parties being decided under 
sec. 244 (sec. 47). They are not even 
authorities for the proposition that the 
auction-purchaser should be made a party 
to such proceedings nor fur the. proposi- 
tion that if the auction-purchaser is the 
same pe^n as the decree-hdder he is as 
auction-purchaser a party to the suit. 

(1) L. B. 19 1. A. 166: •. o. 1. Ib B. 19 (W. 

688 (1898). 
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There is yet a further point which has 
to be considered. If the auction-pur- 
chaser who hapjwns to he a decree-holder 
must proceed under sec. 47 his period of 
limitation is restricted to 3 years. A 
stranger is allowed 12 years to bring his 
suit. Is (liere any good reason for think- 
ing that there is a different period of limi- 
tation for the decree-holder auction-pur- 
chaser and the stranger auction-purchaser? 

I^either can it be said that the auction- 
purchaser is a representative in interest 
of either the judgment-debtor or decree- 
holder. If he were, we should get the 
extraordinary |)osition of a ])er8on making 
an application against himself. 

To sum up the iwint : — 

The auction-purchaser qtM auction- 
purchaser is not u the suit and 

the fact that he is also the decree-holder 
does not alter his position in any way or 
make him in a matter in which he is con- 
cerned in the capacity of auction-))ur- 
cha6er*a party to the suit. Neither of the 
decisions of the Piivy Council to which 1 
have been referred would justify the con- 
tention that an auction-purchaser even 
though he is also the decree-holder is in 
any way in a different position to a stran- 
ger auction-purchaser. He is therefore 
not a party to the sujt and any question 
decided between him 'and any other per- 
son whether a party or not to the suit is 
not a question decided under sec. 47. 

On this ground alone, therefore, the 
Eeference should be decided in the nega- 
tive. The next question is whether an 
order xiaseud on an ux>X)li(!atiuu under Or. 
21, r. 95 is a question relating to the exe- 
cution, ifijscharge or satisfaction of the 
decree. 1 am of opinion that it is not. 
When the prox>erty is sold, money x>aid 
and sale confirmed, so far as the decree 
and the decree-holdbr are concerned 
notlung is to be. done. So far 


as the execution of the decree ia 
concerned and by that ' I presume > is • 
meant the realization by the decree- . 
holder of the fruits of his litigation, it 
makes no difference whatever whether tlic 
purchaser does or does not obtain posses- 
sion. The decree is satisfied by the sale 
of the x>roperty and the payment to the 
decree-holder of the money so realized. 
The auction sale is complete when con- 
firmed. It may- be set aside for various 
reasons but failure to get possession by 
the auction-purchaser is not one of them 
and the validity of the sale does not de- 
X^eud on the purchaser getting possession. 
The purchaser does uot get xxissession by 
virtue of the decree. He gets xxissession 
by virtue of tlie sale. The apxdication 
for delivery of possession is oue of the re- 
sults of the execution of the decree after 
it has been executed but it docs not relate 
to the execution of tlio decree. 

The expression “ which relates to the 
i‘.xecution of the decree ” means, 1 think, 
({ueslious which arise up to and concern the 
actual execution whiob terminates with 
the confirmation of the sale and the pay- 
ing of the money to the decree-holder, not 
questions which may arise after execu- 
tion is complete and are really results of 
the execution. The further argument 
has been put forward that the decree- ' 
holder purchaser gets the property in licji 
of the money he is entitled to under the 
decree and hence until he is put in pos- 
session the decree has not been satisfied. 

This argument is obviously a fallacious 
one. If it had any substance, then on the 
failure of the decree-holder purchaser m 
get XHissessiou after his piu'chase he would 
be outitled to again execute the decree 
for the amount he had xxiid for the phr- 
chased proxierty, for his decree would then 
have to be considered as uneati^ed tb' 
that extent. : 
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I need hardly say that he cannot, at 
least, ! have never heard it even suggest- 
ed t^ ho could. 

He does not get the property as an 
equivalent to the amount of hie decree for 
which the property was sold. As pur- 
chaser, he has to pay the purchase money 
which he does either in cash or by setting 
it off against the amount of his decree. 

Both the points on which this Beference 
depends have l)een dealt with by Bauer ji^ 
,T., in the case of lihafiwali v. Jhinti^ri 
(9). llis jndginont iiiav ho rolcrn'd to, 
for it would be diflicult to improve on liis 
reasoning and argument. 

A furtW argument has been put for- 
ward that rr. 95 and 96, the rules relating 
to the delivery of possession, And a place 
under Or. 21 — ^which order is headed 
“ execution of decree ” — and hence thus 
must relate to the execution of the decree. 

I may point out that the order is 
headed “ execution of decree and ordcr/i ” 
and not of decree only. 

On applications under r. 95 and r. 96 
the Court orders delivery of possession to 
^ made and this order the Court exe- 
cutes. If it- were port of the execution of 
the decree no further order would be 
necessary. Hence the Court in putting 
a party in possession imdor rr. 95, %, 97, 
98 is not executing the decree. 

I am of opinion that an application by 
the auction-purchaser to be put in posses- 
sion does not relate to the execution, dis- 
' charge or satisfaction of the decree and 
* hence does not fall under sec. 47. 

. Pagb, J. — ^In this case the holder of a 
personal decree for money due under a 
mortgage having purchased certain im- 
moveable of the judgment-debtor 

at an auction sale held in execution of the 
idiliatee applied for delivery -of possession 

69 L 14 B. 81 Alt, M at pp, M to 100 (T, 


under Or. 21, r. 95. The first Court or- 
dered! that symbolical possession of the 
property should be given to the applicant 
under Or. 21, r. 96 on the ground that 
only the maliki right in the said property 
passed on the sale. On appeal the Court 
held that the applicant was entitled to 
delivery of khas possession, and an order 
was passed under Or. 21, r. 96. 

On a further appeal to the High Court 
a Division Bench (Cuming and B. B. 
tihose, .1,1.) has ivh'rrcd to Ihe Pull 
(!ourt Ihe following (|U«'stion : “ \VIk 5- 
Iher an order passed on an application 
under Or. 21, r, 95 by an auction-pur- 
chaser who was the decree-holder is an 
order under sec. 47 of the Civil Proce- 
dure Cofle, and appealable ■ as such.” 

Now, it is highly desirable that ques- 
tions of practice and procedure should be 
settled, juid that this matter which has 
been allowed to remain in a state of flu.x 
for more than 80 years should now finally 
be determined. The High Courts in In- 
dia have given inconsistent answers to 
tho question proixninded, and whereas 
the Madras High Court in Sandhu 
Tarragauor v. Uussain Sahib (21) has 
expressed tho opinion that it is definitely 
settled that from such an order an appeal 
will lie, the Patna High Court, on the 
contrary, is equally emphatic that an ap- 
peal does not lie, and that the Courts in 
India ought so to hold ” as if it were a 
settled cursus curiae.” [Gani y. Bam 
(16)]. 

Thus the oracle has spoken both at 
Delphi . and at Dodona, and it remains 
for this Court to determine to which 
voice it ought to harken. In Bombay 
the High Court has held that the answer 
to the question should be given in the 

(1A)IS0 0.W.N.889| •. 0. 1 r, L, 888 

asm 

(81) I, L. B. 88 Mad. 87 (1804), 
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affirmative [Sadashiv v. Narayana (22) j, 
while in Allahabad by a majority of three 
Judges to two, a Full Bench of the High 
Court has given an answer in the nega- 
tive. Thus, the views of other High 
Courts on the subject are sharply divided. 

In the Calcutta High Court also there 
has been a marked diversity of opinion 
[Bhimal Das v. Ganeshn Koer (3), Md. 
Masraj v. Ilahil Mia (2). Sasi Bhusan 
V. Uadha Nalh (4) : contra : Madhumdan 
V. (iobindapriya (6). Ram Narain v. 
Bandi Prasad (7j and Hari Gharan v. 
Monmdimn (18)], and the problem re- 
mains unsolved. Indeed, two learned 
Judges (Brett and Stevens, JJ.) appear 
to have decided the question both ways. 
With such assistance as may be derived 
from opinions so diverse it is incumbent 
upon us therefore to put our own con- 
struction upon sec. 47 and Or. 21 of the 
Civil Procedure Code. 

From the terms of the section it is ap- 
parent that in order that an appeal should 
lie under sec. 47, it is necessary that the 
application should involve the determina- 
tion of a question “ relating to the execu- 
tion, discharge or satisfaction of the de- 
cree,*' and that the question should be 
one “ arising between the parties to the 
suit in which the Secree was passed, or 
their representatives.” 

Now ‘‘it is of the utmost importance 
that all objections to execution sales 
shopld be disposed of - as cheaply and as 
speedily as possible ” [^Prosanrui Kumar 

(2) e C . L. J. 740 (1904). 

rx) 1 n. w. N. 008 nsim. 

14) 19O.W.N.b80s f. 0. 20 0. L. 3. 

(1914). 

(6) I. L. B. 27 Cal. 34; 8. c. 4 C. W. K- 417 
•(1890). . 

. <7> I. -!» R. U (5kl. 787 (1004). 

ap»o.vr.i(.n(i9i8), 

. iPfi|tXi.B.86Bem.4n (IMD, 
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V. Kali Das (1) and Sardharilal v. Amhi^ 
Prasad (23)], and I think it is clear 
the legislature by enacting sec. 47 and •Or. 
21 intended that when persons had- Mi- 
tered upon litigation the decree, so fair as 
possible, should be worked out in the. pro- 
ceedings in which it was passed. It is 
to be observed that Or. 21, which is 
headed “ execution of decrees and or- 
ders.” includes not only rr. 95 and 96, 
^ which provide for delivery of possession 
of the property sold under the decree, but 
also rr. 97-103, which relate to and are 
headed ‘‘ resistance to delivery of pos- 
session to decree-holder or purchaser.” 
It would appear, therefore, that the legis- 
lature intended that the matters for which 
provision was made in rr. 95-103 should 
be regarded as an integral part of the 
pmceedings in execution of the decree. 

It is urged, however, on behalf of the 
Appellant, that after the sale has become 
absolute under r. 92, the sale is complete, 
and inasmuch as an order for delivery of 
possession under r. 96 necessarily must 
be passed after the sale has become abso- 
lute and a certificate has been granted 
under r. 94, such an order cannot relate 
to the ex^ution of the decree, for such 
an order in the language to be found in 
rome of the cases could not in any way 
“ affect the decree.” Bhimal Das’s case 
(3) and Masraf’s case (2). This conten- 
tion is concisely put by Mookerjee, J., in 
Sasi Bhusan* s case (4) where his Lord, 
ship observed tlmt ‘‘ if the application 
was granted, it could, not give greatSF’ 

i, 

(I) L. B. 19 I. ▲. 166i 8. c. LX. B. 10 Cki 
688(1804). 

03) 6 0. li. J. 740 (1904). 

1(8) 110. W.|H;^668 (1807). 

(4) 19 0. W. H. 886 i 8. 0, 80 0. L. J. J88 
(19l« - “ 

(88) L. B. 18 1. A. 108 1 S, e, t,Xi lrU 4Mi 

801 (1809). ■mm.nmi. 
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validity to the order for ooufirmatioit of 
Htto ‘ffian it jKMsesBed. On the i^er 
iu^y if the epi^catioD for delivery of 
j^OMeiriOD was refused, it could not in- 
yeiicfote tire sale.*' 

' 'With pU due deference, however, in my 
opinion, • '%his contention is not weU- 
founded; IHie validity of the sale is one 
Ihiiig, its completion is quite another, and 
r respectfully agree with Stanley. G. J.> 
when' he expressed the view that, “ so 
kmi^ as the land remain in the possession 
of the' mtnrtgagors, the debt to the extent 
of the price cannot be said to have been 
satisfied.** 

The fallacy of the argument advanced 
on behalf of the Appellant lies, as it ap- 
pears to me, in the assumption that on 
the grant of the certificate of sale the de- 
cree was completely “ executed and 
sitisficd,” and the decree was not, T think, 
satisfied so long as possession was with- 
lield by the mortgagor from the decree- 
holder.- Bhagtoati v. Banvoari Lai (9), 
Madhusadan t. Gohindapriya (6) and 
Sariatoollah v. Raj Kumar (17). But even 
if it were held that the sale was complete 
w-ithout deliver of possession it would 
not avail the Appellant, for in order to 
bring an aj^lication under r. 95 within the 
iMoabit of sec. 47 it is not essential that deli- 
very of possession should form an integral 
part of the sale ; it is enough that the 
quesltion arising on such an apj^icaticn 
diould relate to " the execution, discharge 
or (mtisfaction of the decree." That 
such queations do relate to the execution 
ui the decree appears to me to be free 
from donbt for the two fcdlowing, among 
biber, sufficient reasons : (1) Because the 

ar cbL at at?*. a7i ». <*. 4 0 . w 

I- L. R. St All. 88 at p. ^ CF. B > (1008) 
1 : C X IT bu. TOOi •. e. 40. W,' N. OSl 


benefit which a decree-holder who is iTgOL 
the purchaser at the execiitmn. sale will 
derive from executing the decree largely 
depends upon the nature and extend fd 
the possession which he can obtaiu of the 
property that he has purohaaod. 

Until he has been given possession of 
the property that he has purchased at tlse 
execution sale he has not fully seonred 
the fruits of the decree, and. therefore, 
" a proceeding in execution cannot be said 
to be completed (at least, so far as; a de-^ 
cree-holder is concerned) in a case of sale 
until he has obtained the proceeds, and 
benefit of the sale held in execution of 
his decree, and the exeontion of bia de- 
cree cannot be said to be satisfied until 
in the one case he has received the pur- 
chase money paid into Court, and fn the 
other until he has been put into posses- 
sinn of the property uf the judgment- 
debtor which he has purchased;" par 
Kdge, C. J., and Blair, J., in Moiilal Lai 
V. Makund (24). 

(2) Because it is not every purchaser of 
property who is entitled to take advan- 
tage of the provisions of Or. 21, tr. 96-08, 
but only those purchasers who have 
bought immoveable property at a sale 
held in execution of a decree. The Court 
would have no jurisdiction to entertain 
an application under rr. 96-93 by a per- 
son who has purchased property by pri- 
vate treaty or at a sale unconnected -with^ 
execution proceedings, for unless the sale 
was held in the course of or pursuant to 
execution {soceedings, it is clear &om' 
the terms of the rules that the puidiaser 
would have no loom standi to prefer an 
application under rr. 96-98. 

For these reasons, therefore, I have no‘ 
heai^Btion in holding that questipus aris- 
ing in an application under r. 96 for the 
delivery of possession are questions " le-* 
(84) I. L, B. 1 C Alii 4f7 (ISirr).' 
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latiwg to the execution, dischaitge or 
satisfaction of the decree." I am also of 
opinion that questions arisinf; in an ap- 
plication under r. 96 by a decree-holder 
or his representatives in interest against 
the judgment-debtor or his representa- 
tives in interest are questions " arising 
between the parties to the suit in which 
the decree was passed or their represen- 
tatives.” 

Now, it is common ground that a per- 
son who purchases the property sold in 
execution of a decree derives his title io 
the property from the sale and not from 
the decree, whether the purchaser is the 
decree-holder or a transferee of the 
decree-holder’s interest in the decree, or 
a stranger to the suit. Upon that footing 
the Appellant contends that questions 
which fall for determination in an appli- 
cation under r. 96 and the following rules 
do not arise between the parties to the 
suit or their representatives, for such an 
application can only be made by a pur- 
chaser, the decree-holder or a transferee 
of a decree-holder’s interest in the de- 
cree 08 such having no locm standi to 
prefer an application under these rules 
[see per Banerji, J., in Ghuiam Shabbir 
V. Dtoarka Prosad (26) and Bhagtoati \. 
Bantoari (9), per ^Mookerjee, J., in 
Saai Bhuaon Mooherjee’s case (4)]. It 
is urged that in respect of such an appli- 
cation a decree-holder must be taken to 
have shed his status as a party to the suit, 
and can be regarded only in the capacity 
of the purchaser of the property. 

I agree with Stanley, 0. J., that " the 
recognition of such a dual personality in 
a decree-holder purchaser would be to in- 
tedduce a strange and novel legal fiction 

(A) 19 0. W. K. 835 at p. SSSi •. o. M 0. ,.L. 

8C48S(IM141 

m L U B. 81 A1L*88 a* p. SSXV.lB^ (1808., 
<W^fcB.I 8 Aa.. 880888 ). 


into our jurisprudence.” IBhagiooti y. 
Bantoari (9)]. Indeed, such a contea* 
tion appears to me to run counter to tbe 
object and effect of the sections and 
orders of the Code relating to exeout^m. 
As I read the Code the object of see. 47 
was ” to provide for tbe speedy deter- 
mination of any question between the 
decree-holder and the judgment-debtor» 
should any still be left at such a late 
stage of the litigation between them.” 

” A decree-holder, who has fought out 
his case, won his decree and carried it pos- 
sibly into several Courts of Appeal, and 
who elects to buy the property of his judg- 
ment-debtor which he has put up to auc- 
tion, ought to be in a position to know 
all that need be known about the pro- 
perty. He had ample means in the suit 
and under the procedure which regulates 
execution to find out all that need be 
known. It is to the interest of all that 
the litigation should be put to an end ” 
[per Knox, J., in Bhagtoati’s case (9)]. 
The legislature in see. 47 lias placed the 
representatives of the parties in the 
same position as the parties themselvea, 
and the term ” representatives ” in sec. 
47 must, in my opinion, be held to in- 
clude persons who by assignment from a 
party or by operation of law have succeed- 
ed to the interests of that party in the 
decree and quoad that interests are bound 
bv the decree. 

The intention of 'the legislature was 
tliat tbe parties and their representatives 
should be compelled to work out the de- 
cree in the proceedings in which it W8s 
passed and ought not to be permitted to 
re-agitate such matters by laundiing forth 
into fresh litigation. 

It is urged if such a view were to be 
ujdield a decree-holder purchaser would 
suffer hardship, for whereas a stranger to 
(8) L L. s. Si All. SI ■« p, M 9lMd am 
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tha-wit who has pnrohaaed inoperty that 
haa been sold at an execntkm $ale ia not 
aonfinad to an application under r. 95, 
but ipay bring a suit for posoession with- 
m 12 yeara [Art. 130 of Sch. I of the 
Limitation Act, 1908; Kishori Mohan v. 
Chandra Nath (26)], a decree-holder who 
haa pnrohaaed at such a sale, uid whose 
title ia derived'' from the same source as 
that of the stranger purchaser, must 
needs proceed under Or. 21, r. 95 if he 
deaiim to obtain delivery of possession, 
and only has 3 years within which he can 
make the application (Limitation Act, 
Sch. I, Art. 81). But the plea of hard- 
ship in the circumstances cannot, I 
think, be sustained, for the decree- 
holder obtains ample compensation for 
this restriction upon his rights as a pur- 
chaser in the speedy and summary 
methods which he is enabled to secure 
possession of the property under Or. 21, 
rr. 95-103. On the other hand, a stranger 
to the suit who has purchased property at 
the execution sale is not, and ought not 
to be, placed in pari oonditione with the 
parties to the suit or their representatives. 
He is not a party to the litigation and has 
no control over it ; he is not bound by the 
decree ; and if the decree is varied or re- 
versed after the sale, what is that to him? 
His rights are not affected by a subse- 
quent alteration in the decree, for " bond 
fide purchasers who were no parties (o 
the decree which was then valid and lu 
foxQS have nothing to do further than to 
'k)ok to the decree and to the order for 
sals [Zamdabdin v. Ishaq (13)]. 
It is because a purchaser who is not a 
party to the suit is not concerned with 
tha litigation in the course of which the 
•ale has taken place that his action in 
.lilatioB to the putdiase is not within the 

or, I.&.B. 10 AIL us (P. 04 (1887). 

«U) L Ii. B. U CM. SM (1887). 


purview of the Court, and has not been 
brought within sec. 47. 

The object cf the legislature in enact- 
ing sec. 47 and the rules in Or. 21 relat- 
ing to the execution, discharge and satis- 
faction of the decree was to provide a 
ready and inexpensive method by which 
a decree should be worked out, and to 
restrict the power of the parties unduly 
to prolong tha litigation. With such 
matters a stranger purchaser has no con- 
cern. 

Now, it is not contended that, after the 
execution sale has become absolute, the 
decree-holder ceases to be a party to the 
suit, and I can find no justification for re- 
fusing to recognize his real position as a 
party to the suit merely l^ccause he has 
himself purchased proijerty sold in execu- 
tion of a decree which he has obtamed, 
for whether he purchases the property at 
the execution sale or does not do so, in 
either case he remains in law and in fact 
a party to the suit and bound by the de- 
cree which has been passed. 

In my opinion, both upon a true con- 
struction of sec. 47 and Or. 21, and in 
accordance with the better opinion to be 
collected from the authorities, the con- 
tention of the Appellant must be rej^led. 
Prosanna Kumar SanyaVs case (1), 
Ganapathy’s case (8), Dwar Duksh Sir- 
kar V. b'aUk Joli (27), Madhusudan v. 
Oubhidupriya (0), HanatuoUah UoHa v. 
iftt; Kumar Hoy (17), Motdid v. Makund 
Singh (24), Kashinatha Ayyar v. Vthu- 

(1) L B. le I. A. 166: 8. r. L L. B. 19 OsL 
eti8 ( 1888 ,. 

ve> I. L. B. 87 CM. 84i 8. 0. 4 0. W. N. 417 
U898). 

(8) L. B. 46 I. A. 64) 8 . c. I. L. B. 41 Mad. 
408| 88 0. W. N. 658 i 87 0. L. J. 887 
(1917). 

(17) I. L. B. 87 Cal. 709: a. o. 4 C. W. N, 68t 
(1800). 

(B4) L L. B. 19 AIL 477 (1897). 

(87) LIi.B.a8 0aL860(1898). 







KAUtASU CHANDfiA TABAVDAR 9 . GWAli CeAKDBA PODDAR. 


mansa Rowtham (28) and Sadaehhhin 
Madapa v. Narayana Vital (22). 

For these reasons I would answer the 
question propounded in the i^rmatiTe. 

Chakravabti, J. — ^The qu^stihn refer- 
red to the Full Bench is as follows : — 
“ Whether an order passed on mi a^li- 
cation under Or. 21, r. 95, C. P. C., by 
an auction-purchaser, who was also the 
decree-holder, is an order .under sec. 47 
of the Civil Procedure Code, and sfqpeal- 
able as such.” 

The facts are stated in the Order of 
Reference and need not be re-stated. 

Sec. 47 of the Code df Civil Procedure 
runs as follows ” All questions arising 
between the parties to the suit in which 
the decree was passed, or their represen- 
tatives, and lelating to the execution, dis- 
charge or satisfaction of the decree, shall 
be determined by the Court executing the 
decree and not by a separate suit.” 

In order to arrive at a conclusion iu 
this matter two questions arise : 

1st. Is a proceeding under Or. 21, r. 
95, C. P. C., a proceeding ” relating to 
execution of the decree?” 

After a property is sold in execution, 
the Court occupying the iwsition of the 
A’endor has to deliver possession of the 
property sold 'by it » to the purchaser. 
This duty Couii undertakes in order to 
complete the sale by which the money 
doe to the decree-holder has been realised. 
These proceedings may not be striotiy a 
pert cf the execution before realisation of 
the money due under the decree, but ihey 
certainly arise out of the execution of the 
decree and is therefore related to it. 
R.'b6 is in Or. 21 which is comprised under 
the general heading in the Code as 
” execution of decrees and orders.” 
^^’hen an appiioationx.'under r. 95 is made 

oaiJL* Bom. 4M (leil). 

. (jnlpMlFB ys Mad. SW (ISOl), 


in execution of a de<»ee for poffteetiba el 
specific immoveable property, titb fMi5> 
ceedings then not only relate to 
cree but may also affect the decree ftselt.’ 

The divergence of views on tiiis quee* 
tion is not only confined to this Court but 
there is a singular ooncuirenoe in tioit 
divergence amongst the various BQgh 
Courts in India. The question reaUy is 
a question of procedure and does not 
affect substantive rights. Strong md 
cogent arguments may be adduced on 
either side of the question. The case of 
liiiagwaU v. Bantoari (9) is an illustra- 
tion of this view. Reading the elabmate 
and learned judgments of Sir J. Stanley 
and of Mr. Justice Banerji maintaining 
the different views of the question, there 
pre cogent reasons in support of the con- 
clusions of both these learned Judges. 
But the question being a question pro- 
cedure, I think we should not lightly dis- 
turb the view taken by this Court and fol- 
lowed for a long time, unless such a view 
is inconsistent either with the language 
of the Code or of any authoritative judg- 
ment of the Judicial Committee of t^ 
Privy Council. 

The Judicial Committee have strongly 
insisted upon all questions relating to 
execution being speedily disposed of 
under sec. 47, Code of Civil Procedure 
[see Prasanm v. Kali Das (1)]. 

It would be an unprofitable tatic to dis* 
cuss all the cases on the point, t shall 
refer to two typical cases on each side so 
far as our Court is concerned. The tietr 
[ take is supported by the case of tt<An 
Naniin Bahu v. Bandi Prasad (t) and 
the case of Madhwudan DoS v. (jobrnste- 

(11 n. II. 18 LA. 168 1 t.ALL.Br'<6 

e88(1809>. 

(7) I. L. R. 81 Oal.-787 (ffo^ ’ 

(9) L L. R. 8tt AU.'Si (b’.'R.) (ttOibk . 
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ftrt^ < 6)1 I Agree with the reasons 
given by the learned Judges in those 
oases* 'She contrary view was taken in 
the' ease o{ San BhuBon Mookbrjee 
Jiedha Nath Bote (4). Tliis case is im* 
portant as it deals with both the points on 
which the answer to this Beference de- 
poinds. The other case is that of Bhimd 
Daa V. Oanetha Koer (3). Some of the 
* later oases simidy followed this case. 

In deotding the case of Son Bhutan 
V. Badha NaHh (4), the learned Judges 
refer to five cases, namely, Umakant y. 
Dino Nath (29), Kohl Singh v. Edul 
Singh (80), Bhuban Mohan v. Nanda Lai 
(31), Hira Lai v. Chunder Kant (82), 
Nemai Ohand v. Dino Nath (33) and 
Rajoni Kanta v. Hoitdii Uddin (34) 
which have taken a contrary view and 
they refer to three cases, Bhtmal Dot v. 
Oanetha (3), Mahomed Matraf v. Hahil 
Mia (2) and Jaqarnath v. KarUck Nath 
(16) which support the Aiew they took. 
It is quite clear, however, fram the judg- 
ment that the learned Judges really fol- 
lowed the judgment of Mr. Justice 
Banerji in Bhagioati v. Bantoart Lai (9). 
I think there is a preponderance of 
authority in this Ciourt and I do not think 
that the acceptance of the decision of Mr. 

(S) s 0 . b. 3. 146 (1004) 

( 8 ) 1 0. W. N ass (ISO?) 

(4, lor.w N. 88 S- •. c. 20 0 . L. J. 488 
(1014). 

0^ Z.bB. 07 041.84; 1.0.40. W. B. 417 
(ISflO. 

CO) I. li. B. 81 AIL 88 (F. B.) (1008). 

(16) 70. Ii. 7.486(1000). 

(88) I. li. B. 88 Oil. 4 f. c. 6 0. W. H. 184 

noo(4. 

WO I. Ii. B. 81 041. 886 (1804). 

Ol) L L. B. 88041. 884 (HOO). 

. , im L Ii. B» W OsL tW < 0* S 0. W, H. 408 

Cuo^ 

CB8) 8O.W.N.a01(1888L 

0tl64**«v.v.a88 08oe). 


Justice Banerji of the Allahabad High 
Court in any way satisfactorily settled 
the divergence of views in this Court 
which we are now called upon to settle. 

The main argument, relied on by the 
learned Judges in deciding as to why a 
decision in proceedings fur delivery of 
possession cannot be held to decide a 
question relating to execution, is that '* it 
does not affect the decree in the least.’* 
It seems to me that a decision may well 
relate to execution of a decree although it 
might not affect the decree itself. The 
learned Judges, however, do not seem to 
be quite m) strong in this view when 
they say — “ But let us assume that by 
some stretch of language the order for 
deliiery of jHissession to the purchaner 
may be deemed an order relating to exe- 
cution ot the decree." Tn these circum- 
stances I think we ought to follow the 
other decisions of the Court which hold 
that a decision m proceedings for delivery 
of possession is a decision of a question 
relating to execution of the decree. 

Then as to the second question, that is, 
as to “ wliether the question raised is 
between the parties to the suit." Thme 
is no doubt that an auction-purchaser at 
an auction sale has a character of his own 
distinct from that of either a ilecree- 
holder or a judgment-debtor. 'When 
therefore a question arises under r. 96 of 
Or. 21 of the Code, then it may be well 
said that the auction-purchaser who is an 
outsider is not a party to the suit. The 
third party auction-purchaser was not 
connected with the decree in any way 
before his purchase and therefore stands 
on a different footing from either the de- 
cree-holder or the judgment-debtor. But' 
in the present case the decree-holder is 
the auction-purchaser, and the simide 
question is, does he cease to be a party to 
the suit after he has made his purchase 
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at the sale held in execution of his de- 
cree? So far as this question is concern- 
ed, I think there is a long series of deoi- 
Hions of this Court in which fhe distinr- 
tion l>etween the decree^holdesr auction- 
purchaser and a third party auction-pur- 
chaser has been well-maintained. Bear- 
ing in mind the principle that all questions 
between the parties to the suit should be 
decided as speedily as possible, it appears 
to me that all questions as to the nature 
and extent of the property sold and the 
mode of delivery of possession of such 
property, when they arise between the 
decree-holder auction-purchaser and the 
judgment-debtor, should be disposed of 
by the executing Court. When the de- 
cree-holder IB the auction-purchaser no 
question of any inconvenience arises, tor 
ho is a party to the suit, and being tlic 
decree-holder who brought the piopeity 
to sale, he was well aware of the circum- 
stances of the debtors and of the nature 
of the property which he put up for sale. 
A tliird party auction-purchaser is at a 
disadvantage in that respect and it may 
not be possible or convenient for him io 
fight out the judgment-debtor in a sum- 
mary proceeding before the executing 
Court. A long series of cases of thio 
Court have recogiiised the- distinction 
between a decree-holder auction-pur- 
chaser and a third party purchaser. 

This view finds some support from the 
judgment of the Judicial Committee in 
the case of Oanapathy v. Kriahnama- 
chariar (8). 

I would therefore answer the question 
in the afifirmative. 

.P. D. 

L. S. 46 I. A. 64t s. r. I. L. B. 41 Mad, 

408i Sa 0. W. M.668i S? 0. L. J. SOT 
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j ants, Respondents 

Bengal Mwnieipal Aet (III, B. 0., of 1S94)— 
Eleetum rulet firanud by Load Oovemmont vndir 
the Aet far Mafrunl JfvmieijiatUiee— Candidate far 
eteetioH, if can withdraw at any time before doling 
of poU. 

Under the rules framed by the Local 
Government under the Bengal Municipal 
Act for elections in the Mofussil Munici- 
tmlilies of Bengal (excluding Howrah) a 
candidate is entitled to withdraw at any 
time before the closing of the poU, 

These were appeals preferred ' on the 
14th May 1926 against the demree of the 
Officiating District Judge of Murshidabad 
(Mr. B. Mukerji), dated the 14th April 
1926', confirming that of the Munsif at 
Berhampur (Babn Amulya Charan Chakra- 
varti), dated the 9th Pebrnary 1926. 

The facts of the case will appear from 
the judgment. 

Mr. N. Sarkar, Mr. S. C. Roy, Counael, 
and Babu Aiiwlya Chandra Sen for the 
Appellants. 

Babu Surendra Nath Ouha for the 
Respondents. 

The JuDOMBNT OP THE CovBT waa aa 
follows : — 

These two appeals arise ont of tiro 
smts brought by. certain penons who 
claim that they are the duly 
cipal CommiaaioDerB for tiw Bittbampar 
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W 14 Wards of the Berhampur 

Muai8i{i61ity. In Ime suit the Plaintiffs 
claiin> to have been locally elected to re* 
present the Beihampor Wwd and in the 
otiier suit the Plaintiffs made a similar 
clftiia in respect of the Ehagra Ward. It 
appears that the elections took place on 
the 8 rd September 1924. There were 11 
candidates standing for the 6 vacancies 
in the Berhampur Ward and 14 candi- 
dates for the 4 vacancies in the Ehagra 
Ward. After the polling commenced, 4 
candidates from the Khagra Ward with- 
drew during the hours within which 
voters were admitted into the polling 
station. The time at which the doors 
were closed' against every voter entering 
into the place for voting was 6 o’clock 
and under r. 17A the polhng had to go on 
until all the voters in the polling station 
had recorded their votes. Shortly after 
6 o’clock, apparently by some arrange- 
ment amongst the candidates, 6 out of 
the 11^ candidates of the Berhampur 
Ward withdrew thedr candidature leav- 
ing 6 only, whom the polling officer then 
declared to be duly elected. Similarly in 
the Khagra election 6 candidates with- 
drew after 6 o'clock and this left, as the 
four had withdrawn previously, only 4 
candidates who were also declared to be 
duly elected. Certain rate-payers ap- 
proached the District Magistrate on the 
ground that these withdrawals were ille- 
gal. The District Magistrate held that 
they were illegal and in consequence the 
Commissioner of the Division has ordered 
a &esh election in respect of the two 
Wards. The present suits were thus 
brought against the Magistrate and Com- 
miwBinnar »nd the Petitioners before the 
Magistrate and have been decided against 
Ae Plaintiffs in both the lower Courts. 

the appeals before us there is no dls» 
pole with ngaid to the fsote and ^ is now 


dear that all the withdrawals took place 
before the poll was finally dosed, 
though the majority of the withdrawds 
was made after the doors of the polling 
stations were dosed against new voters 
coming in. The only question therefore 
before us is whether there is anything in 
the rules to prevent a candidate with- 
drawing after the voting has commenced 
and before it id conduded. Now it has 
to be admitted that the rules are silent 
on this point. The rules framed by the 
Ijooal Crovemment under the Bengal ^ 
Municipal Act (as amended up to date for 
tliifi Municipality) provide that if the num- 
ber of candidates is not greater than the 
number of vacancies all the candidates 
shall be deemed to be elected. B. 21 ( 2 ) 
lays down generally that the name of any 
candidate who may have withdrawn his 
candidature shall be removed by the 
polling officer on receipt of information 
of withdrawal in writing. We under- 
stand these candidates ^ withdrew in 
writing. Thus there is nothing in these 
rules which at all fixes the time within 
which withdrawal before the closing of 
the polls will be allowed and after which 
it will be forbidden. The District Judge’s 
point appears to have been that in the 
rules which the Government has recently 
made for elections for the Howrah Muni- 
cipality under this Act, provision is made 
permitting withdrawal only up to a cer- 
tain time, and reading these new rules 
with other election rules he thinks that 
the Howrah rule must be of universal 
application among the Municipalities of 
Bengal. His ai^umeut appears to be 
that as in the rules relating to Howrah 
there is such an arrangement and as in 
the rules for election to the Imperial 
Legislative Assembly and Btovineial 
Legislative Councils (both eats of 
rulM being of very recent deteJHIheM 
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are nimilftr reBtrictions on withdrawal, a 
general principle forbidding any one to 
withdraw after the polling has com- 
menced should be implied in these old 
local Afunicipal election rules (made in 
1896) also. I’his argument appears to us to 
be fallacious. The fact that in recent 
years the Howrah Municipality has found 
it necessary to have its rules amended 
to prevent withdrawals ‘after a certain 
time but that the ordinary rules which 
apply to the llerhampur Municdpality 
continue as l)efore seems to us to be an 
equally good ai^ument that the framers of 
the Howrah amendments thought the 
time for withdrawal under the old rules 
lasted right up to the time of the closing 
of the poll. NVe are not, however, con- 
cerned with what modern draftsmen have 
thought about the old rules. Tt is our 
duty to interpret tlm e.'iisting rule as it 
applies to this and other Mofussil MunU 
cipalities in Bengal texcludirig Howrah) 
and the fact that recent drafting has 
, limited the right to withdraw is no argu- 
* ment, one way or another, as to the inter- 
pretation of the rules of 1896. We must 
therefore decide the case on the rules of 
1896 no other. In this connection 
WJ are fortified in the order which we 
consider is the only possible one by the 
decision of the Chief Justice, Allahabad 
Hig h Court, in the case of Sultan BalcMh 
V. Abdul Hamid (1) wherq exactly the same 
state of affairs arose. The suggestion of 
the learned Goveimment pleader thait a 
dispute between two persons for election 
is not the same as one where several dis- 
pute does not appeal to us. There were 
two candidates for two vacancies and 
during the course of the day one candi- 
date withdrew. The High • Court held 
interpreting the rules under which Muni- 
•> .aai'fafA 


' f' 

oipal elections in that province 
that a candidate for election coirid 
draw his candidature at any time before 
the election was concluded. The ruled i)B( 
force in the Province of Agra- are -ndlt 
word for word the- same as the ruled ob^ 
taining in Bengal but their purport is the 
same and in both there is no previsioh? 
dealing with the time iip to'whi^ 
withdrawals are valid. We must hdld^ id 
the absence of any restriction in 
Bengal rules as to the time of vrithdrawalv 
that candidates are, under- the' ei(istiB|^ 
rules, entitled to withdraw at Any timb' 
before the closing of the poll' and as it^'is 
admitted that the polling had hot- cloaed 
when- these candidates withdrew, ■ ttieir 
withdrawal was lawful and the reinain-f 
ing candidates thereby were In -conse- 
jpicnce duly elected. 

The appeals must therefore be allowed; 
hut in tlie cij’ciimstauces of the cases and 
as the Appellants do- not press for them; 
we make no order- as to costs, 

S. C. M. 
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' U088T. Ua'ka Bior, 
since doccitscd (now 
Lord Du.VlutN. represontod liy Cltuii- 

Lord ATKHiroy. dhri IChalilul Rahman 

Mr. Ambrr Ali. and ors.\ and ors., 
Lord Sai.vksrb. Appellants, 

1924. r. 

ll, D ccmbor. CiiAcmini Vakii. 

Arm.^o and ors., 
Respondents. 

if^omedan law -Dower— Wulou^t right to re- 
tain poueuioH till debt paui, nalttre of — /tight, if 
like that of mortgagee -Ikeree, directing heire to 
r»v>vi>r 0)1 pagment of widow'* duet fordoxcer — 
Figure to pug hg date JLced, effect of - irM/oir, if 
become* abiolute owner—Subseqtient ttiit for reeoverg 
on payment of amount then due, if lie*—Vlen jitdi. 
ctta— C)Vt2 Procedure Code (Act V of 190S), tec. ll 
— Limitation — W’idoie, if mag attign debt and pot- 
tertion— Parting with po/se**ion to vendee, effect of. 

The possession of her husband's pro- 
pcrlp beintf once peaceably and latcfulhj 
acquired, the right of the iridow to retain 
it till her dotccr-dcbl it paid is conferred 
upon her by Mahornedun law. The 
widow has no estate or interest 'in the pro- 
perty as has a mortgagee under a mort- 
gage, ordinary or usufructuary, and the 
principles applicable to mortgages cannot 
be safely applied by analogy to such a 
case. 

In a suit by the other heirs of the de- 
ceased husband to recover immctHaic pos- 
session of their shares of the estate on 
their paying to the widow such amount as 
should after proper deductions be found 
due to her on account of dower, the decree 
teas that on paying the amount found due. 
by a fixed date, the Plaintiffs would be 
put in possession of the shares in ques- 
tion. The payment was never made and 
more than 12 years after the date fixed 
/or payment in the decree a- fresh suit was 
. instituted for recovery of possession on 
the ground that the dower-debt had been . 


wiped out from the usufruct or if any por- 
tion of it was still undischarged on condi- 
tion of the Plaintiffs paying the amount 
that might be found due upon accounts 
being tahen ; 

Held— T/w< upon failure of the Plain- 
tiffs in the previous suit to make the pay- 
ment as directed in the decree, the widow 
did not become absolute owner of the 
property, but that the parties were rele- 
gated to the position in which they were 
before the suit; the res in the pre- 
vious suit being different from that of the 
later suit, the trial of the later suit was 
not barred by ros judicata. 

That the suit was not barred by limi- 
tation. 

I'liat when the widow transferred 
possession of the properties to certain, 
vendees, she lost her right to retain, 
possession. 

Qusrre. — Whether, the widow could 
assign the dower-debt and her right to 
hold possession. 

This was uii appeal (No. 79 of 19*2*2) by 
8|)ccial leave from a decree, dated the 12lU 
March 1919, of the High Court at Allaha- 
bad, afliriuiiig a decree, dated the 18th 
Maivh 1916. of the Court of the Subordi- 
nate Judge at Allahabad. 

Tlic IMaintiffs, Respondents to the pre- 
sent appeal, filed the suit for |)ossessioii 
of lands w'liieh were the proiwrty of a 
:^^ahomedan named Muin-ud-din who died 
on the 6th May 1890 leaving him surviv- 
ing his widow Maina Bibi,^and hia cousin 
Barkat-un-Nissa who wag tlie mother of 
the Plaintiffs. 

On the death of her husband, Maina 
Bibi took possession of the said lands and 
obtained the entry of her name in the land 
registry. 

In 1902 the present riaiiitiffs-Res[K)n- 
deiits instituted a suit against Maina Bibi 
.claiming seven-twelfths of Muin-un-din’s 
estate. .The said suit having come on fur 

b5 
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trial it was found that Maina Bibi’s dower 
amounting to Bs. 51,000 had not been 
paid by her husband and that Bs. 25,387 
was still due in respect thereof. On the 
£0ih is^ovember 1903 it was decreed that 
the Flaintilfs should have possession “ on 
condition that they pay to Defendant 
No. 1 (Alaina Bibi) Bs. 25,887 within 6 
months from the date of the decree; in 
case of non-payment of the said amount 
within the said time the Plaintiffs’ claim 
be dismissed with costs.” 

This decree was affirmed on appeal in 
July 1906. 

No payment having been made by tlio 
Plaintiffs within the period allowed,. the 
suit stood dismissed with costs, and the 
widow remained in possession. 

In 1007 Maina Bibi executed two deeds 
of gift {hiba miltanUik) of her husband’s 
estate in favour of the Defendants-Appel- 
lants, and parted with her possession of 
the property in favour of the donees. 

The Plaiutiffs-Bespondents filed the 
present suit in 1915 against the widow and 
her donees. They alleged that Maina 
Bibi had no right under the Mahomedan 
law to transfer the properties and claim- 
ed immediate possession of them uncon- 
ditionally or alternatively on payment of 
the remaining proportionate amonut of 
the dower-debt. 

The Defendants pleaded that the pre- 
vious decree affirmed on appeal in 1906 
operated as res judicata against the Plain- 
tiffs, and further that the Plaintiffs’ claim 
was barred by limitation. 

The trial Judge held that the Plaintiffs’ 
claim was not barred by res judicata, that 
•Maina Bibi had transferred the properties 
and not her unpaid dower-debt and made 
a decree in favour of the T’laintiffs adding 
that if her right tp recover her unpaid 
dower-debt still exists, the wjdQ^ i^ay 
euit for it. 


The High Court on appeal affirmed the 
decision of the trial Judge holding that a 
Mahomedan widow in possession of her 
husband’s estate in lieu of unsatisfied 
dower is not entitled to alienate that 
estate. 

In regard to the plea of res judicata 
they said : — 

” In the litigation of 1002 the Plain- 
tiffs were hold to be entitled to secure 
possession on the payment of Bs. 25,000 
odd. Since then the situation has consi- 
derably altered. Musammat Maina Bibi 
was a party to the present suit, but she 
was not in possession of the estate of her 
deceased husband in lieu of her unsatis- 
fied dower. She had parted with posses- 
sion to her donees about eight years prior 
to the institution of the suit. The heirs 
seek possession of the property, aud that 
can only be obtained from the donees of 
Musammat Maina. The right to retain 
possession has not been transferred (ac- 
cording to the contention of the Plain- 
tiffs) to the donees, but the property itself 
has been tranefeiredr and this, according 
to the Mahomedan law and the case-law, 
the lady could not do. The cause of ac- 
tion, therefore, is distinctly different from 
that in the former suit aud the principle 
of res judicata does not apply.” 

Messrs. DeGruyther, K. C. and Ken- 
worthy Brown for the Appellants. — ^il'he 
heirs must institute their euit for posses- 
sion against the widow within 12 years. 
Throughout the period during which she 
was in possession the widow claimed an 
absolute title to the property and the helrsi 
were contending that the dower-debt bad 
been discharged. 

She wae in poasesnem for nearly 12 
years before the suit' of 1902 and her ad- 
verse possession continued in spite of the 
deerti in 1900- 
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Suhhaiya r. Maraeayar (4). 

Liltdtation Act, IX of 1908, Arts. 123 
and 144. 

Even if there is no period within 
which the heirs must bring their action 
for possession, having once brought an 
action, they cannot bring another without 
performing the condition laid down by 
tlie Court in the first action. 

In 1903 thfl Court made a decree for 
possession conditional on the payment of 
the dower*debt by the heirs. That was a 
final decree, and failure by the heirs to 
pay the debt extinguished their right to 
possession. 

The Court in 1903 made a decree on 
cert.un conditions ; the penalty for not per- 
forming those conditions was dismissal 
of the suit. If the Plaintiffs are en'iitled to 
bring another suit now, the condition laid 
down by the Court is a nullity and there 
is no penally. 

MoreoNer, the Plaintiffs might have 
asked for a declaration of their title in the 
former suit. Having failed to do so, they 
are not entitled to it now. 

Code of Civil Procedure, 1908, Or. 2, 
r. 2. 

The second suit is for the same relief 
as the previous one and is barred by the 
operation of res judicata. 

The position of a Mahomedan widow in 
possession in lieu of dower is analogous 
to that cf a mortgagee. 

After a failure to execute a decree for 
redemption a second suit lor reaemption 
will not lie. 

Vedapuzatti v. VeUabha Valiya (6) and 
Sita Ham v. Madho Loll (6). 

Secs. 68 (6), 92, 93, Transfer of Pro* 
perty Act, 1882. 

(A) lhB.WLA.M6,Mei I, al. L. X. 46 
HmL 761 1 W 0. W. M. 408 (litSS). 

16) I L it S&lfad.SOOd'.B.jUWa). 

40) tux. MAIL 44 (1001). 


Having got a decree the only method 
of obtaining relief was by execution, not 
by a fresh suit. 

Code of Civil Procedure, 1908, sec. 47. 
King v. Hoare (7). 

The proper suit for the Plaintiffs lo 
bring was an administration suit within 
6 years of the widow’s taking possession. 

Ameer-bon-Nissa v. Moorad-oon-Nissa 
(3), Bachun v. Hamid Husain (1) and 
Mirza Mahomed Sharapat v. Sliahzadi 
Wahida (8). 

Sir G. Lowndes, K. C. and Mr. Duh4 
for the Bespoudenls. — The plea of limita- 
tion was not raised in the High Court. 

The decree of 1903 decided that the 
Plaintiffs were entitled to possession but 
not to immediate possession. The 
widow’s possession after that date was not 
adverse lo the Plaintiffs. By the deeds of 
gift the widow had set up an adverse title 
to the Plaintiffs and they were bound to 
bring the present suit. 

(They were stopped.) 

Their Lohdsuips’ Judgment w'aa deli- 
vered by 

Lobd Atkinson. — ^This is an ap- 
peal from a judgment and decree, 
dated the 12th March 1919, of the 
High Court of Judicature at Allahabad 
affirming the decree of the Subordinate 
Judge of Allahabad, dated about three 
years earlier, namely, the 18th March 
1910. The main, if not ind«ied the deter- 
mining, question for decision bv the 
Board in this case is the proper construc- 
tion and effect of a certain decree of the 
Subordinate Judge of Allahabad, dated 
the 28th November 1903, duly affirmnd on 
the 3id July 1906, by tho aforesaid High 

(l, UU. I. A. 877. 888 (1871). 

(8> AM T- A.91l,880«l868t. 

CD iaM.A W.4HM»(1M4>. 

<8} 10 a w. K. 608 a0t4). 
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Court on appeal thereto. This latter de- 
c««5 was made in .a Huit brought by lh«* 
present Respondents and others against 
the widow of the deceased owner of cer- 
tain lands and ijreraises described in tl»e 
plaint in which ahe was then in lawful 
possession, under a edaim to hold tlu^ same 
until the dower-debt to which she wa."* 
admittedly entitled should hard been ])uid 
to her. 

After the death, on the Gth May ISilO, 
of this owner named Shaikh Muin-iul-din, 
a considerable amount of litigation was set 
on foot between several persons ulaiiiiing 
to be interested in or have claims upon 
his property. This litigation has hccii 
fully dealt with in the clear and admirable 
jndgmenls delivered in this ea.se by the 
Subordinate .liidgc and by the High Court 
respectively. It is only nocessfity, how- 
ever, in this appeal to refer to sueh of tr.e 
suits as bear directly upon the quest ions 
requiring decision by the Board. 

Tn addition, all these learned dudges 
have in- their judgments cited and criti- 
cised with acutcnc.'s a great many author- 
ities, analysed the evidence, and ticalt 
fully with the relevant facts proved. .\s 
their Lordships agree with them in the 
conclusions of law.und fact at which they 
have airivcd, it is scarcely necessary for 
the third time, to cite and criticise more 
than one of these authorities, or to deal 
with the csablished f^cts in great detail. 
In their view the application of some few 
wall-established principles of the Matm- 
medat) law to the salient facts of the case 
will enable the appeal to be satisfactorily 
disposed of. 

The widow of the above-mentioned 
owner of the property in suit, immediate- 
ly on the death of her husband, admittedly 
look possession of his immoveable pro- 
pert]ii|;.‘i|icludiQg the property in suit, and 


procured her. name to be entered on the 
registry as its possessor instead of*his. 

It appeam to their Lordships that it 
will suffice to refer to only one of the 
autliorities cited as to the rules of the 
Mahomedan law touching the rights and 
liabilities of Mahomedan ladies in rela- 
tion to their claim for dow'er. Tl)at i.s 
the case [Mtisammat Dibi Bachun v. 
Siutikh Hamid Husain (I)], decided by 
this Board over lifty years ago, and ac.?ept- 
cd ns a sound a« well as a binding autho- 
rity. 

ill that ease a Mahomedan widow 
whose lui-'.band had died without issue 
was put into possession of her husband's 
estate an a co-heir and to secure her 
dower. The point in controversy was 
whether, having been so put into [K)s,',cs- 
sion, she was entit’od to retain it until her 
dower-debt was paid, to the exclusion of 
the other heirs of the, deceased. It was 
held that she was so entitled. Sir 
Montagu Smith in delivering judgment 
said, ■* The claim of Musammat Bibi 
I^achun to hold the jiroporty to satisfy her 
dower cannot bo founded upon an original 
hypothecation of the estate for her dower, 
for such a right does not arise by Maho- 
raedan law ns the consequence of any gift 
of dower, nor was there any agreement 
entered into on the part of the husband 
to pledge his estate for tlie dower. But 
the Appellant, having obtained actual and 
lawful possession of the estates under a 
claim to hold them as heir and for her 
dower, their Lordships arc of opinion 
that she is entitled to retain that posses- 
sion until her dower is satisfied, and the 
Respondents cannot recover possession 
unless that satisfaction has taken place. 
It is not necessar}’ to say whether this 
right of the' widow in possession is a lien 
in the strict sense of the term, although 
(I) I*JI.1.A..877 (i«7'). 
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the right is so stated in a judgment of the 
^igh Court in a case ot. Ahmed Hossein 
V. M Mammal Khadija (*2). Whatever 
the right may be called, it appears to be 
founded on the }x)wer of the widow as a 
creditor for her dower to hold the property 
of her husband of which she has lawfully 
and w'ithout force or fraud obtained the 
possession until her debt is satisfied, with 
the liability to .account to those entitled to 
the property sid)ject to the claim for the 
profits received. 1'his seems to bo the 
ground upon which the claim of the widow 
to retain the jjosscssion of the property 
was put in the case of .1 mrcr-oon-Nixsa v. 
M oorad-oon-N imi (8).” This tlccision is 
well-sup|X)ited by many authorilies. Tn 
the first-quoted scnleiiccs of his judj;- 
nioiit Hir Alontagii Smith alluded to a 
feature of the case with which he was 
dealing which di.stinguishes it from the 
case of mortgage, usufructuary or other. 
In the case of a mortg.ige llic jjmrlgageo 
takes and retains possession under an 
agreement or arrangement made betwoon 
him and the mortgagor. Any rights the 
mortgagee may get are conferred upon him 
by tlte mortgagor. In tltc present case, 
as w'ell as in that dealt with by Sir 
Montagu Smith, neither the [wsecssion of 
the px'operty nor the right to i-etain that 
possession when acquired is conferred 
upon the widow by the agreement or the 
bounty of her deceased husband. Tho 
possession of the proiierty being once 
peaceably and lawfully acquired, tlw right 
of the widow to retain it till her dower* 
debt is paid is conferred upon licr by tho 
Mahoraedan law.'. The husband, when ho 
grants dow’er to his wife, cannot, accord- 
ing to Sir Montagu Smith; by any ori- 
ginal hypothecation- of his- property, 
Mcure to her the payment of it. Hut the 

(3) JO W. )t.30a(IS6H). . . 

(8)011, r. A.2II (JOSS). 


original and inlentioiial liypothecation of 
the mortgaged ju-operty to secure the re- 
payment of tlie moi'tgage debt is tho very 
c.ssciice of every mortgage, usufructuary or 
otlier. Q’ho ditfereucc between a usufruc- 
tuary mortgage and an ordinary mortgage 
is not -SO imicli a ditfeivnce in the kind of 
security created as in llic molhod of on- 
't- Li each case the jxrojjerty of 
the m'xrlgagor is pledged to secure the 
debt, and wlion the amount Bccured is 
paid, tho j)rt)perly pledged must he re- 
liu-ncd If) the owiif’r. IMie main differ- 
ence hclwccu a usufriictiiarv mortgage 
and an ordinary mortgage is that in the 
former it is pait of the initial agrecmnit 
by which the security is created tli.it the 
mortgagee shall at oniie go into |M)sscs!-ioii 
of the mortgaged property and .ipj)!y the 
piv;coeds lio may derive from the use and 
occupation of it to discharge the inorigigo 
debt; while in the case of an ordinary 
niortgfigo of the ii.snal sort it is in general 
not the initial intcntiin of the parties 
that, tho niorlgagoe should go into jtosses- 
Kit)ii of tile iiroperty pledged immediately 
or at till, although ho is empowered to do 
.so if the interest on the mortgage money 
be not paid. Khould he go into po.s.ses- 
sion, be mutt account for the receipts 
just us must th(' usufruct nary mortgagee. 
Tlie widow' who holds possession of her 
husband's proficrty until slm has been 
jiaid her dower has no eshatc or intei'est 
in the property as lias a mortgagee under 
an ordinary mortgage. Mr. Dedruytlier 
called tho attention of the Hoard to the 
provision of the 5t>tli and following sec- 
tions of the Tran.sfer of Projicrty .-Xet, and 
urged their Lordshijis to apply, by aua- 
togy, the principles embodied hi those sec- 
tions, at least in the ca.se of- ii.'-'iifructuary' 
mortgages, to this ca‘-e : but there- are 
essential .differences, between the ijosition 
of a Mahomedau widow entitled to 



I'UE GALODTTA WEEfiLy NOl'KS. 


67 s 


LVoii. XX& 


Mosst. Maina Bibi r. Chaudhri Vakil 

dower, wLo, like the widow in tbe present 
case, enters upon her deceased husband’s 
property lawfully and peaceably, and 
only claims to retain that possession till 
her dower-debt is satisfied, and the posi- 
tion and right of a mortgagee, usufruc- 
tuary or other, to whom an owner pledges 
his pro^ierty to secure the re-payment of 
a debt. There is no real or true analogy 
between tbe two. ft has been well said 
that there is nothing more misleading than 
a false analogy. Their Lordsliips are 
tlierefore of opmiun that in a case such as 
the present it would be on their part rash, 
if, indeed, not unwise, to attempt to 
apply either the pro'visiuns of those sec- 
tions of the Transfer of Properly Act or 
the principles these sections embody to 
the widows. 

It is now necessary to turn to the exa- 
mination of the pleadings filed in the suit 
of 10;>2, and the issues raised by them, 
with the view of ascertaining what was 
the res adjudicated ui>on in that case, and 
what was the effect upon the properties or 
other interests of the parties of the dis- 
missal of that suit, or the non-payment 
by the Plaintiff to the widow of the sum 
found to be due to her. 

In the plaint in that suit the Plaintiffs 
claimed, amongst oth^ things, that it 
should be held that the Defendant No. 1, 
Maina Bibi, the widow, was in posses- 
sion of her late husband’s estate in lieu 
of her dower-debt, and that if any portion 
of that debt still remained to be recovered 
from the said estate, then a decree for the 
(xissession of the said estate might be 
passed in her favour upon the condition 
of the payment of such a proportionate 
amount of that debt as might properly be 
chargeable against their share of the pro- 
perty. Musammat Maina Bibi, in ans- 
wer to this, claim, filed her written state- 
^IpentJttliNSnd May im Bbe alldg- 


Ahmad. 

ed, amongst other things : (1) thai her 
dower-debt, still unpaid, amounted to tM 
sum of Its. 61,000; (2) that her deceased 
husband had during his life-time given to 
her his entire immoveable property in 
lieu of her dower-debt and put her into 
possession and enjoyment of the same; 
,aii'i (3) that since she had been so put 
into this possession of the said property 
she had, without any objection from the 
Plaintiffs or others, continued to hold that 
possession, as she was by every means en- 
titled to do until the amount of her dower- 
debt bad been ■ fully paid. On tlies'e 
pleadings, issues were framed by the Sub- 
ordinate Judge. Tbe second of those 
issues ran thus : Was the property in suit 
given by the deceased Muin-ud-din by 
way of gift to the Defendant No. 1 in 
satisfaction of her dower, and, if so, is tbe 
gift binding on the Plaintiffs? His find- 
ing un this issue is to tbe effect that no 
evidence was offered by the Defendant 
No. 1 on the point, although she had 
raised tbe plea in her written statement ; 
and tliat at the hearing the widow’s 
pleaders accepted the finding arrived at in 
an earlier suit, in which she was Defend- 
ant, that, she was, with the acquiescence 
of the heirs of her deceased husband, in 
possession of the property in suit in lieu 
of her dower. 

On the first issue tbe Subordinate Judge 
found that the amount of the widow’s 
dower was, in fact, Es. 51,000, and that 
the Plaintiffs in the suit had accepted that 
amount as accurate. These findings were 
not questioned on the appeal taken to tbe 
High Court ; but in subsequent litigation - 
the widow persisted in put ting forward 
the defence, thus practically abandoned 
and never proved, that a gift bad been 
made to her by her deceased husband of 
all his property in lieu of her dower. No 
satisfactory Avidooflfi has eior haen giwn 
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to support it. In Addition to the claims 
for relief already mentioned, the Plain> 
tiffs put forward the following 
That— 

'*(6) If it bo Ttold that Defendant No. I is in pos* 
BOBsion (of the CBtfite) in lion of her dower-debt and 
that eny portion of i^ is'etiil to be recovered from the 
estate of 8ht*ikh Moin-nd-din mentioned in lists * A/ 
*R' and*<V then a decree for poBsesaion may be 
passed on condition of payment of that proportionate 
amnnnt of dower whh'h may be charged against the 
FlHiutifTs share. 

e) A decree for mesne profits from November 
18WO April or for any nm^nnt which may bo 
found due by the Court ngainst Defendant No. I 
may be p^sf^od in fnvour of the Plaintiffa. It has 
pruhont y been laid at Rs. 1,23*2 for pjiymont of court- 
foo, blit in cflBO tho amount exceeds the above a 
fur- her court-fee will bo duly paid. 

(cf| Mtsnt prq/iCS'^petulentc liU and future (ill the 
•date of poBsession together with interest and the costs 
of this suit and interest may be awarded to the 
Fiaiutiils nguinst Defendant No. 1. 

Other necessary directions which may be 
deem**d essential for jusLico to tho FlaintiiXs may ho 
given.” 

Upon these claims the Subordinate 
Jud£e ‘irrived at the following findings : — 

If it be held that Defendant No. 1 should 
render an aocoont, then she is entitled to o' argo In 
that acoo'^nt iTitere»t at tho nito of Re. 1 per cent, 
pur nicuBoiii on tho entire amount of the dower-debt, 
other debts, funeral expenses, cost of new construction 
and the an.onnt spent on the re^iairs of tho house. 

**26. The claim for moveable property is time- 
barred. 

** z7. The claim for mesne profits is time-barred. 

**28. The Plaintiffs are not entitled to receive any 
mesne profits and the amoniit is excessive.” 

He took an account between the parties 
and camft to the conclusion that the 
amount then due to Maina Bibi in respect 
of her dowers amounted, after mak- 
ing ail just and proper deductions, to 
Bs. 25,387-6-5, and on the 23rd Novem- 
ber 1903, made a decree, the curial part of 
which runs as follows : — 

** it is ordered and decreed that the Plaintifh be put 
In poasesaion of ' a aeven-twelfth share of the property 
specified in lists *A,' * B * and * 0 , mentioned above 
cm oondition that they pay. to Defendant No. 1 
¥•1 SMto? vithin alv montbi ftom Uia data of tbs 


decree, In case of non-payment of the said amount 
within the said time, tho Plaintiffs' claim be dismissed 
with coBtfi. 

” It is further ordered that Dofcndnnts Nos. 1 and 
4 do pay to ihe PI liutiffs Re. 659-8-0 on account of 
costs of this suit, ijliich has been oliarged against 
them. And it is further ordered that in case the 
olaxm bo disniisj^ed tho PJainliffs do pay Rs. RMO-IR-D 
t(' D'.;fcndnnt 1 on account of the coats of this 
suit which has been charged a^inst tliom.” 

From this decree the Plaintiffs api'eal- 
ed to the High Court of Allahabad. The 
appeal is numbered 6 of • J901. The 
grounds of appeal are stated to be — (1) 
tbat the Subordinate Judge should not 
have awarded interest to the firet Defen- 
dant as he did ; (2) that the profits of tho 
propel ty in suit up to tho time fixed for 
payment should have been set off against 
the amount due; (3) that tlie six months 
allowed for payment should have been 
directed to commence from the date of 
tile decree becoming final. The appeal 
did not come on for hearing till the 3rd 
July 1906. It was on tbat day dismissed 
with costs. The decree of tlic Subordi- 
nate Judge was confirmed, but modified 
by the provi.sion that the time for pay- 
ment of the amount found to be due 
should be extended to the 3rd December 
19U6. No payment has, in fact, ever been 
made by the Plaintiffs or any of them in 
discharge of the sum awarded to the 
widow by this decree of the 28th Novem- 
ber 1903, and the suit in which it was 
made accordingly stood dismissed. 

It is a suit in which the Plaintiffs 
claimed to be entitled to proprietary pos- 
session of a 7/ 12th share in the property 
mentioned in the two lists attached to the 
plaint, they aiso claimed, in effect, to have . 
been entitled to that possession, not only 
at the date of the plaint, but for the 18 
months previous, because they claimed a 
decree for mesne profits from November 
1890 to April 1892, which they would 
not olharwiae bay# been entitled to, end 
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al^o ('laiiijod niesiio prufths poalcHle life 
and ill tliu fuluiv till tlit* date of posses- 
sinn. '1’lu‘ii* (. laiiN, tliond'i ro, in fur inuue- 
(lial(* pos'i’s-^-on of this property. Their 
suit is a suit to m*ovcr| that irniiiodiale 
jiusKosioii, based upon tlio facts alleged in 
the olli and (itli paragra|)lis of the pUiinl, 
nmiK'ly, < I ) that the only d-.iwer the widow 
was entitled to was Paiimi dower amount- 
ing to Rs. 107, and (2) tliat the dower-debt 
liad long previously been paid from the 
]ir()perties mentioned in the lir.trt A, 13 and 
C. 

ft is this claim to get inmiedia tc pos- 
session of the property in suit and this 
claim alone which has been disniisc^ed, 
and yet it has been strenuously and in- 
geniously argued hy Mr. DeCirnyther 
that the right <if the .PlainlilT to recover 
])ossesKion of this land at any time siibse- 
qiient to the decree, or uiidiu’ any circum- 
stances, however changed, is absolutely 
barred — in fact, that the right is lost for 
ever. 

The IMaintififs themselves are willing 
that in the circumstances mentioned in 
the iilaiiit a condition for payment should 
he attached to any claim that may be 
■made. That, however, does not alter the 
matter. The condition actually attached 
to the decree might have been |)erformed 
at any time up to the drd December 
1900. It is the dismi^t^3al, which comes 
into effective operation on that day, not 
before, that, it is urged, has barred for 
ever the claim of the iMaintiff.s to recover 
possession. 

The Subordinate Judge lias, in their 
J-.ordBhips* opinion, stated with perfect 
accuracy in the following passage of his 
judgment what was the legal effect uprjn 
the righta of the parties of the non-pay- 
ment of the sum directed to be paid on the 
.3rd December 1906 flo said :•*— 

id on behalf of the anflvroiiiig -De- 


that as th(> decren in the pi'cviouB suit 
provided th^t the suit ah«ll stand’ dismissed in the 
cront of nuii.p.ayiiieut hy the Plaintiffs ^Wthln the 
tiiiH- lixeil And that us the Pl«iiitiffa did not comply 
with that docroo theip proprietaiy to tbo pro- 

pori\ olnimed was cxtinguishod and Musnmuiat Maim 
liilii lecaino the nbsotiite owucr from tbo expiration 
of t ho period fixed for pajjuout and that Plaintiffs* 
el.iiin is hurrod by t he riilo oi' reM Jndic>iia. liavtufp 
givoii my best consMciation to that contontion and 
to tho various authuritios cited on each side, 1 am 
iiiiiblc t'j accept it us .sound. The only interp rotation 
which I can reasonably put on tliat doewe is tliat it 
simply declarod that if tho riointiffs wanted to have 
iniincdiuto possossion of the piMperty c’aimo 1. which 
Maiiia Bibi was entitled to hold till her dowor-dobt 
was saiiiified, and discharged out of tho usufruct or 
otherwiso, they mu.st pay the amount found duo to 
hor by a certain date and that if they did not pay 
that sum they would not bo ciin’tled to imrnediato 
po!>se.',..«ion. The order of clisa.issal iu the event of 
non-payment did iiuf, I tliiulc, moun th*'t if the 
riuinfiffs failed to make tho payinoiit within tho time 
fived they would bo deprived of their proprietary 
to the property and of tlirir riglit to rocover 

lliij property when the dower-debt duo to Maina Bibi 
should bo discharged either out of the usufruct or by 
the Plaintiffs at some future date. Tho effcot of dis- 
missal on the Plaintiffs' failure to comply 'with tho 
previous decree was simply tint tho paiiies wore 
relegated to the position iu which they were beforo 
th.at suit was brought." 

The defence of ren judicata is dealt with 
in sec. 1 1 of the Code of Civil .Procedure 
of 1908. 

That section runs as follows : — 

"II. No Court shall try any suit or issuo in which 
the matter directly and lubstautialiy in isauo has been 
directly and substantially in issue in a former suit 
between tlie same parties, or between parties under 
whom they or any of them claim, litigating under 
the same title, in a Court competent to try such 
subsequent suit or tho suit in whinh such issue has 
Imen subsequently raised, and has been heard and 
finally decided by such Court." 

One asks oneself what was the res that 
was adjudicated U£)on, either on the 26th 
November 1903, or in the Court of Ap- 
f)eal on the 3rd July 1906? The things in 
dispute in the first case tvere (1) the right 
of the Plaintijfs to recover immediate pos- 
session of the land in suit, (2) the amount 
of dower, and the rate of iuteraat. 
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lie two lattef matten have been decided 
that suit and caimot be re-opened, 
he suit ont of- which this appeal arises 
ily adcs for an adjudication as to the 
»ount sinoe ld08. The ripiht to get im- 
ediate possession of land at the date 
hen a suit to recover it is, in fact, insti- 
ited, is a wholly different thing, a wholly 
ifferent ret, from the right to recover it 
: some future time, and possibly under 
■holly altered circumstances. The non- 
ilfilment of the condition attached to the 
Bcree in the earlier suit only extinguidicd 
ie right to recover immediate possession 
s actually claimed, and could not and did 
ot, in their Lordships’ opinion, extin- 
nish the right of the Plaintiffs to the in- 
eritance of, or their rights to recover 
ossession of, the lands at some future 
ime. That fact prevents this section 
mm applying. The maiter in issue in 
be first suit was not directly and snbstan- 
ially raised in issue in the seoxind, even 
f the provision as to the identity of the 
tarties was satisfied. 

Tn the deed of gift executed by Matna 
"iibi. dated the 18th March 1907, the 
lecree of the 3rd July 1906 is recited. 
Phe non-payment by Plaintiffs in the suit 
)f 1902 of the sum found in that suit to be 
lue, namely, Es. 25,387-6-0, is also re- 
nted, and it is alleged that these Plain- 
tiffs have no longer any right to the estate 
if her husband, deceased, that the donees 
n that deed and the Plaintiff in the last- 
nentioned suit were parties to the parti- 
■'lon smt mentioned in the deed, and made 
TO objections to it. Then follows a state- 
ment, purporting to be made on her be- 
lalf, running thus ': — 

^ (Af., tli6 PlftintiAi) have not yot deponitod 

Jw •moaat la the roni^ they hare no longer eny 
ijAk orlnkerer to the property, and I, the eiocntatit, 
faorSty beomne an abeolnte owner of the 
meUti below,' and 1 have tip to thli day 
la ptaprirtaqr'poHMiea aad.’M^oysMBt tlwnef 


V without the participation and interference on the part 
of anyone else. Hence T, the , ezeentant, while in a 
sound state of mind and body, and while competent 
toezeroise all necessary and lawful appropriations p 
have, of my own free will and accord, without com- 
pulsion, coercion and indacement on the part of any- 
one else, Toluntarily made a *hiba biltamlik* of the 
e'htire samindari property specified below.” 

She bases her claim to absolute owner- 
ship of her husband's property, not as 
formerly on a gift from him inter vivos, 
but on the default of the Plaintiffs in the 
suit of 1902 to pay the money directed to 
be paid by them to lier. This is a wholly 
absurd claim. The deed of the 12th June 
1907 is ae to this point substantially to 
the same effect as the former, and both are 
ineffective for the purposes apparently de- 
signed by those who framed them. 

The present suit was commenced on the 
22nd July 1915, 9 years and 19 days after 
the date of the decree in the High Court 
in the first suit, namely, the 3rd July 
1906. 

It was instituted by the three sons of 
Musammat Barkat-un-Nisa, who was a 
cousin german of the deceased owner 
Shaikh Muin-ud-din (and were therefore 
the latter’s right heirs according to the 
Mahomedan law), against Maina Bibi, 
the donees in the two deeds of 1907, and 
others. 

The plaint contains a very lengthy and 
detailed statement of all the previous liti- 
gation between the party litigants, its re- 
sults; and what the PlaintifiEs contend are 
their rights. The relief they now pray 
for runs as follows : — 

That — 

“The Flaintitb may, without pajing anj Mnonnt. 
,n p^Motary pomoMion of the aamindari 
property epecifled in list fr) the .hare in rait of the 
houM. ^aed in Ifet .D) left by Mnin-ud.dta .. 
ug^iBEt Defendantg Nos. 2 to fl. 

PWntifti are not on. 

Wfair the iMnain. 

propor^te amoiiiit of .clower.debt they wky. 
M aseiiirt Def^nta Koa. S to €. be put ia poinulM 

kd 
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of the zemindori propertj qpeoifind in lilt (0) and 
the shere in suit of the houses speoiflod in list (D) 
oondi'iouii I on their laying the amount which may, 
af^rr dedu<'ting the profit of the property, be found 
under aucount to be payable by the Plaintiffs. 

“('osts of this suit may be awarded against 
contesting Defendants." 

One written statement in answer to* 
this plaint was filed by Defendants Nos. 1 
to 6 and another by Chaudhn Mnhainad 
Isa, one of the donees in the deed of 1907. 
In both of these statements it is admitted 
that his lady was, as an heir of her hus- 
band, entitled to one quarter of his im- 
moveable estate, and alleged that she was, 
and still continued to be, in possession of 
the entire of this estate in lieu of her 
dower-debt of Bs. 51,000. It is also ad- 
mitted that the Plaintiffs in the suit of 
1002 failed to pay the sum awarded to the 
widow on or before the 3rd December 
1906, or, indeed, at all. Several of the 
pleas, put forward were found by the Sub- 
ordinate Judge to be quite unsustainable. 
The only pleas of any importance relied 
upon were (1) that the suit instituted in 
July 1915 was barred by sec. 11 of the 
Code of Civil Procedure, and that the 
claim of the Plaintiffs was barred under 
the provision of that statute by a lapse of 
12 years between the date of the decree in 
the first suit and the commencement of 
the second suit. 

These pleas have been already dealt 
with. They are, in their Lordships’ view, 
quite unsustainable. It was contended, 
as their Ijordships understood, that 
Musammat Maina Bibi had by the deeds 
of 1907 assigned both her dower-debt and 
her right to hold possession of her hus- 
band’s estate until that debt tvas paid. It 
is doubtful whether she could have done 
either of these things, but however that 
may be, it is clear she, in fact, never pur- 
ported or attempted to do either of them. 
On the eoatrary, in those deeds she des- 


cribes herself as the absolute owner of the 
property of her deceased husband, imd 
purports to convey that absolute ownership 
to her donees. There is no ground for the 
contention, if it has been really put for- 
ward, that because these deeds fail to 
effect a transfer of the absolute interest 
with which they purport to deal, they 
operate to transfer the widow’s dower-d^t 
and her right to hold possession of the 
lands till that debt is paid. By giving up 
the possession of the lands, as in her deeds 
she alleges she has done, she has un- 
doubtedly lost her right to hold the posses- 
sion of them. Their Jjordships express 
no opinion on the point whether her re- 
IffesentativcB niny not be entitled to re- 
cover the unsatisfied balance of the dower- 
debt. If she has that right this judgment 
does not alter^ or interfere with its exer- 
cise in any way. 

She and lier advisers have, in their Lord- 
slii| k’ opinion, taken an entirely erro- 
neous view of the effect of the non-pay- 
ment by tlie Plaint tr in the suit of 1902 
of the sum decreed to be due to her. That 
failure did not convert her into the abso- 
lute ow'ner of the iinmoveabhi property of 
her deceased husband, of which she had 
been in possession, nor did it confer upon 
her any proprietary interest in ‘it or any 
right to dispose of it. The judgment ap- 
pealed from w^as, in their Lordships’ opi- 
nion, for the .above-mentioned reasons 
right, and should be affirmed, and this 
appeal be dismissed with costs, and they 
will humbly' advise His Majesty accord-, 
ingly. 

G*. D. M. 
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rOIVIL APPELLATE JESISDIOTIOEO 
Axpbal ntou OuoiHAii Civil JuhUdictiom 
N o. 35 or 1926. 

8‘ANOntBOK, (\ J. ) SUEDMABl DcBt 
RftMKIN, J.. V. 

1926, Mogrksbak BhakokK 

20, April. & Co. 

Oi«il procedure Code ( Ae< V of 1908), sec, US, 
scope of -Seeuritp given bg strainer, enforcement of 
—Suit or application in execution— Or. JJft *"• 14 
scope of, muck more limited than of see. 99 of the 
Trcmfer of Property Act (IV of 188J), 

In a suit brought by M against G, G 
was allowed an adjournment of trial of the 
suit, on his creating a charge to secure 
M’s claim, in favour of the Registrar, on 
certain immoveable properties, in which 
G's wife, the Appellant, had certain in- 
terests. In the trial a consent decree was 
passed on certain terms and the Defend- 
ant undertook through his Counsel to ob- 
tain consent of the Appellant to the terms. 
The terms, inter alia, were that the de- 
cretal amount would be paid in certain 
instalments and the security would conti- 
nue until fresh security was furnished in- 
stead, and on failure to pay three consecu- 
tive instalments, the whole of the decre- 
tal amount would be payable. “ Decree- 
holders in such case may execute the de- 
cree irrespective of their rights against 
the security and may execute against the 
security.” The Appellant by a letter 
agreed to the terms of the consent decree. 
Default was made and the decree-holders 
applied for execution, vatex alia, by sale of 
the properties secured to the Registrar: 

Held — On the facts of the case, that G as 
also the Appellant agreed to the terms of 
the eoraent decree and as such the security 
might be realised by means of execution 
and no separate suit to enforce the charge 
was necessary. 

Held farther — That see. 146 ot the 
GifMl Procedure Code did not (the surety 
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not having made herself personally liable) 
apply to the matter. 

Bbq Mahalakshen Bax «. Badak 
S iNOH (1) dissented from. 

Baj Baqhubab SmoH v. Jai Imdba 
Basadub SiNOH (2) relied on. 

Per Banein, J.^ — The true construction 
of sec. 145 is that which has been laid 
down in the case of Amib v. Mahadro Pba> 
SAD (4), but where the security is given 
to the Court itself, a fresh suit is not 
necessary, irrespective of sec. 145. 

In view of the fact that see. 47, C. P* 
(}., makes it difficult ns regards a judg- 
ment-debtor to insist upon or permit a 
separate suit for the enforcement of the 
security, it seems that it is open to a per- 
son giving security to waive the necessity 
for a suit subject at least to the remarks 
made by Lord Davey in the case of 
Ehiabaj Mal V. Dum (7). 

Sadasiva V. Bamalinga (5) and Scbba* 

MANIAN CHETTIAB V. BAJA OK BaMNAO (6) 
referred to. 

Or. 34, r. 14, C. P. C., is of much more 
limited application than what had been 
sec. 99 of the Transfer of Property Act. 

Tokhak Singh v. Gibwab Singh (3) ex- 
plained. 

Indbafal V. Mewa Lal (8) referred to. 

This was an appeal against tlio juUg* 
ment of Mr. Justice Buckland, dated the 
27th January 1926, delivered in the exer- 
cise of Ordinary Original Civil Jurisdic- 
tion. 

(1) I. L. B. 46 All. A40 (1828). 

(B) L. B. 46 I. A,288i •. «. 1. L. B. 48 All. 
168 (1919). 

(S) I. L. B. aa Cal. 484; a. e. 8 0. W. N. 872 
(1906). 

(4) I. L. R. 89 All. 285 (1916). 

(5) li. B. 2 1. A. -2181 a. o. 24 W.. B. 198 
0876). 

(6) L L. B. 41 Had. 827 (1817). 

(7) I,L.H. 32 0al. 296t •. o. 9 0. W/*K. 
201 (P. 0.) (1904). 

(S) 1. li. B. 80 All. 264 (19U)t 
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The facts material to the report are 
clearly set out in the judgment. 

Messrs. Langford James and B. 0. 
Ghose for the Appellant. 

Messrs. N. Sircar and B. K. Ghosh for 
the Respondents. 

The Judgment of the Coubt was ao 
follows : — 

Sandebson, C. J. — This is an appeiU by 
Sukumari Debi against a judgment of my 
learned brother Mr. Justice Buckland 
delivered on the 27th January 1926. 

There was a suit which was brought by 
Mugneeram Bhanger & Co., who carried 
on business as stock and shaie brokers, 
against the Defendant Guru Pada Hai- 
dar. The Appellant Sukumari is the wife 
of the Defendant. An adjournment of 
the trial of the suit was obtained on or 
about the 15th August 1924, upon condi- 
tion that the Defendant should give secu- 
rity by depositing with the Registrar 
documents of title of properties to the ex- 
tent of one lac of rupees for securing the 
Plaintiff’s claim to that extent. The case 
was adjourned until after the vacation. 

It appears that the Defendant and his 
wife deposited the title deeds of certain 
properties with the Registrar. The pro- 
perties are set ouj in the decree which 
was made by my learned brother on the 
27th January 1926. The Defendant was 
the owner of most of the properties, but 
the Appellant, the Defendant’s wife, was 
the owner of one plot and had a leasehold 
interest in the other plots mentioned in 
the decree. The case came on for heai'- 
ing in November 1924 and then a consent 
decree was made. The material parts of 
the decree which was dated the 14th Nov- 
ember 1924 are as follows : — “ The 
parties having agreed to the terms of 
settlement set forth in the schedule hereto 
a»iiie^4. 4ud marked ‘ A ’ and Ihe De- 


tVoc. 

& Co. 

fendaiit through his Counsel undertaking 
to obtain the consent of his '^e to the 
said terms, it is declared with the consent 
of the parties by their respective Coansel 
that the said terms ought to be carried out 
and the same are ordered and decreed ac- 
cordingly.” 

The terms of the settlement in Sch. A, 
referred to in the decree, dated the 14th 
November 1924, are as follows : — " There 
will be a decree for Rs. 1,37,000 with in- 
terest at 6 per cent, in full payment of all 
claims and costs including all existing 
orders for costs payable by 22 monthly in- 
stalments commencing from the 2nd 
January 192.5, the first 21 instalments to 
be at the rate of Rs. 6,000 each and the 
final instalment for the balance. In- 
Uircst is payable on the amount outstand- 
ing at 6 per cent, to be paid on the 1st 
January 1926, and on the date fixed for 
paymcril of final instalment of decretal 
amount. 

“ Security is to be furuislied in the 
shape of immoveable property or war 
bonds to the extent of Rs. 1,60,000 on tlie 
certificate of Mr. Cl. K, Sarkar on or before 
the 1st January 1925 : until such security 
is given the present security to remain. 
The Defendant undertakes to obtain his 
wife’s consent to these provisiemB. 

” On failure to pay three consecutive 
instalments, the whole amount of the 
decree to become payable. Decree-holders 
in such case may execute the decree 
irrespective of their rights against the 
security and may also execute against the 
security. 

” Neither [Tarty has any claim bgainst 
the other in suits Nos. 2750 and 2610 of 
1922 and no order is made in those suits 
which will therefore stand dismissed save 
that in all those suits there is a directiou 
for taxation of costs as between atkaney 
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and client, including the fees actually paid 
to Counsel.” 

The Appellant wrote a letter addressed 
to the Plaintiffs Mugneeram Bhanger & 
Co. on the same day. The letter runs 
thus : — ” With reference to the consent 
decree made in the suit to-day in which 
you have allowed my husband Guru Pada 
Haidar to pay the decretal amount by 21 
monthly instalments of Bs. 6,000 each 
and the balance together with interest on 
same at 6 per cent, payable on the 1st 
January J926 and at the time when the 
lust instalment is payable and with refer- 
ence to the security bund e.Kecuted by me 
in the above suit, T agree to the decretal 
security continuing until the decretal 
amount ie paid off in riill or other security 
for Bs. 1,60,000 in war bonds or immove- 
able jnoperty is furnished by my husband 
ill substitution of such security.” 

Default was made in the payment of 
the instalments and on (he iUth of De- 
cember 1026 an application was made lor 
execution of the consent decree and the 
mode in which the assistance of the Court 
was required was by the appointment of a 
Beceiver of the plots which I have already 
mentioned. A Beceiver was appointed on 
the 16th December 1026. It may be 
mentioned at this stage that that order of 
the 16th December 1026 appointing the 
Beceiver was subsequently set aside, cer- 
tain objections having been taken to it : 
but the appointment of the Beceiver was 
made effective by the order of my learned 
brother on the 27th January 1026. 

On the 22nd December 1026 the Defen- 
dant and the Appellant executed a bond 
which recited that they were held and 
firmly bound unto the Begistrar of this 
Court to the extent of one lac of rupees, 
for which payment they bound themselves 
jointly and severally. It recited the 
order of the 15th August 1024, and that 


696 

& Co. 

they had deposited the title deeds by way 
of security for the Plaintiffs’ claim 
and that the Begistrar had accepted the 
same and had also accepted the Defend- 
ant and the Appellant as sureties suffi- 
cient for the sum of rupees one lac. The 
condition of the bond was that if the De- 
fendant should duly pay the amount that 
might be decreed in favour of the Plain- 
tiffs or if tho suits were dismissed, then 
the bond should be void and of no effect. 

It was stated during the course of the 
argument that the intention was that the 
bond should be signed at the time when 
(he title deeds were deposited with the 
Itegistrar. Por some reason, which has 
not been made apparent to me, the execu- 
tion of tho bond did not take place until 
the 22tid of December 1026. 

'J'he inatti'r came before niy learned 
brother on notice culling upon the Defen- 
dant and the .Appellant to show cause why 
a Beceiver should not be appointed and 
why the decree should not be executed by 
sale of the property to w'hich I have re- 
ferred. ’I’he learned Judge stated in his 
judgment that the only point which was 
argued before him was whether the de- 
cree-holder could realise the security in 
execution or whether it was necessary for 
the decree-holder to tile a suit for that pur- 
pose. 

Several cases were cited before the 
leaimed Judge to which reference is made 
in his judgment. I am not quite clear 
upon what principle the learned Judge 
purported to act. I think that the learned 
Judge regarded (in fact he so stated) tbe 
matter us simply one of form and that it 
did not present any difficulty in the way 
of the applicant’s obtaining the order 
asked for. 

Accordingly he appointed a Beceiver 
and directed that the Beceiver should sell 
the pinperty, to which I have referred, by 



6«}6 THlB CALCUTti; 

Sdkomari Dgbi v. Muunggham Bhanoer 

jjublic uiicMion tu the best purcliaHer that 
couJd be got, provided that he coonidered 
that a sufficient i>uin had been offered. 
There was a fin-ther direction as regards 
the disposition of the sale proceeds. 

In this Court reference was made to 
tJie authorities, whicli were mentioned in 
the learned Judge's jiidgiuciit, and aii 
argument was i)resented with referents to 
sec. 145 of the Civil I’roceduru Code. 

It was argued on behalf of the Ap|)el- 
laiit that sec. 116 would not authorise the 
order which the learned Judge made in 
this case. 

1 do not. think it necessajy to refer to 
any of the cases cited in this Court except 
one, which 1 will presently mention, be- 
cause in Iny judgment the facts of this 
case are such as to differentiate it from 
iiny of the authorities cited. 

The position, in luy judgment, is clear. 
The Defendant agreed that a decree 
should be made against him for 
Bs. l,ii7,U0U with interest, and that it 
should be paid by instalments therein 
mentioned, that security should be fur- 
nished by the 1st January IU‘25 and that 
until such security was furnished, the 
“ present security ” should remain, that 
is to say, the title deeds which had been 
deposited in August 1924 by the Defend- 
ant and his wife, the Appellant, with the 
Begifitrar of this Court 
The Defendant further agreed that if 
lie failed to pay three consecutive instal- 
ments, the whole amount of the decree 
should become payable and the deci’ee- 
holder in such case might execute the de- 
cree iiirespective of his right against the 
security and might also execute against 
the security. 

The security, against which the decree- 
holder was entitled *to execute, was the 
property, the title deeds of which had 
been deposited Defendant and bis 
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wife mid which were to remain as secit- 
I'ity upon tlie teruiti of the consent decree 
until further security w'as given or the 
inonev paid. That is what the Defendant 
agreed to : and it is clear from the terms 
of the decree which 1 have already meu- 
tioiied that the defendant tJiroiigh his 
Counsel undertook to obtain the consent 
of his wife to the said terms. 

In Illy opinion the consent of the AppeU 
lanl lo the terms of tlic consent decree 
Wciis ill fact obtained as appears from tfie 
Appellaui's letter of Hie Jlth jMovember 
I9*JI to wJiicJi 1 have referred. 

.1 am of opinion upon the terms of that 
ieUer, reading it by itself, tliat the xAppel- 
lant agreed to tlie terms of settlement 
which are contained in the decree. Wlien, 
liowever, it is remembered that the De- 
fendaul through his Counsel undertook to 
obtain the consent of his wife to the terms 
of tJie consent decree, there cannot be any 
doubt that the iiiteiition of the parties 
\^as that the properties, the title deeds 
of wiiich had been deposited with the 
liegistrar by the Defendant and his wife, 
the Appellant, should remain as security 
lor the j)erformaacc of the terms of the 
consent decree. 

In that event not only the Defendant 
but also the Appellant agreed that if three 
consecutive instalments remained unpaid, 
the whole amount of the decree should 
become payable and the security should 
be realised by means of execution. 

The instalments were not paid as they 
became due, and no other security was 
furnished and in view of the terms of the 
consent decree 1 see no answer to the ap- 
plication for execution which was made 
on behalf of the Bespondents. 

I am therefore of opinion that the con- 
clusion, at which my learned brother 
arrived, was right, although I am not able 
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to agree with the grounds on which lie 
relied. 

•Before I conclude my judgment I desire 
to i;efer to one case which was cited in 
the course of the argument, viz., BeH 
Mahalakshen Bai v. Badan Singh (1). 
The Jiead-note runs tlius ; — “ Where a 
jicrson stands surety for the due jKjrform- 
ance of a decree and hy way of security 
hypothecates immoveable property, with- 
out undertaking any personal liability 
thereunder, then so long as the surety still 
retains the equity of redemption of the 
liypothecated property, the security bond 
can under sec. 145 of the Code of Civil 
Procedure be enforced against the pro- 
perty directly by execution, and there is 
no necessity for the filing of a separate 
suit on the l^nd.” 

With great respect to the learned Judge, 
who decided that case, I am unable to say 
that, as at i)i'csent adviwd, I should Iks 
pivjsared lo adopt llie coiiclusion which 
was therein made. It sctmis to me that 
the decision is iiicousistciit with the judg- 
ment t)t the Judicial Committee in the 
case «)f linj liiighubor Singh v. Jai Jwira 
Bahadur Singh ( 2 ). 

In that case Tiord Phillinaorc is rciKsrtcd 
to have said : .“In the i-ourse of the judg- 
ments in India sec. 14.5 was referred to; 
but whatever might have been its effect if 
the sureti(>s had been |)ei'8onally liable it 
has no a))pIication now that their Lord- 
ships Jiave construed the instrument as 
giving only a charge ujxm property.’’ 

Ill the Allahabad case to which 1 have 
referred tlie learned .Judge came to the 
conclusion that the surety had not under- 
taken a personal liability, but that, there 
was 4 clear “ indication that the money 
which might be found due on the decree 

(U T. R. 45 All. 64<t (1(12.31. 

(t> L. B. 40 1. A. 219; •. e. I. L. B. 49 All. 


passed in appeal would be realisable in the 
first instance from the ju^ment-debtor, 
and (hat if tlie judgment-debtor did not 
pay (he same, it would be realisable from 
the property hypothecated by the surety.” 

It seems (o me, as at present advised, 
that in the circumstances slated in that 
case and having regard to the decisions of 
the Judicial Coinmittice, to which T have 
roferred, sec. 145 would not he applicable. 

The learned Judge’s order will stand, 
but by consent between the parties the 
property will not be sold until the .‘10th 
June 192(5. Kither parly may apply to 
the ('ouili for such directions as may be 
necessary In connection with the sale. 
When the property is sold, the sale pro- 
ceeds will be paid into Court. Each 
party will then be at liberty to apply for 
such directions as may be necessarj’. 

The appeal is dismissed with costs. It 
has been agreed by the jwirties that the 
Receiver should not take ixwsession of the 
property for a fortnight from this date. 

IIaxkin, ,1. — I agree. In this case (hero 
was a consent decree of the 14th November 
1924 and, apart altogether from the terms 
of settlement which are schedided to the 
decree, the consent decree itself says that 
the Defendant through his Counsel under- 
took to obtain the consent of his wife to 
the said terms; and it was ordered that 
the Defendant on the Ist of .January 1926 
shoidd furnish security to the extent of 
Bs. 1,60,000 in immoveable property or 
in war bonds to take the place of the 
security already furnished which was 
.security for the sum of Rs. 1,00,000 only. 
The terms of settlement need not be read 
again. They contain a provision that the 
decree-lioldere might execute against the 
security, and though it is arguable that 
this does not refer to the present security. 
I think it difficult to maintain this. The 
letter of the 14th November 1994 refm to 
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terms of (lie consent decree and, in 
opinion, it is to be regOirded as a con- 
on belialf of the lady to the whole 
Eingement made by her husband. The 
'^ints which had to be made specially 
'dear were, first, that there should be no 

C tion whether the surely had been re- 
d by giving time to (he principal 
^ebtor, and, secondly, tliat (hero should be 
flpo question that the sums of money to be 
f recovered under (he consent di^cree were 
4n truth and in substance a honA fi<lc ad- 
^lustment of I lie IMaiiitiifs’ claim for which 
I the lady had given security. Tn these cir- 
Icumstances, (he question whether it is 
> necessary to bring a new suit so far as the 
Jlady is concerned raises considerable diffi- 
iipnlty. 

Apart from cases whore (he securily has 
|)l)een given to (ho ( ourl itself and not to 
•4ny person wdio can lie regarded as a mort- 
gagee, the main case that lequires to be 
•^considered is the decision of ^Ir. Justice 
ifJKarrington and ^Ir. «)uh(ice Mookorjee in 
1906 in the case of Tokhan S^high v. Gir- 
war Singh (8). That case w'as not dissent- 
ed from in any way by the J’rivy (''ounciJ 
•in 1910 by the judgment delivered by 
' Lord T^hillimore in the ease of Jiaj liaghu- 
^har Singh v. Jai Indra Bahadur Singh (2). 
*.On the other hand, it was* sufficient for 
their Lordships’ purpose that there wae 
, 00 mortgagee who could iustitute a suit. 
.There are three points which have to be 
carefully considered in connection with 
Tokhan Singh’ g case (3). 

’ The first point is that since that case 
was decided the f 'ode of 1008 has clarified 
imd limited the provisions of what is now 
sec 146. ' T think the true ooiistriictior 
of sec. 146 is that which was laid down by 

(2) I. R. 40 1..A. 29N- B r. T. L. R. 42 All 

158 (1919). 
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Sir Proinoda Cliaran Banerji in Idle 
of Amir v. Mahadeo Prasad (4) decided izi* 
191C. The case itself ultimately ttinied 
out to be erroneous in this respect that, *' 
as ^\e now know from the judgment of 
Lord Phillimorc, it docs not follow, be- 
cause sec. 145 does not apply, that a 
6c{)<irnle suit is necessary or possible. 
This is not so if the security is given to 
llic Court itself and not to a mortgagee. 

'Die second point about the decision in 
Tol, him Singh \ . (Iirwar Singh (ti) that 
requires atleutioii to-day is that the terms 
of see. 09 of the Transfer of Property Act 
ba\e been abolished and in place thereof 
there is the very different and much mote 
limited provision of r. 14 of Or. 34 of the 
Code. The claim in that case was held 
to be one which did nut arise under the 
iiioitgagc as is the claim against the De- 
ieiidant here and it is douhtfni whether 
the \pi)ellunt can say that the case as 
ag.imst her is within the words of Or. 
34. r. 14. 

The third thing which has to be ob- 
senod about that decision is that although 
m that case the Plaintiff had taken an 
a>'sigiiment of the security from the Re- 
uistnir the learned Judges do not appear 
to have directed their attention to the 
provisions of what is now sec. 47 of the 
Code. The security in that case was 
gi\en by the judgment-debtor himself and 
the cases of Sadasiva v. Ramalinga (6) and 
Subratnanian Chettiar v. Raja of Rammod 
(6) show that sec. 47 makes it difficult 
as regards a judgment-debtor to inaiat 
upon or jiermit a separate suit for the en- . 
forcement of the security. It seems that 
It 1 .S open to a person giving security to 

(3) 1. 1. B. 82 Cal. 494; B. e. 9 0. W. H. 

(1906). 

(4) T. L. R. 89 AIL 886 (1910). 

(5) I. R. S t. A. 819, 888 1 B. O.B4 W. B. MH 
(W6). 

(6) 1. L.B, 41 llikL 8970817), ' 
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waive the necessity for a suit subject at 
least to what was said by Lord Davey in 
the case of Khiaraj Mai v. Diam (7). 

I am not prepared to eay that such an 
order as this could be obtained under sec. 
145. If this case is regarded as a purely 
monetary decree available against a 
surety, then execution under tliat decree 
must, it seems to mo, be on one or other 
of two principles — either it is execution 
againet the bare equity of redemption for 
llie mortgage debt, a thing which this 
Court will not allow and which would be 
directly contrary to what was laid down 
by TiOrd Davey in the (*ase already men- 
tioned, or it must bo an execution on the 
basis that the rights under the mortgage 
have been waived entirely. T would like 
to point out that under the Transfer of 
Property Act, under sec. 99, there was a- 
very respectable body of authority in the 
nase-lavv to the efl'eet that a mortgagee 
could not. execute upon the mortgaged sub- 
ject and get out of the lesl riel ione of see. 
99 even by waiving the mortgage rights. 
One instance of such a ease is Indrapal 
V. Mewa Lai fR). The same principle 
would seem to apply where r. 14 of Or. 
.'^4 is applicable and I am, therefore, not 
prepared to commit myself to the proposi* 
tion that, this order could be upheld by the 
Plaintiffs endeavouring to take their stand 
upon sec. 145. 

However in this ease the two parties 
concerned in this joint bond, vh., the 
Defendant and his wife, charged differ- 
ent interests in the same property which 
it would be inconvenient and wasteful to 
realise separately bv ^alea in different 
Courts and at different times. T see great 
difficulty in realising the Defendant's in- 
terests save by proceedings under sec. 47 

(7) I. I#. B. 32 Cal.«2S0, 810 : s, c. 9 C. \V. N 
ao.l <P. 0.) (19Q4). 

(8) I. U B. 86 ▲1b'.l04*(iei4)i 


t Co. 

and as I think that both intended to agree 
that the matter should be thrashed out in 
execution, I think the judgment of the 
learned Judge should be supported. 

It was suggested before us for the first 
time that the letter of the 14th November 
1924 was void for want of registration. I 
am not prepared to say that indepen- 
dently of any eiiquii y or investigation into 
the facts it ia plain that that letter was 
intended as a complete re-stalement of 
the eoiitracl for security by w’ay of equit- 
able do|X)8it so as to constitute the bar- 
gain. As the letter does not even men- 
tion the amount of tlie original security it 
would be difficult to say that : but in 
any case I do not think that that point 
can be taken in this Court for the first 
time in view of the necessity for investi- 
gating into the facts from that point of 
view. 

W ii are not informed of any third 
parties whose interests require to bo con- 
sulted, nor is there any difficully in prj- 
viding tliat a reasonable further time for 
redemption shall elapse before thr8 sale is 
held. 

Mr. J. N. Mvkherji, Solicitor for the 
Appellant. 

Messrs. Du ft d Seti^ Solicitors for the 
Respondents. 

S. N. B. 

[CIVIL APPELLATE JURlSOlCTlOlf.) 

Appeals prom Appellate Decrees 
Nos. 52 TO 55 OF 1921. 

B. B. Ghose, J. Fazlar Rahaman 

Graham, J. Bjswas und urs., 

1926, Defendants, Appellants, 

Heard, 17 and » v, 

18, March Golam Kadpr Mia and 
Judgment, ors., Plaintiffs, 

18, March. Respondents. 

Jiengal Tenancy Act (VJJ I of eece, 10$ 

WSB, 106, H 7 B-^Indian Bvidswes Act (I of 187 $), 
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»ec. “■>- Wlathw »ntry in record-of-rightn, pretuinp- 
tiv 0 eoidtnee, onlff in suit betieeen landlord and 
tenant at sttcA or i/i all tuitt. 

Sec. H7B nf the Bengal Tenancy Act 
does not in any way limit the operation of 
.w. 103B of that Act, under which the 
pre.tumption of correctness of an entry in a 
finally published record-of-riyhts arises 
(jenerally and not merely in suits bet- 
ween landlords and tenants. 

The recurd-of-rights being a> public re- 
cord prepared by public officers appointed 
under the. statutory authority of the Local 
Government is admissible wider sec. 35 
of the Evidence Act, and the record being 
an official act done within the jurisdiction 
of the public officer, it has a presumptive 
value of its correctness. 

Kai .Bhaiya Dirqaj Deo Bahaddh v. 
Beni Mauto (1) relied on. 

Raja Sasi Kanta Aoharjeb Bahadur 
r. Sanwtyamony Dassya (2) referred to. 

An entry in the rccord-of-rights operat- s 
in the same teay belween landlord and 
tenant as between the landlords of the 
same or nrighbouring etdatrs and between 
tenant and tenant. 

Bibi Wakieax r. Deo Aandan I’kusad 
(.3; and Maztiakal Eebal v. Raja Gueai, 
IjAii Ru (/D approved of. 

Sheikh Bahkat Ali r. Basant Ninia 
(5; and Gajaohar Prosad Sjnuh v. Siiio 
Naxdan Prosaii SiXGU (Ct.t referred to. 

Those were appeals against three de- 
crees of Babu Mahcndra Nath Das, Ofli- 
eiating Ist Subordinate Judge <if Zilla 
Faridpur, dated the 14th of August iy‘2:j, 
reversing those of Babu Srish Chandra 
Day, Munsif, 2nd Court, Goalando, 
vl.ted iho olst of January 1923. 

(J ) 210. W. N. 4.19 (l>. C.) (1917), 

?0 O. w. 

R r. L. .T. 081 (1*»20) 

(4) [ltt24] Pat. 213. 

(6) 81 0. W. W, 176 (1916). 

( 0 ) I 84 O. W, N. 804 (1918). 


The facts of the case will appear from 
the judgment. 

Dr. Jadunath Kanjilal and Babu Hrmm- 
(Ira Chandra Sen for the Appellants. 

Babu Profulla Kamnl Das for the Res- 
[KUidents. 

'riie Jiinr.MKNT of thk Court was as 
follows 

(iifOSE, *J. — 'I'liese appeals arise out of 
three suits brought for recovery of posses- 
sion of different plots of land. The suits 
were dismissed by the trial Court. Ou ap- 
l)eal by the Plaintiffs, the Subordinate 
Judge has reversed tlie decision of the 
Munsif and has decreed the suits. The 
Defendants appeal before us and tlie only 
point argued on their behalf is that the 
presumption under the record -of-rigl its 
under sec. J()3]i of the Bengal Tenancy 
\cX does not arise in these cases. What 
happened was this : The Suliordinate 
Judge held that ihese plots of land accord- 
ino to the Cadastral Survey did not ap- 
pertain to the DcfendantN* bolding but 
a|>[Ku*lained the I o oi' the IMain- 
I ill’s. It Was conteiulid belore him by 
tile Del'enJanls that the I’lamrilV.s Jiad g.if 
oilier co-sliarer.'^ who were necessary 
parlies and tliar the Plaiulills eould not 
claim the entire ialerest in the plots in 
f.]iie.slion. W'llli reference to this coii- 
tenliou, ihe learned Subordinate Judge 
observed ii follows ** ^'be Settlement 
records iiilly support the Plaintiffs and 
the presumption arising from the same 
in their favour lia.s been suj^ported by the 
testimony of P. \V. 0 Khandkar Alta par 
Rahaman, one of the alleged co-sharer«?. 
It is not improbable that there was an 
arrangement between the Plaintiffs and 
their co-sharers by which the Plaintiffs 
got the three plots in question in their ex- 
clusive possession.’* Upon that flndingi 
be passed deoraai in fainpur of the Win* 
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tiffs. Tlie ar^nimeiit addressed before us 
is based upou the provisioos of sec. 147B 
of the Bengal Tenancy Act and it is, firsc, 
contended that the entry in the record-of- 
rights is only evidence in a suit between 
landlord and tenant as such and cannot 
be used as evidence in a case between ten- 
ant and tenant. This argument is based 
u]X)n a note in the 5th Edition of Mr. 
Sen’s well-known work on the Bengal Ten- 
ancy Act. This argument, in my opinion, 
has the merit of novelty, because it is well 
known tliat the record-of-rights lias been 
used as evidence — and it has been of fre- 
quenl occurrence in a case between one 
tenant and another with regard to posses- 
sion of properly. Nevertheless, wdien this 
objection has been raised, it should be 
properly dealt with. It seems to my mind 
that sec. I47B of the Bengal Tenancy 
Act has not the effect which it is urged it 
has iqHm tlie piovisions of see. I03B of 
the Act. Sec. 147B proxidos that the 
Civil Court shall have regard to the en- 
tries in the record-of-rights relating to 
the subject-matter in dispute in all suits 
between landlord and tenant as such. 
Tliis provision is certainly not in limita- 
tion of the provisions of hcc. lOdB which 
enacts that iJie entry in the record-ol- 
rights shall be presumed to be correct un- 
less it is proved by evidence to be incor- 
rect. Sec. 147B simply says that the 
Court shall have regard to the entries in 
such record-of-rights. The expression 
shall have regard” ordinarily means 
shall consider as of value or of importance ; 
but certainly the provision in this section 
does not mean that the Court will not pre- 
sume the entries to be correct until the con- 
trary is shown. This section, J17B. was 
inserted in the Act by the Amending .\ct 
I d 1907 and it seems to me that it was 
uHBerted as a matter of abundant cautitfn 
dirttfting the attention of the Court to the 


fact that, in all suits between landlord and 
tenant, the entries in the record-of-rights 
should be taken into consideration. 
What the legal effect of such entries is 
must be held to be provided under sec. 
103B of the Bengal Tenancy Act. It 
might, how^ever, be argued on behalf of 
the Appellants that the record-of-rights 
having been prepared under Chap. X of 
the Ifcngal Tenancy Act which i.s an Act 
according to its preamble jo amend and 
consolidate certain enactments relating to 
the law of landlord and tenant should not 
be used as evidence in a ease wliicli is not, 
one betxveen landlord and tenant . But ii. 
is quite ck'ar that the provisions of that 
( liapter are of wider application Ilian 
merely to (picolioiis betwt'iui landlord and 
tenant and cannot be liniiled to suits 
betw'een landlord and tenant only. It 
may also be pointed out and, in fact, this 
lias been conceded, that it being a publas 
record prepared by public officers appoin- 
ted under the statutory authority of the 
-iiocal Government is admissible under 
sec. 35 of the Evidence Act. It is argued, 
however, that, although it is ndmissible 
under sec. 35 of the Evidence Act. there i ■» 
no presumption about i(h coi nrlnes-s. 
With regard to that contention, the 
answer seems to be that, where mi official 
act has been done within the jurisdiction 
of the public officer, the record will have n 
presumptive \aluo of its correctness. In 
the case of Hai Jihaiya Dirgaj Deo Baha- 
dur V. Beni Mahtu (1) Lord Parker of 
^^'addinglon in delivering the judgment of 
the Judicial ( ommittee observed witJi n;- 
gard to a register of Minhaidari villages as 
follows ; “ Mow , clearly the register is an 
official doeiiment and, therefore, if is ad- 
missible in evirlenco under sec. 35 of the 
Indian Evidence Act. It may be possible 
that, in the case of such a docutpent, if it 
(1) 22 0. W. N. 43» (p. c.) (1917). 
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could 1)6 sliown that any particular part 
was in excess of the official duty bv reason 
of which it came into existence, that par* 
mi^dii not be admissible; but no attempt 
has been made to show this in tlue presen* 
case. Tiu <1 .cument has been admitted 
by both the ( ourts belo\\"^ as proper evi- 
dence 111 the case and their Lordshiiis 
see no reason to reverse or to vary that 
decision." In the present case, there i> 
no doubt tlial. under sec. KhJ, cl. ia) of the 
Bengal Tenancy Act, it was the duty of 
the Settlement Officer to record tlic mime 
ol' each tenant ur occupant. In case. «l 
mistake, a Miil might liavc been bronchi 
under sec. 106 to correct the record of- 
rights where the land liad been recorded 
as pari of a [)articular estate or tenancy. 
Therefore, it is admissible and there is a 
presumption as to ils corrcctiie}*;. 1 may 
also add llial tlie record-of-riglits has been 
admitted as evidence and a prcsuinplioii 
has been raised as regards its correctness 
in the case of llaja Sasi Kanin Acliarjcc 
Bahadur \. iSandhyamauy Danjsya (‘J>. 
In that case, tlic Bengal Tenancy Act did 
not apply to tJie |)roperty witJi regard to 
which the recoid-of-rights hud been ma<lc. 
Tlie CJiief Justice in delivering the judg- 
ment of the Court said ; “ I am not pre- 
pared to go so far as to say that in this 
case no presumption arose from tJie entry 
in the record-of-rights ; but I am pre- 
pared to say that the presumption cannot 
be of such great weiglit as would be the 
case if the entry w'^ere with regard to 
matters which are rightly and properly 
included m the record-of-rights.” In the 
present case, the Subordinate Judge has 
relied on the presumption in favour of tlic 
Plaintiffs and also on the evidence which 
supports that presumption. It liae been 
held in two cases in the Patna High 
Courl, narr:#^Jy. the cd.^^es of Musstt, Bibi 
W ao 0. W. N. (iwai). 


]^'akilan Deo Nandan Prosad (3) and 
Mazharal Kkba] Rajah Gopal Lai Rat 
>1» that an entry in the record-of -rights 
operates in the same way between land- 
lord and tenant as between landlords of 
the same or neighbouring estates and 
between tenant and tenant. I do not 
see any reason to differ from that conclu- 
hion. T’liere are several cases of this 
( ’ourt, to some of w’hich our attention was 
drawn by tlic learned \akil for the Bes- 
IMjJuleiits, namely, the cases of Sheikh 
Bnrkat Mi v. Basmil Munia to) and Oaja- 
dhar Pn^sad Singh v. Sheo Nundaa fVu- 
find Si}iijh i6), in which this presumption 
ul the reconl-of-rights was applied in cases 
of tlispulcs between tenant and tenant. 
'I'liis argiinienl of the Appellants, Ihere- 
lurc, (ails. *^rhc rcsull is that the decrees 
of (he Appellale Court are eoiitirined and 
lliese appeals are dismissed with costs. 

(aU.UiAM, J. — 1 agree. See. J03B, 
sub-sec. of the J^engal Tenancy Act 
has, in my opinion, been in no way limit- 
ed or restricted by sec. J47B of that Act. 
Jf the intention of the legislature had 
been that the operation of that section 
should he limited to cases betw^oen land- 
lord and tenant, that intention would have 
been clearly expressed. The words of 
JU3B as they stand, are plain 
and im(|ualilied and I do not think that 
we ought to read into them a meaning 
which they do not express. Sec. 147B 
an aniendment made in 1907 and the 
circuiustanccs in which that amendment 
came to be made are explained in the 
notes on the clauses of the Bill w'here it 
was stated as follow’s : The proposed 

see. 117B is intended to detine more 
clearly the force to be attached to entries 

C3) 5 P L. J 681 (1990). 

(4) [1024] Pat. 218. 

(5) 21 0. W. N. 176 (1915.. 

(t>) 23 0. W. N. 804 (1018). 
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in the record-of-rights in proceedings and 
suits between landlord and tenant as 
sucli. Under the present Act, such en- 
tries are presumed to be correct until the 
contrary is proved. But cases have occur- 
red which indicate that it is doubtful whe- 
ther the Courts pay sufficient attention to 
this presumption. It is proposed, fhere- 
fore, to provide that the ( oiirts shall have 
regard to the entrit'« in the record-of- 
rights unless such entries liavo l)cen prov- 
ed by evidence 1o be incorrect, and that 
when a C-ourt ])assos a decree at variance 
with such entries, it ^hall record its 
reasons for so doing." (‘learly thcrdorc 
tlic ameiidnu*nt was not iiilendec to 
(jualil'y in any way the law as il already 
stood. The object in view was merely (o 
invite the atlcnlion of the Courts to I he* 
necessity of having regard to (he tmiru's 
in (he reeord-of-right.s, 1 agree accord- 
ingly wdth my learned brother that these 
appeals must be dismiseed with costs. 

L\ K. D. 


(CRIMINAL APPELLATE JURISDICTION.) 

Govt. App. No. 1 of 1926 

WITH 


Application No. 129 of 1926. 

A The Supdt. & Bemem- 

RB ANGER OF LftOAL 

Affairs (Assam), 
Appellant, 

V. 

G. (J. WiLBON, 
Respondent. 

Jury trial of J^idge when verdict conftued 
and unmtelUgihU---Dwty of Judge to explain law 
to jury dearly-^Impropriety of placing before the 
jury Codes and legal treatises-- Heads of charges 
must emvey sufficient information as to explanation 
of law and important questions of fact. 


SUHRAWAROY, J. 
Doval, J. 

1926, 

Heard, a2, April. 
Judgment, 

5, May. 


Where the verdict of the jufy is con- 
fused and uriintelligible it. is the duty of 
the Judge to obtain from a proper 


and correct verdict before accepting the 
verdict given. 

Under the law of procedure it ts the 
duty of the Judge to explain to the jury 
the law applicable to the case and il is the 
duty of the jury to accept the law as laid 
down by the Judge without any extra- 
neous aid. If the jury is unable. In under- 
stand the law fully and clearly it is the 
duty n/ tht‘ Judge /o e.rplant il to thetib 
afresh, but in doing so hr ran not plaec 
before them tica Code or any legal treatise 
for the purpose of finding out Ihr law. 

Under see. J()7 fhe Judge is net to 
write a jiidgnienl but lo record the heads 
of Ihr rhargrs to the jury ; but a.s an appeal 
lies to the High Court in jury trials if is 
necessary that the charge rceordvd should 
hr sueh as to eonvey suffieirnt information 
to the. Court as to the e.eplanalion of the 
law by the Judge and about important 
quasthms of fact. 

^riiis wa *5 an appeal preferred on the 
‘Jiid h’ebruary 1926 against I ho order 
passed by the Sessions Judge of Syllict 
(Mr. A. Ue. ( '. Williams), on (lie 4th De- 
cember 1925, acquitting, in agreement 
with and acceptance of the verdict of the 
jury, (he accused of the charge under sec. 
304, 1. V. C. 

The facts of the case will appear from 
the judgment. 

Mr, Khundicar, Deputy Legal Liemcm- 
brancer and Babu Batucndra Kishorc 
Gkose for the Appellant. 

Mr. James, Counsel and Babu Cannalal 
Chatterjee for the Accused. 

I'he rJuD(JMi:M’ OF rnn (.'oukt was us 
follows : — 

SuHRAWARDY, J.---Thi& is all appeal by 
the Crown against the order of acquittal 
of the Respondent in respect of a charge 
under sec. 304, I. P. C. The proseculiou 
story is lliat the Respondent, who is the 
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manager of a tea estate known as Madhab* 
pur Tea Estate in the District of Sylhet 
in Assam, went out on a round of inspec- 
tion of the garden in the forenoon of the 
30th June 1925. He was not satisfied 
with the work of the deceased cooly Dasa- 
rath Gowala. He called the cooly to his 
presence and ordered him to proceed with 
the work of lioeiiig, but being dissatisfied 
with the manner of iiis work, seized the 
deceased by the neck and struck him 
with his clenched fist and the deceased 
fell down, whereupon the accused kicked 
him. The deceased expired shortly after 
the assault. On these allegations the ac- 
cused was placed before the Committing 
Magistrate charged with an offence under 
sec. 304, I. r. C., and was subsequently 
committed to the (.'ourt of Hessions on 
that charge. In the Court of Sessions the 
charge framed by the Committing Magis- 
trate under sec. 304, 1. P. C., was main- 
tained and the trial proceeded until after 
the case for the prosecution was closed 
and the Public Prosecutor had finished his 
address. During the course of the address 
by the Beepondent’s pleader a further 
charge under sec. 352, 1. P. C., was added 
in these words — " That you slapped Dasu- 
rath cooly and tbcrelfy used criminal force 
tb him.” The jury consisting of three 
Europeans and two Indians brought in a 
majority verdict of guilty against the 
accused under sec. 334, 1. P. C., only. 
The following questions were put by the 
Judge and the answers given by the 
jury 

Q. — Are you unanimous? 

A. — No. 

Q. — ^In what proportion you are divided ? 

A. — 3 to 2 on one charge, unanimous on 
the other. 

Q. — What is your verdict? 

A. — Niij^4g^ty under sec. 304, 1. P. C., 
unanimous verdict. 


Q. — And for the rest? 

A. — We find- the accused guilty under 
sec. 334, 1. P. C., by a majority of 3 to 2, 
namely, that the accused voluntarily 
caused hurt on grave and sudden provoca- 
tion. 

On the face of it the verdict of the jury 
is ambiguous. They acquitted the accus- 
ed unanimously of the charge under sec. 
304, I. P. C., and said nothing about any 
finding of a charge minor to it. The only 
other charge that remained against the ac- 
cused was one under sec. 352, 1. P. C., 
and under that charge he could not be con- 
victed under sec. 334, I. P. C., which is’ 
not a minor offence to the offence under 
sec. 352, 1,*P. C. Tlie verdict, as it stands, 
moans that the jury found that the ac- 
cused was not guilty of an offence under 
sec. 304, 1. P. C., as he did not cause 
such injuries to the deceased as would 
likely cause death nor did the accused 
know that they were likely to cause 
death; but they believed that he caused 
hurt to the deceased (it is not clear whe- 
ther by the slap or the kick) and therefore 
he committed an act which would be an 
offence under sec. 323, I. P. C., but the 
hurt having been caused under grave and 
sudden provocation he was guilty of an 
offence undei' eec. 334, I. P. €. Though 
they had found him not guilty under sec. 
304, 1. P. C., they could have convicted 
liim under secs. 325, 323 or 334, 1. P. C., 
us a minor offence to one under sec. 804, 
1. P. 0., but they were asked by the Judge 
to give their verdict in respect of the 
second charge, namely, the charge under 
sec. 352, 1. P. C. Even if it be conceded 
that the verdict of guilty under sec. 834, 
I. P. C., was brought in under the first 
charge, then there is no verdict in respect 
of the second charge, namely, the one 
under sec. 352, I. P. C. The verdict of 
the jury being thpe confused and unintoUi- 
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gible it was the duty of the learned Judge 
to obtain from them a proper and correct 
verdict before accepting the verdict given. 
Khirode Kumar Mukherji v. King-Em- 
peror (1). On this ground alone it cannot 
be said that there was a proper trial. 

There is also another irregularity com- 
n)itted in the trial, which has been the 
cause of the unsatisfactory verdict of the 
jury. In his written heads of charges to 
the jury the learned .Indge observes 
that “ when the jury were retiring they 
were supplied with a copy of the Indian 
Penal Code." This practice has always 
been disapproved. Jaspath Singh v. 
Queen-Empress (2) and Empress v. 
Bharmia (3). Under the law of proce- 
dure it is the duty of the Judge to explain 
to the jury the law applicable to the case 
and it is the duty of the jury to accept 
the law as laid down by the Judge with- 
out any extraneous aid. If the jury is 
unable to understand the law fully and 
clearly it is the duty of the Judge to ex- 
plain it to them afreeh , lAit in doing so he 
cannot place before them the Code or any 
legal treatise for the purpose of finding out 
the law ; if he does so he fails in his .duty. 
Under the second charge under which the 
jury brought in the verdict of guilty 
against the accused, he could not have 
been convicted under sec. 334, I. F. C. ; 
but if the jury believed that the offence 
was committed under grave and sudden 
provocation the proper section applicable 
was sec. 368, I. P. C. 

I am further of opinion that the sum- 
ming up of the learned Judge ae placed 
before us has not been satisfactory. The 
learned Judge merely indicates the points 
which he must have developed in his 

( 1 ) 990 . W. N. S 4 | a 0 . 40 0 , L, J. 666 
0994 ). 

m ttiifc 140^.1640898), 


-oral address to the jury but they were not 
given with sufficient fullness to enable us 
to ascertain that his summing up was 
proper and free from any misdirection. 
It is true that under sec. 367, Cr. P. C., 
the Judge is not to write a judgment, but 
to record the heads of the charges to the 
jury, but as an appeal lies to this Court in 
jury trials, it is necessary that the charge 
recorded should be such as to convey suffi- 
cient information to this Court as to the 
explanation of the law by the Judge and 
about important questions of fact. The 
necessity for this has been cousisteutly 
insisted upon by this Court ; Panchu Das 
V. Emperor (4) and Abdul Gafur v. The 
King-Emperor (5). Certain expressions 
too in the charge appear to me to verge on 
politics — expressions much to be re- 
gretted. 

It w'ill be an evil day for the adminis- 
tration of justice if political considera- 
tions are to influence the judicial mind of 
the Judge which should be free from ull 
taint of bias on political, racial, social or 
personal grounds. 

There are other irregularities in the 
Judge’s charge which need not be dilated 
upon, as the points which 1 have men- 
tioned are sufficient to induce me .to set 
aside the trial in the Sessions Court. 
Then as to what order we should pass : £ 
may mention that the present appeal is 
under sec. 417 and not under sec. 449, Cr. 
P. C. Though in the petition the Crown 
asked for either a conviction under sec. 
326 or a re-trial the learned Deputy Legal 
Bemembrancer mainly argued for a re-trial 
and this course, I think, will be the more 
satisfactory. I would therefore order that 
the order of the Sessions Judge appealed 
against acquitting the accused of an 
offence under sec. 804, I. P. C., and the 

(4) I.L.B,84(M,e09a90T)| 

(8) 98 O.W. 14.688(1911), 
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convictiod of the accused under sec. 334, 
• T. P. ( I. , be set aside and that he be re-tried 
with a fresh jury in accordance with law. 
At the re-trial it will be open to the Ses- 
sions Judge to frame fresh charges under 
proper heads, if necessary. I do not ex- 
press any opinion on the merits of the 
case and on the points of fact urged before 
us. If he .so desires the fine, if paid by 
the Jtespuiideiil, should he lerunded to liini. 
The a<'fus»‘(l will romain on the same bail 
until further orders by the Kessions Judge. 

A i^etition in revision has also hecMi 
filed on behalf of the Crow’n praying for 
an enhancement of the sentence |>assed on 
the accused if his conviction under sec. 
334, 1. P. C., is maintained. As we have 
set aside his conviction under that section 
and ordered a new trial no order is 
necessary on the application. 

Duval, J.— I agree. 

S. C. M. 

(CRIMINAL APPELLATE JURISDICTION.] 
Arp. No. 096 or 192.0. 

0. 0. Geos*, J. 1 Ah Soi, Appellant, 
Duval, J. t> 

1920, j Thk Ivino-Emfbuo.i, 

2.0, bruary. ■ Respondent. 

Oriminul trial— Wilneu far proteeution cMing u» 
inUrpreter—Improprivtii'^of pi-oceedivgt vitiating 
trial, 

Ju a trial on a chary e of murder onr of 
the witnesses for the ‘prosecution acted as 
interpreter and he interpreted the evi- 
dence of the witnesses includiny his 
own evidence to the accused : 

Held — Tiiat it was a procedure which 
was absurd from the very outset and 
opposed to elementary ideas of justice. 
That a tditness who had taken an active 
part during investiqation, who had given 
evidsnee in* the Committing Magistrate’s 
Court an ^ehedj of the proeeeutton an^ 
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who was found to be ready and willing to 
give evidence in the Sessions CoyH on 
behalf of the prosecution against a man 
who was charged with very serious 
offences under secs. 302, 304, I. P. C., 
should have been chosen to act as inter- 
preter in the case was a procedure which 
called forth severe condemnation add 
was highly irregular, the irregularit-y 
being of .such a nature as to border on 
illegality. 

Tin's was an appeal against the order 
of Bahu D. P. Ghose, Additional fiAaainnn 
.Tndge of the 24-Parganas, dated the 22nd 
July 1926. 

The facts of the case will appear from 
the judgment. 

Mr. Barwell (Counsel) and Babu Sachin 
Banerjee for the AppeUant. 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. 

The JUDOMHNT OP THE CoURT was 88 
follows : — , 

In this case the accused Ah Soi, who is 
a Chinaman, was tried beforo the learned 
3rd Additional Sessions Judge of the 
•24-rargana8 and a jury on the charges 
under secs. 302 and 304, I. P, C. The 
jury found him guilty of an offence 
punishable under sec. 304, I. p. C., and 
thereafter the learned Judge sentenced 
him to transportation for life. 

It appears from the record before us 
that the trial in this case has been con- 
ducted in a way which is highly irregular. 
Indeed, the irregularity is of such a nature 
as to border on illegality and having 
regard to the facts stated below we have 
no fmther alternative but to set adde the 
conviction of, and sentence passed on, the 
accused. 

It appears that a ChisiAnUui.. namoA 
Lewis acted ag an inteepieter in tUs case. 
From a very early staga of tin inymiga. 



Jim 1CX1:] 


THE CMiCUTTA WEEKLY NOTE! «»7 


An Soi 9 . Tnn KiNa-EursBOB. 

tion by tbe police tbls Chinaman named 
Lewis bad interested himself <»i behalf of 
tbe 'prosecution. The charge against the 
accused was that he had murdered his 
elder brother. The deceased brother of 
the accused was tbe head-joiner in tbe 
Clivo Jute Mill at Matiabroz and the ac- 
cused was his assistant. Both the 
brothers used to live in the cooly lines 
within the Mill compound. Tbe deceas- 
ed u%d to occupy one room and the 
accused occupied a room just immediately 
to tbe north of the deceased’s room. It 
appears that the deceased used to pay tho 
rents for both the rooms to the Mill 
authorities. On the 20th April last the 
two brothers quarrelled between them- 
selves over the payment of their wages. 
The deceased used to draw both his and 
his brother’s wages but the accused did 
not like this and on the 20th April last 
which was a pay day he complained to 
the clerk in charge of tho workshop that 
his brother was extravagant and was not 
paying him his wages and he asked for 
tho issue of his pay-ticket to him per- 
sonally. Thereupon an order was made 
for the issue of pay-tickets to the two 
brothers separately but at the time of 
payment tho elder brother did not turn 
up and the accused received tbe wages on 
behalf of both (lie brothers. Some time 
la.ter the. accused came .to the. clerk and 
complained to him that bis elder brother 
had taken - away all the money from him 
and ho wanted to go away from tbe place. 
The two brothers subsequently quarrelled 
between themselves in the lines where 
they were living. Ou the following 
morning, that is, 21st April 1926, a 
Chinaman wJio was working in the old 
Mill as a catqienter came to the Assistant 
Manager and reported to him the death 
of the brother of the accused. Tnforma- 
'UOtt-was^tUen ^ut to the t^oUco and tbe 


Sub-Inspector of the Matiabruz tlmna 
came to the ^lill and held an inquest ou 
the dead body of the brother of the ac- 
cused and sent the same to the dead 
house at ^^ominpur. The Sub-Inspector 
came agniii at about .*1 p.m. in the after- 
noon and examined the accused and the 
decea-ed’s son and on the t.oti having told 
the Sub-Inspector that the accused had 
murdered his father the Wub-Insivector 
arrested the accused, lie tben searched 
the I’Qom of the accused, which had been 
locked up and which was opened in the 
presence of the Muqager of tin* Mill. 
Lewis, tlie Chiuamaii, referred to above, 
came with tho accused and the deceased's 
son and vvas present at the search. 

Tbereaftor the Cumin itting ]\Iugistr!ite 
held an inquiry and sent the accused iqi 
for trial before the Sessions Court. .Lewis 
was one of the witnesses examined for tho 
prusccutiun before the Committing Magis- 
trate and it appears frum the record that 
he was employed as an interpreter in tlio 
(!ourt of the Sessions .Judge in this trial. 
The evidence of the witnesses was inter- 
preted to the accused by Tjew’is. Lewis 
himself gave evidence as staled aliovo on 
behalf of the prosecution in the Scssiulis 
Court, being the ninth witness fur the pro- 
secution and it apitcars that ho interpreted 
his own evidence to the accused in his own 
vernacular. 

We regret to have to say that the pro- 
cedure which w'as adopted by tho learned 
Sessions Judge has had the effect of 
placing the accused more or less at the 
mercy of the interpreter Lewis. It was 
a procedure which was absurd from the 
very outset and opposed to elementary 
ideas of justice. That a witness who had 
taken an active part during the police iit- 
yesiigation, who had given evidence in 
the Committing Magistrate’s Court on be-* 
half of tbe prosecution, and who was 

88 
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found to be ready and willing to give evi- 
dence in the Sessions Court on tehalf of 
the prosecution against a man who was 
char^'ed with very serious offences under 
R('cs. 302 and 304, I. P. C., should have 
been chosen to act as an interpreter in 
tliiu ca^-'o is a prucedure which has only to 
be staled to call forth our severe condem- 
nation. We trust that a thing like this 
will never happen again. 

We must therefore set aside the con- 
viction of, and the sentence passed on, the 
accused and direct that he be re-tried by 
the Second Additional Sessions Judge of 
the 24-Parganas according to law on such 
charges as the prosecution may be advised 
to bring against him. Jiol the record be 
returned as soon as possible. 

S. C. M. 


PRIVY COUNCIL. 


[Appeal pboh AtLAiiAnAu ] 


Lord Shaw. 

Loro PtiiLLiiioKB. 
Sir Joon Edub. 
Mr. Ahebk Ali. 
192 

4, Uecember. 


JawauiI! SlEUtI, 
Appellant, 
e. 

Uoii Parkaku and 
or.<., Uespondents. 


/Ji/flu law —Hitaktkaro Jamil^ —A ulectdail dtbt, 
V)\ai ii—CQiUritiit of tale to jtuy of morigagtt 
ffUMtmted hif intervtntion of pre-einptor— Sale to 
pre-^mptor, if to pay off unteceJent debt Suit to 
tst aside eale by yowiyet eont, after eldest son's 
ttaim had become barred through attaining majority 
eorlier, if also barred — Limitation Aet (IX of 
1908), sees. 7 and S. 


A Miiakshara Jalher entered into nego- 
tiations for sale of family property with 
one V in order to discharge certain debts 
due to money-lenders upon mortgages and 
A deed of sale for a consideration of 
Its. 13,0u0 teas actually drawn up in favour 
of V, when D intervened as pre-emptor 
and obtained a decree for purchasing the 
'property on ‘payment Of -Hs. 18,000. D 
accordingly gat'd Hit amount and the pro- 


perly passed . to him. The mortgagees 
had been paid off pending the suit ;■ 

Held — That the sale to D could in' no 
sense be regarded as a sale to pay off the 
antecedent debt due to the mortgagees, , 
A-conpract for a loan which never was 
completed to pay off a previous debt other- 
wise discharged is not an “ antecedent 
debt ” as defined in S.\HU Bah Cbanora 
e. Bui:i> SlN(SH (1>. • * 


The fart that one of the sons of the ven- 
dor had attained majority so long before 
this suit to set aside the sale by 
his younger brothers that, if brought 
by him, it would have been- .time- 
barred, did not affect the undoubted 
fights of the Plaintiffs to sue within the 
extended period of limitation to which 
their minority at Ihe date when the cause 
of action arose entitled them. 


This was an appeal (.Mo. 2*2 of 1924) 
from a decree, dated the 3rd July 1922, of 
the High (.'oiirt at Allahabad which varied 
a decree, dated the 6lh August 1920, of 
the Subordinate Judge of Meerut. 

Tltc pruperiy in suit originally belonged 
to a Hindu proprietor named Nawal 
Singli whose descendants are the present 
Plaintiffs. 

The family pedigree is as follows • 


Ntwiii aiDgii. 
Aiuardlogh BaldMttlngb 


RoiLir Bhirat - Bgujil Slogb. 

filugli. Singh. 

T~Z 


Fatcb BlDgh Udat Ibrbflah 
IDefoudant Ao. 4 ). (FlainUff Ka l)b 


RatM^Btagb 
HufmaJ Stngh, 


J 


On Fbibiib 
iFliniitlff Male- 


In 190C HarbauB Singh purported to 
Bell the property to Udai Bam and Bhag- 
wana for Bs. 13,000. A suit for 
eniption was, however, brought by Dalip 
Singh who obtained a decree and 
given possession of . the praperty. 


0) L. B. 44 I. A. 196 at p. 1361 s. c. L 
89 All. 487 i 81 0. W. If . 698 OOlT'r , . 
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praseut Appellant is a transfeiee from 
Dalip Singh and tras the principal Defend* 
ant in the suit out of which this appeal 
arises: 

The Plaintiffs contended that the sale 
in 1006 was of ancestral property without 
legal necessity. The Defendants urged 
that the sale was in discharge of an antece- 
dent debt and for lawful necessity. 

They fiu'ther contended that the aliena- 
tion could have been challenged by I'ateh 
Singh, and no such challenge having lieen 
made the suit was burred under (he provi- 
sions of sees. 7 and K of the Jiiinitation 
Act. 

The Subordinate Judge decided that the 
suit was barred by limitation. 

He held that tlie enlii» punditise money 
was obtained by Hurbans Singh for lawful 
necessity and for the benefit of the joint 
family. 

The High Court on ap[)eal reversed the 
finding on the (pieslion of limitation. On 
the question of legal necessity they held 
that Harbans Singh was not competent to 
sell the property, and that there was no 
evidence to show that Dalip Singb made 
any enquiry ae to the purpose for which 
the purchase money was to be used. 

Mr. B. Dube tot the Appellant. 

The Bespondents were not represented. 

Their Lobdshifs’ Judgment w'as deli- 
vered by 

Mr. Ameer Adi. — This is an ex parte 
appeal from a decree of the High Court at 
Allahabad, dated the 3rd July 19*22, and 
arises out of a suit brought by the Plain- 
tiffa oh the 14th September 1919, for a de- 
claratidn that a sale effected by their father, - 
Hartwns Singh, in 1906,' in favour of oiie* 
Dalip Singh, was iiot jus'rified by any sudr 
neodirify as troold validate the transaction 
against the other members of the joint 
of vbirb Harbant Singh wsii Ihr 


head. Dalip Singh's interests have been 
acquired by the present Appellant, Jaw'a- 
hir Singh. The trial Judge held that the 
Plaintiffs had not made out a sulTicient 
caee to invalidate the sale to Dalip Smgh. 
He W'as also of opinion that the J’laintiffs’ 
claims were barred by the Statute, of Limi- 
tation (Act IX of 1908) as Fateh Singh, 
their eldest brother, bad attained majority 
long ago and bad not questioned the sale. 
He accordingly di‘<missed (be riainliffs’ 
suit. 

On upjK'ai to the High (!ouv( (ho learned 
Judges oNcrrnled the plea of limitation. 
They relied on (he decisions of their own 
Court and differing from the view taken by 
the Madras High Court* on which tJie 
Subordinate Jiulgo bad rested his judg- 
ment, they held that the concinel of h’ateh 
Singh, the eldest hrolher, did not affect 
the undoubted rights of the Flaintiffs. 
They also held that, save and except 
Jls. 1,400, the Defendant-Appellant had 
failed to establish that the consideration for 
the transfer of the property to Dalip Singh 
was for any such iieeeesity as would make 
the transaction valid against the sons. 
They accordingly set aside the order of the 
first Court and made a deerne in favour of 
the Plaintiffs for recovery of the property 
in suit, subject to their paying into Court 
within three months from the date of 
their decree, for the benefit of the Defend- 
ant Jawahir Singh, the sum of Bs. 1,400. 
They further directed that if payment 
should not be made within the i)re8cribed 
period the suit should stand dismissed 
with costs throughout. 

. From this decree Jawahir Singh has 
■appealod to His Majesty in Council:- The 
>8am» contentions that were -urged -in the 
Big^' Court -have been advoneed before the 

* ViffMiwara ▼. Bapayya^ l. Ii. B. 16 Mad 4116 
(lM)s 1^* B 88 Mad. 118 
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Board. It becomes necessary, therefore, 
to set out some of the facts which have 
either been established or admitted in 
these ])rocoedings. 

Jlai'bans Siiij^h, the father, at the lime 
he sold the property to Dalip Sinfjh, owned 
n moiety of tlie village of Shikohpnr, in the. 
District of Meerut. The pmperty was ad- 
mittedly ancestral, in which his sons were 
jointly entitled. The family consisted of 
himself and three sons, the eldest of whom, 
Fateh Singh, is Defendant No. 3. 

.Sninetime in 1900 Harbans Singh be- 
came involved in debt, and he npiwars to 
liave e.\ecuted a mortgage of the properly 
in favour of three money-lenders, (Jirwar 
Singli niul two others. In order to dis- 
charge this debt Harbans Singh entered 
hito negotiiitions with one I'dai Singh lor 
the sale of the family property. A sale 
deed was actually drawn up in his favour 
for a consideration of Its. 13,000. There- 
n|H)n Dalip Singh put forvvard a claim of 
prc-cmiplion in respect of the property that 
was going to be -sold. His right of ])rc- 
emption was based on the village cu'^lom 
.whicdi, being questioned, came tefore the 
Court and was judicially affirmed. 'I’lie 
price of Ks. 13,000 was fixed for the joint 
family’s limiety. .The pre-emption dcciee 
ill favour of Dalip Singh bears dale llie 
‘27th of .August 1906. Dalip Singh, it is 
admitted, ])aid Its. 13,000 to Harbans 
Singh, which he unquestionably appiv*- 
priated to his own use. It further appears 
that whilst .the pre-emption suit w'as pro- 
ceeding the debt to Girwar Singh and the 
two other money-lenders was admittedly 
paid off. ' At .the time of the pre-emption 
sale Harbans Siggb ex^uted a receipt for 
lls. X3,000, dated the. 19th of ileceaiber 
1900, in favour of |>titlip Sjugb, ataliug the 
particulars of the moneys received by him 
.froniJ^|i'p Singh. 

As Wlsaroed ^u<)ges of Ue uV* Court ' 


{)oint out, save and except the third item 
in the receipt relating to a promissory note 
for Bs. 1,000, dated 30th March 1904, exe- 
cuted by Harbans in favour of Dalip, 
which, together with interest, amounted to 
Hs. 1 ,400, it showed no consideration of an 
antecedent character so as to make it bind- 
ing on the sons. With reference to thi.<j 
part of the transaction the learned dndges 
say as follows : — 

What wo arc concerned with ia tho position of 
Dalip Siiij^h, wlio deliberately took it npon liimseU* 
<o thrust himself into tliis ranttor by uaserling his 
claim to pre-empt the sale. He, thorofore, made 
himself liablo for an}' legal consequences which miglit 
result from the fact that he was intermeddling with a 
sale contracted by a Hindu father who had minor sons 
living jointly with him. lie banded over Its. 7,000 to 
Harbans Singh in cash on 10th December lOOtl. He 
arranged with oertain^ther perrons to pay ‘Harbans 
Singh Rs. f»,000 more in cash iind he gave Harbans 
Singh a mortgage of property of his own for Us. 4,000, 
tho conffidoration of which was set down ns forming 
part of the Bs. 13,000 which ho was bound to pay 
under the decree in the pre-emption suit. There 
remains only a small sum of Us. 1,400 which was set 
olT against an antecedent debt, that is to say, against 
money previously advanced by Dalip Singh to Il^r- 
bfius Singh, not on the scem-ity of any alienation 
of joint family property in tho hnnds of tho latter, 
but on a simple promissory note. The date of this 
promissory note was more than 2^ years prior to the 
execution of the receipt of 19th December I9UG. 
There seems no reason to doubt th -t there was real 
disasaocmtioii in fact ns well as in point of time 
between tho two transactions.’* 

It is contended that certain expressions 
used by their Dorelships in the case of Sahu 
Ham Chandra v. Bhvp Singh (1) that debts 
contracted by the father " in order to raise 
money to pay off an antecedent debt ” sup- 
port the view that in the present case the 
sate to Dalip Sihgh was to pay off an an- 
tecedent debt," viz . , the money due to Gir- 
wai' Singh and his associates. In their 
Lordabips' opioiou the contention is wboll,r 
uuteusthle ! ae the I^gh Court point out, 
the debt to Girwar and others had altoady 

XI) L. R. 44 1. A. ISA Rt.p. 133 1 a. o.'.J. L. R. 
va All. 497i Si a w, g. em vsxii 
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been paid off : and no porlion of th^ 
Ba. 13,000 which Harbans Singh received 
from Dalip Singh was applied to its dis» 
charge. 

The doctrine of “ antecedent debt ’’ has 
been carried far enough ; if the present 
contention is acceded to, it would mean 
that a contract for a loan which never was 
completed, to pay off a previous debt other- 
wise discharged, would become “ an anle* 
cedent debt." The contention is, on the 
face of it, absurd. 

On the question of limitation their Lord- 
ships cojicur with (he High Court. They 
are of opinion that there is no substance in 
this appeal and that it should be dismissed, 
but without costs, as there is no appear- 
ance on behalf of the Bespondents, and 
their i..ord8hi()S will humbl}' advise His 
Majesty accordingly. 

O.D. Af. 


PBIVY OOUMOIL. 


[Aivbal from TUI Court of tub Judicial 
C ouuissioNiR or OODU.] 


Lord Simmer. 

Lord liLAHBSBCBaH, 
Sir Jobn Edge 
Mr. Ambbr All. 
Lord Salvksbm. 
I9i5, 

Heard, e, L I and 
12, May. 
Judgment, 

2'6, July. 


Lil BaUidor and 
ors., Appellants, 

V, 

Ambika Prasad and 
anr.. Respondents. 


Hindu law- Mital-tbara—iforlgage by anceiton 
for noeiuitif—Subtequint $ede of poriion to pay off 
mortgage, if binde deteendanls —Antecedent debt. 

According to Sahu Bam Chandra v. 
itoup Singh (1) as explained in Brij 
Harain V. Manuu Prasad (2), debts 
secured by mortgages executed by mem- 

(I) L.'lt. 1. A. ISO: s. c. I. L. R 89 All. 

407 1 81 C. AV. N. 6fl8 (ISO). 

<S) b R. 61 1. A. 129: e. c. I. L. R. 48 AU, 

06i 88 0, W. W. SfS (|88« 


bers of a Mitakshara family are antecedent 
debts which would justify for their liquida- 
tion a sale of family property not otherwise 
improper, so as to make such sale binding 
upon their descendants. 

But there is no necessity to invoke this 
rule to support such a sale where the mort- 
gages themselves were such as to bind the 
descendants. 

This was an appeal (No. 15 of 1924) 
from u decree of the Coiift of the Judicial 
Commissioner of Oudh, dated the 201h 
February 1923, reversing a decree, dated 
the 30th June 1921, of the Court of the 
Subordinate Judge of Clonda. 

The Bespondents brought, the suit 
giving rise to this appeal on the J4th Aluy 
1919. 

'J'hey alleged that their gAndfather Bam 
Din and his brother I’ateshwari Din 
were members of a joint Hindu family 
governed by the .Mitakshara; that the 
family owned as their joint ancestral pro- 
perty a 4 anna share in Tendwa- Takya 
which their grandfather and his brother on 
the 12th September 1904 purported to sell 
without family necessity. They therefore 
contended that the deed of sale was not 
binding on tiiein and prayed for possession 
of tlie pioperly and mesne profits. They 
stated that the cause of action arose in 
October 1917 when Ambika Prasad attain- 
ed his majority. 

Tbe defence alleged that the sale deed 
was binding on the Kespondents as having 
been made for the benefit of the family and 
for xiayment of antecedent debts. 

The facts are more fully set out in the 
judgment of the Judicial Committee. 

The Subordinate Judge held that the 
property in question was joint and auces- 
'tral, that the major part of the purchase 
money was spent in the discharge of ante- 
cedent debts and the . remainder fur the 
Ipeuifit of tin fsBuiy- Hs vae also of opi 
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nion that the suit was barred by limita- 
tion. 

The .Imlicial Commissioners, on appeal, 
held that there was no bar by limitation 
and that a sum of Rs. 1 ,fi33 alone out .of 
ihe juirchase money was for the payment 
of antecedent debts. They accordingly 
set aside the decree of the lower Court and 
ordered that on the payment by the Plain- 
tiffs of tlie said sum of Us. 1,633, a de- 
claration should*l)e made that the joint 
family of which the Plaintiffs were mem- 
bers were still the owners of the jffoperty 
in suit. 

Messrs. A. .¥. Dunne, K. C., S. Ilijam 
and Ji. N. Srivasfuva for the .Xppellants. — 
The Judicial Commissioners have basetl 
their decision on Suhu ftoni Ghondta v. 
Hhup Singh (1) which was exjtlained in the 
subserpient decision of the Hoard in Brij 
Narain v. Maugh Prasad (•!). The debts 
wliich were seciired by iiiortgages on joint 
family properties are antecedent debts and 
the sale was made to satisfy those debts 
and is binding on ihe Kesimndenls. In 
any event the mortgages cannot be 
rdiallenged by the Res|M)udent8 who were 
not in existence when they were made. 

The suit is also barred by limitation 
under the provisions of Art. 1’26 of Sch. 1 
of the Indian J,imita1iowAct, IX of 1903. 
The I’laintiffs who are grandsons of the 
alleged alienor cannot in any event 
challenge the sale, for their father, through 
whom their claim is derived, was alive in 
1919 when the suit was brought, but hie 
right of action had been barred in 1916. 

Messn, DeGruyther, K. C. and Parikh 
for the Respondents.— ^Tbe theory of a son 
having . .a derivative title throngb his 
father is unsound ^ 

(1) U B. H,I. 4. ISO: (.'c. I. L. R. sa All. 

437| 1< 

9) U B..S1 T. A. laSi.s. c. I. U B. 46 All. 


In a Hindu family every person by birth 
ac*|uires an interest in the joint family pro^ 
jterty. Mayne's Hindu Law, para. 270. 
Moreover, the sale deed was executed not 
by a icarta but by two brothers. 

At the time of the transaction there was 
no necessity for the sale. 

The onus is on the purchaser to prove 
necessity. 

Sham Sunder Lai v. Achhan Kuntrar 
Jogi Das V. Ganga Uant (4) and Ban- 
wari Lai v. Malirsh (5). 

^fay tie's Hindu Law, paras. .366, 369, 
fi.5l. 

The evidence does not show any necee- 
sity for the sale nor does it show that the 
fHirehase money was employed in discharg- 
ing any necessary payment. 

Kven if necessity U proved, there was 
other propei ty charged and bearing in- 
terest at 12J (ler cent, which should have 
been sold in preferance to the property in 
suit. 

The doctrine with regard to antecedent 
debt set out in Brij Narain v. Mangla Pra- 
sad (’2) was linyted to a family consisting 
of a father and his sous and is not appli- 
cable to the case of a family consisting of 
two brothers, for a nephew is not under 
obligation to discharge his uncle’s debts. • 

I'liei'e is evidence that both boys were 
of an age and the evidence that tends to bar 
the suit of one boy tends to make it un- 
maintainable by the other. 

Mr. Dunne, K, C., replied. 

Their Lordships’ Jcocuekt was deli- 
voied by 

Lord Blaxksbobgh.— Two only of the 

<«) L. B. 61 1. A. ia>, 18R ! s. r. T. L. B. 46 
. All. ast S8 C. W. N. 268 (1923). 

9) k B.,86 I, A. 183, l«l< a n 1, L B. 61 
ill. 71 1 6 O.W.N. 729(1896). 

141 61 C. W. H m, 968 (P. 0.) fl9lT*. 

i6J U g. 46 T. A. ?84 : •. y. .1. 1. B. 41 All. 
9», W 0- W, N. 677 (’918). " 
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quentions which in this case were desli 
with by tlie trial Judge remain for consi* 
deration by their Tjordships, and the facts 
which raise or surround them can he 
shortly stated. 

The Respondents are nieinbers of a joint 
Hindu family governed by the Mitakshara 
law. Bam Din, their grandfather, and his 
brother Pateshwari were in m95 the mana- 
gers of the joint family property, and on 
the 6th August in that year they executed 
in favour of one Chote I.al, a predecessor- 
iu-interest of the present Apjiellants, two 
mortgages— the first, a simple mortgage of 
a portion of the ancestral raiuily property 
t.o secure an advance of Bs. 2,0l)U and in- 
terest; the second, a usufructuary mort- 
gage for Bs. 8,000 upon another portion of 
the family propei-ty, namely, a 4-anna 
share in the village of Tendwa Takya. 

Bam Din, one of these joint managers, 
bad tw’o sons, Awudh iiehai'i and Jautri 
Prasad. In 1805 Awadli Pchari was 
about 18 years old, Jantri Prasad about 8. 
The Bespondents, Plaintiffs in the suit, arc 
sons of Awadh Bebari. In 1895 they wore 
still unlioru. This, as w ill later appear, is 
one of the most important facts in the case. 
It follows from it that these two mortgage 
deeds have always been binding on the 
Beapondents. The only joint family 
estate to an interest in which they succeed, 
ed was an estate which to the extent of 
these two mortgages had already been 
alienated. 

On the l‘ith September 1904, Patesh- 
wari Din and Bam Din carried out the 
transaction which it is sought in this suit 
to impeach, that is to say, a sale by regis- 
tered deed of the 4-anna sliare in the 
village of Tendwa Takya, already the sub- . 
ject of the usufructuary mortgage in favour 
of Chote Lai and in his possession as biich 
mortgagee. The purchasers under the 
deed are by uap)e Begho, Biodra i^nd 


Asbaili Ijal. It would appear, however, 
that they were one or some or all of them 
noinineeH of Chote Lai, whose interest in 
the purchase was throughout his life domi- 
nant. Tlie sale is expressed to be a sale 
to the purchasei-s of the property in suit for 
Re. 14,()00 Jreo from encumbrances. Of 
the puvcliase money Rs, 9,105-3-9 are in 
the deed staled to have been paid 
to the vendors on its execution, while 
Rs. 11,894-19-8 are staled to have been 
left with the purchasers for the purpose of 
makiug tile payments, of which the follow- 
ing is a coaqieiulioiis stuleinent : — 

(1) Rs. I .<i88-l9-‘} in satisfacliun of three 
decretal amounts recovered against the 
vendors, and as to one foj- Bs. 290 bv Chote 
Lai. 

(9) Bs. 9,901 in ixiyinent of interest 
then accrued on the simple mortgage of the 
0th August 1895, held by Chote Lai on 
other family property. * 

(>3) Bs, 8,000 in .satisfaction of the usu- 
fructuary mortgage heid liy Chote Lai on 
the property sold. 

The result, it will be seen, was that of 
the Bs. 1 1,000 purchase money, Its. 10,5.51 
was retained by or paid to C’liote Ijul, the 
mortgagee in [xis-ession of the property 
purchased. 

It Is now common ground that these 
sums wem, in fact, i-etained or applied in 
the manner prescribed. As to the sum of 
Rs. 2,105-5-9 paid in cash to the vendors, 
it was given in evidence by the Appellants 
at the trial that it was at the time repre- 
sented by the vendors to the piiichasers, 
and it was said, tiaily ivpttNsented that the 
money was required by the vendors for 
payment of Government revenue, under- 
proprietary i-ent, the purchase of bullocks 
and household extienses, and that it was, 
in fact-, so applied. 

Now, their Lordships are not insenaible 
that this bare statemeot -of the. transactiou 
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HUggesto [)OKsibilitic8 which invite inquiry. 
If, in fact, it was really one under which 
a luortgagec and decree-holder in posses?' 
siuu had obtained for himself in satisfac- 
tion of his decree and mortgage debts a 
valuable ancestral property in considera- 
tion of a relatively trifling sum in cash paid 
to its joint managers, the transaction would 
nut have belied its appcai'ance as so stated. 

Bnt there is no suspicion that tlie three 
decrees were nut all of them valid .and cn- 
furceable against the vendors. The Bes- 
pondents cannot be heard to say that the 
two mortgages Mere nut valid and subsist- 
ing. It is nowhere suggested in the evi- 
dence that the sale was disadvantageous in 
the sense that the purchase price did nut 
represent the full value of the property 
sold; still less that it was an inadequate 
price. Their Jjordships on the evidence 
must take it that the price paid was a full 
price. , Indetd, the only ground on which, 
in evidence, the sale uas challenged by 
the llespondents was that the transaction 
was induced by no family necessity, and 
was, for that reason, not binding upon 
tlieui, and they analysed the manner in 
wiiich the purchase money was applied fur 
the pur|)08e of making gootl that position. 

Of the answers made by the Appellants 
to this attack of the Respondents two only, 
as has been said, remain for consideration 
by their Lordships. The first answer puts 
in issue the competency of the Bespondents 
to maintain the action at all. ^ far as 
Ambika Prasad is concerned the suit, the 
Appellants, contend, is barred by lapse of 
time ; so far as Adita Prasad is concerned 
the suit is not maintainable at his inetance 
for the reason, so it is said, that he was not 
in existence at the date of the sale deed — 
he had not then been bom. The second 
answer of the Appellants goes to the sub- 
stance of the matter. The sale de^, they 
MUillp^act, exe«utfiU for thfi benefil 


and . needs of the family and for the, pajr«.„ 
ment of antecedent debts, or, at any cftflilii 
so far as these were mortgage 
the satisfaction of secured ^bts by vbislv,'. 
as such, the Bespondents were bound, i, . 

Both of these contentious of the Appel- 
lants were upheld by the trial Judge, the 
Subordinate Judge of (ionda, who, on the 
COth dune J9*21, dismissed the Bespon? 
dents’ suit with costs. On appeal both 
were rejected by the Court of the Judicial 
Commissioner of Oudli, which by a decree 
of the 20th February 1923, set aside the 
impugned deed on terms which their Lord- 
ships need not at the moment pauso tp 
particularise. Against that decree the 
defendants apiical. 

'fheir Lordships Mill tleal lirst with the 
answer of substance which the Appellants 
make to the suit. If this answer he well- 
founded, the other issue, more technical in 
character and one upon which the Courts ' 
in India were acutely divided, becomes 
academic. 

Was, then, this deed binding on the Bes- 
pondeuts as having been made for the 
benefit of the family and for payment of 
antecedent debts? Was it any tiio less 
binding upon them even if the luorlgagos 
were not antecedent debts, seeing that ' 
those mortgages were both of them un- 
challengeable by the Bespondents? The 
proper answer to these questions, the pries 
obtained for the property sold not being- 
attacked as inadequate, depends upon tb», 
propriety of the purposes to which the 
whole purchase money was here applied. 
Upon this tlie points at issue before tbeii^ 
Lordships were few. Mr. DeGruyther 
for the Bespondents agreed that the 
Bs. 1,633-12-3 applied in satisfaction vi 
the decrees agsuust the vendors oomtituted 
an item of disbursement to which, in view 
of concurrent findings against htm,^ het 
flogld.Bo^ t»kB 00 «xfii9ptiou> Ao to 
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jcash sum of Bs. 2,105>8-9 paid to the 
vendw, if the money was regard and 
apfdied for the imrposes indicated, it was 
not suggested i^t a sale so far as neces- 
sary therefor was open to objection. It 
was contended, however, that there was 
no sufficient evidence that the money 
had been so applied, and apparently the 
Appellate Judges so thought. Their 
Lordships, liov/ever, are not disposed on 
this point to interfere with the finding of 
fact of the learned Subordinate Judge in 
the Appclliinte’ favour, more especially 
because the learned Judges of the Appel- 
late Court, while not prepared to ageept 
the learned Judge’s conclusicns, did not 
base their judgment appealed from upon 
their own view of this part of the case. 

Their Lordships agree that the evidence 
is somewhat vague, perhaps necessarily 
so after this lapse of time and after the 
deaths of the parties principally concern- 
ed. But the evidence is not, they think, 
insufficient to support the learned Judge’s 
finding, and it is also, in their judgment, 
while con^sidering its weight, proper to 
bear in mind that all the circumstances in 
connection with the sale were throughout 
known to the father and unde of the Bes- 
pondents, who neither of them at any 
time, although now supporting the Bes- 
pondents in these proceedings, them- 
Bolves took any steps to impeach the sale 
on this or any other ground — & reserve all 
the more striking when accompanied, as 
it is, by the admission made bv the Bes- 
pondents’ father in evidence that his in- 
Rctimi was at all events partly attribut- 
able to the fact that he could at no time 
prove that his father, a vendor, had spent 
the sale connderation after receiving it 
’ * in bad company or for illegal purposes.” . 

In the result, if the sale is to be im- 
paached at all by the Bespondents it must 
bb oh the gntihd that the paythent of 


2,261 and Bs. 8,0d0 out of the pur- 
chase money, the one sum in discharge of 
fCQTued interest on the simple mortgage 
of the 6th August 1890, and the other iii 
discharge of the principal secured by the 
usufructuary 'mortgage of the same date, 
cannot as against the Bespondents be 
justified, and the learned Judges of the 
Court of the Judicial Commissioner have 
so hald on the ground that these mort- 
gage debts, incurred as they were by the 
grandfather of the Bespondents, were not 
‘‘ antecedent debts ” justifying a subse- 
gu6nt sale of family property for their 
liquidation. In the language of the 
judgment in Sahu Ham Chandra v. Bhup 
Singh (1), these debts had not been ” in- 
curred irrespective of the credit obtain- 
able from immoveable assets which 
[did] not personally belong to him, 
but [were] joint family property.” 
Nor, in the opinion of the learned 
Judges, was the positiou affected by 
the fact that the mortgage debts in 
question were, both of them, as such, 
binding on the Bespondents. Now their 
judgment was pronounced on the 20th 
February 1923, and the learned Judges 
had not the advantage of having before 
them, as their Lordships now have, the 
explanation of the case of Sahu Bam 
Chandra v. Bhup Singh (1) given by the 
Board on 14th November 1923 in the cane 
of Brij Narain v. Mangla Prasad (2). 
The effect of that explanation, in their. 
Lordships’ judgment, is to show that in 
the circumstances of this case both of the 
mortgages of 1895 were ” antecedent 
debts ” which would justify for their 
liquidation a sale of family property not 
otherwise improper. In the present case, 

(I) L. B. 44 I. a. 126 : s. c; I. L. It. 3S All. 

487; 21 0. W. ». 698 (1917). 

(8) L.B.61.1.'A.ia8i ac.!. L. B. 4B All;' 

S6| 86 0>W,K, 868(1918)) g 
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however, it is not, in their Lordships 
judgment, necessary to invoke any such 
doctrine in order to counter the objection 
to the sale now being dealt with. Both 
mcirtgages, as their Lordships observe 
once more, were binding upon the Bice- 
pondents. A sale of family property other- 
wise unobjectionable, which resulted in 
the removal from what remained of it of 
the burden pro tanto of these encum- 
brances, cannot be successfully attacked 
by those so bound. It follows that in 
their Lordsliips' judgment the sale in 
question is valid as against the Eespoii- 
^nts. 

In these circumstances the other ques- 
tion, so fully dealt with in both of the 
lower Courts, need not now be discussed 
at length. The position with reference 
to it is that if the Bespondent Ambika 
Prasad was 21 years old or more at the 
commencement of this action, the suit, so 
far as he is concerned, is barred by lapse 
of time, and if the Respondent Adita Pra- 
sad was not bom at the date of the sale 
deed, that deed is binding upon him, and 
the suit impeaching it, so far as he is con- 
cerned, cannot be maintained. In other 
words, in order to enable the Bespondent 
Ambika Prasad to maintain this suit lie 
must not have been over, say, 21 at its 
commencement, apd in order to enable 
the Bespondent Adita Prasad to maintain 
it, he must not at the same date have been 
under, say, 14^. What, then, were the 
reqiective ages of the two Bespondents 
at that date? On this point their Lord- 
ships are inclined to agree with the learn- 
ed Subordinate Judge that it is not proved 
separately that Ambika Prasad was not 
oyer 21; nor is it proved separately that 
Adita Prasad was over 14^. But there is 
strong ground for affirming that if Ambika 
was ovar 21, then A^ta was over 14}, and 
Ibat If Adite wm aader 14|, then Ambika 


was also under 21. In other words, there 
was not between the two brotherB'w in- 
terval of so many as ^ years. W^iitoi 
therefore, it may not be posnble to say on 
the evidence with judicial certainty by 
which of the Bespondents the action is 
maintainable, the evidence does dmw 
that one of them is in that fortunate posi- 
tion. 

Their Lordships, however, refrain from 
pursuing this matter farther. They will, 
in agreement with the judgment appeal- 
ed from, assume, without deciding, that 
the suit was maintainable by both Bes- 
pondents. Even so, for the reasons al- 
ready given, it fails. 

Their Lordships will accordingly 
humbly advise His Majesty that the ap- 
[jeal should be allowed and the judgment 
of the learned Subordinate Judge restored. 

The Respondents must pay to the Ap- 
pellants their costs here and below; but 
the costs of adding Asharfi Lai as an Ap- 
pellant must, in accordance with the order 
of the 26th July J924, be paid by the Ap- 
pellants, and there u i!I be a set-off as re- 
gards these costs. 

Solicitors : Messrs. Barrow, Rogers A 
Nevill for the Appellants. 

Solicitor : Mr, K, Delgado for the Res- 
pondents. 

G. D. M. 


[CIVIL APPELLATE JUBISOIOTIOM.] 
Apfbal raoM OaioinAt, Civil JuaisDiotios 
No. 13 or 1926. 


Sandkbsok, ('. J. Mbobjkk Maksino 

Rankin, J. r. 

192d, Kaloobah LtOt.Mi- 

20, April. NsBAiN. 

RtUs* of tAo High Court, Original Sido — CAaj>. 
Swearing potUivdg to the foots of the 
ease,” what it— Order giving leave to defend, ^ 

An afpeiA ioet fiot {<• frogt fn 
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giving leave to defend under Chap. XIIIA 


of the Rtdea of the High Court lOriginal 
Side). 

KaBAMALL BaMBAIiLAV V. MaNOIIiAL 
Daumchand U) considered. 

It is not sufficient compliance udth the 
rules providhig for verification of the 
cause of action to refer in the affidavit to 
the plaint and say that the statements 
contained in it are true; hut in dediding 
an application under, Chap. XIIIA, the 
whole affidavit ought to be looked to to 
see whether there has been a proper veri- 
fication. 

This was an appeal against an order of 
Mr. Justice Buckland, dated the 11th 
December 1925, made in the exercise of 
Ordinary Original Civil Jurisdiction. 

The facts material to the report api)ear 
from the judgment. 

Messrs. Langford James and M. N. 
Kanjilal for the Appellant. 

Mr. K. P, Khaitan lor the liespoudent. 

The JUDOMEMT OF THB CouB'r was as 
follows : — 

Sandebson, C. J. — This is an appeal 
by the Plaintiff against an order of my 
learned brother, Mr. Justice Bnckland, 
made on the 11th December 1925. 

The matter came before the learned 
Judge by means of a summons under 
Chap. XHEA of the Buies of this Court 
on the Original Side. The learned 
Judge said that “ this application must 
fail for the reason that there is no affidavit 
of any one who swears positively to the 
facts of the case. I have but to repeat 
what I have said often before that it does 
not suffice to refer to the plaint and Kay 
that the statements contained in it are 
true. The apfdication is dismissed with 
costs.” 

On thie opening of the appeal the leara- 

0) as 0 . W. B. 1017 0919). 


ed Advocate for the Defendant took the 
point that no appeal would lie from the 
order of the learned Judge on the ground 
that it was not a judgment within cK Id 
of the Letters Patent of this Court. 

The order which the learned Judge 
made was in the form of a dismissal of 
the application for judgment made by the 
Plaintiff. In effect it was an order giving 
leave to the Defendant to defend the suit, 
tbe consequence of which would be that 
the suit would be tried in tbe ordinary 
manner. 

In my judgment no appeal lies from 
that order. As I have said on several 
occasions, wlicn the question, whether an 
order is appealable or not, arises, the 
C^ourt must have regard to the particular 
fa<;tK of the case and the nature of thb 
order. 

.When tire learned Judge gives uncondi- 
tional leave to defend, as in this case, on 
a summons under Chap. XITTA of the 
Original Side Buies, in my opinion, it is 
not a judgment within tbe meaning of 
cl. 15 of the Ijetters Patent. 

Beliance was placed by tire learned 
Advocate for the Appellant upon a deci- 
sion of this Court in the case of Karamall 
Ramballav v. Mangilal Dalimchand (1). 
That is not an authority which covers the 
facts of this case. As I have almody said 
each case must he decided on its own facts 
and the irature of the order. 

That conclusion is suHicieut (o dispose 
of this appeal. 

The learned Advocate for the Plaintiff, 
however, argued strenuously that the 
learned Judge ought not to have dismissed 
the application on tbe ground, on which 
the'Iearned .fudge relied, namely, that the 
affidavit was not sufficient. 

I proiHJsrr to say a word oi- two with re- 
gard to that, because, the point relating 
(1) 23 0. W. N. 1017 (1019). 
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to the insufficiency of the affidavit may 
arise in future with regard to other cases. 
B. 3 provides that there must be an affi- 
davit by the Plaintiff himself ot by any 
other person who can swear positively to 
the facts verifying the cause of action and 
the amount claimed, if any, and stating 
that ill his belief there is no defence to the 
claim. 

I am of opinion .that the learned Judge 
was right in taking care that the affidavits 
in relation to summons ' under Chap. 
XTTTA should be sufficient and in proper 
form. 

Tliere ought to be no difficulty on llie 
part of legal practitioners dealing with 
this chapter, and the affidavit made on 
behalf of the Plaintiff ought to be in ac- 
cordance with the plain provisions of 
tlhap. XllIA, r. 3. The learaed Judge, 
as I liave already mentioned, said, “ it 
does not suffice to refer to the plaint and 
say that tho statements contained in it arc 
true.”- 

I agree with him to that extent. But 
he seems to have overlooked the fact that 
in this case the affidavit contained consi- 
derably more than a mere reference io 
the plaint. Tho affidavit was sworn by 
a member of the Plaintiff’s firm. It con- 
tains paragraphs setting out what was 
the cause of action, namely, the differ- 
ence alleged to have been settled by a 
contract of the 12th December 1924. Lt 
was alleged that the Defendants had no 
defence to the suit at all and had entered 
appearance only to delay the hearing of 
the suit and to gain time. 

It was further alleged that the Plain- 
tiff. had been desirous of going to arbitra- 
tion and that the Defendant liad taken 
up the position that there was no ground 
1‘i)r arbitnith.)ti , bc<uiu^ there was no dis- 
puie between the parties. 

A let till) DcfeudaUl to the 


Begistrar of the Chamber of Commeniat 
dated the 19th May 1925, was set oat in 
the affidavit in which the Defendant said : 
“Itivaclear settlement contract by 
which we are to pay to Messrs. Meghjee 
Mansing a difference of Bs. 2*6 per cent, 
yards. Messrs. Meghjee Mansing pre- 
sented us the difference bill every month 
which we accepted without protest. 
There ia nothing for the arbitrators to arbi- 
trate upon, because there is no dispute. 
Cl. 12 of the contract provides arbitration 
by your tribunal if there ia a dispute, but 
when we adniii their claim there is no 
dispute and consequently no ground for 
arbitration.” 

It seems to me that there is a great 
deal more in that affidavit than a mere 
reference to the statements in the plaint 
and a further allegation that the state- 
ments are true. 

With great respect to the learned Judge 
1 think it would have been better if he 
had considered the question on the merits 
instead of dismissing the application on 
the ground that the affidavit was insuffi- 
cient. 

1 refer to this matter, so that in future 
when an application is made under Chap. 
XIIIA, care may be taken to see that the 
Plaintiff’s affidavit is in accordance with 
the provisions of the rule. 

On the ground that there is no right of 
appeal in this case, I am of opinion that 
the appeal should be dismissed with costs. 

Bakkin, J. — entirely agree. 

Messrs. Nun <t Das, Solicitors for the 
Appellant. 

Messrs. Kimtan <t Co., Solicitors for 
the Bespuudent. 

S. N. B. 
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(CIVIL APPELLATE JUBI8D10T10M.] 
Appeal fboh Appellate Decree 
No. 650 OF 1921. 


fi. B. Gbose, J, 
GRinAM, J. 
1926, 

27, April. 


Bibeswar Moorbiiui, 
Appellant, 

V. 

Se. Tboilokbta Dasi, 
Respondent. 


lMndl6rd<atdtem,nt—T«naney, whether ptrma- 
nmt—Land in JfunioipaUtjf let out for dwetliog- 
htnue, hdd for generations at mehanged reiU, 
inspite of abnormal rise in value— Inference of per- 
thanmu^, if legal. 


In a suit for cjecimeiit of a tenant after 
notiee to quit, the facts found were that 
there was no lease ereatinq the tenancy, 
that it had come down to the Defendant 
by a series of successions, that the rent 
had not been changed for at least G5 
years, that the land was let out f'tr 
dwelling purposes and was situated with- 
in the Howrah Munieiijalitii and that the 
rent had remained unchanged though the 
value of the land had increased abnor- 
mally : 

Held — That the Court was fight in its 
conclusion that the tenancy was a. perma- 
nent Icnancy, 

Tliis was an appeal preferred on the 
(ith of Mai'ch 1924 against the decree of 
Babu Jlteiidra Prosad ('hatterji, Subordi- 
nate Judge, 1st Court of Zillah Howrah, 
dated the 8th of Jaiiuai^ 1924, reversing 
the decree of Babu Jitendra Nath Sen, 
Munsif, 3rd Court at Howrah, dated the 
29th of March 1921. 

The facts of the case will appear from 
the judgment. * 

Dr. D. N. Mitter and Babu Narain 
Chandra Kar for the Appellant. 

Mr. R. B. Majumdar and Babu Man- 
matha Nath Spnyal for the Respondent. 


The JtJDOMBNT OF THK COURT was as 
follows : — 

This appeal by the Plaintiffs arises out 


of an action in ejectment on the ground 
that the Defendant is a tenant on the land 
and the tenancy has been terminated by 
proper service of notice to quit. The 
plea of the Defendant is that she holds a 
permanent interest and her tenancy is 
not liable to be tenninated by notice. 
The trial Court passed a decree in favour 
of the Plaintiffs but did not allow them 
the rent claimed and. costs. The Defen- 
dant appealed against that decision and 
the Plaintiffs also preferred a cross-objec- 
(iou as regards the portion of the claim 
dismissed. The Subordinate Judge held 
that the tenancy was a permanent one. 
Ho relied upon these facts : — There was no 
written lease creating the tenancy ; the 
tenancy had come down to the Defendant 
by a series of successions; the rent had 
not been changed for at least G.5 years; 
the land was let out for dwelling pm'posds 
and it was situated within the Howrah 
Municipality; the rent remained on- 
chunged, whereas the value of the land had 
increased abnormally. Prom thesrj facts, 
the learned Subordinate Judge presumed 
that the original grant was of a perma- 
neu't cliuriicter. Ho accordmgly dis- 
missed the claim for ejectment and allow- 
ed the Plaintiffs the rent claimed. Against 
that decree, the Plaintiffs have appealed to 
this Court. 

It is contended before us by the learned 
Advocate for the Plaintiff-Appellant 
that the mere fact that the rent has not 
been changed for a series of years cannot 
give rise to the presumption that the ori- 
ginal grant was 6f a permanent charac- 
ter. But from all the circumstances that 
the Subordinate Judge has stated in his 
judgment, we do not think the inference 
cannot be legitimately drawn that the 
original grant was of a permanent charac- 
ter. An ordinary tenancy before the 
passing of the Transfer of Properly Act 
was not heritable. In this case, there 
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have, been a number of successions. If 
(lie Jurid Avas held on licca tenancy, there 
is eveiy reason to suppose tliat when the 
A able of the land increased abnormally 
the same rent might nut have been con- 
tinued for the long series of years. Wc; 
do not think, therefore, that the Subordi- 
tiatc Judge Avas Avrong in his conclusion 
(hat (lie tenancy avuk a jiormuneiit ten- 
ancy. 'J’hat being so, tliis appeal must be 
dismissed Avith costs. 

N. a. 

(CIVIL APt’BLLATB JUBISOICTION.] 
Apfkal fbom Appbll&tb Dborbu 
N o. 2640 OF 1923. 

Walmslbv, J. ^ Ham Kanjam Roy and 
Chaki'AvaRTI, J. ors., Plaintiffs, 

1926, Appellants, 

Heard, 2 and v. 

3, March. Jayabti Lal Patba and 
Judgment, ors.. Defendants, 

9, March. J Respondents. 

Indian Eridence Act (I of 187t), tee. 9t—Simid’ 
taneout mortgage and protpecting learn — Option to 
leuee to convert protpecting to mining leate after a 
term — Option exercited—Ond evidence to prove that 
parties agreed that mortgage debt thotdd stand 
discharged in lieu of pagment of selami of lease— 
Eviction bg title paramount— Actual ouster, if must 
be proeed, if not, what. i 

Sec. 92 of the Evidence Act which ex- 
cludes evidence of oral agreement or 
statement to contradict, vary, add to or 
subtract from the terms of a written in- 
strument is no bar to such evidence being 
admitted to prove a discharge of the debt 
secured by the instrument. 

Muium Ch.vnuka Dka d. Hamuaa.m. 
Dlita (1) referred to. 

Actual physical ouster by a title para- 
mount is not necessary to prove eviction, 
but there must be clear proof of the title 
of the person claiming paramount title 

■ (1) atfd. AV. N. 371 (IOT3). 


and consequently proof of the absence of 
llic title of the lessor. 

This Avas an appeal preferred on the 
12 th of November 1923, against the de- 
cree of P. E. Gaminiado, Esq., District 
.1 udge of Zillah Burdwah, dated the 28tli . 
of June 1923, affirming the decree of 
itabu Ilem Kumar Neogi, Subordinate 
.ludgc, Asansole, dated the 7th of Febru- 
ary 1922. 

T'he facts of the case Avill appear from 
(be judgment. 

Uabu Naktileswar Mukerji for the Ap- 
(icllanlB. 

Ilubus Nogendra Eath Chose and Copen- 
dra Krishna Danerji for the Respondents. 

The Jl'Dumbnt of tue Court was as 
follows : — 

CuAKiuvAUTi, J. — This is an ap^al by 
(lie Plaintiffs and arises out of a suit for 
the enforcement of a registered mortgage 
l>ond. The suit was dismissed by both 
(he Courts below and hence this appeal by 
the Plaintiffs. 

The facts shortly stated are these : 
'i'he Defendant and hie two brothers are 
Khiraji Brahmottardars of a fractional 
share in moussahs Kamalpur and Metheni. 
The first Plaintiff and one Raghunath 
liaik, the predecessor-in-interest of the 
other Plaintiffs, took a prospecting lease 
from the Defendant and his two brothers 
of tlieir underground rights in the lands 
of the two mouzaha. Simultaneously, 
they advanced a sum of Hs. 1,(X)0 to each 
of the -three brothers, taking from each of 
them a mortgage as security for the loan. 
'I'lio prospecting lease originally e.\ecuted 
was not registered for some reason or 
other, and a fresti one was drawn up on 
the 12th of Bhudro and was registered. 
The prospecting lease that was regish^d 
admittedly cxintains the ptovJsions of the 
one that was not registered, and Avhicb 
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the Plaintiffs have failed to produce even 
though cited to do so. One of the provi- 
sions of the lease is that the three 
brUthers shall receive a sum of Es. 3,^ 
as bonus in the event of the prospecting 
lease being converted into a mining lease. 
.Other provisionB material to the present 
case are firstly that the term of the pros- 
pecting lease ihall be three years, and that 
unless the lessees surrender their rights 
nndftr the lease within the a))ove period 
they shall be entitled to obtain from the 
lessors a duly executed mining lease or 
treat the pro8i)et;ting lease as a. mining 
lease. 

The Plaintiffs’ case is that the money 
due unden the mortgage bond is due and 
they therefore pray recovery thereof by 
enforcing the mortgage bond. 

The defence of the Defendant No. 1 
was that the mortgage bond was executed 
for the money which was payable as 
netami for tbc mining lease and that after 
the expiration of 3 years, the Plaintiffs 
made their election to treat the cmal- 
namah as a lease and gave a discharge for 
the debt due under the mortgage bond. 
The Defendants Nos. 2 to 5 were joined 
as puisne mortgagees, but they claimed to 
be prior mortgagees. 

Both the Courts below have found for 
the Defendants and dismissed tlie suit. 
Hence this appeal by the Plaintiffs. 

The following points were urged by the 
learned 'vakil for the Appellants : — 
Firstly, that ond evidence and the evi- 
dence furnished by the letter. Ex. A. 3, 
were inadmisrible under the provisions of 
secs. 91 and 92 of the Evidence Act. 

Secondly, that the lease contemplated 
by the aimlnanfoh was not accepted by 
the Plaintiffs m the exercise of their 
option provided in the amolwinuth^ 
Thirdly, that assuiuing that there was 
• It bacuu i&opwitive, becauM 


the Defendants had no title to the demised 
land and also because the Plaintiffs were 
evicted by title paramount. 

I propose to deal with all the points to- 
gether. The mortgage bond and the 
amalnamah formed part of one and the 
same transaction. The sum of Rs. 3,000 
which formed the consideration for the 
three mortgages was the exact sum which 
would be payable by the Plaintiffs as 
selami to the jyefendant No. 1 and his 
two brothers, ’Che tirnabiamtih gave, an 
option to the lessees to iimkc uu e-lec(i<m 
within one year after tlie expiration ot 
three j'ears which was fixed as the period 
for prospecting' for coal in the land. 
Until the lessors made their election to 
treat the transaction as a lease, the selami 
to be paid under the lease did not become 
payable to the mortgagors. 'J’ho ques- 
tion which then arises is, did tlie Plain- 
tiffs either sunender the lease or elect to 
treat it as a completed transaction? On 
this point the learned District Judge 
finds “ the I’laiutiffs admittedly did i!Ot 
surrender their rights to the Defendants 
as laid down in the prospecting lease, and 
the letter. Ex. A. 3, written by Raghunalh 
Lailr on behalf of the Plaintiffs, proves 
that the Plaintiffs elected to treat the 
prospecting lease as a mining lease ac- 
cording to the terms of the prospecting 
lease.” Under the terms of the amal- 
namah the Plaintiffs had the right to treat 
the amalnamah as a lease and when they 
elected to do so, the selami for the Iciiee 
became payable to the Defendant and his 
co-sharers. 

The learned vakil for the Appellants 
contended that the Defendant No. 1 was 
not entitled to claim the selami, because 
he had no riglits to the minerals of the 
moiiicahs and the lease tecame inopera- 
tive on account of the eviction 'of the 
lessees by title paramount cUusMid by the 
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Pacheti Raj. On these points the learn- 
ed District Jiidf{c finds as follows : — " As 
regards the Defendants’ lack of title to 
the minerals the I’laiutiffs have nothing 
to say except that the Defendants’ 
• zemindars, , the Pacheti estate, have ob- 
tained a decree against certain other 
Khiraji Brahmottaixlai s of certain other 
moozahs declaring that the underground 
rights belong to the Pacheti eslate. As 
I In? learned Coiirt liehiw lias* said, llial 
decree does not prove that the Defendant 
lias no mineral rights in his two inouzalis. 
There has been no ouster by the land- 
lord ; and the Plaintiffs,. as tenants who 
were inducted into possession by the De- 
fendant, are estopped from denying the 
latter’s title.” 

I agree with, the findings of the learned 
District Judge. The Plaintiffs were put 
in. possession of the mouzalis and then 
after satisfying themselves that there was 
workable coal in the villages and after 
three years, deliberately exercised their 
option given by the amalvamah. It is 
true actual physical ouster by a title para- 
mount is not nec ssary to prove eviction, 
but there must be clear proof 'of title of 
the person claiming paramount title and 
consequently proof of absence of title of 
the lessors. In the circumstances of this 
case there is nothing which amounts to 
eviction by title paramount. 

Then as to the question of discharge of 
the mortgage bond, the learned District 
Judge saye as follows: — “ The fact that 
wlien the mortgage was executed, the 
parties entered into a simultaneous oral 
agreement that on the lessees’ acquiutiou 
of full mining rights the mortgage debt 
should stand cancelled cannot be doubted. 
The Defendant has deposed to this; and 
tho facU and .circumstances of the case 
corroborate his statemiint. To begin 
witiii aq^rant advonoefl to the Pefen* 


dant was exactly the amoimt of his shaie 
of the bonus. The interest stipulated for 
is so low that one is led to believe that the 
transaction was net a m(^ey-lending 
transaction. The debt was made re-pay- 
able by Chaitra 1317, that is to say, after 
the expiry of over four years, within' 
which period the prospecting lease W'as to 
hove matured into a full mining lease. 
liUfitly, in Ragliiinotli Laik’n loiter, Ex. 
A. 3, we have a clear admission that the 
dobt is satisfied by Ihc lessees’ acquisition 
Ilf full mining rigids in the land.” 

Tho learned vakil for the Appellants 
argued that this finding by the le^ed 
District Judge was based upon evidence 
which was not admissible under sec. 92 
of the Indian Evidence Act, unless such 
evidence is admissible under the proviso 
of that section. His contention was 
based upon the ground that the oral evi- 
dence and the evidence furnished by the 
letter. Ex. A. 3, on which the finding of the 
learned District Judge is based, were in- 
1 ended to vary and to add to the terms of 
the bond. 

Tt is unnecessary to discuss the autho- 
rities which lay down that evidence of 
facts and agreement which go to contra- 
dict, vary or add to the terms of an in- 
strument in writing is inadmissible^ This 
cannot be doubted, but here ,the evidence 
was adduced to prove a discharge of the 
debt but not to vary or add to tenns 
of the bond. Such evidence is not ex- 
cluded by sec. 92 of ^e Evidence Act "-"d 
therefore the saving clauses of 'seo. 92 
need not be invoked. In support of this, 
view I shall content myself ' by ' 'Quoting 
the view exptossed by MJr. Justifeo R. 
Ghose in the recent case'n Motd^ Chanr 
dra Dey v. Bomdayta DulU (,1) : " A 
mortgage is discharged either .;^y pay- 
ment of the full ainoont cl the itebt jB|; j|y;: 
(t)8oo.w.]r;s7i(iaii). 
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reloaw of the debt itself. It has never 
been doubted tb»t a disobarge of the debt 
by payment may be proved by oral evi- 
dence. 1 do not think<,^hat this can be 
called an agreement .... Such a tran- 
' saction does not fall within proviso (3) to 
sec. 92 of the Evidence Act and I do not 
think oral evidence of it is excluded by 
that proviso.” In the present case all 
that the oral evidence and the letters prove 
is that the Plaintiffs signified their elec- 
tion to treat the amalnamah as a lease 
and also that the selami which was then 
payable to the Defendant No. 1 was ac- 
cepted in full satisfaction of the mortgage 
debt. This evidence therefore did not 
contradict, vary or add to the terms of the 
mortgage bond but went to establish that 
the Plaintiffs gave a full discharge of the 
debt due under the bond. I think there- 
fore that the Courts below were right and 
this appeal must bo dismissed with costs. 

Walmsley, J.-— I agree. 

N. G. 

.CHIIUNAL APPBLLATB JURISDICTION.! 

Apfs. Nos. 714 AND 715 or 1925. 

0. 0. Ghosk, J. ' 

Chotznkr, j. 

1926, B. Walvbeab and ors. 

Heard, 4 and- e. 

5, Fel^ai^. Tas Einu-Empbror. 
Judgment, , * 

' 16, Fetenary^ , 

Caieutta PoUee Aot (IV 1896), ttes, JfiJfl, 

neees- 

uuy Ufam learrani for ttaoMfig twA a 

hotm-^hning (ffimrmmt hem toformatioK <m oath 
oaoAiehhomc^htmroiuentohdimthatthohoiiM 
to itanK^JIt liiiid at a oommon gaming houtt— 
MoroHoti^doa mot Forratil itomd oa 

nupMom ontg imoeH^JMdanet Aot (I of 1878), 
toe. 114, ilk. (ny, leope aad ofoot of—Offioial act 
mmhtproooi^haoobtm dont Ufon rogvlaritg 
in doitg «wt U p ro iun udr-Siarth. worraat, tuett* 
tUg of omtttttt in imtogt 


A warrant such at is issued under see. 
46 of ihe Caleutta Police Act is not a pub- 
lie record and there is no presumption of, 
any land attaching to it; therefore the 
contents thereof must be proved in tjhe 
regular way. It is incumbent upon tne 
prosecution to prove that a warrant of 
this description is in strict compliance 
with the provisions of see. 46 of the Act 
and that it was issued after informatiori 
upon oath had been brought before the 
issuing officer and after such enquiry as 
he thought it necessary to make had been 
made. 

A warrant issued merely on the ground 
that the issuing officer, has cause to sus- 
peel that the premises in question are 
used and kept as and for a common 
gaming house is not a valid warrant 
under sec, 46 of the Act and that being 
so, the presumption that would otherwise 
have arisen under sec. 47 of the Act can- 
not arise and the prosecution must fall 
back upon sec. 44 of the Act for the pur- 
pose of proving that the premises in ques- 
tion were kept and tised as a common 
gaming house. 

The expression ” reason to believe ” is 
enUrely different from the expression 
” cause to suspect.” The former con- 
notes a great deal more than is conveyed 
by the latter. The police may have 
cause to suspect that a certain house or 
place is used as a common gaming house 
but the officer who issues the warrant has 
to bring his judicial mind to bear upon' 
the question and he can only issue the 
warrant contemplated under sec. 46 of 
the Act if in his opinion there is reason to 
believe that a certain house or place is 
used as a common gaming house. 
The law clearly intends that evidence 
shaU be given of such facts as shall saiisfp 
the officer issuing the warrant that there 
is '* reason to bslieoo ” as roquirsd by «s0i 

80 
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of the Calcutta Pdiee Act thot a house, 
foom or place is used <u a eommon gaming 
house. 

Search toarrants are alioays open to 
very serious objections and very great 
particularity is justly required by law in 
cases where they are authorised, before 
the privacy of a man’s premises is allow- 
ed to be invaded by the minister of the 
law. 

See. 114, illustration (e) of the Indian 
Evidence Act cannot he invoiced for the 
purpose of doing away with the necessity 
of proving that the formalities required 
by sec. 46 before issuing a warrant were 
compiled with. 

AshanuIiIiAH V . TriiiOCHAn (1) re- 
ferred to. 

Theee were appeals against an order 
of conviction under sec. 44, Calcutta Police 
Act, IV of 1866, B. C., with sentences of 
fine of different amounts passed by Uie 
Chief Presidency Alagietrate, Calcutta 
(Mr. Roxburgh), dated the 16th Septem- 
ber 1926, 

The facts of the case will appear from 
the judgment. 

Sir B. C. Mitter and Mr. S. K. Sen, 
Counsel and Babu Probodh Chandra 
Ghatterji foe the Appellants in No. 714. 

Mr. S. K. Sen {Counsel) and Bobu Pro- 
bodh Chandra Chatterji for the Appel- 
lant in No. 716. 

Mr. Panckridge, Standing Counsel, for 
the Crown. 

The Judgment of the Court was as 
follows : — 

C. C. Ghosb, J. — ^There are two 
appeals, being appeals Nos. 714 and 
715 of 1926, arising out of two pro- 
seoutibiis under certain sections of 
the Calcutta Police .^ct, being Bengal 

B. ts m; MT tlW). 


Act No. IV of 1866. The accused B. 
Walvekar and three others named B. N. 
Habib, Makbular Bahman and Gujanand 
are the AppellantAin appeal No. 714, 
while the accused B. Walveto is the sde 
Appellant in appeal No. 716. In the first 
case the accused hare been convicted 
under sec. 44 of the Calcutta Police Act 
and have been sentenced to pay certain 
fines, i.e., the accused B. Walvekar has 
been sentenced to pay a fine of Bs. 600 
and in default to suffer rigorous imprison- 
ment for a period of 3 weeks ; the accused - 
B. N. Habib has been sentenced to pay 
a fine of Rs. 200 and in default to. suffer 
rigorous imprisonment feye a period of 3 
weeks; the accused Miikbular Rahman 
and Gujanand have each been sentenced ' 
to pay a fine of Rs. 30 and in default to 
suffer rigorous imprisonment for a period 
of 3 weeks. In the second case the 
accused R. Walvekar has been convicted 
under sec. 44 of the said Act and has been 
sentenced to pay a fine of Rs. 600 and in 
default to suffer rigorous imprisonment 
for a period of 3 week.s. 

The facts in the two cases are analogous 
and it will be convenient to dispose of the 
tw'o appeals by one judgment. The ac- 
cused B. Walvekar is the secretary of a 
clnb known as the New Sports Club, 
which has its head office 6^ premises 
Nos. 4, 6 and 6, British |ndiaii Street, 
and which has 11 branches in various 
parts of Calcutta, while of the biher ac- 
cused, B. N. Habib is the less^ of the 
said premises and Gujanand andJidebbu- 
lar Rahman are employed ssa clerks in the 
said club. They were pharil^ with 
being the owners, occupiers eaid.hai^ng 
the use of the first flot^of the sud pre- 
mises Nos. 4, 6 and 6, British Indiah. 
Street in Calcutta, known ap. the New 
S^rts Club, .knowing and dually pen* 
mitting the Mune to be opened, 
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.used by others as a common gaming house 
and assieting and conducting the business 
of the said common gaming house at 12*40 
P.M., on the.' 22nd August 1925, at the 
said [Hemises.' The accused B. Walve- 
kar was charged with being the owner, 
occupier and promoter of a common 
gaming house, namely, the Aryan Sports 
Club, at 15/6, Zakeria Street in Cal- 
cutta, and using and permitting the same 
to be used as a common gaming house for 
laying wagers and bets on the Poona and 
Calcutta Baces. 

The learned Chief Presidency Magk- 
tinte who tried these two cases found that 
gaming was going on at the tw'o places 
mentioned above and that the said places 
were kept for the profit or gain of the per- 
sons rising them and that as such they 
were common gaming houses. Both the 
places were raided under warrants signed 
by the Deputy Commissioner of Police 
and various articles, which, according to 
the learned Magistrate, were instruments 
of gaming were found at the said places. 
It was held that instruments of gaming 
having been found at the two places men- 
tioned abovg, the presumption under sec. 
47 of the Calcutta Police Act arose that 
the said places were used as common 
gaming houses. The learned .Magistrate 
further held that apart from the quee- 
‘tion of presumption under sec. 47 of the 
Calcutta Police Act, the evidence on re- 
cord pointejd to the copdusion that 'the 
two places in questkm were carried on a» 
common gaming houses for the purpose 
of profit or gain. ' 

It appears .&om the record that a war- 
i-ant was issued qn the 21st August 1925 
purporting to be signed by Mr. H. C. 
Hunt, Depi^ Commissioner of Police, 
Calcutta, uz|dsr the provisionB of sec. 46 
the Calcutta Police Act authorising 
Sub-Inspecto, A, Gany, to enter into pre- 


mises Nos. 4, 5 and 6, British Indian 
Street, and to search for all instruments 
of unlawful gaming which might be there- 
in and to arrest, search and bring before 
him or any other Justice of the Peace .the 
keepers of the same as also the parsons 
there haunting, resorting and playing, to 
be dealt with according to law. This 
warrant was executed on the 22nd August 
1925. The premises were raided and 
searched and numerous articles were 
seized and it is stated that as many as 20 
persons were arrested and searched in the 
said premises. The case was thereafter 
proceeded with as against the Appellants 
in the first appeal and the trial in the 
Police Court lasted from the 7th Septem- 
ber to the 16th September 1925. The 
warrant in question was not tendered as 
an exhibit in the case till the 15th Sep- 
tember 1925, when the evidence had been 
concluded and when arguments were 
being addressed to the learned Chief Presi- 
dency Magistrate. It was at that stage 
that the warrant was tendered in evidence 
and was marked as £x. 14 in the case. 
No witness was called to speak to it. 

On behalf of the Appellants in the first 
case it has been contended before us by 
Sir Benod Mitter that the warrant which 
has been marked as Ex. 14 has not been 
duly proved in this case, ae no witness 
had been called to prove the same. In 
the second place, he argued that it has 
not been proved that the Deputy Com- 
missioner of Police who signed the war- 
rant had made due enquiry or any enquiry 
at all and that he had information on oath 
justifying the issue of such warrant. In 
the third place, he contended that the 
issue of such wariunt was legal only 
when the issuing officer hud reason to be- 
lieve upon information on oath and after 
such enquiry as lie might think it neces- 
sary to make, that the said premises were 
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used and kept as and for a common 
gaming house and not merely when the 
issuing officer had or has cause to suspect 
that the*said premises were so used and 
kept as stated in the said warrant. In 
the fourth place, it was argued that 
although Sub-Inspector, Abdul Gany, 
spoke to the execution of a search war- 
rant there is no evidence on record show- 
ing that this particular warrant which 
was tendered in evidence and marked as 
an exliibit in the concluding stages of 
the trial was executed as alleged by the 
prosecution. 

Sir Benod Hitter argued that if the 
warrant. Ex. 14, goes out of the record 
on tlie ground that the mere production 
thereof is, in the absence of other evi- 
dence, no evidence of the validity of tlie 
same, the provisions of sec. 47 of the Cal- 
cutta Police Act could not he attracted 
uud that therefore the presumption that 
would otherwise have arisen to the effect 
that the said premises were used as a 
common gaming house could not arise in 
the present case. He further argued on 
the merits that the articles discovered at 
the search were not iustruraents of gaming 
and that they afforded no evidence what- 
soever of any user contradicting the aims 
and objects of the (Hub as set out in the 
rules and regulations thereof and, secoud- 
iy. that those articles could only be said 
to be instruments of gaming, provided it 
was first found as a fact that there was 
gaming or wagering going on in the said 
premises. He also argued that in order to 
show that there was gaming or wagering, 
the proaecution must prove that there was 
an agreement between two contracting 
parties dependent on the happening of an 
uucei*taiu event which must result in one 
of such ttvo })arties^ losing money ; where- 
as in the present case there was no such 
ountrig||^ agreement and all that could 


be said was that the New Sp<^ Club' 
acted merely as agents of the memben 
the Club for the purpose of tranranitting 
their imtructions to fdacea such as Cal- 
cutta, Poona or Lucknow where race 
meetings were held and where gaming 
took place. Lastly, it was argued that 
there was no evidence whatsoever that any 
profit or gain had accrued to the person 
or persons owning or keeping the said 
premises. 

On a full and careful consideration of 
the materials on record and of the argu- 
ments which have been addressed to us 
on both sides, I am of opinion that so far 
as the signature of Mr. Hunt on £x. 14 
is concerned, it was open to the Magis- 
trate to take judicial notice of the same 
under see. 57, sub-sec. 17) of the Indian 
Evidence Act, Mr. Hunt being an officer 
whose appoint iiieiit as Deputy Commis- 
sioner of I’olice, Calcutta, is gazetted in 
the official gazette of the Local Govern- 
ment. But that is not enough; and in 
the circumstances disclosed on the record, 
1 am clearly of opinion tbit the contents 
of the warrant in question jiave not been 
proved in evidence before the Magistrate. 

A warrant such as is issued under the 
provisions of sec. 46 of the Calcutta 
Police Act is not a'public record and 
there is no presumption of any kind 
attaching to it; therefore the contents 
thereof must be proved in the regular way. 
I hold therefore that it was and is incum- 
bent upon the prosecution to ^ve that 
a warrant of this descriptioa was and is 
in strict compliance With the provisions 
of sec. 46 of the Act and that it was issued 
after information upon oath had been 
brought before the issuing officer and 
after such enquiry as he thOhght it neces- 
sary lo midee had been mads.' Sec. 46 of 
the Calcutta Police Act anthmses the 
issue of a warrant, after the .preliminaries 
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referred to above have been complied 
with, only when the issuing ofiQoer has 
reason to telieve that any house, room or 
place is used ae a common gaming house. 
In othw words, Jie may then, and then 
only, issue his warrant authorising the 
police to enter such house, room or place 
and take into custody all persons who are 
found therein and to seize all instruments 
of gaming and all monies and articles 
reasonably suspected to have been used or 
intended to be used for the puipose of 
gaming and to search all parts of the 
bouse, room or place used as a common 
gaming house and to seize, etc. In the 
present warrant, it is stated tliaf the 
issuing ofiScer has cause to suspect that 
the premises in question are used and 
kept ae and for a common gaming house. 
Now, the expression “ reason to believe ” 
is entirely different from the expression 
“ cause to suspect.” Jt is obvious tliat 
the former coQnotes a great deal more 
than is conveyed by the latter. The 
police may have cause to suspect that a 
certaijD house or place is used as a com- 
mon' gaming house, but the officer who 
issues the warrant has to bring his judi- 
cial mind to bear upon the question and 
he can only issue the wariunt contem- 
plated under sw. 46 of the Act, if in his 
opinion there is reason to believe that a 
certain house or place is used as a com- 
mon gaming house. The form of the pre- 
sent warrant therefore is in my opinion 
not authorised by the provisions of sec. 
46 of the .Act and it is therefore not valid 
thereunder. "'Search warrants are a 
species <St process exceedingly arbitrary 
in character and inasmuch us they are 
resorted to only for very urgent and satis- 
factory reasons, the rules of law which 
pertain -to them ate of mcae than ordinary 
strictness. In the first place, it is com- 
mon learnifig that they are only to be 


granted in the cases expressly authorised 
by law and not generally in such cases 
until it has been shown before a req)on- 
sible officer on oath that a crime has been 
committed and that tho officer has reason 
to believe that the offender or the pro- 
perty which is the subject or the instru- 
ment of the crime is concealed in some 
specified house or place. The law clearly 
intends that evidence shall be given of 
such facts as shall satisfy the officer issuing 
the warrant that there is ” reason to be- 
lieve ” as required by sec. 46 of tlie Cal- 
cutta Police Act that a house, room qp 
place is used as a common gaming house. 
In my opinion suspicion itself is no 
ground whatsoever for the issue of a war- 
rant of this description. Search war- 
rants are always open to vei'y serious 
objections uiid 1 re|)eat that very great 
particularity is justly rctpiired by law in 
cases where they are authorised, before 
the privacy of a njan’s premises is allow- 
ed to be invaded by the minister of the 
law. The learned MagisU-ate seems to 
think that sec. 114, illustration (c) of the 
Indian Itvidenee Act covers this case and 
that we may presume that oflicial and 
judicial acts have been regularly perform- 
ed, ie., that the acts necessary before 
issue ol a warrant of this description were 
properly performed. This argument, as 
I understand it, has been employed for 
the purpose of doing away with the neces- 
sity for proof of compliance of the preli- 
minaries referred to above, namely, ” in- 
formation on oath ” and of ” due en- 
quiry ” before issue of warrant. Having 
regard, however, to what I have already 
held about the validity of the warrant, 
sec. 114, illustration (e) of the Tnitinn 
Evidence Act cannot in my opinion be re- 
lied upon in this case- The meaning of 
tliat provision is that if an official act is 
proved to have been done, it will be pre- 
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Burned to have been regularly dond. In 
other words, as has been laid down by 
Mr. Justice Mitter, where under an Act 
certain things are required to be done 
before any liability attaches to any per- 
son in respect of any right or obligation, 
it is for the person who alleges that that 
liability has been incurred to prove that 
the things prescribed in the Act have 
been actually done. fSee Asho/nullah v. 
Triloeluin (1).] There are various other 
authorities to this effect and in my opi- 
nion unless the law expressly says that no 
proof shall be required, evidence ought to 
be required in every case of this descrip- 
tion that the essential preliminaries pre- 
cedent to the issue of such a warrant have 
been complied with. In the view which 
I have taken, it is unnecessary for me to 
deal with Sir B. C. Mitter’e fourth con- 
tention noticed above. 

It follows from vvhal Las been stated 
above that the warrant, such as was 
issued in this case, is one which is not 
authorised by sec. 4G of the Act and that 
being so, the presumption that would 
otherwise have arisen under sec. 47 of 
the Act cannot arise in this case and that 
tlierefore the prosecution must fall back 
upon sec. 44 of the Act for the purpose of 
proving that the premises in question 
were kept and used as a common gaming 
house. On behalf of the prosecution it is 
urged that on the materials on record it is 
abundantly clear that gaming within the 
meaning of the Calcutta Police Act was 
going on at the premises in question, that 
instruments of gaming were found in the 
premises and that the premises were a 
coiumon gaming house kept or used for 
profit or gain within the meaning of the 
said Act. Further, it has been argued 
that having regard to the rules and regu- 
lations of the Club, there can he no doubt 

• >»• 13 Oal. W (1886). 


whatsoever that wagering or betting upon 
horse races w^as carried on at the said fure- 
mises. In order to understand the pre- 
cise significance of the last argument, it 
is necessary to set out some of the rules 
and regulations of the Club. The follow- 
ing are the material rules : — 

(1) Aims and object : — The Club is 
started in the year 1922 with a view to 
conduct by establiehing and maintaining 
a Club for pure sportsmen for the accom- 
modation “ only ” of members thereof. 

(2) For the express purpose of saving 
time and useless and unnecessary cost to 
the members, to receive and antinge to 
carry to the enclosure specified amounts 
paid to the secretary by the members to 
back on sucli horses as may be stated and 
named by them in their forms of applica- 
tion (or request) and to back on such 
Jiorses in race enclosure and to inform to 
the members the results and pay their 
dues. 

(y) That no ganie of chance for any bet 
or for money or any kind of gambling will 
be allowed to be played at the head- 
quarters or at the branches of the Club by 
any member or anybody ; that no illegal 
wagering will in any case be allowed in 
the premises of the Club ; any member 
carrying on such xirohibitive and illegal 
practice will be iastautly struck off the 
rolls. No complaints will then be attend- 
ed to. 

(4) That breach of above rules will meet 
with instant dismembership. 

(5) That a member is entitled to go to 
any of these branches -as may suit Kis 
convenience and no additional fee will be 
charged to him for the same. 

(6) Members will have to submit in their 
own handwriting the authorisation letter 
(i.c., the “ original form ’’ with the 
names of the difforonl plates or races and 
the numbers and names' of the horses in 
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them). The said “ authoiiaation letter ” 
will be original copy which will remain , 
with the secretary of the Club (as an im- 
portant document) for reference, and 
guidance, diould any disputes and differ- 
ences arise. 

(7) Members will' be charged a com- 
mission of Re.'l per cent, on the net pro- 
fit accniing from tJieir bet-money and 
rupees two per cent, for races other than 
Calcutta. 

(8) The forms shall be clearly and 
legibly written in " ink ” by members. 
The members are resj)onsiblo for scratch- 
ed forms. The members are warned that 
their original (application) form of betting 
will be accepted at their own risks and the 
clerk accepting them is not at all expect- 
ed to go through all their forms. 

(9) In doublings and treblings, etc., 
the amount put in the win and place 
columns will be backed on the horses 
running first and then on the next and so 
on win and place respectively, 

(10) In doublings and treblings, more 
than one horse in each race will not be 
allowed.. If the names of the horses en- 
tered in more than one race or plate are 
not mentioned, and if any two amongst 
them happen to run together, the bet will 
be considered invalid and the original 
betting amount on it will be returned. 

(11) Only doublings and treblings will 
be accepted. If at all quadruplings and 
so on are accepted, and if they bring out 
huge amounts, their payments will be 
strictly subject to proper limitations de- 
cided only by the secretary. In all such 
cases, members will have to abide by the 
decision of the secretary, whose decision 
will be final and therefore binding on the 
members. 

I am satined on a close inspection of 
the numenms articles which were seixed ' 
bf tht premliM in question 


and made exhibits in this case and on a 
minute examination of the said niles and 
regulations of the New Sports Club that 
there is abundant evidence on record 
showing that the premises in question 
were kept, used and conducted as a com- 
mon gaming house. On the materials 
before me there can be no pretence what- 
soever for the suggestion that the autho- 
rities of the Club acted as the agents of 
the members thereof and what they did 
came within the exception to the defini- 
tion of gaming in the Calcutta Police Act. 
Enough has been shown on the record to 
show that betting or wagering was going 
on in the premises between the Appellants 
who opened, kept and conducted the pre- 
mises and the members of the Club. 
There is also abundant evidence to show 
that large suras of money must have been 
or were paid by the members of the Club 
to the Appellants and that the Appellants 
kept and conducted the premises in ques- 
tion for purposes of profit or gain. I am 
not unmindful of the cases to which Sir 
Benod Mitter drew attention for the pm‘- 
pose of inducing us to infer that the Appel- 
lants were merely acting as agents on be- 
half of their principals; the evidence, 
however, is of such a character that this 
contention must be negatived. Indeed 
the evidence is of a compelling character 
and it shows that the betting, such as it 
was, was with the people who ran the 
Club. 

In this view of the matter and after 
giving full weight to Ex. 19 on which 
much stress was laid by Sir Benod Mitter, 
I am constrained to hold that the Appel- 
lants in the first case have been properly 
convicted under sec. 44 of the Calcutta 
Police Act. I see no reason whatsoever 
to interfere with the sentences imflicted 
on them. 

• As regards the Appellant In the aeohnd 



720 


THE OXLCIITTX WBBK&I NOTBB. 


[7od. XXSi 


B. Walvekab V . The King-Empbbob. 

appeal, the facts are identical, but in this 
case the warrant has been proved in this 
sense, namely, that the signature of the 
issuing officer has been duly proved. Tho 
warrant in other respects is open to the 
same objections on account of lack of proof 
of the compliance of the preli min aries 
necessary to the issue of the warrant and 
on account of its invalidity as having been 
issued on the existence of “ cause for sus- 
picion." I see no reason, however, on 
tlie merits to interfere with the convic- 
tion of and the sentence passed on the 
Appellant. 

The result therefore is that both the 
appeals are dismissed. 

Chotzneb, J. — ^1 have had the advan- 
tage of reading the judgment of my learn- 
ed brother and fully agree with the deci- 
sion at which he has arrived, but ae the 
questions involved in these appeals are 
apparently of first impression and of con- 
siderable public importance, I think that 
I may perhaps add a few words to what 
he has said. 

The Appellants in appeal No. 714 were 
charged with conducting the " New 
Sports Club " at premises Nos. 4, 5 and 
6, British Indian Street as a common 
gaming house, while the Appellant in 
appeal No. 715 was fimilarly charged in 
re^q>ect of the " Aryan Sports Club " at 
15/6, Zakaria Street. 

Searches were held on both premises, 
the one in execution of a regular warrant, 
the other in execution of a warrant which 
has not been regularly proved. My 
learned brother has dealt very fully with 
the effect of that, and 1 would merely 
point out that the printed form of the war- 
rant which says “ there is cause to sus- 
pect " is not in conformity with sec. 46 
of the Calcutta Police, Act which requires 
the Comtniwioner of Police to have 
that a place la nifd 


as a common gaming house before issuing 
his warrant. 

As a result of the searches, a large 
quantity of articles were found which 
have been held by the learned Magistrate 
to be “ instruments of gaming " within 
the meaning of sec. ^ of Calcutta Police 
Act as amended by Bengal Act No. IV of 
1913. I have examined some of these for 
myself : they include for instance a black 
board on which the results of particular 
races with the odds are to be inscribed, 
betting slips on which the names of 
horses tp be backed with the amounts to 
be invested are shown, telegrams from 
distant race-courses showing the results 
of races with the odds paid by the totali- 
sator, and a large quantity of blank bet- 
ting and other forms, showing that the 
volume of business was considerable. Now 
it is plain that the presence of theite parti- 
cular articles can be explained on no 
other supposition than that they were 
used and intended to be used' for the pur- 
pose of facilitating betting on horse 
races. A “ common gaming house " is 
defined in sec. 2 of the statute as being 
nny house .... in which ally instru- 
ments of gaming are kept or used for the 
profit or gain of the person owning, occu- 
pying, using or keeping such house;" and 
“ gaming " in the same section " In- 
cludes wagering or betting " [except 
wagering or betting upon a ' horse race, 
when such wagering or ‘bet ting t abes 
place 

(a) on the day on which such race is 
run, and 

(5) in an enclosure which the stewards 
controlling such race have, with the sanc- 
tion of the Local Government, set apart 
for the purpose]. 

It is not disputed , that the Af^llants 
were occupying the premises ndded and 
that the betting traoeaotloDa did aol eoa#: 
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within tlie exceptions named. The only 
question therefore that remains is whe- 
ther the Appellants were using the pre- 
mises for profit or gain. It has been con- 
tended that both the premises were 
“ niubs ” and that the Appellants were 
merely agents y^orking ^on the narrow 
basis of a 1 per cent, commission on win- 
ning bets at the local races and ‘2 per 
cent, on foreign races supplemented by 
the rupee entrance fee paid by new mem- 
bers. There is no evidence to show that 
these places were “ Clubs " in the ordi- 
nary acceptation of the term. The book 
of rules (Ex. B) has no list of members, 
no officials except the secretary (the Ap- 
pellant B. Walvekar) and no statement of 
what qualifications are required to make 
a person eligible for membership. This 


mitting bets to be placed on the totalisa- 
tor, it would be to their interest to en- 
courage and not to discourage quadrupling, 
because their commission would be pro- 
portionately higher in the event of a 
quadruple bet succeeding. But the fact 
that quadrupling is as a general rule pro- 
hibited and if accepted at all is made sub- 
ject to the discretion of the secretary to 
pay (which, if the result involved " huge 
amounts,” be might evidently refuse to 
do) places it beyond doubt that it was the 
Appellants w'ho were themselves taking 
the bets for their own profit and gain. 

That being so, they have been justly 
convicted and their appeals must be dis- 
missed. 

S. C. M. 


applies equally to the book of rules of the 
Aryan Sports Club. On the other hand, 
the prosecution evidence is clear that any 
one could go into the house at any time 
and have a bet without being a member 
at all. Obviously therefore these places 
are not genuine Clubs and the term 
” Club ” has merely been adopted as a 
disguise for an illegal gaming house. 

The suggestion made on behalf of the 
Appellants that they are merely agents 
and not unlicensed bookmakers is dis- 
proved by their own rules. I would refer 
to r. 18 on page 24 of Ex. B. This reads 
as follows: — ” Oply A>nbliogs and trebl- 
ings will be accept^. If at all qua- 
druplings and so on are accepted and if 
they bring out huge -amounts, then pay- 
ments will be strictly subject to proper 
limitations decided only by the secretary. 
In all such cases members will have to 
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1925. Appellant, 

Heard, 21, 2A and ’ , 

24, July. BambcfGib, 

Judgment, Respondent. 

5, December. , 

LiuntatUm Act (IX of 190S), Arte. 14S, 144'^ 
AiuHatioabymakanlof matA-Suit to recovtr by 
tuooeuor— Starting point of limitation - Indian 
Eoidmee Aft (I of lS7g), too. 108, prunmption of 
death, mture of, mdtr—Omu of proof at to timt 
of death. 

If a person has not been heard of for 
not less than seven years, there is a pre- 
sumption of law that he is dead: but at 
what time during the period of his dis- 
appearance he died is not a matter of pre- 


abide by the decision of the secretary sumption but of evidence and the onus 
whose decision will be final and therefore • of proving that the death took place at any 


binding on the members.”-. particular time during that period lies 

Now. if the Appellants were merely • upon the person who claims a right , to 
agents employed for the purpbse of trans- the e^abUshmeiit of which that fact is 

91 
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There in no presumption that 
the death took place at the close of the 
first seven years of such disappearance. 

T{AX(i() BAiiAJi V. Mluiykppa (1) and 
J.v KK Phkxe’s Thi'STS (‘2) referred to. 

in the ease of an unauthorised aliena' 
iion by a head of a muth, 

Qiiiore : — Whether the statute of limi- 
tation began to run in favour of 
the alienee from the date of the wrongful 
alienation, or from the date of the death 
of lor fi}ial abandonment of office byi the 
mahant who alienated the property. 

Hut the suit in this case which was 
eommeneed by his successor more than 
twelve years after his predecessor’s 
death was barred in any event, 

Damodar Das c. liAKifAx Das ^C' and 
VioiA Vabi thi Thibtua V. Baix'sami 
Awar (7i referred to. 

Tliis was a coiusolulatetl appeal (No. yi 
of 1924) from four decrees, dated the Vith 
April 1922, of the High Oonrt at Patna, 
wliich reversed four decrees of tiie Court 
of the Subordinate Judge of Mai{aft'ei'])iir, 
dated the 12th September 1918. 

The suits out of which this a|>|>eal 
arose w’ere instituted by the BesjKiuilent 
Bamrup Gir as mnliant of the aucieut 
Sanyasi muth Paprikhan Karan. 

He alleged that his prcdecessor-iiM^fficc 
mahant Bliawaii Gir had alienated the 
math properties without legal necessity 
and he claimed recovery of them. 

In 1895 the Plaintiffs had brought a 
suit for lecovery of these properties, but 
♦hat suit was dismissed on tK)th Novem- 
ber 1897, on the ground that there w'as 
no evidence of the death of Bhawan Gir. 

(1) I. L. B. 93 Bom. SM (1893). 

(3) L. B. 6 Ch. 189 a86<i). 

(6) L. B. 87 I. A. U7t ■. c. I. L B 37 OU, 

885: UC. W.K. 888(101(9. 

(7) X. U. 48 I. A. 898: ■. r. I. Ii, B 44 Had 

881) 26C, 17, K,587(1981X 


The latter had gone on a pilgrimage some- 
time prior to 1895 and had not been heard 
of since. 

In the present suit the Plaintiffs asked 
the Court to uiesume that the death of 
Bhawan Gir took place on 80th Novem- 
ber 1901, viz., seven years after the de- 
cree of the High Coiu*t in the 1895 suit 
and alleged that their cause of action 
arose on that date. 

The Defendants amongst other de-. 
fences pleaded that the suits were barred 
by liiuitation, and that they were bond 
fide purchasers for value. 

The Suliordinate .liidge decided that 
the properties were lieUl by Pliawan Gir 
as trustee for the asthal and were alienat-' 
ed witlioul nc(5e.ssily, but be was of opi- 
nion tliat tbe suits were instituted more 
tlnin 12 years from the dates of tbe aliena- 
tions, and tliat they were barred by Art. 
184 of tbe Limitation Act. la the event 
he made a deetee dismissing tbe suits. 

On appeal the High Court (Das and 
Bucknill, ,1J.) agreed with tbe findings 
of the trial Judge on tbe questions of fact, 
but were of opinion tliat Art. 184 of tbe 
liimitation Act w'a.s not applicable inas- 
much as the property here was vested in 
the mahant as in Vidya Vartithi v. Balu- 
sami .iyyar (7) and not in the juridical per- 
son, the idol, of wdiom the mahant was 
meiely the represejitative, as in Damodar 
Das, V. Lakhan Das (6) so that time be- 
gan to run not froni the date of the 
alienation but from the date of the death 
of the person who made the alienation. 
With regard to the date when Bhawan 
Gir died tliey said — 

The Court is entitled to firesame 
that he is actually dead at the date of the 

(8) L. B. 87 1. A. 147: •. o. I. L. B. 37 041. 

886i .140. 17. N. 889(19:0). 

(7);I«..B. 48 L A. 808< ■,«. I. b. B. 44 Had, 
.881| 96 0.17. N. 087 (1921). 
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inRtitution of the suit and if it be the De* 
fendants’ case that he died more than 12 
years prior to the institution of these 
suits, it is for the Defendants to establish 
the date of Bbawan Gir’s death by actual 
evidence.” 

They held nccordinj^ly that the suit 
was not barred by A»’t. 144 of the liimi* 
talioii Act and mode a decree for posses- 
Hi«>n and mesne profits. 

Messrs. DcGruylher, K. C. and E. B. 
Jhiikes for the Appellant. — Assuming 
that the cause of action arose on the death 
of Bhawan Gir the evidence adduced by 
the PlaintiiTs is that ho died in 1892 and 
there is no evidence that he was alive 
within 12 years of action brought. 

Sec. 108 of the Evidence -\ct, 1872, 
provides that death may be presumed 
when a j^ierson has not been heard of for 
seven years, but no presumption arises as 
to the date at which the death occurred. 

In re Phene's Trusts (2). Md. Shurip 
V. Bondi Alt («>, Hango Ualaji v. Mwli- 
yeppa (I) and Pani Bhusan v. Surjya 
Kuntu Boy ( 9 ). 

The High Court is in error in saying 
that the oiuie is on the Defendants to 
prove the date of Bhawan Gir’s death. 
The onus is on the Plaintiffs to show tliat 
their suit is not barred by limitation. 

Code of Civil Procedure, 1908, Or. 7, 
rr. 1 (e) and 11 (d). ^ 

Period • Sein v. Rajender Kishore 
Sing (3), Md. Ibrahim v. Morrison (4), 
Ati Khan v. Abdul Gunny (10), Hick- 
man V. Upsall (11) and Doe v. Nepean (6), 

(t) I. L. B. as Bom. 808 (1898). 

(2) fi. B. R Ch. 188 (1868). 

(8) 18 M. T. A. 884^ 887 (1869). 

(4) I. L. B. 6 041. 87 (1878). 

(6) 6 B. A Ad. 86, 94 (l88Q. 

(8) t. L. B. 84 All. 86, 41 09U). 

r9) T. T.. R. 86 n»l. 86 (1907)- 

(10) L L. B. 6 OsL 744 (1888'. 

(11) L. B. 80 Bq. 186 (1878). 


The cause of action really arose at the 
date of the alienation [Damodar Das v. 
Lakhon Das (6) and Ishwar Shyam 
Chand V. Ram Kanai Ghose (12)] and not 
at the date of Bhawan Gir’s death; so 
that Vidyn Varuthi v. BaUtsami (7) is not 
in point. 

Messrs. Dunne, K. C. and Wallach for 
the Bespondont. — The suits were brought 
within tiie ))eriod of limitation. The 
Plaintiffs have proved Bamrup Gir’s IUIh 
and the death of Bhawan Gir and it is 
for the Defendant.s to prove their alleged 
title by adverse possession. Mitra on 
Limitation, p. 1163. 

The Defendants maintained that Bha> 
wan Gir was alive in 1897, and the Plain* 
tiffs are entitled, in view of the Court’s 
decision in 1807, to have it presumed 
under sec. 108 of (he Evidence Act that 
Bhawan Gir’s deatli took place seven years 
after that date. 

The ownership of the property is in the 
mabant and the decision in Vidya Varuthi 
V. Balusami Ayyar (7) applies. 

Mr. DcGruythcr, K. 0 ., replied. 

Their r.ORDSHips’ Judgment was deli- 
vered by 

Lobd BIiAnesburuh. — These are con- 
solidated appeals by the Defendants in 
four out of eight suits instituted by one 
Bamrup Gir in the Court of the First 
Sub-Judge at Muzafferpor on the 30th 
November 1916. The suits were brought 
on the allegation tliat the Plaintiff, as the 
then mahant of an asthal or math at 
Paprikhan Karan, was entitled to recover 
from the Defendants different properties, 
endowments of the math, then -in their 

(6) Ik B. 87 1. A. 147: •. a I. L. B. 87 Cal. 

S88| 14 0. W. N. 889 (1910). 

(7) L B. 48 1. A. 808 : 8. 0. 1. Ik B. 44 Bad. 

88l|86 0.W.M.6S7a981). 

(18) L. B. 88 1. A. 76; B. 0. 1. L. B. 88 Cal. 

626; 16 0. yr. V. 417 (1911). 
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possession. These properties had, it was 
alleged, been alienated without warrant 
by Sha’wan Gir, deceased, the immediate 
predecessor as mahant of the Plaintiff. 
The suits, as they progressed, were 
amended by the joinder as co-Plaintiffs of 
three i)ersons to whom in consideration of 
their supplying funds for the oondnct of 
the litigation Ramrup Gir had agreed to 
transfer, when recovered, certain |iorlions 
of the properties in question. As s>o 
amended they were heard at length by the 
learned Subordinate Judge, and, on ap- 
peal-, by the High Court at Patna, where 
many i.ssnes were raised and strenuously 
contested. Of these one only remains for 
determination by their liordshipa, namely, 
the issue of limitation. The learned trial 
Judge held that the suits were haired by 
statute. The High Court, on appeal, 
held that they were not, and made decrees 
for jwssession of the projjerties with mesne 
profits. It is against these decrees and 
on the ground tliat the suite should have 
been dismissed as being out of time that 
the present appeals have been brought 
and argued. 

• The math in question has a consider- 
able history. It is a math of the Sanyasis 
who are celibate and have renounced the 
world. The properties in suit had been 
amongst its endowed pioperties for a 
period of nearly 150 years. They stood 
in the name of the mahant for the time 
being, but he had no right to alienate 
them otherwise than for necessity. The 
income from them at one time, at all 
events, amounted to Rs. 4,000 a year, 
appropriated not to a single deity, but for 
• puja of Siuji, the principal deity, for the 
pujas of the other established deities of 
the math and in the entertainment of 
ihendicants and ascetics. These 'matters, 
all in dispute in the^ Courts below, were 
not raised in contest before the 


Board, and may now- be taken to be ac- 
cepted. 

In (he year 1880 or shortly afterwards' 
Dhawan Gir became mahant of this 
asthal or math. He had, as his elder 
chela, the Plaintiff Ramnip Gir, and, as 
his younger chela, one'*Harihar Gir. 
Bhawnn Gir was drunken, immoral and 
dissolute, and, as might be expected of 
such a person, profligate and extravagant. 
Portions of the endowed properties he 
mortgaged without justification by way of 
security for loans made to himself . Other 
portions equally without justification he 
purported to sell outright. The proceeds 
in every case were, it can hardly be 
doubted, spent mainly, if not entirely, 
upon himself. The properties mortgaged 
have since been sold under decrees made 
in suits brought to enforce the sccui-ities. 
And so it has come about that those pro- 
perties now in dispute have all of them 
been in the exclusive possession of the De- 
fendants or their predeceHsor.s-iii-tit le as for 
absolute interests for ])criods exceeding on 
the «>0th November 1916, in every in- 
stance, a term of 20 years of continuous 
duration. 

By 1888 Bhawan Gir had denuded him- 
self and the math of all its endowed pro- 
[lerties. In March 189*2, he made the 
asthal over to the Plaintiff, and, as the 
Plaintiff recites in a deed of sale of the 
15th June 1917, left the place for good. 
And he has never returned. He went on 
jiilgrimage and Harihar Gir went yvlfh 
him. Some weeks later Harihar Gir 
came back alone and reported to the Plain- 
tiff that Bhawan Gir had died in his arms 
at Hardwar o^ the 27th April 1892. 

The Plaintiff accepted that statement. 
It was, of course, then greatly to his in- 
terest to do So. He had become mahant 
if it were true. It is, however, contrary 
to his interest now to accept it. Indeed, 
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if the fact be aa stated, it is fatal to bis pre» 
sent claims. Yet in bis evidence in these 
suits — to his credit be it said — ^lie has 
again* declared his belief that Harihar 
Gir’s statement as to Bhawan Gir’s death 
at Hardwar in April ]89‘2 is in accord- 
ance with fhct. And his actions since the 
date of Harihar Gir’s return, if they be 
honest, have been consistent, and consis- 
tent only with a constant belief that Bha- 
wan Gif 'was dead. Almost at once he 
perfoiTned his hhandara and shradh, and 
he was himself instituted as luahant of 
the math and got elmdder and pagree and 
was installed in the Gaddi. Three years 
later, that is say, on the J6th April 
1895, with money found by others on 
terms analogous to those on w’hich the 
funds for the present litigation have been 
obtained, he instituted a series of suits 
against the present Defendants or their 
then predecessors-in-title to recover the 
properties on the allegation that he had on 
the death of Bhawan Gir succeeded there- 
to as mahant. In those suits the Plain- 
tiff gave evidence to the (*lfect just stated. 
Harihar Gir, tot*, was called as a w’itness, 
and he directly deposed to Bhawan Gir’s 
death in his presence on the date already 
given. His statements at that date were 
of course highly interested. Horeover, 
it was essential to the Plaintiff’s case tlien 
that they should be true. The learned 
trial Judge, however, disbelieved them, 
accepting as preferable, and perhaps as 
true, a body of evidence adduced by the 
then Defendants — suspicious only because 
of its volume and circumstance — ^that 
Bhawan Gir was alive after April 1892 ; 
that indeed he had been seen alive in 1895 
after action brought. For the reason 
therefore that the Plaintiff had failed to 
establish the fact essential to the validity 
of his claim, namely, that Bhawan Gir 
was dead when the suits were instituted, 


the trial Judge by decrees, dated the 27th 
January 1896, dismissed them all with 
costs. The Plaintiff appealed to the High 
Court, but the learned Judges of that 
Court, finding themselves unable on tlie 
materials before them to review the trial 
Judge’s finding on this issue of fact by 
oitlers, dated the 30th November 1897, 
dismissed the appeals. And so that liti- 
gation ended. Attention must be given 
to this last date. It will be found that 
the Plaintiff sets great store by it in these 
proceedings. 

The Plaintiff in 1905 again performed 
the hhandara of Bhawan Gir and was 
again installed in the Gaddi, although In 
his own view, as he stated in evidence in 
these suits that ceremony was neither 
essential to his institution nor redundant 
in its repetition. On the 30th Novernhor 
1916, *hc instituted the present litigation. 
Q’lie dote is significant, lleqnired by 
Or, 7, r. 1 (<’) of the Irirst Schedule to the 
('ode to set forth in his ])laint the facts 
constituting his cause of action, and when 
it arose, the Plaintiff in each of the plaints 
alleges that the Judges of the High Court 
in the earlier proceedings Jiad, on the 
30th Novemljer 1897, accepted tlie then 
Defendant’s .statement that the Plaintiff’s 
Guru, Maliant Bhawan Gh', w’as then 
alive : that no particulans regarding him 
had been known for seven years from the 
date of that judgment, and that it was 
necessary for the Plaintiff to accept the 
30th November 1904 as the date of death 
of his Guru when the cause of action 
accrued to him. His suits w'cre in time — 
such is the implication of the allegation, 
and such is his way of establishing it — in 
that they w’ere commenced withiu twelve 
yearn to a day from the 30th November 
1904. 

This view is undoubtedly mistaken. 
It w’ould be fatal tp. the Plaintiff if it were 
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not. For liis case on liis chosen founda- 
tion fails upon the facts. It is not correct 
to say that the High Court in the earlier 
litigation found tliat Bhawan Gir was 
alive on tlie 30th November 1807. Wliat 
that t’ourt did find, aflirming the Sub- 
ordinalo .lodge, was that ho liad not been 
proved to be dead on tlio Kith April 1895. 
The latest date at which anyone deposed 
to his being alive was a later date in the 
same year. And there is no c^idcnce, 
either in that litigation— if it may be re- 
g.irde.l-or in this that he has ever since 
been heard of. So tar indeed as the ])ic- 
sent suds arc eoncerued the only tcsli- 
niony adduced, apart Iroin that of liari- 
har Gir, is that he has been neither seen 
nor heard of since he lelt the math in 
March lt<‘.W. rutting the ease thereforo 
at its highest for the L’laintilV—thiit is, 
e.\cluditig altogether Iroiii considenition 
both Hiirihar (Sir s direct evidence of 
death and the rlaiutiff's belief in its 
truth— the iwsition is that Bhawan Gir 
has not lieen seen or heard of since the 
year l^\)5. If so, <in the principle set up 
by the IMaintilT, he must be inesimiod to 
be dead by the end of 190-2. Accxirdingly 
these suits commenced only in 1916 are 
clearly statnte-harred as against the De- 
fendants. *- 

But the law really is that on the facts 
now assumed there is no presumption as 
to Bhawan Gir being dead either in 19t)-2 
or 1904. There is only one jiresumption, 
and that is that when those smts w-ere in- 
stituted in 1916 Bhawan Gir was no 
longer alive. There is no presumption 
at all as to when he died. That, like any 
other fact, is a matter of proof. And 
their Lordships would here observe that 
it strikes them as not a little remarkable 
that the theoi^ on this. point, on which 
the FlaintifT’e pleader hazards hie wlmle 
case, Uu. ‘widely held, although it 


has so often been shown to be mistaken. 
The learned Judges of the High Court 
have in these suits pointed out the Plain- 
till’s error. Vet, In another part o* -their 
judgment, if their Tiordships are not mis- 
liiken, they have themselves unconscious- 
ly fallen ijjto it. They have fhade a de- 
cree in the Ifaintiif’s favour because they 
bad, us they tlinught, no reliable evidence 
as to the date of Bhawan (lir's death, and 
because in their judgment it was JJor the 
Defendants to prove that dale if they re- 
lied on it. I'et at the same time they 
have acceded to llie BlaiutilT's claim for 
iiicsnc profits which, .at all events, as 
claimed, are those profits accruing three 
>cars prior to the institution of tlic suits. 
This imports that Bhawan Gir was dead 
at tlmt date. But if he was, then the 
same evidence showed that he had died 
many ycar.s before. The evidence, indeed, 
if regarded at all, required the Court not 
to .allow mesne profits but to dismiss the 
suits altogether. 

Now upon this question there is, their 
l.ordships .-ire satisfied, no difference bet- 
ween the law of India .is declared in the 
I'Aidenoe Act and the law of England 
[Itango Bttlaji v. MmUyeppa. (If], and, 
searching for an explanation of this very 
jiersistent heresy their Lordships find it 
in the words in which the rnle both in 
fiidia and in England is usually express- 
ed. These wonis, taken originally from 
In rc Phene's Trusts (2), run as follows 

“ If a person has not been lioard of for Beven yean, 
there is a presumption of law that he is dead : but at 
wliat time witbin that period he died is not a matter 
of presumption but of endence and the onus of 
proving that the death took place at any particular 
time within the seven yean lies upon the person who 
claims a right to the establishment of which that fact 
is essential.’* 

Following these words, it is constantly 
assumed^not perhaps unnaturally— that 

(1) I. Ii. B. 23 Bom. 2911 6898.. 

(2) l<.B.6C)i. 189(1809). 
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where the period of dieappeorance ex- 
ceeds seven years, death, which may not 
be presumed at any time duriiuf the ])eriod 
of seven years, may be presumed to have 
taken place at its close. This of course is 
not so. The presumption is the same if 
the period • exceeds seven s’ears. The 
period is ’one and continuous, tlwugh it 
may be divisible into three or even four 
periods of seven yeais. Ehobably the tnie 
iule would be less liable to bo missed, and 
Would*ita'lf be stated more accurately, if. 
instead of sijeakinf* of a pei-son who had 
not been heard of for seven j'ears, it de- 
scribed the period of disapiwaranoe as one 
“ of not less than seven years.” 

To .resume, however. It is manifest 
that the attcm])t made by the Plaintiff in 
his plaint to comply with Or. 7, r. 1 («) 
and set forth the date when his cause of 
action arose has failed him on the facta. 
!rhe rcsidt is to dkclosc, so far as he is 
foucei-ned, a very serious ]>ositiou. It is 
made plain by the plaint that as against 
him the Defendants had at the institution 
of the suits been by themselves and their 
predecessors in adverse ^wsscssion of the 
properties in question for more than 12 
years — in \)oint of fact since 1893 at leaat 
when the earlier litigation against them 
was commenced by the Plaintiff, and 
which is the last year iu which anyone 
proposes that Bhawan Gir was seen alive. 
The plaint itself accordingly discloses a 
state of things to which sec. 144 of the 
Limitation Act i» applicable. In such 
circumstances it may well be that it is the 
obligation of the Plaintiff by the law of 
India as it is by the law of England to 
satisfy the Court that his action is not 
barred by lapse of time. See as to India : — 
Rajah Sahib Period Sein v. MajMrajah 
Rajatvder KMiore Sing (3), Mtdiomed 

(8) 18 If. T. A. 834, 887 


lbrahim\, Morrison (J) : as to Itngti 
“ There is no doubt,” said the Court of 
Queen's Bench in Doc v. Nepean (5), 

** that the lessor of the Plaintiff must re- 
cover by the strongth of his own title and 
in order to do so must prove that he had 
a right to enter on the lands sought to be 
recovered within twenty years before 
ejection brought.” 

To all of which may l>e added the com- 
ment by liovd .luslioe (Jiffard on Doe v. 
Nepean (5), that the onus of jiroving 
death of atty person at any particular 
period must ros-t witli the person to whose 
title that fact is essential. In re Phene's 
Trusts (2). 

On this footing therefore the Plaintiff 
here would fail in the absence of evidence 
of the dentil of Bhawan (lir within twelve 
years before the institution of the suits. 

J3ut it is unnecessary in the state of the 
evidence in this case to ])roceed upon any 
such strict view of (he Plaintiff’s posit'on. 
He has liimself, and iu tliese 6ui|:s, sup- 
plied affinuutive evidence, which their 
Js^rdships cannot disregard. Hurihar 
Ciir was called as a witness on his behalf. 
In liis cvidence-iii-chiof he solemnly de- 
posed that Bhawan Gir died in his pre- 
sence at Ilardw-ar in April 1892. Jn cross- 
exaniination he added that he himself per- 
formed his funeral ceremonies, and that 
if anybody said that ho did not die iu 
April 1892, it would be false. And by 
way of contirmatiun the Plaintiff stated in 
his evidence, as their Ijordsliips have al- 
reaily observed, that he himself believed 
that liarihar Gir was telling the truth in 
this matter, while, as has also been 
shown, his own actions and claims ever 
since have alone been coueistent with 
that belief. 

(8) L R. S Ch. >89 pp. 161-188 (1868). 

r4) t. L. R. 6 Cal. 87 (1878). 

(6) 6 B. * Ad 80, (U (1689}. 
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To their Lordships it seems impossible 
Unit such evidence adduced by the Plain- 
tiff himself, fatal as it is to his case, can 
be itrnored. They are not blind to the 
ditticuhy. Tliey do not forget the wealth 
of circumstantial evidence to tlie effect 
that Bhawaii Gir was alive as late as 1895 
adduced by the Defendants or their pre- 
decessors-in-title in the earlier litigation, 
and then accepted and acted upon by the 
trial Judge to the I’laintiff’s undoing. 
They do not forget that at that time such 
evidence was vital to the defence, nor do 
they fail to note the absence now of any 
counterpart to it when the lapse of time 
has inude it to the highest interest of the 
Defendants to accept the I’laintiff’s story 
tliat Dhawan Gir has been dead all theM 
years. Their Lordships boar all this in 
mind, and see no txjcasion to commend 
these highly sophisticated tactics of the 
Defendants. Dut they find it impossiblfc 
to ignore the consistent altitude of the 
Plaintiff, supported now by uncontradict- 
ed direct evidence of death and a W'ealth 
of concurring testimony to the effect that 
since Dhawan Gir abandoned the math 
in 1892 with Harihar Gir he has not been 
seen or heard of. If these suits were 
being brought against Defendants, neither 
parties nor privies to the earlier litigation, 
there could, in their' Lordships’ view, 
have been no (pieetion that the evidence 
now adduced on behalf of the Plaintiff 
would have been completely destructive 
of his case. Is the position of the Defend- 
ants so compromised by their attitude in 
the earlier litigation that they are in 
effect estopped from deriving benefit from 
the Plaintiff’s evidence of death even if 
it now, by reason of the lapse of time, has 
gained so greatly in force ? It is of course 
hard upon tjie Plaintiff that evidence re- 
jected in 1895, when it would have helped 
him. shoiijd^iow be accepted when it hurts 


him. On the other hand, it must be re- 
membemd that the complete disappear- 
ance down to the present time of Bhawan 
Gir and the now disinterested character 
of the evidence adds to the Plaintiff’s 
story of his death a strength from external 
circumetances altogether lacking in 1895. 
^loreover, to ignore the evidence altogether 
would be to fly iu the face of the statute. 

The diflioulty of the, Plaintiff’s present 
lX)sitioi] in this mutter was iiot/i>it would 
seem, at all a])preciated in the - Courts 
below. Das, J,, in the High Court, for 
instance, proceeded upon the footing that 
bis evidence on this ]K)int was adduced 
only in* the earlier proceedings, and the 
learned Judge disposed of the point : — • 

“ It is quite true that it was the Plaintiff's o<iso in 
the suit which he instituted iu 1895 that .liliawan (lir 
died on the 15ih liuisak 1299, but that case was not 
accepted bj the Courts " 

That is all. To the evidence in the pre- 
sent spit I he' learned Judge makes no 
allusion. It is that evidence which their 
Lordships find' themselves unable to 
ignore. The Plaintiff must, as it seems 
to them, take the consequences of .solemn 
testimony given hy himself and adduced 
on his behalf.' 

This dis^Kues of the case, and it is un- 
necessary for their Lordships to deal with 
the important and difficult queHion whe- 
ther here the statute did not commence 
to run in favour of the Defendants from 
the dates of the wrongful alienations of 
the properties or at all events from the 
date of his final abandonment of his oflico 
by Bbawan Gn* and not only from his 
death. Whether, ifl other words, the 
case is governed by 'the decisions of which 
Damodar Das v. Lakhan Das (G) may be 
taken as the leading authority : . or by 
the line of authority' of which Vidya 

( 0 J L. B. 87 I. A. 147 : a. c. I L B. 87 C»l. 

>85 r U 0. W. V 88<t (10iol. 
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Varutki ThMiha ▼. BahuanU Ayyar (7) 
may b* tohen m typical. Thw Loti- 
shipa bMIc not pranoonoing upon it have 
given vi^ careful conaideration to this 
inteMsting and difficult question. Upon 
it they say no more than this, that they 
must not be taken to accept the view with 
reference to it propounded by the High 
Court. So far as they -are concerned the 
question remains entirely open to be de- 
termined when it arises. 

For the reasons above given, however, 
they are of opinion that the decree of the 
High Court should be re-called and that 
of the trial Judge restored, and they will 
humbly advise His Majesty accordingly. 
The Respondents must pay to the Appel- 
lants their costs before the Board and in 
the High Court. 

Solicitors : Messrs. Watkins d Hunter 
tor the Appellant. 

Solicitor : Mr. H. .S'. L. Polak for the 
Respondent. 

O. D. M. 
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TiiUHU9Ad(VIIIofl8S6),tK. 170(9) 
— AmAoMr of nM-trmsftrMs ooespatu^ Molding 
not rooogn i iod Ig ^ lomMord eaimot make dopotit 
umdsTSsaHim. 

The purchaser of the tohole or portion 
of A nim-iransferahle occupancy holding 
who has not been recognised by the land- 
<7> L.B. as L A.'8(tt! •. 0. 1. L. B. 44 Mad. 
«M|MO.WdN.B87(Wn}. 


lord has not an interest in the hold- 
ing which is voidable on the sale and is 
not entitled to make a deposit under see. 
IfO (8) of the Bengal Tenancy Act. 

. This was a Rule granted on the 9th of 
April 1925 against an order of the Munsif, 
8rd Court, Contai (Mr. D. N. Basu), 
dated the 28rd February 1926. 

, The Rule came on for hearing before 
Cuming and Mukerji, .T.T., who, owing to 
conflict of decisions on the point that 
arose for consideration in the Rule, 
referred the case to the Full Bench. 

The Obdbb or Rrtebbnob was as fol- 
lows : — 

CuMiBO, J. — ^The facts of the case out 
of which ibis Rule has arisen are briefly 
these : — 

The Petitioner purchased a certain 
holding in 1907 in execution of a mort- 
gage decree against the recorded tenants 
Opposite Party Nos. 2 and 8 and obtained 
possession. The property was sold m 
execution of a decree for rent in Execu- 
tion Case No. 136 of 1924. On this the 
Petitioner applied to deposit the decretal 
amount under sec. 170, Bengal Tenancy 
Act. The learned Munsif held that he 
was not a person having an interest void- 
able on the sale and hence was not en- 
titled to make the deposit. The Peti- 
tioner moved this Ciourt and has obtained 
this Rule. Speaking for myself, I should 
hold that the learned Munsif is right. 

Admitting for the sake of argument 
that the Petitioner has an interest in the 
holding that interest is not voidable but 
passes with the sale. 

When a holding is sold in execution of 
an arrear of rent what passes to the pur- 
chaser is the holding subject to the provi- 
skms of sec. 22 and also subject to tlie in- 
terests defined in sec. 159 which are des- 
hribed as protected interests but with the 
power to annul the interests defined as 

92 
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iiuBimbrADces. Sec. 160 defines 'e pro- 
tected interest wd sec. 161 defines what 
are not protected interests bnt are interests 
which are described as encumbrances. 
These interests or encumbrances are void- 
able and it is obvious that sec. 170 (fi) 
would apply to such an unprotected in- 
terest. If therefore the interest that the 
Petitioner holds falls within neither of 
these sections, it is an interest that passes 
with the sale and so is not a voidable in- 
terest. 

Clearly a purchase of the whole hold- 
ing at a sale in execution of a decree does 
not fall within either sec. 160 or sec. 161. 
An incumbrance implies a limitation of 
the right of the tenant and not a total ex- 
tinction [Tomizuddi Khan v. Khoda 
Neieaz Khan (1)]. I should thus have 
no hesitation in holding that a purchaser 
of a non-transferable occupancy holding 
without the landlord’s consent had no in- 
terest in the holding voidable by tbe sale 
which would entitle him to make a depo- 
sit under sec. 170 (3). 

Unfortunately the question is not rcy 
integra. It has been the subject of 
numerous decisions of this Court and 
these decisions are not uniform. 

I propose to deal with, first of all, the 
decisions which take the contrary view. 

The first of theses is the case of Tarak 
Das Pal V. Harish Chandra Banerji (2). 

In that case it was held that the pur- 
chaser of a holding who has not been re- 
eo^sed as a tenant by the landlord has 
an interest in the holding which is void- 
able on a sale held in execution of a decree 
for rent against the registered tenant. It 
was held in that case that as the pur- 
chaser had been in possession claiming 
for mwe than 12 years to be tenant to the 

11) 14 0. w. N. sas; ■. 0 . 11 0. L. j.'ie 
(i90®. 

O) 1? n. w. H. leSKlOlQ. 


knowledge of the landlord that he had 
such an interest ae is cmitempiated hy 
sec. 170 (8) and that such an intenst -itas 
voidable by the sale. 

With the greatest zeiqM^ to the leasar 
ed Judge I am unable to undMstand 
what the interest could be unless it were 
the limited interest of a tenant. 

The learned Judge then held, though 
for reasons that ares, not clear, that 

this was an interest voidable *by the sale. 

The next case to be considered is the 
case of AhamadtUla Choudhury v. Proyag 
Sahu (6). This again was the purchase 
of a holding. In this case no question 
arose of the purchasers being in posses- 
sion for more than 12 yeans. In this case 
the Full Bench case of Dayamoy'i Dost v. 
Ananda Mohan Ray (4) was considered. 
The learned Judge held that the effect of 
the sale was to give the auction-purchaser 
the right to oust the transferee and that 
it had been held in Tarak Das Pal v. 
Harish Chandra Banerji (2) that that 
fact makes the interest of the purchaser 
one that is voidable on the sale. 

As against this decision we have been 
referred to the case of Barada Prosad Boy 
Choudhury v. Foizuddi Haidar (6). In 
that case the purchaser of a part of a hold- 
ing who bad not been recognised by the 
landlord applied to make the deposit. Jn 
their judgment the learned Judges re-, 
mmrked that there had been some conflict 
of decisions in this Court on the point. 
They referred to the cases I have already 
mentioned and also to two unreported 
cases I shall presently deal with, Kumar 
Narendra Mitter v. Abdul Molla (6) and 

rx) 17 r. w. N. 168 (ISIS).. 

(8) so 0. W. N. SB riei4). 

(4) I. L. B. 48 Cal. 178: a. o. 18 0. W. N. 

B71 (F. B.) OB14). 

. (■> 98 0. W. K. 845 0984). 

(8) Civil Role Ko. 87 'of 1978 1 87' 0. W. K. 

■ 178 (BIiort-w>iat)(lM8). 
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H/Munned I^maH y. Satya Chandra Sar~ 

Mr (7). 

The leacrned Judges did not distinguish 
these' cEses from the first two cases re- 
ferred to, bht held '^hat as the contrary 
view 'had' been taken in a number of later 
oases they did not think it necessary to 
refer tiie matter to the Full Court. They 
held that the transferee of a whole or a 
part of a ^nou-transferable occupancy 
holding not recognised by the landlord 
was not entitled to make a deposit under 
sec. 170 (J), because the interest of such 
a transferee passed by the sale and was 
not* voidable on the sale. 

In the Appeal from Appellate Order 
No. 244 of 1921 and Civil Revision Case 
No. bffi of 1921, Mahomed Ismail v. 
Satya Chandra Sarkar (7) and in Civil 
llule No. 37 of 1923, Kumar Narendra 
Nath Mitter v. Abdul Molla (6), the same 
view was taken. 

There is clearly therefore a conflict of 
decisions in the Court and for this reason 
a reference to a Full Bench is necessary. 

The point on which the decision of the 
Full Bench is required is whether a pur- 
chaser of the whole or portion of a nou- 
transferable occupancy holding who has 
not been recognised by the landlord has 
an interest in the holding which is void- 
able on the sale and so entitled to make a 
deposit under sec. 170 (3), Bengal Ten- 
ancy Act. 

Under r. 1, Chap. VII, High Court 
Rules, the case is referred for decision to 
a Full Bench. 

MtTKEBJi, J.— I agree. 

Babua Sitaram Banerjee and Bijoy Pro- 
sad Singh Roy for the Petitioner. 

(4) otvil Bole No. 87 of 1888; 27 0. W. 

176 091uirt.iMtM} (1088). 

(7) llis- Aw, Vo. 844ot 1081 ud Oiffl Bul« 

Ir: Ne.^601 *t 1081 1 86 0. W. N. 170 (Short. 
ntttM)'(1888>. 


Dr. 8. C. Basok and Bahu Bhupendra 
Narain Bera for the Opposite Purties. 

The Judgment of thb Court was as 
follows : — 

Obattebjba, J. — The question referred 
to the Full Bench is whether a purchaser 
of the whole or portion of a non-transfer- 
able occupancy holding who has not been 
recognised by the landlord has an interest 
in the holding which is voidable on the sale 
and so entitled to make a deposit under 
sec. 170 (3) of the Bengal Tenancy Act. 
'Sec. 168B of the Bengal Tenancy Act 
provides that where a tenure’ or holding 
is sold in execution of a decree for arrears 
of rent (under the provisions of Chap. 
XIV of the Act), the tenure or holding 
shall (subject to the provisions of sec. 22) 
pass to the purchaser. Sec. 159 lays 
down that such purchaser shall take sub- 
ject to certain interests defined as " pro- 
tected interests and with power to annul 
the interests defined in Chap. XIV as 
incumbrances.” That being so, the hold- 
ing itself passes to the purchaser subject 
only to the ‘‘ protected interests ” and 
with power to avoid incumbrances. 

In the present case, the Petitioner is 
the unregistered transferee of the hold- 
ing from Opposite Parties Nos. 2 and 3 
who Sre recorded as tenants of the hold- 
ing in the office of the landlord, the Oppo- 
site Party No. 1. The Opposite Parties 
Nos. 2 and 3, the original tenants, repre- 
sent ^ far as the landlord concerned) 
the ownership of the holding. Sale held in 
execution of a rent decree under the pro- 
visions of Chap. XIV of the Act would 
pass to the purchaser the holding itself 
free of any interest of the unregistered 
transferee. That behig so, the ques- 
tion arises whether the interest of the 
Petitioner can be said to be an interest 
Which is ” voidable on the sale.” Now if 
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the interest is extinguished by the sale 
and ceases to exist, can it be said that the 
interest is voidable on the sale? There is 
no doubt that the Petitioner had acquir- 
ed (except against the landlord) an in- 
terest in the holding. But if such in- 
terest did not subsist after the sale, it is 
difficult to see how any question can anse 
of avoiding such interest. 

Apart from the authorities on the point, 
it appears to me that the words ' interes 
voidable on the sale ” refer to interests 
coming within the desenption of in- 
cumbrance,” which, unless steps are taken 
to avoid them, subsist after the sale, and 
the interest of a transferee of the holding 
itself from the tenant is not such an in- 
terest. Sec. 161 of the Act defines ” in- 
cumbrance,” and sec. 167 lays down how 
such incumbrance can be annulled by a 
purchaser having ixiwer to annul the 
same. In the case of Abdid Bahaman 
Choudhury v. Ahamadcr Bahaman (8), it 
was held that the interest of an unregis- 
tered purchaser of a portion of patni tenure 
is not an incumbrance within the mean- 
ing of sec: 161 of the Act, and eo far as 
the present question is concerned, there 
is no difference between a patni tenure 
and a holding. ^And if a portion of a 
tenure or holding is not an incumbrance, 
the entire tenure or holding cannot be an 
incumbrance. Apart from the decided 
cases, therefore, it appears that the in- 
terest of an unregistered transferee is not 
an interest ” voidable on the sale. 

It has, however, been held in some 
cases that it is an interest voidable on the 
Bale. In Badhika Nath Sarkar v. Bakhal 
Baj Gayen (9) (a case under sec. 171 of 
the Bengal Tenancy Act) the question 
was wbother an unrecorded purchaser of 

, (8) I.L.B.48 0»L668i t. o. 19 0. W. N 
-..if 1917 uei6). 

’ (9) 13 0, W. N. 1176 (1909). 


a share in a darpatni tenure had' an in- 
terest in the tenure which was voidable 
upon a sale in execution of a dec^ for 
rent obtained by the patnidar against the 
recorded tenants of the darpatni and, as 
such, could apply under sec. 171 the 
Bengal Tenancy Act. The learned Judges 
observed as follows : — ^There can be no 
question that the predecessor-in-interert 
of the present Appellants was a person 
who had an interest in the tenure. There 
can be no question also that the interest 
was such as would be voidable upon the 
sale because the patnidar was entitled in 
execution of the decree obtained agamst 
the recorded tenants of the darpatni to 
sell the entire tenure. The reason, 
therefore, why the learned Judges held 
that the interest would be voidable on the 
sale was that the entire tenure would be 
sold in execution of the rent decree ob- 
tained against the recorded tenants. 
That shows that the learned Judges were 
of opinion that an interest which would 
be injuriously affected by the sale is an in- 
terest voidable on the sale.. But as al- 
ready pointed out, the expression ” void- 
able on the sale ” indicates the subsist- 
ence of some interest which has to be 
avoided after the sale. The case of 
Jngal Mohini Dasi v. Srinath Ghatterjee 
(10) was a case under sec. 170, cl. (3) of 
the Bengal Tenancy Act. But it proceeds 
upon the same reasoning. These were 
followed in the case of Tarak Daa Pal 
Choudhury v. Harish Chandra Banerji 
(2), where it was held that ” a purchaser 
of a holding who has not been recognised 
as a tenant by the landlords has an in- 
terest in the holding which is voidable on 
a sale held in execution of a decree for 
rent against a regisitered tenant within 
|the meaning of cl.. (8) of sec. 170 of the 
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Bengal Tenancy Act.” The learned 
Judges pointed out that ” the expression 
used by the legislature is interest void- 
able on^the sale,” and not incumbrance 
” voidable on the sale ” under the provi- 
sions of the 14th Chapter of the Bengal 
Tenancy Act. The language used by 
the legislature is comprehensive and should 
not be narrowly construed in view of the 
obvious object of this provision. The case 
of Ahamadulla Chondhury v. Prayag Sahii 
(d) mermy followed the above case. 

The whole thing turns upon the mean- 
ing to be attached to the expression 
” voidable on the sale,” whether it means 
an interest injuriously affected by the 
Wale, or an interest which subsists and 
which has to be a%oidcd after the sale. 
The opinions of the learned Judges who 
decided the above cases arc eiitillcd to the 
highest resiiect, but it seems to me that 
the distinction jioiuted out above was nut 
kept in view in those cases. 

It is contended by the learned vakil for 
the Petitioner t hat some steps have to be 
taken by the purchaser at a sale if the un- 
registered transferee d<jes not give up 
possession of the holding, and, therefore, 
it is a case of avoiding the interest on the 
sale. But if that contention is well- 
founded, it may bo applied with equal 
force to the case of a tresjmsser, who cer- 
tainly has no interest voidable on the sale. 

There are a large number of decisions 
of our Court and a decision of the Special 
Bench of the Patna High Court | Maha- 
dev Ltd V. Langat Sing (11)] supporting 
the view I have taken. They are all 
noted in. Sen’s Bengal Tenancy Act, Sth 
Edition at pages 797-796. It is unneces- 
sary to discuss them. 

For these reasons, I think that the 

(8) aO|O.W. IT. 89(1914). 

(11) [1917] Pat. 189 i a P. Ih /. 4K7 (Spl. B.) 

0917). 


question leferted to the Full Bench must 
be answered in the negative. The result, 
therefore, is that the Rule is discharged 
with costs, two gold hohurs, for all the 
hearings. - 

Cuming, J. — l agree. I have already 
stated my reasons in the Letter of Refer- 
ence and I do not think that I should 
take up the time of the Court by reiterat- 
ing them. 

B. B. (jiiosE, J. — agree. My view 
was already expressed in the case of 
Barada Prosad Boy Chmdhury v. Foizuddi 
Haidar (6) and the discussions that I 
have heard to-day conHrm me in my opi- 
nion. The only thing that T may add 
is that where an interest is extinguished 
on a sale, nothing remains afterwards 
which need be avoided. The interest, 
therefore, of the Petitioner cannot bo 
called an “ interest voidable on the sale.” 

Panton, J. — I agree in the judgment 
delivered by my learned brother Mr. 
Justice C'hatterjea. 

Page, J. — agree. The words ” in- 
terest voidable on the sale ” in sec. 170 
(3) of the Bengal Tenancy Act connote 
that such interest may or may not be 
avoided by the auction-purchaser at his 
election. But whether the interest in 
qtieetion will cease on the sale or subsist 
thereafter is a matter over which the pur- 
chaser has no control. He can neither 
make the holding transferable by affirm- 
ance nor avoid the transfer by disclaimer. 
It seems to me, therefore, that it is not 
quite correct to say that the Petitioner’s 
interest would pass on the sale. What 
really would happen is that under the 
sale the title to the holding would pass to 
the purchaser free from such interest, 
which would be extinguished on the sale 
taking place. 

8. 0. M. 

(6) 88 0. W. R. 846 (1984). 
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1 3,* January. 

Civil Procedurv Codt (Act V of 1908), Or, 49, 
r. i-R. 14 of Chap. VlII of the RvU* of the Iligh 
Court, CaleuUa-Strvieo of tummout, how to bo 
efeoteJ, by ponnn employed by the attorn^ or am- 
fdotfed by the dUnU 

Sminwmes should be served by the 
altoniey’s employee and not by an indivi- 
dual speoially employed for the purpose 
by the client. 

This was an application in chambers 
before Buckland, J., on behalf of S. V. 
Bui)ramaiiia C’hetty, one of the Defeu- 
daiils in this suit, for an order that the 
execution of the ex yarte decree in this 
suit be stayed on the f^round that there 
was no proper service of summons. It 
appears that a siiiiimons was directed to 
be issued by this C’ourt under Or. 21, r. 10 
of the Civil Procedure Code calling upon 
the Defendants to show cause why leave 
should not bo granted for execution of the 
ex parte decree passed on 18th March 
J012. The said summons was served by 
the monih gornaata of the I’laintiff and one 
K. P. Baju Naidu, who purported to be a 
village headman of the village of Siru- 
kunapatti, on the said Dejfendant by affix- 
ing a copy thereof on the outer door of the 
ordinary place of residence of the said 
Defendant in that village on 4th May 
1925, on the Defendant’s refusing to ac- 
knowledge service thereof. The Defend- 
ant denied service. He submitted that 
K. P, Kaju Naidu had no right or 
authority to serve the said notice and 
the notice was not legally or properly 
lerved. 

Sir Benode Milter (with Mr. »V. M. 
Bose) on behalf* of the Defendants appli- 
cants referred to Or. 49, r, 1 of the Civil 


Procedure Code and r. 14, Chap. VIII of 
of the Buies of the High Court. He 
argued that the village headman was not 
an attorney’s employee and he had no 
authority to serve and therefore ° the ser- 
vice was not in accordance with law. 

Mr, A. K. Hoy opposed the application 
on behalf of tlie Plaintiff. He argued 
that there was nothing to show that the 
headman of the village was not a person 
employed by the attorney. He sent out 
the summons to his client in Ma(h*as wlio 
employed the lieadman. Th? Court 
having made the order, it should be pre- 
sumed that the service vras proper. 

The Ji'DciMENT OF THE CoiJRT was as 
I'o'Iows : — 

iU’CKLAND, J. — This is an application 
to set aside an order of I8th ]\Iay 1925 
gi\ing the assignee of a decree made on 
the bth March 1912 liberty to execute the 
decree and for transmission of tlie decree 
to a (’ourt in the Madras Presidency for 
the purpose. 

'rhe applicant states lie was never 
served with notice of that application and 
he relies on his own petition verified by 
the allidavit of K. M. M. Kasi Viswanuth 
Pillai as well as the atfidavits of othei- 
persons. I may say at once that I do 
not decide upon the facts or any point 
argued or toiiclied upon in the affidavits 
other than that to which I shall presently 
refer, not that they iiave been aban- 
doned, but because the point U|}Oii which 
1 proiK)8e to dispose of this matter ap- 
pears to he conclusive and entirely suffi- 
cient for the purpose. 

The affidavit of service of tlie original 
notice is by K. P. Eaj'u Naidu who says 
that he is the village headman of village 
Rirukimepatti in the District of Bamn^ 
in the Presidency of Madras. He then 
goes on to state what he did and assuming 
that these statements are accepted; as to 
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which I say irathing, on the face of it the 
afBdavit is impeachable. The affidavit piir* 
p(Hrt8 to have been sworn by this village 
headman before a gentleman who signs as 
a member of the Hamnad District Board 
and the Taluk Board. With regard to 
the power of this gentleman to adminis^ 
ter the oath that only affects the matter 
of proof of service and does not go to the 
root of the whole matter, bnt it is argued 
that the Village headman is not a proper 
person to sen'e the summons. 

Service of process through another 
Court need not be considered. Other- 
wise service of process issued by this 
Court is governed by Or. 49, r. 1 of the 
Code of Civil Procedure and Chap. VITI, 
r. 14 and r. 24A of the Buies of this 
Court as regards process other than sum- 
monses to Defendants, writs of execution 
and notices to Bespondents. Outside the 
local limits of the jurisdiction of this 
Court such processes as ma.y be served 
by attorneys are usually served either by 
their employing somebody for the pur- 
pose or by registered post under r. 24 A. 
In this particular matter service purports 
to have been effected by none of the re- 
cognised means. 

There is no provision of law so far as 
I am aware for handing the notice to a 
village headman to serve upon a party 
resident in his village. It has been 
argued that an attorney may employ the 
village headman. The s|)ecial employ- 
ment -of an individual does not seem to 
me what is contemplated by Or. 49, r. 1 
of the Code which might be deemed to 
refer to persons in the attorney’s regular 
service, but T need not decide that, because 
I enquired of the attorney through learn- 
ed Counsel whether or not the attorney 
was Spared to say that he did employ 
iihe village headman, and the answer 
that 1 reDdived was that the attorney told 


his client to do it through the village 
headman which X was informed • is. the 
common practice in the Madras ' Presi- 
dency. 

In these circumstances I am of opinion 
that there was no service upon the De- 
fendant that I may recognise and 'apart 
from the facts there was therefore no ser- 
vice as contemplated by law and the . ap- 
plicant is entitled to the order. 

There will be an order in terms of sum- 
monses. 

Mr. ill. N, Dutt, Solicitor for the Plain- 
tiff. 

Mr. Raj Kumar Basu, Solicitor for the 
Defendants. 

P. D. Application allowed. 

(CIVIL APPBLLATB JUBISOIOTIOM.] 
Appeal fbov Appbllatb Dbcbbb 
No.}26e6 OF 1923. 

Akhot Kdmab 
Tat.ukdab and ors., 
Appellants, 

V. 

Sobendba Lal Pax, 
Respondent 

CivU Procedure Code {AH V of 1908), tee. 7S, 
Or. iS, r. 18— Money deereee againit tamejudg- 
mmt-dddor, appHeatione for exeawtion by iteo 
deeree-kotdm— Death of one before aeeete received— 
No applicatkn by legal r^eeentative t» eont^ua 
proceeding vhm mmey received and paid to (w- 
PMng deeree-holder—Smt by legal repreuntative 
of deoeoeed decree-holder to reeoter ehare of aeeete 
if lice under tee. 78 (2) or on equitable prindplet. 

Where one of two persons who had 
applied to the same Court for execution of 
their respective decrees for money against 
the same judgment-debtor died before the 
assets were received by the Court : 

Held — Thai under Or. SH. r. 12, C. P. 
C.. it was not necessary for the represen- 
tative of the deceased decree-holder, nor 
wai it competent for him to apply for 
eubstitution in the execution proceedings. 


B. D. Quo^b, J. 
Pasto.v, J. 
19r6, 

24, February. 
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It was open to him to apply immediately 
for carrying on the proceedings in execu- 
tion of the decree or to apply for fresh 
execution under Or. 21, r. 16 of the Code. 
Failing such an application and in the ab- 
sence of anyone between whom and the 
surviving deeree-hoUler a rateable distri- 
bution could be ordered, the Court acted 
correctly in allowing the latter who Had 
bid at the execution sale to set off his de- 
cretal money against the purchase money, 
and a suit by the legal representative of 
the deceased decree-holder under see. 73 
(2) of the Code for a share of. the assets 
Mas not maintainable, nor was he en- 
titled to any such relief on equitable prin- 
ciples. 

No relief can be granted on equitable 
principles about a cause of action which 
is created by and specially provided for in 
a statute if it does not fall within its pro- 
visions. 

This was an appeal against the decree 
of P. M, C'hatterjee, Esq., Additional 
District Judge of Zillali Dacca, dated the 
I4th day of August 1923, modifying the 
decree of Babu Padiupati Bose, Subordi- 
nate Judge, 4th Court of Dacca, dated the 
24th day of June 1921. 

The facts of the c^se will appear from 
the judgment. 

Bobus Jogesh Glumdra Roy and Ban- 
him Chandra Banerjee for the Appellants; 

Mr. Sarat Chandra Roy Choudhury 
(with Babtt Bhagirath Chandra Das) for 
the Beepondent. 

The Judgment op the Court was as 
follows : — 

This is an appeal by the Defendant 
No. 1 against a judgment and decree of 
the Additional District .Judge of Dacca 
revernng a decree 'of the Subordinate 
that place. The facts are as 
Idtbwi^^fhe Defendants oljUdi^' a 


money decree against certain persons on 
the SOtb Iifay 1917. The FlaintiSs* 
father also obtained a money deetet) 
against the same judgment-debtors on the 
3rd October 1917. Both the Defendants 
and tlie Plaintiffs’ father applied for exe- 
cution of their decrees. The Plaintiffs’ 
father made an application for rateable 
distribution of the assets under sec. 73 ci 
the Code of Civil Procedure on the 9th 
October 1917. Then the Plaintiffs’ 
father died on the 18th February 191^ 
I'lie property which was attached in exe- 
cution of the Defendants’ decree was sold 
on the 9th March 1918 and it appears that 
the decree-holder was allowed to set off 
the purchase money against the decretal 
amount. The present Plaintiffs made 
an application for substitution in the 
place of their deceased father in the exe- 
cution proceedings in the Court of the 
Subordinate Judge on the 6th April 1918. 
Tlie Subordinate Judge rejected the appli- 
cation on the I '2th April 1918. Against 
that order there was an appeal by the 
Plaintiffs and.^titte Appellatp (3ourt made 
an order for substitution on the 31st May 
1918 and the Plaintiffs were substituted 
in the execution proceedings on the 6th 
July 1918. Thereafter the Plaintiffs 
made an application for rateable distribu- 
tion of the assets on the 20th June 1918; 
that was rejected in September 1918. 
Against that order the Plaintiffs moved 
this Court in its revisional jurisdiction 
and the rule obtained by him was dis- 
charged on the 24th March 1919. The 
present suit was instituted purporting to 
have been made uitder sec. 78, sub-see. 
(2) of the Code of 'Civil Procedure, on the 
22nd September 1919. The trial Court 
dismissed the suit mainly on two gp^onds. 
First, that the Plaintiffs did not' obtain 
a certificate under the Suooessum fCeiti* 
fioate*Aot in order to reoe^r.thn'SEiaBBt 
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wliich: was due to’ their deceased {ather. 
Seooodly, that the provisions of sec. 73 of 
the Cbde of Civil Procedure did not apply 
to. the suit and therefore it ought tp fail. 
.Od appeal by the Plaintiffs the learned 
Judge has reversed the decision of the 
'Subordinate Judge on the question of suc- 
■cessioh Certificate as he held that as the 
: Plaintiffs had substituted themselves in 
the 'exeeution case in place of their de> 
.ceased father the money really accrued to 
them after the death of their fathra and 
no HticceKsion certificate was necessary. 
■I.t is unnecessary for ns to come to any 
decision on this question, because it is 
really a matter of form and no suit could 
have been dismissed on the ground of 
absence of a certificate. If we held that a 
succession certificate was necessary, we 
should hold that the proper course for the 
trial Court ought to' have been to allow 
the Plaintiffs time to produce a succes- 
sion certificate retaining the suit in the 
file of the Court. The real question is 
whether the Plaintiffs are entitled to the 
relief they claim. The learned Addi- 
tional District Judge has held that sec. 
73, sub-sec. (1), of the Code of Civil Pro- 
cedure did not apply in terms to this 
case, and that being so, he ought to have 
held that sub-sec. {2) of sec. 73 does not 
entitle the Plaintiffs to bring such a suit 
as this. But the Additional District 
JudgR has decreed the suit on the ground 
that, the Plaintiffs are entitled to relief on 
principles of equity. Sec. 73, sub-sec. 
(1), enacts that “ where assets are held by 
a Court, and more persons than one have, 
b^ore the receipt of such assets, made 
application to the Court for the execution 
ct decrees for thO' payment of money 
pangd against the same judgment-debtor 
„a|id^7e not. obtained satisfaction thereof, 
j^tjm.asMts after deducting the coste of 
Mslixatioh shall be rateably distributed 


flftnong all such persons.** In this case 
thi^ was an application by the Plaintiffs* 
father for the execution of the decree 
which he had obtained against the eame. 
judgment-debtor as the Defendant No. 1 
had. The order therefore for rateable dis- 
tribution ought to have been made on that 
application. But the unfortunate circum- 
stance which happened on tbe death of the 
Plaintiffs* father on the 18th February 
1918 led. to the result that there was no 
one in existence at the time when the 
assets were realized between whom. and 
the Defendant the assists could be rate- 
ably distributed. It is contended on be- 
half of the Plaintiffs {bat the fact that an 
order for substitution was made by the 
Appellate Court on the 30th May 1918 
kept alive the application made by the 
Plaintiffs’ father and it ought to be held 
that the application for execution made 
by the Plaintiffs* father continued 
throughout which would entitle the Plain- 
tiffs to a rateable distribution of the 
aasets. The difficulty in accepting this 
contention arises from the fact that there 
is no provision for any substitution in the 
case of the death of a decree-holder who 
has apjdied for the execution of his decree. 
Or. 22, r. 12 of the Code of Civil Proce- 
dure provides that r. 3 which refers to 
substitution of legal representatives of a 
deceased Plaintiff does npt apply to pro* 
ceedings in execution of a decree. On 
the death 'of the applicant for execution 
it was open to the legal representatives of 
the deceased decree-holder to apply im- 
mediately for carqring on the proceedings 
in execution of the decree or to apply for 
.fresh execution under Or. 21, r. 16 the 
Code of Civil Procedure. It was not 
necessary for them nor was it competent 
.to make' an application for substitution. 
The order for substitution of the Plaiin- 
•tiila ia the place of. their deceased father 

93 
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in the execution proceedings cann(^ tw 
heM tn have continued the appliowion 
made hy the father of the Plaintiffs, 
liuring the period between the 18th of 
February and t'Le 6th of April 1918. 

The position is that the applications for 
execution and for rateable distribution of 
the assets by the Plaintiffs’ father were 
not continued on his death on the 18th of 
February 1918 and when the property was 
sold on the 9th March 1918 there was no 
person before the Court who could parti- 
cipate in the rateable distribution of the 
assets. That being so, the order of the 
Court allowing the Defendants to set off 
the decretal money against the purchase 
money of the property cannot be ques- 
tioned as liaving been wrongly made. It 
cannot therefore be held under stib-sec. 
(S) of sec. 73 of the Code that the assets 
were liable to be rafeably distributed 
under sec. 73 (I) and that they were paid 
to a person not entitled to receive the 
same. On that ground the Plaintiffs’ 
suit is not maintainable and it must be dis- 
missed. 

The last argument addressed to us by 
the learned Advocate of the Plaintiffs was 
that it was a very hard case and that we 
should on equitable .principles give relief 
to the Plaintiffs. Ttte difficulty in accept- 
ing this contention is that one cannot 
grant relief about a cause of action which 
is created by and especially provided for 
in a statute if the matter does not fall 
within its provisions, on equitable prin- 
ciples. Ordinarily a decree-holder is en- 
titled to realize his dues from the property 
of the judgment-debtor. It is only by 
virtue of'sec. 73 of the Code of Civil Pro- 
cedure that rateable distribution between 
different decree-holders is allowable. It 
is unfortunate that 'bn account of the 
ffeath sfc ^ Plaintiffs’ father they have 
betti dii^ved of the advantage* allowed 
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under that section, but it anpeaca;^t 
they were wrongly advised in not presmt- 
i^ their application on the death of their 
father for rateable distribution of the 
assets before the assets were zeaBaed. 
TW delayed for about two imnith* 
before they made any application and 
about a month after the sale of the' pro- 
perty. The appeal must be allowed on 
the ground we have stated above and the 
Appellant will be entitled to his costs in 
this Court and in the Courts below. 

Roimetime after our judgment was pro- 
nounced but before the transcript was 
submitted for our signature, the learned 
Advocate for the Respondent drew our 
attention to the case of Manmatha Nath 
Mitra v. Hakhal Das Tetoary (1). In 
that case it was held that on the death of 
a decree-holder, during Ihe pendency of 
an appeal in execution proceeding, it was 
open to the legal representatives of the 
decree-holder to apply for leave to prose- 
cute the appeal. But that case is no 
authority for the proj)osition that an order 
for rateable distribution of the assets may 
be made when the person in whose favour 
it might be made is dead and there is no 
other person on the record at the time 
when such distribution might have been 
directed. 

N. G. 

(Olva APPBLLATB JUR180I0T10V.r 

Appral prom Appcuatb Dior** 

No. 59 or 1921. 

' Sailaja Nath Githa 

CuHiNO. J. Rot, Plaintiff, 

B. B. Ghobc, J. Appellant, 

1926, V. 

4, March. Charu Bala DaaIi, 

J Defendant, BiespA^eni 
Apptai, mointaiHabaUjf of-BsSkm, ffOlJ . 

(1) U 0. W. K. 7tti a a 10 0. i' 7. m 

aofm. . . f . -I 
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When an ap^ioation for retnew is 
granted and a new decree is drawn up 
superseding the decree previously made, 
the consequence is that an appeal pre- 
ferred against the decree previously made 
can no longer be prosecuted. 

This was an appeal against the decree 
of Babu Nagendra Nath Bhattachaijee, 
Subordinate Judge of Zillah Jessore, 
dated the 21st of June 1923, modifying 
the decree of Babu Jogendra Nath Boy 
Chaudhury, Munsif, let Ciourt at Jheni- 
dah, dated the 20th of February 1922. 

The facts of the case will appear from 
the judgment. 

Bobus Dhirendra Lai Kastgir and 
Nagendra Nath Bose for the Appellant. 

Babu PrafuUa Kamal Das for the Bes- 
pondent. 

The JUDOMUNT OF im Coubt was as 
follows : — 

Cuming, J. — ^In the suit out of which* 
this appeal has arisen the Plaintiff sued 
for recovery of khas possession of a cer> 
tain plot or plots of land on emotion of the 
Defendant therefrom and after establish- 
ment of his title. In the first Court the 
suit was decreed with costs against the 
Defendant. The Defendant appealed to 
the District Court. The Disti'ict Court 
<m the 2l8t of June 1923 decreed the ap- 
peal in a modified form and varied the de- 
cree of the trial Court and against the 
decree that followed on this judgment the 
Plaintiff appealed to this Court. A preli- 
minary objection has been raised by the 
Bespondent as to the oompetenqr ot the 
i^peal. The facts appear to be these: 
..The dedree now appealed against was 
sign^ on the 26th June 1923, the judg- 
meat having been delivered on the 21st 
june 1038. On the 2nd October, an ap- 


plication for review was made to the 
learned Subordinate Judge. Notice was 
issued on the Opposite Party and the 
Opposite Party appears to have filed ob- 
jections. The matter was heard on the 
27th of February wh&n the learned Sub- 
ordinate Judge passed the fuliowi. g ori’er ; 
— “ Review being granted the appeal i 
restored to file. Judgment is delivered in 
the review case modifying the decree of 
jf^ho appeal to this extent that the Plain- 
tiff’s claim to plot ’ unga ’ of the plaint 
is dismissed.*’ A separate judgment was 
written by the learnt Subordinate Judge 
in which he dealt with both the applica- 
tion for review and also the appeal after 
review. On the 6th March a decree was 
di'awu up in accordance with this judg- 
ment. 

The learned vakil for the Bespondent 
contends that the decree of the 26th June, 
against which the Plaintiff has appealed, is 
no longer in existence but has been super- 
seded by the decree of the 6th March. 

We think this contention is quite right. 
The decree of the 26th June is no longer 
in existence and has been superseded by 
the decree of the 6th March. Therefore 
the present appeal being against the de- 
cree which is not in existence is incom- 
petent. 

The appeal must therefore fail and is 
dismissed with costs. 

B. B. (inosB, J. — I agree. 

P. K. D. Appeal dismissed.- 
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Baja Manimdba 
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Appellant, 

• * V, 
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Limitation Act (IX oj 1908), Artt, 184, 144 ~ 
SaU or mortgage bg shebiit not tnpporttMe 
neeuMilg—Pomuion of alimtt, if advent am 
from when, 

'there is no question that the posses- 
sion of the alienee of debulter property 
becomes adverse from the death of the 
shebait who made the alienation. Where 
the alienation is in the form of an un- 
authorised lease, if the lessee’s possession 
is consented to by the succeeding shebait, 
the consent being referable to a new ten- 
ancy created by him, there is no adverse 
possession until his death. This reason- 
ing, however, is not applicable to the 
case of a sale. 

VlDYA VABUTHI THIBTHA «<. BAIiUSAMI 
AvYAB (1), SUBBAITA PANDABAM V. MoHAM- 

MED Mustafa M.abacatab (3), Naima- 
piijIiAi Mabaeatab V. Raman ATHAB Ghet<- 
tiab (5) and Lal Chand Mabwabi v. 
Rambup Gib (6) referxed to. 

This was an appeal aga'nst the decree 
of A. Henderson, Esq., District Judge of 
2iillah Midnapore, dated the 20th day of 
April 1923, reveteiiig the decree of Babu 
Nitai Charan Ghose, Subordinate Judge, 
2nd Court of Midnapore, dated the ICtli 
September 1921. 

(1) li. B. 48 1. A. 802: A c. I. L. B. U 4bd. 

831 { 26 0. W. N. 687 (1021). 

(8) L. B. 60 I. A. 286 : s. r. I. L. B. 46 Had. 

761 1 28 0. W. N. 408 (1028). 

(6) I. L. B. 47 Had. 337i A o, 28 0. W. N. 

800 (P. 0.) (102?). 

(B) I. L. B. 6 Pat. 312 ; a, r. 80 0. IV. N. 721 
^,r.<;)(l020). 


The facts of the cBoe wiU from 

the judgment. ^ ■ v 

Mr. Ram Chandra Mafumdor and Baku 
innada Charan Karkoon for the Am^I- 
lant. 

Mr. Amarendra Nath Bose and fiobtf 
Apurba Charan Mukherjee for the Res- 
pondents. 

The Judgment of thb Coubt was as 
follows : — 

The Plaintiff who is the Appellant in 
this appeal sued as shebait of a certain 
deity for a declaration that the deity h^ 
got lakheraj title to the lands in suit. 
The suit was decreed by the Court of first 
instance, but has been dismissed on ap- 
peal. 

The Plaintiff’s case was that the lands 
were dedicated to the deity by his ances- 
tor Raja Rudra Narayan Roy but the De- 
fendants have gut themselves recorded in 
the settlement papers as the owners of 
the lands, and the said entry has thrown 
a cloud over the deity’s title to the lauds. 

The case of the Defendants was that 
the lands were the niskar property of Raja 
Rudra Narayan Roy, that the said Raja 
had never dedicated the lands to the 
deity, but had mortgaged them to one Joy 
Narayan Maity, and that their predeces- 
sors had purchased them at an auction 
sale in execution of the decree on the .said 
mortgage and since then they or their 
predecessors have been in possession 
thereof. 

The learned District Judge held in his 
judgment that the title of the deity had 
been established but that it had..be^ ex- 
thiguished by adverse* possession on the 
part of the Defendants and their prede- 
cessors. In this view of the matter the 
learned District Judge dismissed the. suit. 
He furthei' obeeiTed in his judgment that 
as the Plaintiff was out of ppesesmoB he 
should have filed a suit for recovery <4 pos- 


StIHBAWASDT, J. 

Mukebji, J. 
1926, 

t>, February. 
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session, and ae bo did not do so but merely 
asksbd for a declaration of the title of the 
deity to the lands, a declaratory ' decree 
onght not ,to be given to him. 

The first contention of the Appellant is 
that in arriving at his findinsf on the ques- 
tion of possession the learned Judge had 
omitted to take. into consideration some 
of the materials which were relied upon 
in the judgment of the Court of first in- 
stance and has proceeded upon a miscon- 
ception of some of tlie facts. Many of 
the matters to which our attention was 
drawn in this respect are pieces of evi- 
dence or circumstances which it is diifi- 
cult to say were overlooked or ignored by 
the learned 'Judge. And the matters 
which need be considered so far as this 
ground is concerned are tliree in num- 
ber. It is said in the first place that tliero 
is on the record the evideiu-f of U. \\ . 
f^o. Sj who states that the Ucfciidants 
bad not been in ijossession of the lauds 
for sometime before the aiit and if thi.s 
evidence was taken into account the pi'c- 
sumptiou afforded by the record-of-rights 
would be destroyed. The learned Judge 
has remarked in his judgment that the 
oral evidence cannot be taken to mean 
that the tenants are actually paying rent 
to the Plaintiff. As the lands are rent- 
paying lands in the occupation of tenants, 
the passage in the deposition of the wit- 
ness can only mean that the Defendants 
have not realised the rents for sometime ; 
but that does not mean that the Defend- 
ants were out of possession or that the 
Plaintiff was j:eceiviiig tents from the ten- 
ants. The. learned Judge has referred to 
the facts that the tenants are siding with 
the Plaintiff and that taking advantage of 
the dapnte they are not paying rent to 
either oF the 'parties. Nextiy, it is said 
that the. learned Judge was in error in 
supposing that there was no objection 


on behalf of the Plaintiff when the names 
of the Defendants’ predecessors were re- 
corded in respect of the lands under the 
Land Kegistratiou Act, after their pur- 
' chase. What the learned Judge has ob- 
served in his judgment in this connection 
seems to iis to be quite correct. He has 
remarked that there was a question as to 
whether these lands or some other lands 
were purchased, but us only one property 
admittedly was purchased, namely, the 
property in suit, the registration of 
name must have been in reference^ 
to that ..property. He seems to us 
to have been right in observing that 
there was iy> objection as to the 
registration, for the only objection that 
wa.-; raiscil was as to the identity of the 
property in respect of which names were 
to Ijc registered. Lastly, it is said that 
the learned Judge was wrung in siip])us- 
iug that Ex. 15, the statement in connec- 
tion witJi the ’Phakbiist survey, sliows 
that the Defendants’ predecessors were in 
possession of Chak Xo. 5 only and not of 
C'hak No. 1 in wliich the lands in suit are 
situate. This argument is based on a 
misapprehension as we find that it is clear 
from the statement itself that Chak No. 5 
was carved out of Chak No. 1 which was 
a much larger area, and it contains 37 
acres 3 roods of land which is approxi- 
mately the area of the land in suit. We 
think that the leai'ned Judge was right>iu 
the view that he has taken of these mate- 
rials to which reference has been made here 
and that no objection can be taken to the 
learned Judge’s finding that the presump- 
tion in favour of the Defendants which 
arises upon the reconl-of-rights has not 
been rebutted, but, on the other hand, has 
been supported by other evidence. 

The next ground urged is a question of 
law. It is said that the possession of the 
Defendants has not run for a suffident 
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length of time to extinguish the Plaintiff’s 
title. To appreciate this contention a 
few dates need be noted. Raja Rudra 
Narayan, the author of this endowment, 
who created the debutter and constituted 
himself the first shebait, died some 16 or 
17 years before this suit. After him his 
son Raja Bejoy Narayan became and 
acted as shebait till his death in 1914 
when the Plaintiff became the shebait. 
The Defendants* predecessors purcliased 
the lands when Raja Rudra Narayan was 
alive. It is contended on behalf of the 
Appellant that upon the authority of the 
decision of the Judicial Committee in tlie 
case of Vidya Varuthi Thirtha v. Balu- 
sami Ayyar (1) possession of the Defend- 
ants can only l)e adverse from the deuili 
of the Plaintiff’s predecessor, that is lo 
say, frorq 1914. It is said that there cun 
be no distinction between a sale and a 
permanent lease, and the logical effect of 
Vidya Varuthi’s case (1) would be to hold 
that each succeeding shebait when be 
asiBumes office can repudiate his pirede- 
cessoTB’ action or ratify it, and that there- 
fore any posseesion acquired adversely to 
the preceding shebait cannot enure to the 
benefit of the possessor when the next in- 
cumbent comes^in ^ but that the advent of 
a new shebait gives a fresh start to such 
possession. It is argued that the earlier 
decisi<ms of ^e Judicial Committee are 
no longer to be treated as good law and 
that the later decisions of the Board after 
Vidya Varuthi’s case (1) tend to establish 
this poritimi. I am clearly of opinion that 
this contention is not well-founded. 

At the outset it should be observed that 
a case is only an authority for the proposi- 
tion it derides and not for any proposition 
that may seem to follow logically from it 

19 I..B.48I.i.aoa: t. C.LL.B.44 1U4. 

^ 881| 36 0. W. V. 667 0831). 


Chandba Bandopadhza. 

[Queen Leatham (2)]. Vidya VandM’s 
case (1) was that ci a permanent lease 
granted by the head of a math. In that 
case it was held that the lessee had no ad- 
verse possession under Art. 144 of the 
schedule to the Limitation Act until the 
death of the head who granted the lease, 
and that if the lessee’s possession is con- 
sented to by the succeeding head that con- 
sent is referable to a new tenancy created 
by him, and there is no adverse posses-, 
sion until his death. The reason given by 
their Ijordririps as to why the poesessum 
cannot be adverse until the death of the 
second head is that it is within his power 
to continue the tenancy during hie life 
and if there is recei})t of rent by him the 
proper inference is that the tenancy has 
been so continued and consequently the 
possession of the lessee never becomes ad- 
verse till his death. Posseesion of the 
lessee caimot be adverse so long as the 
tenancy continues and it is onlv if the ten- 
ancy comes to an end that the poesession 
of the lessee becomes adverse. What 
room is there for the application of this 
principle in the case of a sale? The 
character of the purchaser’s possesaion re- 
mains the same, whatever tte succeeding 
shebait may choose to do or not to do. 
There is thus a radical difference between 
a sale and even a permanent lease' in this 
respect. 

I pro^.^..^e now to refer to some of the 
later decisions of the Judicial Committee 
in this connection. In the case of 
Subbaiya Pandaram v. Mohammed Mus- 
tafa Maraeayar (8) there was ah endow- 
ment created in 1890 in teiq)ect of shme 
moveable property for some riiarit4b1e 

(1) .Ii. 11.46 1. A. 80S I a. «. Lit. B. 44 iM. 

861 >6 0. W. V. 687 (ISit. 

CD [1606] A. 0. 466. 

. (8) It. B. 60 1. A. 306 i ■. 0.1. L: B. 46 ifad 
761t 88 0. W. N. 408 0838). 
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bbjeott, and in 1898 a part of the property 
«as aoU ilk exeontion of a-deoree against 
the eon of the author of the endowment, 
who was then trustee, for debts in* 
«URed by him. The purchaser and some 
other persons who claimed under him 
were in possession since that date'. In 
■1818 the grandson *of the author of the 
endowment having been appointed trustee 
by the District Judge sued the purchaser 
uid the persons who claimed under iiim 
fofT possession of the purchased properly. 
■The case no doubt was one by a trusteo 
and not a ahebait of a deity, but when 
dealing with the contention that limitation 
runs aftesli as each new trustee succeeds 
to the office the Judicial Committee made 
the -following observations which indicate 
the true scope of the rule laid down in 
Vidya Varuthi’a ccse (1) A further 
argument has been ])ut forward to the 
effect that the statute of limitation begins 
to run afresh as each new trustee succeeds 
to the office, and in supjiort of that view 
reliance is placed on Istoar Shyam Chand 
Jiu V. Bow Kami Ghosc (4) and Vidya 
Varuthi Thirtha v. Balusami Ayyar (1), 
but those authorities do not assist the Ap- 
pellant. In each case they relate to the 
■effect of an attempt on the part of a trustee 
;tp dispose of the property by a permanent 
mokarari lease. This he has no power to 
do, though he is at liberty to dispose of it 
during the period of his life and a grant 
.made for a larger period is good, but good 
only to the extent of his own life-interest. 
It follows, therefore, that possession 
,dipring his life is not adverse, and that 
upon his death the suoseeding trustee 
would be at liberty to institute proceed- 
ings to recover the estate, and the statute 

0) L.B.48I.A.a(tti ar.!.!!. B. 44Wad. 

m I M 0. W. K. 687 asai). 

(4) ti.B.881. A.76I aa T. L. B. 88 CW. 

688|:160. W.N.417(10U). ' 


would only run against him as from the 
time when he assumed the office. Such 
an argument has no relation to the case 
where, as here, property has been acquir- 
ed under an execution sale and possession 
retained throughout. Their Lord^ips 
are therefore of opinioi^ that this suit is 
barred either under Art. 134 or Art. 144 
of Sch. I to the Indian Limitation Act.'’ 
Their Lordships further pointed out in 
that case that there is little difference in 
principle between a transfer under an ad- 
verse execution and a> sale by a Ivnstoe and 
ue it was not. a transfer by the trustee 
himself for a valuable consideration Art. 
134 should be disregarded and Art. 144 
governed the case. In the case of Naim- 
pUlai Marakayar v. Ramanathan Chettiar 
(5) which was the case o* a permanent 
lease granled by a ahebait their Lordships 
of the Judicial ('onimittee enunciated the 
proposition on reference to Vidya 
Varuthi's case (1) and other cases on the 
point in these words : — " In the, case of a 
ahebait the grant by him in violation of 
bis duty of an interest in endowed lands 
which he has not authority as ahebait to 
grant may possibly under some circum- 
stances be good as against himself by way 
of estoppel, but is not binding upon his 
successors.” In a more recent decision 
of the Judicial Committ^ in Ldl Chand 
Martoari v. Ramrup Gir (6), which 
has not yet been reported, the ques- 
tion of adverse possession in a case of 
this nature has been considered. In that 
case the properties of the math were alien- 
ated by a Mohant who came into office 
in 1880 or shortly thereafter ; some were 
given in mortgage, others were sold out- 

(!> L. B. 48 I. A. 803: •. 0. 1. L. B. 44 Mod. 

881t <e 0. W. B. 887 (1081). 

(B) I. L. B. 47 ICitd. 88^1 •. o. 88 0. W. N. 

, 800 fP. O.) (lOaS). • 

CQ I. L. B. 6 F»t. 818: •. 0. 80 0. W. N. 781 

(P. 0.) (1086). 
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right. These alienations took place bet- 
ween the years 1880 and 1888, by which 
latter date the Mohant had denuded him- 
self and the math of all its endowments. 
Ho it came about that the firedecesaora-in- 
title of tlie Defendants were in possession 
as for absolute yiterests for periods ex- 
ceeding on the date of the suits, in every 
instance, a term of 26 years of continuous 
duration. Tn 1802 the Mohant made 
(Acr the axthal to the Plaintiff and left 
the place for <.>ood and died fhereaficr, 
the date of his death being oiic of the ques- 
tions in dispute. The suits were ewn- 
menced to recover the properties and one 
of the ouestions which arose in the suits 
was that of limitation. Their Lordships 
observed in their judgment that the 
Plaintiff would fail in the absence of evi- 
dence of the death of the Mohant having 
taken place within twelve vearn before the 
institution of the suits. Their Lordships 
weie of opinion tlyit the ^fohant had 'died 
in 1892 and so the suits were barred, and 
then proceeded to observe as follows : 
“ This dis£)oses of the case, and it is un- 
necessary for their TiOrdships to deal with 
the important and difficult question whe- 
ther here the statute did not commence to 
run in favour of the Defendants from the 
dates of the wrongAiI alienations of the 
properties or at all events from the date 
of his final abandonment of his office by 
Bhawan Oir and not only from liis death. 
MTiether, in other words, the case is gov- 
erned by the decisions of which Damodar 
Das v. Ijokhan Das (7) may be taken as 
the leading authority ; or by the line of 
authority of which Vidya Varuthi Thirtha 
V.* Balusami Ayyar (1) may be taken as 
typical. Their Tjordships while not pro- 

>1) 4ST. A.8QI: •.»!. Ii.B.44 Utd. 
i 26 0. w. N. say 0081 ). • 

(7XL.R. 87 I. A. 147: •. 0, 1. L. B. 87 C«l. 

' 1 14 0 . w. N. 880 noun. 


nounoing upon it have given very careful 
consideration to this interesting and ditt^ 
cnlt question. Upon it they say no 
more than this, that they must not 
taken to accept the view with reference to 
it propounded by the High Court. So 
tar as they are concerned the question re- 
mains entirely open to be determined when 
it arises.” These observations clearly 
indicate that whatever may be said on the 
question whether adverse possession 
should run from the date of the aliena- 
tion or the date of the final abandon- 
ment of office by the Moliant who made 
the alienation, there can be no ques- 
tion that in any event it would run 
trom the date of that Mohant’s death. 
In the present case more than twelve 
years have admittedly expired since the 
death of Baja Rudra Narayan, and the 
learned Judge was right in holding that 
the adverse possession of the Defendants 
had run for a sufficient length of time to 
extinguish the Mamtiff’s title. 

The third contention of the Appellant 
relates to the question of the maintain- 
ability of the suit and it is based upon a 
misconception as to the prayers in the 
plaint, it being urged that there was a 
consequential relief asked for in the shape 
of a prayer for correction of the entry in 
the record-of-rights. It appears however 
tliat this prayer, though contained in the 
plaint, was afterwards withdrawn and so 
in our opinion the learned District Judge 
was right in the view he has ez|«ea8ed 
with regard to this matter. 

The appeal accordingly fails and must 
lie dismissed with costs. 

SoHBAWABDY, J.— I agree. 

N. &. 
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VlSGOOKT ITinLAT. 
LoUD PllILUMORr. 
IjOaI) llLANKljilirRaD. 

Sib Jobm Euoe. 

Ji 'RU Sai.VkSKM. 
1924. 

Hoard, I, 2, 4 and 
5, December. 
J9JC, 

Re>heard, 18, 19, 21, 
22, 23, 25, 26, 28 


Tbb Skobetart or 
Sj-atb for Inua id 
O ouKCiL and ors.. 
Appellants, 
o. 

JroTi I’basuao 
S lNoa Oao and ors., 
Respondents. 


and 29, Janaary. 

Jndgincut, 

8, March. > 

Se^ice ten wet Lunds held ht) iligwiir or gbat- 
wil— Ac^ulion viitk :amiiulan icithiti ambit of 
which lands situated - Onus of proof— Ancient doeu- 
ment, lohen to be construed with reference to vsa<je — 
TbHiirtiia'i land*, whether resumed ornot—Jfinertdt, 
whether belong to Oovemment or landowners — 1‘riug 
Council practice— Xew ground of argument. 

While it may well he that the dij/waiv 
or ghatwals are subordinate to the iamin- 
dar, it is ahi'oys a question of fact whe- 
ther they are or are not subordinate. 
The burden of' proving that the lands of 
the digwar or gliatwal though within the. 
geographical limits of the zamindari arc 
a part thereof is on the zamindar. 


li’ORBES V. ilEIiB ^JaUUMED TvuCKE (4J 

relied on. 


Should the general words of an an- 
cient grant be uncertain, they may be 
fairly explained by subsequent usage. 

Duke ok Biuukobt v. The Mayor. 
Aldermen and Bcruesses ok Swansea 
(7), Van Diemens Land Co. v. Table 
Cape Marine Board (8) and Watcham 
V. Attorney-General ok East Akhic.\ 
Protectorate (9) referred to. 

The question whether nyines and 


(A) 13 M. 1. *, 438) 11 W. R. 28 (1870). 
(7) 3 Esoh. 413 (1894). 

(«) [Ifloej A. C. 92 . 

19; [tOIVj A. 0. 5‘«. 


minerals belong to landowners or to the 
Government not considered. 

Quu-re. — Whether the statement in the 
High Court’s judgment that thanadari 
lands though made resutnable were not 
always resumed is consistent with the 
observations of the Judicial Committee 
in TjKL.\NtXD Sing Bahadoor v. Bengal 
Government (D, .Ioykishen Mookerjee 
V. Collector ok East Buhdwan (5) and 
B.VNJIT SiNoir V. Kalidasi Debi (6). 

The Privy Council would be very chary 
of entcrlainhig an argument never raised 
before or considered by the Courts below 
in a ease from India. 

This was a consolidated ap^ieal from 
two decrees, dated the *24th .Tune llWl, of 
tlie High Court at Calcutta, wlituh ixj- 
versed decrees, dated lire ‘i81h May 1918, 
of the District Court of Burdwan. 

The Kcsiwiidcnt, the Itaja of I’uchele, 
instituted the suit in 1914 to establisli his 
right U) (.'ertain diywari lands in tlie Bal’d- 
wan Diistrict. These lauds cun.s;!stcd of 
three villages, Kendua, Parira and Garh 
J^arira, and contained rich coal-bearing 
properties. 

In 1860 the villages were leased to the 
Erskincs by the digwari holders and the 
Birbhuni Coal (!o, obtained assignments 
of thcii’ leases from the Erskinus. 

In 1876 the Company granted a per- 
^letual lease of Kendua to tlie Bengal Iron 
Works Co., Jjtd, and on the latter Com- 
pany going into liquidation, its interest in 
the projicrty was acquired by the Secretary 
of State, who granted a lease of the 
mining rights to the Bengal Iron and Steel 
(j'o., litd. Under the above leases the 
Companies ojiieued coal mines and raised 
coal for a number of years. 

In 1904 Government decided to resume 
the ghalwali tenures in Bankura and 

rl) (i M. I. A. lOI, 114.116 (1855). 

<S) 10 M. I. A. 34. 44 (1864). 

(«) t. R. U I. A. H7, 122: a. c. 1. L. B. 44 
Cal. 841 i 21 C. W. N. 609 (1917). 
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Thf. .^KcnKTAnv of State for India in 

Burtlwan. Tlie Pacheic Estate was then 
beii);' administered under the terms of llic 
Encumbered Estates Act and difficwltie*! 
aro.sc' in com[)leting the settlement owintJ 
to tJie grants by tlie digwars of peiinanent 
leases; the resumption of (he tenures in 
tliis ghat were accordingly abandoned. 

In 1908 the estate was released from 
inanageinent under the Act, and was hand- 
ed o\er to the jjrcsent Respondent, who 
tiled his suit in 19J4, impleading llie 
Secretary of State, the digwars and iho 
Comj)anic8 which had been working the 
minerals. The Plaintiff claimed a decla- 
ration that he was the rightful owner of 
the minerals and a further declaration that 
the dig war ghatwals had no right to the 
same and prayed for an injunction res- 
training the Defendants from trespassing 
into and working the minerals. 

The main defences set up in the written 
statements were (1) that tlie \illage.s in 
dispute were never permanently sett led 
jmd did not fonn part of the Plaintiff's 
]iermanently settled estate, (*2) that the 
Plaintiff had no right to the minenils. and 
(0) that the t'ompauies had obtained a 
prescriptive title both to the siuface and 
to the minerals by more than 1*2 years' 
^lossession adversely to the Plaintiff. 

The District ^idge dismissed the Miit. 
He was of opinion that the lands in suit 
had been held in service tenure by digwars 
from before the Permanent Settlement 
and that they were left out wdion the 
jumma of the zaniindari of Puclietu was 
fixed at the I'eimanent Settlemciii, and 
after stating the effect of certain leading 
oases he added : — 

“ It is clear that these gfiatwali tenures 
are neither tlie thamdari lands mention- 
ed in Reg. 1 of 1793 nor the chakran 
lands within the meaning of sec. 41 of 
the Reg. VIII of 1793. Lord Kiiigs- 
dnw^fl^erved \Tiehmnd Sivg Bnhadoor 


COVSOlh V. JVOTl pAASHAD SiKUn DEO. 

V. Bengal Government (1)] that the thana- 
dari lands were resumed sliorlly after the 
Permanent Settlement, and Ijord Parker 
seems to have exprossed an opinion in the 
recent case of lianjit Singh Bahadur v. 
Kalidas} (6) that thu thanadari lands 
were resumed and became the property of 
'tho Government. The thanadari lands 
were made resuinablc by Government, I'lrt 
1 do not find that they were actually re- 
sumed. The ehowkidari chakran lands 
wore declared to be annexed to the mal- 
guzari lands, but they have been now re- 
sumed or enfranchised under a special 
.\ct passed by the Bengal Council. The 
ghatwali lands are of a iliffcrcut class.’’ 

The leai'ncd Judge then considered the 
evidence as to whether tha said lands w'erc 
included at the I'ermanent Settlement or 
not; and his couclusiou was that, though 
situated within the geographiciil limits of 
the Plaintiff’s zamiudari, thev were left 
out of consideration in fixiiur the assess- 
ment and that they were not part of the 
zamindari, nor annexed to the malyuzari 
lands so as to lx; responsible for the reve- 
nue. He added : — 

“ In the case of the digwars the Govern- 
ment liavc asserted their rights to the 
whole of their services and to the lauds 
held by them. The early documents 
show that the digwarl villages were not 

settled with the Raja of Pocliete 

I'he fact that no rent was ever paid to the 
Pachete Raj and that *-00 services wert; 
over I’cudercd to him makes it very clear 
tJiat the digwari villages were granted by 
Government \vide Sir Barnes Peacock, 
Nihnuneg Singh c. The Government (11)]. 
We know now that they were excluded 
fi-om settlement with the Pachete Raj.” 

(M 0 tf. 1. A.. 101 at p. Itu nsso). 

(6) L. S. 44 1. A. 117: 1. 0. 1. L. B. U Cal. 

841 1 31 0. W. N. 800 (1017). 

( 11 ) 8 n*. B. 131 nses). 
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The High Court (N. E. C^iatterjea on<l 
Ntiwbould, .IJ.) re versed the decision of 
tiHS District Judge and held that tha 
villages were lhamdari lands to which 
cl. 4 of sec. 8 of Beg. I of 1798 applied, 
and that on resumption by Ciovternment 
they Would automatically form part of the 
Pachete Kstate aubject only to the right 
of Government to asaesa them for police 
purposes. They accordingly granted the 
Plaintiff the declaration prayed for and 
issued an injunction restraining the Com- 
panies from working the coal or other 
minerals. Erom the decree of the High 
('ouvt separate appeals were brought to 
His Majesty in ('oiincil by the Hecretaiy 
of State and by the New Eirhhum Goal 
Co., Ltd. and the Bengal Iron and Steel 
Company, Tjimited. 

' Messrs. Dunne, K. C. and Kcntcarlhy 
Drown for the Secretary of State. — ^The 
first question for decision is as to whether 
the villages in suit form part of the 
I’achete settled estate. 

That is a question of fact and the onus 
of proof is upon the Bespondent. 

Forbes v. Meet Md. Tuqticc (4) jind 
Jagadindra Nath Roy v. Secretary of 
State (1‘2). 

The dig wars have been in possession of 
these villages from time immemorial and 
there is no evidence to show that the lands 
ever formed part of the zamindari of 
Pachete. The High Court have assumed 
that these w'cre thanadari villages within 
sec. 8, sub-sec. (4) of Befr. I of 1798 but 
the evidence on the record does not bear 
out that theory. Moreover, the Privy 
Council has decided that land-holders of 
the type of digtears were never intended to 
be included within that section. 

(4) 18 M. I, A. 488| UW. B. 88 (1S70). 

(18) L. B. 80 L A, 44k 68i •. 0. L L B 80 Oal. 

891 ; 7 C. W. N. 193 (1908). 


ConNcir, c. Jyoti Paashad Sinoh Deo. 

Lvlanund Sing Bahadoor v. Bengal 
(roeemment (1). 

Both the actions of the Government and 
of the Pachete zamindars, ever since the 
District was ceded to the Bast India 
Co., tend to show that these particular 
villages were not subject to Pachete and 
were never settled with him. 

Sjr G’eo. Lowndes, K. C., Mt^tirs. 
E. B. Itaikes and Douglas McNair for the 
Appellant Companies. — The earliest docu- 
ment bearing on the question of title is 
the kabuliyat executed by the Beepon- 
denti's predecessor in 1790. That docu- 
ment was intended to have particulars of 
the gnmt contained in a schedule ; no 
schedule was in fact exacted because the 
details rcquiied were furnished in the 
sarsikan papers. The villivges in suit are 
not mentioned in these papers because it 
was known by the then Baja that they 
were not within his zamindari. 

The same argument applies to the lot- 
bundi papers of 1795, 1803 and 1807 which 
contain the Pachete properties put up for 
sale in execution of decrees but do not 
contain the villages in suit, and to the 
terij bazey zamin list 1791 which includes 
lands within the ambit of the zamindari 
aPd producing no revenue. 

Government officers have frequently re- 
ported that digwari lauds were not includ- 
ed in the Permanent Settlement, e.g., 
Hannyngton in 1841 and 1857, Dalton in 
1862 and Munshi Nandji in 1883. The 
lands cannot be thanadari. 

By a regulation of 1792, thanadari 
lands were forbidden and all that could re- 
main were thanadars under the Govern- 
ment. 

Golebrooke’s Digest, pp. 167, 168, 190. 

Lelanund Sing Bahadoor v. Bengal 
Government (1), Jvykishen Mookerjee v. 


6 H. L A. 101 at p. 186 (1966). 
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Collector of East Burdtcan (6) and Ranjit 
Singh V. Kalidasi Debt (6). 

It is inconceival)le that this cont<‘ntioi) 
should only now be ]uit forward after 125 
years, and tliat tlie (iO\^'rnmcnt should 
have acquiesced durinfj all that time in 
heiiifr deprived of the revenue to which 
they w'ould he entitled had the lands heeii 
Ihanadari. 

Although the onus is on the Bespon- 
dent these Aj)pellants can in fact show 
that the lands in suit were lakhiraj. The 
incidents of the tenure p<jint to that con- 
clusion. 

(lovernment ghattcnii lands are lakhiraj. 
Zamindari ghotwali lands are bazeij gamin. 

Both t'ourts below have held that the 
tenure of the digwars was from time im- 
memorial and there is support for Dalton’s 
tlieory that their origin was “ cceval *’ 
with that of the Pachete Rajas. 

Their status is the same as that of the 
Birbhum ghnlwals. Tlie villages in suit 
were part of Birbhum until transferred 
to the jungle mahals by Reg. XVITI of 
1805. Had they remained in Birbhum 
they woidd have had by regulation the 
status of Birbhum ghattrals as laid down 
in Reg. XXIX of 1814. 

Though not under that regulation they 
do retain that status, i 

That was decided by the Privy Council 
in relation to a jaigir in Pachete in Raja 
Nilmoni Singh v. Bakranath Singh (1.3) 
and if applicable to a jaigirdar, it would 
a fortiori be applicable to a digtear. 

The right of the Birbhum qhatioals to 
the minerals was recognised by Bengal 
Act V of 1859^ which empowered them to 
grant leases beyond their own lines. • 

Reference was also made to Fifth Re- 
ts) lO.V. ) A. 84k 44 rtM4). 

(8) L. B. 4t I. A. 117, 18J i s. r. I. L. B. 44 
Cal. 841 1 81 C. W. N. 609 (1917). 
OI»S|iA.9 1. A. 104k 180 (I88Q. 


t'o«;.voiL 0. JyoTi Prasiiad Sinob Deo. 

port on East India Affairs; Aitchisun's 
Treaties, Vol. I, p. 218; Hunter’s Statis- 
tical Account of Bengal, Vol. XVII, p. .311. 

Secretary of State v. Bai Rajbai (14) 
and Sntya Narayan Singh v. Satya Niran~ 
jan Chakravarti (2). 

Messrs. Upjohn, K. 0., DcGruylher, 
K. C. and Parikh for the Respondents. — 
The Rajas of Pachete were independent 
sovereigns down to 1771 and the digwars 
were created by them, 

3’he only cession made by the Moghul 
(lovernment was the cession of tribute 
received from the Pachete Raj. There 
was no cession of territory. 

After the conquest the British took 
away the sovei-eignty of the Pachete Rajas 
but oonfirm(‘d their rights as land-holders, 
to whom the digwars wore subject. 

Fifth Report (Madms Edition), pp. 241, 
242, 246, 2.59, 464. 

Millet’s Report and Muushi Nandji’s 
Report. 

The actual ownership of the land is out- 
side tho settlement. The Permanent 
Settlement was made with the actual pro- 
prietors of the soil. The zauiindars are 
recognised and declared to be p^)prietors 
irrespective of their making a settlement 
with the (rovernment. 

Ben. Beg. 1 of 1793. Ben Reg. 72 of 1791, 

ola. 31-37. 

„ „ II of 1798. „ „ 8 of I7«»3, 

cl*. 87-47. 

„ „ XI of 1798. „ „ II of 1819, 

oU. 5, 10 , n, 8'. 

The primd facie title to all lands is in 
the zamindar and even if these particular 
villages are not mentioned in any of the 
documents, there is nothing to show that 
the zamindar has parted with his interest 
in them. 

(2) L.B.61 1. A.60: (. c. I. L. B. 8 Pat. 

188 • 88 0. V.8A1 (1088* 

(14) L. B. 481 A. 889, 839 : 9 . 0. 19 0. W. N. 

1087 (1915). 
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Freeman v. Pairlie (ig) and Rajah Estate consiated «r^A ii 

PeiMad Sein v. Doorffa Pershad (16). shown in that return.^ ItT-' f ” p"® 

The digwar or ghat teal was the creation ence from tliis report that the 

of the zannndar and if iiis soi-vices were were originally appointed hv fl n 

dispensed with, the lands held by him ••emunemfed ‘ eit ferhy llml ^ " 

would mvert to the zamindar. Reg. ment. After 1 lii 7 ^T 

f. “Cl me liiitiiih eoiupiest the 


XXXVII of .179;^, secs. 5 and 0, and 
II of 1819, sec. 28. 

The Permanent Setlleinent made no 
alteration in the tenure. Tlie digirar or 
other fjhatwali Imlde.r's ri.olit continued 


■ ^ ivj iiuoi; iim 

conquerors recognised the Raja's two-fold 
l»osition as ( 1 ) semi-sovereign and (•_>) land. 

-wner. «nd the similar rights in the ofljje 

“"'j «>"’« 

ighth which appertained to the semi- 


although he was not assc^^d to revonre: 7 T*' 

Lelanuud Sinn Bahadonr v tin.nnl of th. lJ.7. T\ 'l>e rights 


Lelanuud Sing Bahadonr v. Bengal 
Government (li^ hooldccji M (train Singh 
V. The Goeermneni (17i. tlaja Lretanand 
V. Thulcoor Munooruujttn Singh (IS). 
Raja Leelanand Singh v. Thakoor Miinoo~ 
runjun Singh (l‘)i and Baja Nitnwni 
Singh v. Uakranuth Singh (I Si and the 
regulations of I75)d contain statutory re- 
cognition of the pre-existing rights of 
ownership of the /- iiiiindar. I'la* lands in 
suit ma.y be the projiertv of the /auiindnr 
even tlunigh they were not includeil in 
the Permanent Settlement. 

The oonteiitioii of the z'liuiudar, how- 
ever, is tJiat the lands are iligtcari rlialcntn 
and BO within his zaiiiindari and included 
in the settlement. 'I'liey are admittedly 
W'ithin the geographical limits of the 
zamindari and so prinid facie belong to 
the zamindar. 

Raja Pcrhlad Scin y. Doorga Pershad 
(16). 

liala-Eunji’s Report contains the re- 
turns sent in by Higgiiison in acwrdanco 
with the Regulation of idtli August 1769 
(Colebrooke, p. 174) under which he ascer- 
tained the lands of which the Vachete 

(!) OK. 1. A. 101(1866). . 

(13) L. S, 9 I. A. 101, 120 (1882). 

(16) 1 M. T. A. 805, 821 (IR60). 

(16) 12 M. I. A. 28fl, .831 (1839). 

flTl U K. I. A. 247 (18711. 

(18i L. 11. 1. A. Sap.' 7ol, 181 (1873). 

(19) I. L. R. 8 Onl. 861 (1877). 


as 


land- 


of the h’aja and of ilio ipgirnr 
owneiies. 

Tt i.s immaterial (o ,l„, Kcspondcnt 
imder what heading of his lands thes" 
Villages are classed- whether eUakran or 
thanadun They were in fact gnnied to 
•hgtrars wJio recoiled them in return for 
police .seryjces and the High rourl is of 
opinion that the digiears were thanadara. 
(government retained the a, Inal people 
who wvre acting .as police hut they were 
still paid from the lands wl.ich they hehl. 

rcsnmahle in 
I Md hut w-cro not always ivsiimed. ^^'crc 
tlieso laml.s to he ivsiiiiied now thev 
would nwert to the zamindar who grunted 

(hem and in whom the ultimate title 
rests. 

.Vr (-.. iu re„l3,_The 

tase of the Raja in the Lower (Wrts has 
always lieen based on a contention that 
the villages were settled with him. The 
I’ermanent Settleineni created a title in 
the zanundara, it did not merely .acknow- 
ledge a previous title. 

Phillips’s Jjanded Tenures, pp 2il5-244 
269. 282, 311 and paysim. 

Even if Pachete weiv originally an in- 
dependent sovereign, on conquest the 
ownership of the land passed to the 
British and they could settle it with any- 
one they pleased. 

Afr. Lotendea, K. C., in reply. — The 
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contention that the repuitttions of 1798 
contain statutory recognition of the rif;hte 
of owncrsliip of the /nraindar is an en- 
tirely new case which cannot Im) raised 
before this Board without having been 
adjudicated on by the Lower Courts. 

Lalai Kalyan Daxs v. Sheikh Maqhul 
(20), Afzulun-Nisa w Abdul Karim (21) 
and Satya Narayan Singh v. Satya Niran- 
jan Chakravarti (2). 

The Bespondent adniita that sovereign 
power was taken over by the British on 
conquest and the ritfht of escheat is a 
sovereign attribute wliich would also pass 
to the conqueror. 

Ranee Smiel Kotiufr v. Mirxa Uimmut 

( 22 ). 

He also referred to Field’s Introduction, 
secs. 27 and 3 1 . 

Their Lordships’ Judgment was deli- 
vered by 

Lord I^iulimohe. — ^This suit was 
brought on the 3rd Septemlwr 1914 by 
the Bespondent, the Baja of Pachctc, 
against the Secretary of State for India 
and certain coal and iron Companies who 
are, wdlh the Secretary of State, Appt'l- 
lants before their Lordships’ Board and 
other parties described a» diywar ghat- 
wals, alleging that tliree inouzahs known 
as Kendua, Parira and three-quarters of 
(larh Parira in the Burdwan District of 
Bengal were included in his zamindari, 
and that this being so he was the pro- 
prietor of the mineral rights under the 
said mouzahs, and that the Secretary of 
State and the dig wars had purported to 
grant leases of the mineral rights to the 

(8i L R. 61 1. A. &0s t. c. 1. L. B. S Pat. 
I88| 88 0. W. N. 361 (1988). 

(90) 88 C. W. N. 860 at p. 870 (1918). 

(81) L.'J 1 . 46 I. A. 191 , 184; «. <•. 83 C. W. N. 
ooefiMn). 

(iKlMivA. 3 1. A. 98: a. «. 1. L. B. 1 Oa). 
' ' - i 85 W. B. 839 (leW). 


Defendant Companies, and praying that it 
might be declared that he was the rightful 
owner of the minerals and that the lessees 
and sub-lessees had no right to them and 
should be restrained by injunction from 
irespassiug and working the minerals, and 
.isking for damages wdth interesf and 
costs. 

The Secretary of State in his defence 
said that the Plaintiff was never within 12 
years in possession of the mineral rights 
claimed by him, and that he and the De- 
fendants Nos. 2, 3 and 5 IumI been for 
more than the said jxiriod openly and as 
of right in enjoyment of the minerals, anil 
(hat the three mouzahs did not form part 
of the permanently settled estate of the 
Plaintiff, but had been digwari chakran 
fi*om before the Permanent Settlement of 
1793. He further denied (lie .Plaintiff’s 
title to the minerals. The other Defend- 
ants set up similar defences. 

Issues having Ixien settled by the Sub- 
ordinate Judge, the case was transferred 
by the District Judge to his Court in July 
1917, and heard by him on oral and docu- 
mentary evidence, in the months of ;\pri! 
iind May 1918. 

On the 28th May 1918, he delivered 
judgment, supiwrting all three of the de- 
fences raised, i.e., holding that the Plain- 
tiff had no title to the villages in suit, that 
if he had been the landowner he would not 
have the right to the minerals which 
would still be in the Crown, and that the 
defence of adverse possession and cou^- 
qnent limitation was also good. 

The appeal being taken to the High 
Court of Judicature at Calcutta, that Court 
on the 24th July 1921 reversed the judg- 
ment, and while refusing the Plaiutiff 
some of the relief which he claimed, made 
a decree in his favour in terms follow- 
ing ; — 

“ It 18 ordered end decreed that the Plaintiff be 
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Atul lie is liereby entitled to a deolaiation that tbe 
moosalisin dispnia described in tlio plaint out of 
which this appeal arises together with the ininera*e 
anderljing thorn are included within his permanently 
settled esiato, that he is the rightful owner of Uie 
minerals in the monzahs and that none of the Defend- 
ants has any right to the niiiienils in tbe mousahs. 
And it is farther onlerod and decraed that a perpetual 
injunction do issue restraining the Defendants from 
working coal or other minerals in the mouzahs.” 

The Secretaiy of State and ilie Com- 
panies have appealed to His Majesty in 
Council from this decree. 

The ground upon which the High Court 
held that the niouzahs in disjmle with the 
miaeials underlying tliem were within 
the permanently settled estate was that 
they were what is called thanadari lands. 
Having so decided, the Judges thought 
that the furtlier defence of limitation was 
not good, nor was the defence good that 
the minerals under those villages belong- 
ed to the (h’own. Their Jjordsliips will 
take the question of ownership hist. 

The learned Counsel for the BesjHjn- 
dent Raja, when it came to Ibeir turn, 
while accepting and supporting the reason- 
ing of the High Cuurt, rested the main 
strength of their argument iqion two 
other grounds, the lirst of which coinee to 
be discussed in logical order before the 
submissions made by the Apjxdlanls. 

Tliis first argument was founded upon 
the language of the regulations of 1790 
and 1793, whicli established the Decen- 
nial and Permanent Settlements of Ben- 
gal, Orissa and Behar. 

Keg. VIII of 1793, sub-sec. s^jeaks 
of the settlement being “ concluded with 
the actual proprietors of the soil whether 
zamindars, talukdars or chaudliris.*' 

Upon the strength of this and other 
passages in the regulations, it was urged 
that the Government of the day recog- 
nised a pre-existing right in the zamin- 
dars and others and did not confer rights 
by the settlement, and consequently that . 


Counoiia V, Jyon Phashad Singh Deo. 

it was possible that lands owned by a 
zamindar tliough not lokhJraj or thana* 
dan— might never liave been settled and 
yet be his property and so might descend 
to the successor-in-title of the original 
zamindar, having remained unsettled 
through all these years. 

Whether sucli lands according <o the 
argument were to be recokoned as part of 
a zaimndari or to be treated as de hors the 
zainindari was not made clear. 

3 ho argument receives no support from 
decided <-8ses and apiiears at first sight to 
1^ contrary 1« the teaching of the text- 
books; but their T.ordsIiips are ivlievcd 
from considering its force because it was 
never submitted to either of the Courts 
in India. 

Courts of final apfieal—vvhetlicr it be 
the IJoii.se of Loi-ds or this IJoard— have 
long established it for tliemsolves as a 
principle of wisdom and prudence that 
they should be very chary of entertaining 
an argument which lias not been sifled in 
tlie Courtn below ; and if this be true as 
a general rule, it is especially true, when 
■the question lo be decided concerns tbe 
diversified and complicated Indian law as 
to tenure of land. 

Not only is there no trace of this jwint 
having been brouglil before the Indian 
(lourts, but it is apparent that the case of 
the Bespondent was rested from the 
beginning on other grounds, rura. 2 of 
his plaipt states that the three monzahs 
hi (jhestion arc “ included in the reve- 
nue-paying ancestral zamiiidari of tlie 
riaintiff known as Chakla Pachete.” 

The 2ud issue as suggested by the 
Plaintiff was : — 

“An the noueha Kendne, Fuin and thne- 
foortha of Oath Plwin lituate within Ohakla Faaoh- 
kote, tbe periBaoeDtI]r.Mttled aanindari of the Plein- 
tiff, and era they InnlndM within the eaid permanent 
Bettlevent ? " 
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and 88 actually fixed, was in Kliu following 
words : — 

** Were the'mouzalife in suit permanently settled by 
Government with the piaintifTs anoestorf, and is the 
riaii\(iff by light of such settlement entitled to Ibe 
tniooral rights under the muozahs ? " 

These .things being so, their liOrdsliips 
do not feel that they ought to give further 
consideration to this argument. 

The argument, however, us to the kind 
of recognition which was given to those 
who were in the position of zamindara at 
the time of the Decennial and Permanent 
Hettlemeiits, and the deductions to lx; 
drown not only from the regulations but 
irom the despatches and minutes of those 
in authority is not, ns will be noticed here- 
after, witliout valuable bearing n{X>n the 
question, which in their Lordshiiw* opi- 
nion is the real question wliich was in- 
tended to be raised, that is, whether the 
three mouzahs were permanently settled 
with the Plaintiff’s ancestors and form 
part of the Plaintiff's zaiiiindari. 

The zamindari of the Kaja of Pachete 
is of great size and is said to extend over 
more than 2,000 square miles, with more 
than a thousand villages or mouzahs upon 
it. The three mouzahs in question arc 
interlocked with the umiuestioned portion 
of the zamindari bitb it is doubtful whe- 
ther all three are absolutely enclosed in 
it. The topographical situation is such 
as to afford some slight presumption that 
the three mouzalui are part of the zamin- 
dafi. ‘ » 

The contents of the Plaintiff’s estate are 
to be deduced from the kabuUyat given 
by the then Eaja upon the occasion of the 
permanent settlement of his zamindari 
in the year 1793. 

The divergence the two Courts in 
India begins with the construction of this 


'oi’.N'oiii V. Jvo'i'j Prashau Singh Deo. 

Tlie material jiartsof it are as follows :-r- 

“This hsbaUTat ta exeonted by me'Habamj*^ 
Bri Bagfattiwtb Nanyan Deb to the effect followiiig' — 
That my zamindari Pargana Panohkoti, Ac., apper- 
taining to the Province of Bongal, tho pnradiso of the 
world, ezolneivs of Ganjee, Bazare and Hats and 'of 
the entire taj/milt and mwtfara (gmoiul rente) and 
cx<dnsive ef all lahheraj lauds whether Saiiadi or 
Beianadi of that pargann, is settled with mo in 
taokurari as my Tahiit for the term of ten years from 
1 U*7 B. 8 . to I306_ B. 8 . as per sobedule below, at a 
jumma of sicoa Bt. R2,S53 (flfty-two thonsand e%ht 
hundred and Ufly-thrco) aunuslly, f.r., at aioca 
Ks. 6,38,530 (five lakhs tiveuty-eight thousand five 
hundred and thirty iu the total, iuolusive of all 
aimbt in force in the said zilinli. So I agree, and give 
in writing that I shnll pay the said amount of revenue 
•e per separate kislibandi without excuse or variation. 

• • . And 1 shall filo within the current year in tho 
Zilla Record ftoom a list under my eignatiire, showing 
village by village tho mofussil distribution of the 
jumma fixed in tho Sadar for my Tahut in proportion 
to the rentals therefrom together with the areas of 
Talahi and Betalnbi lauds within the four boundaries 
of tho settled Ilndda. And in future in the beginning 
of each year, within the first throe months, I shall 
deliver a liat of such distribution of revenue. ’ In 
case of neglect or deUy iif this maltor, I shall he 
answerable to the Government. I ehill not without 
tho Kuzur’s pormiszion and advico make any Urah- 
mottar, Oeboltar, Hahvtran, Aima, Madadmoe, Piran 
and FUkiran grants, Ac.— any sort of lakhoraj (ton- 
ures)^ to anybody in the said jiargaiia. s . 

The schedule, if ever there were uue, is 
missing. 'Jhere ure certain sarsikan 
papers of 1790 bearing tlie signature of 
the Kaja, which in the opinion of the Dis- 
trict Judge represent the list which the 
Raja undertook to file within the current 
year showing not only the inofiisail dis- 
tribution of_ the jumma but also the area 
of tho land's, whether talabi or betalabi. 
These mrsikan papers, mention 1,197 
villages. They do not contain the three 
mouzahs in question. They contain, 
however— and this is of some import- 
ance— the name of one mouzah stated to 
be occupied by dig tears and to be paying 
a rent. 

The three niouzahs in question, in this 
suit hove been in the occupatiou of the 
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'digwar ghattoals for, as far back as can lie 
traced, certainly for a period, anterior to 
the settlement with the Baja. ,The 7 mayi 
notwithstanding, be within, his zamin* 
dati; or the digtoars may hold directly of 
the sovereign power as co-ordinate with 
rather than Riibordinatc ki the Baja. 

In the weighty judgment prepared and 
delivered in 1855. on behiilf of the Board 
by Mr. Pemberton Leigh (afterwards 
Lord Kingsdqwn) in the case of Raja Lela- 
nund Sing Bakadoor v. The Bengal Oov- 
eminent (1), an account was given of the 
three classes of service tenures which are 
or were not uncommon in India. 

The lowest dags of chakran lands are 
those held by minor officers of the zamin- 
dar whom Itb appoints and with whoso 
services he could dispense, thereupon re- 
suming their lands for the purpose of im- 
posing upon them siiifnble rent. Next in 
order come the tanuohdaris, police officials, 
whom in old times it was the duty of the 
zamindar (o provide, whom he allowed to 
occupy their lands, either rent free or 
subject only to a quit rent, and in respect 
of whom the Government made an allow- 
ance to the zamindar to recompense him 
for the rent which he had lost. 

By Beg. T, sec. 8, cl. (4) of 1793, it was 
provided that the zaraindars might be re- 
lieved of their police duties; and in that 
case the Government might resume the 
allowances or the.‘ p^uce o£ the lands, 
as it thought proper. In such cases the 
zamindars would in turn resume the 
lands 'of their subordinate tannahdars, 

A higher class is that of ghatwals, 
some of whom, as mentioned in Lord 
Kingsdown’s judgment, might be persons 
of high rank, though in other cases the 
positioii of n’g'hatvaai might be treated as 
'* somflthing between that of a chowkidar 
Md'an'office pebnV’ to adopt the language 
<l)av,I,A,10t(lM8). 
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of the Bistriot Judge in this case. ■ 

But whatever their dignity, these ghef* 
tnols- were always of ancient date. It is 
said by tiie High Ciourt in this‘ case that 
the Bast India Company never created % 
ghaUoali tenure ; and though there is some 
indication in the narrative in Lord Kings- 
down’s judgment that there actually were 
creations of some ghattoali tenures in ' 
that case, no doubt the action of the East 
India Company was generally confined to 
recognition and confirmation. Digtoars 
in this District appear to take the same 
portion as ghattoals in other Districts. 

Still the question remains — ^were the 
officers of the highest class always sub- 
ordinate to the zamindar, or were they 
sometimes co-ordinate? In the case of 
Lelanund Sing Bahadoor v. Bengal Oov- 
ermnent (1), it was held that the Baja had 
made his settlement for his zamindari as 
a whole or block, that the ahattoali lands 
were included in this settlement, and 
that the ghattoals held of him. Indeed, 
it was agreed and admitted in that case 
that the ghatwali lands formed part of the 
zamindari, the holders paying a quit rent 
to the zamindar. 

But as stated in the judgment already 
quoted, the nature and extent of their 
rights probably differed in different Dis- 
tricts and in different families. That 
judgment refers to the tenures in Bir- 
bhum, the holders of which — ^though no 
doubt tiiey paid a fixed rent to the zamin- 
dar — are entitled to hold their lands in 
perpetuity, subject to the performance of 
certain duties. (See Beg. XXIX of 1814 ; 

The classes of possible ahattoali tenures 
and their nature are described in much 
detail in the case of Satya Narayan Singh 
V. Satya Niranjan Chakratwrti (2), in 

^ a) 6 M. I. A. 101 (1866). 

(S) L. B. 61 1. A. 60 1 e. e. I, li. B. 6 FM. 

188| WO.W.N.OOl(lB88), 
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which the jiiclKmeiil of the Board was deli- 
vei’ed by Lord Sumner in 1923, dealing 
with tlie Sonthal Parefanas. He says:- 

“ In the Ronthal Pargnnas t here are for praolioal 
puipoBOs thi’ee clasfies of gliaiwali tenures: (#0 
(toveniinent gliatwalis crenied by Iho ruling power; 
(Jt) Ciovernmcnt. glintwalis, which sinoo their croaiiou 
nnd generally at the time of the Permanent Settle^ 
mont have been included in a zaniindnri estate nnd 
formed into a unit in its assessment ; nnd (e) samin- 
dari ghatwalis, created by the zamindar or his pre- 
decessors and alieiinhle with liis consent. The second 
of these classes is really a branch of the first, 'flio 
matter may, however, bo lookod at broadly. In itself, 
*ghetwar is a term meaning an office held by n 
particular person from time to time, who is bound to 
the performance of its duties, with a consideration to 
be enjoyed in return by the incumbent of the office. 
Within this meaning the utmost variety of conditioiiR 
may exist. . . . The superior who appoints him 
may a^so, in ihn varying ciixjumstancoB of the orq;:!* 
iiisation rf Hinditstnii, be the ruling power over the 
country at large, the landholder responsible by custom 
for the maintenance of security and order within hN 
estates, or simply the private person, to whom the 
maintenance of watchmen is, in the case of an ex- 
tensive property, important enough to require tln» 
creation of a regular offioo.'* 

The leniiro, ihon^h peculiar, bec?an.sc <1 
:i certain resorvcil lunvor of sclectioi', 
nevertlioleshi raiiKs ns hereditary {lUijn 
Ourqa Pntshad Sinfjh y ^^Vibcni Sihqh 
(3)]. (‘oloncl Dutton, CoinrnUsionor of 
(’hota Xagpiir, in a letter of lllh .Iiinc 
1869 (Record, Pt. 11, p. 389) gives a use- 
ful account of tlieir grigin. 

While, theiefoiv, it may well be — ami 
in fact it is ascertained in res))ect of some 
tenures in this \exy case. — lliat the ditf- 
wars or ghatwals are subordinate to tlie 
zamindar. it is always a question of fact 
whether they aic or are not subordinate ; 
and it is upon this fcfoting that' the rourts 
in India and their l.ordships have ap- 
proached the present case. 

That the burden w'as upon the Respon- 
dent to prove that they are part of his 
zamindari is well-settled. The case of 
m u B. 4a I. ▲. aai (laia), 
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Porbes v. Meet Mahomed Tuques (4), 
where this Board held that the disputed 
lauds were within the geographical limit 
of the zamindari and yet not proved to bo 
of it, is strong on this ]K)int (see pt^ea 
•in? and 468). 

h’ow the poini, made by the District 
Judge i.s that the kabuliijat covers the 
whole estate of the Raja, that it refers to 
a list of villages and undertakes to show 
village by village the mofussil distribution 
of the jumma, that in fact the list (t.c., 
(lie sarsikan papers) does sliow the Reve- 
nue set aside for each, and therefore, in 
Ills view, it is not an engagement for a 
block but a series of engagements for the 
several villages which Ere parcel of the 
zamindari. , 

The learned .1 edges in (he High Court 
are of opinion that the engagement was 
for the block, and that is was only intend- 
ed lo eniimernte the villages which paid 
revenue. 

i>ul the Huja had made a previous le- 
tuin of (lie hfimlztiin.in or lakhiraj lands 
within (he zaniin Itiri in 1771. 'I'hese 
villages are not included in (hat reliirn. 
I’'ur(lier, he iiiidiM'takes in (he kabitUyal 
(o se( Old in his list (he ardas of both 
lahtbi and brialabi lands. If these 
inouzabs were in the zamindari they 
should be in some list. 

Then there is a point which the High 
Court makes upon the description. This 
rests on the words : “ my zamindari of 
Pargana Punchkoti, etc.” There realty 
.seems little in this. If the word Par- 
gana is used in its more technical sense, 
Pimehkoti must he taken as the same as 
Pachete, and then as his zamindari con- 
tained other Parganas, they must be ise^d 
as enumerated here. It is, however, 
quite possible that Pargana is used loosely 

(4) 13 E. I. A. 438 at pp. 457. 4!S8.r 14 W. B. 

33(1870). . ' 
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for chalda, a not very technical word 
which may embrace several Pargauas, 
aind the “ etc.” may stand for the frac- 
tion or kismet of Shergarh, which is 
divided between three Parganas. Re- 
ference upon this head may be made to 
Hunter’s Imperial Gazetteer of India. 
Vol. 7, p. 277, under title Pauchet. In- 
cidentally it may. be mentioned that 
Hunter takes the view that all the villages 
in this zamindari were mentioned in one 
or cither of the two documents. 

The word ” etc.” — or whatever may be 
its Indian equivalent — seems to give no 
assistance in arriving at the answer to the 
one question : Is this kabuliijat an en- 
gagement for the whole block or fur .-i 
number of villages set out semtim? ” 

A suggestion made by the iiigli Court 
which was also pressed ut their Lordsliips’ 
Bar by Counsel for the ilespondeut Uaja 
was rested upon the fact that the 
liyat apparently contemplates two docu- 
ments, one to be delivered in the first 
year which is to show both the distribu- 
tion of the I’cvenue village by village and 
the areas of talabi and b(;l<Uabi lands, and 
the other being the annual document 
which is to be confined to the distribution 
of the revenue. 

The suggestion is that the samilun 
papers represent the rocond kind of list 
and therefore would not have any men- 
tion of lands within the zamindari which 
paid no revenue and might be called 
betalabi. 

It is a possible explanation. 

After the earsikan papers, the only 
early documents are Lala-Eanji’s report 
and the lotbundi papers of * 1795, 180d 
and 1807. As to these latter, the argu- 
ment for the Appellants is based upon the 
facttliiift when 'the propei'ty of the Baja 
was'lo be jsold for hou-payment of reve- 
nue, ilie Collector was directed to take a 


convenient unit and that there be put up 
for sale all the villages in the Pargana 
within which the three villages in suit are 
supposed to be topographically situate, 
and that these three are not included, the 
Collector's return showing that he had 
intended to include eveiy village in the 
Pargana except certain villages already 
sold. 

The argument is of weight, but there 
is again an explanation to be offered for 
the Bespondent. It is said that the sale 
was for the pur^xise of procuring mouev , 
aud that these are not rcvemie-produciiig 
villages, and that supposing that they 
were us the Bespondeut contends within 
the limits of the zamindari, the rigJits of 
the Baja to seme ^wssiblc reversion ur 
some claim to the luinerals were in tlio-jc 
days .so shadowy that they would not lie 
thought of. 

This, however, is not the view taken by 
cither of tJie Courts in India. Both have 
thought that these villages were omitted 
because the Goverument ofiicei's did not 
tliiuk tliat they were in the zumiiidari. 

Now as regards Ijula-Kanji’s report, 
butli sides rely upon it, but it is inon*. 
valuable to the Bespundent than to the 
Appellants. It appears in two forms, 
one abbreviated and one fuller. 11 was 
made in 1799 and has been preserved by 
reason of its being made the appendix to 
the report of Captain llannyngton iii 
1841. 

It is a police report in answer to the 
enquiry whether besides the diqwars there 
wore any other police guards in Chakla 
Pachetc — ^with further enquiries as to the 
pay of the digwars and other poli('.c 
guards, 

liala-Kaiiji says (hat besides the dig- 
tears there arc other guards of three 
classes, jagir'dars, ghalwals wMo iiivi under 
the digwars and village chowkidars. 
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IBs report states that there were for- 
merly 36 ghats under the digtoars, and 
that in 23 of them the establishment was 
kept lip and is yet in some places : that 
13 were under the Baja who paid them, 
but that since the fixing of thanas and 
the Government taking from the zamin- 
dar Bs. I.G00 yearly for thana expenses, 
the ghatwals had been dismissed. 

Then he says that them were 57^ ur 
digwan 'villages, the rent of which 
was fixed in 1771 by Mr. Iligginson at 
Bs. 5,000; but later on he proceeds tu 
say that no rent is paid for these villaj^c^' 
except for the one village of Kasthulia. 
lie adds that the digwars hold their res- 
pective jagir villages in lieu of service 
iiithout payment of rent, and he include-: 
twu, if not thiee, of the villages in suit, in 
the list apiiended to his report which is 
headed " Particulars about the jagir 
mouzahs of the digwars in the Pcrguunali 
i'achete." Prom all this it is sought to 
be inferred that he treated these villager 
or thought that Mr. Iligginson treated 
them as within the zamindari. 

On the other £and, he distinguishes the 
digwars from the jagirdars who paid two- 
thirds rent and i-eceived one-third for 
their service, and he. speaks of the ghai- 
wals in 13 ghats having been dismissed, 
which is what one would expect if the\ 
held their lauus Irom the Baja by a service 
tenure. Then the nrobability would be 
that those who looked after the other 23 
ghats did not hold of the Baja. 


Mr. Hunter, Collector, reports in 1791 
that the only sum 'appropriated to police 
esta)>lishments is the “-resumed thana- 
dari allowance ” of Bs. 1,662. Counsel 
for the Bespondent stress the word 
“ sum,” but* if there v^ere lands sa appro- 
priated, it is curious that they were not 
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Further, Captain Hannyngton— fo 
whom we owe the preservation of Lala- 
Kanji’s report, and who wrote in August 
1841, before the Mutiny and before the 
great local destruction of papers which 
the Mutiny brought about — ^in giving an 
account of the digwari or police lauds in 
his District, says : — 

“ These lauds liavs heon hold from time immemorial 
by a specieB of police termed Digwars or Jagirdan or 
Ghatwals whose tenures are feudal and hcreditaiy. 
They ai'e of two classos. 

^‘JB^irst, the Digwar with their ibllowers the- Ghat- 
wals. These held their lands in lien of wages and 
absolutely rent-free. It is to be speoially romarked 
that the Digwari lands w'ore not included in the 
Permanent iiicttlement. The Digwars themselves are 
appointed (regard being, however, had to hereditary 
claims) and ni'o liable tu be dismissed by the Magis- 
Imte. On these grounds it is held that the actual 
])roporty of the soil is vested in the British Govorii- 
meut. This is nut denied by either the samiiidars ur 
the Digwai*H.” 

• 

In that rtipoi'l ho mentions, incidentally, 
lliut it has been ascertained that coal 
mines exist in one of the digwar villages, 
not however being one of those in suit. 

In regard lo all tliia part of the case, it is 
to be remcmbei-ed that under Beg. XVlll 
of 18U5, passed for iwliciug the jungle 
mahals of which Fachete was one, the 
zumiudar was made a police Magistrate, 
and as such would have a hierarchical 
buperinteudence of the digwars so far as 
they wore required lo perform police 
duties ; and care must be taken not to con- 
found this superintendence with what 
may be culled feudal overlmrdship. 

Caj)talu Hannyngton in the same docu- 
ment speaks of the Baja’s having made 
serious encroachments on the digwan 
lands. 

• 

Counsel for the Bespondent relied on 
this statement and suggested that as tEere 
was no evidence that these so-celled en- 
croachments had ever been eet aside, 
they must be treated as acts of ownership 
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and valuable assertions of title by the 
Baja. 

But he seeks to stren^'then his case, 
and there is force in his contention, by 
reference to the same Bengal Regula- 
tions of 1793 on which Counsel relied for 
the proposition which their Lordships 
have rejected as not raised in the present 
base. 

The tu:gument is this. The Baja or 
Maharajah was before cession to or con- 
quest by the East India Company — and 
the argument preferred eonquest to 
cession — a sovereign ixjwer tributary to 
the Great Moghul, l)ut otherwise in pos- 
session of 80 ^ereign rights. 'I’hcse three 
villages must have Jormed |»art of his 
territory and Jiiust be taken to have been 
at some very remote date granted bv him 
to be lield of hituself by military service 
or military or police service : therefore 
the ownership of the land was in him; 
and when the Government in 1792 e.v- 
pressed its intention of settling with the 
j)roprielors of the soil, this would mean 
that the Govenunent would recognise 
him as proprietor of the whole area. 

As already stated, there is force in this 
contention. But there is an opposite 
side. If the Raja was a sovereign, and 
his territory was conquered, it was con- 
quered from him as a sovereign and not 
as a landowner, and it by no means -fol- 
lows that when, to use the Raja’s own 
expression, “ he was gradually reduced 
to a zamindar,” it would be the intention 
of the Government to recognise him as 
landowner throughout the area of his 
sovereignty; and in particular when it 
come to lauds held on military tenure by 
public officers, the Government might 
very reasonably desire that these officers 
should be responsible to it and be — ^to use 
the language already quoted in the judg- 
ment delivered by Lord Sumner— Gh)v- 
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ernment gJiatuoaU created by the ruling 
power rather than Government ghatwals 
which at the time of the Permanent 
Settlement were to be included in a 
zamiudari. 

When to all this it is added that the 
legal status of a Raja as a tributary Prince 
is quite vague and uncertain, probably 
varying with the power and activity of 
the Emperor at the moment reigning at 
Delhi, that it is agi’eed that these ditj- 
tcars have existed from time immemorial 
and may be coeval with the Raja and may 
iiave been created or recognised by a 
sovereign power siq)erior to both, it fol- 
lows that this class of argument would 
merely laud their I'jordships in the region 
of speculation. The only safe course, 
therefore, is to see what actually has beeu 
written or done. 

^fiich weight was uttuclied by I he High 
( *ourt und by Counsel for the Respondent 
in their ai'gumeut to the opinion of Mr. 
Millet in bis report of 1842. He appears 
to have been acting as legal adviser to the 
Bengal Government and to have given a 
legal opinion u^wn certain materials sub- 
mitted to him. He assumed cei’taiu 
facts for the pur|X)se of his opinion, but 
his assiiinpliou only shows at best that 
there was at that time a general opinion 
iimon’g the Government officials, as there ' 
was when resumption proceedings were 
stai'ted in the present century, that in 
some shape or other the digwars were 
tenure-holders under the Raja. 

Mr. Millet’s view (or the view of those 
who instructed Mr. Millet) is opposed to 
that of Captain Haunyngtou and Colonel 
Dalton. 

The other matters which were relied 
upon for the Baja were a return made in 
a- mtUki form in 1841, in which the 'then 
Baja included in bis list of properties the 
villages in possessioD of the .two digtoafs- 
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TIih’c is IK) (hnibt that fheie are errors in 
iliis roiniii, aud the mere fact that i( 
does not appear that tiic (Jovornmeiil 
made a protest against it, does not conic 
to miidi. Then there is tlie placing of 
these lands on the (iencrjl Cogister of 
leveuue-paying lands, called “ the A 
Ivcgister,"' after the Cargana of Shcrgarli 
was transferred into the District of Burd- 
Mau in 1871. On what grounds the 
Collector did this docs not appear. Tliat 
it would not come to the knowledge of the 
dujicars seems ju’etty certain. The Col- 
lector, however, had no power to adjudi- 
cate upon title ; and this matter and the 
payment of small sums to the Itaja in 
some land acquisition jiroceedings fall 
into the class of instaxices when the Gov- 
ernment ollicial.s apparently took the 
opjxjsite view to that which had been 
taken by Captain llaunyngtou and the 
other earlier olliccrs. They make some 
evidence against the Secretary of Slate 
but none against the. other Ajipellaiits. 

More important [lerhaps is the action of 
the Govermnenl— though it proved abor- 
tive— in taking steps to effect a resumfi- 
tion of these lands as between ihemselve.-> 
and the Baja in the years between 1901 
and 1908. But except that' these arc 
moi^ elaborate and solemn proceedings, 
the same observations apply to them as to 
othei' official ju'occcdings of late date. 

Against the expression of the opinion 
by Government officials upon which the 
Bespoudent relies may be set the compara- 
tively early opinion of Captain Hannyng- 
ton and that of Colonel Dalton. 

There is no evidence except the en- 
croachment censiiied by Captain Han- 
nyngtou'of any act of ownership or 
snserainty Gn the pai;t of the Baja, lie 
has not taken the waste land of the 
iimuikhS9''^2lG‘did not 'Choose members of 
the fa^iiilies to be the Jig tears, nor did he 


approve the choice, except during the 
jieriud when he was made Jaroga or head 
police officer. 

If there was substantial evidence that 
I he possession of (he property had been in 
accordance with the lies|X)ndent’s con- 
lenliou, the e.vplauatious which hi«t 
Cuunsid have offered in respect of the 
snrsikan pa^xers and the lutbunJi papers 
might be accepted. 

But the contrary has been the case. ■ 
The existence of practicable mines of coal 
lias been known since at least 1860, when 
as the Bespondent himself says in his 
pleading that the minerals under the 
village of Garb l‘arira wore let by digwars 
to Air. I'lrskine. There have been fur- 
ther leases and assignments of leases and 
woi'kings in at least one of the village.? on 
and on from that time .since. A claim 
was made by the Bus{)ondent in 1907, but 
be did not follow it up till he brought the 
[iicsent proceedings in September 191-1. 
I'resumption should not be made against 
but in favour of the e.\istiUg state of 
things. 

Their Liordships are therefore of opi- 
nion as indeed were both the Courts in 
India, that in the ordinary sense of the 
word these villages were not within the 
xaniinduri of the Bcspoiulent, or, to put 
it in another way, both Courts held that 
they were neither midguzari nor choieki- 
dari chakran. 

The High Court however — and this is 
the thii’d |M)int to be discussed — decided 
in his favour upon the theory that they 
were thamidari lands. Whether it is 
right as - a matter of terminology to des- 
cribe tiuinadari lands as being within the 
zamiudari or outside need not be here dis- 
cussed. 

Bo doubt the holders of thahadafi land 
stand in' d certain position to the conti- 
guous zamiudur. If the lands are re- 
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sinned, they are to be settled with the 
Esmindar; and it may he that they may 
even be described as setlled with the 
Eatnindiir in a eoriuin sense, and that 
there is a sort of snperiorily in (he zamin- 
liar which mifjhl entitle him to the. surface 
of the- land in case of escheat. Whether 
this would give him a claim to the minerals 
is a further question. But for the pur- 
poses of this case (heir liOrdships will 
assume that such things are possible. 

But if so, the Respondent is in the 
same difliculty in dealing with the actual 
facts. If the minerals sliould be his be- 
cause they are under thanadari lands, he 
has been, as already pointed out, back- 
ward in asserting bis rights. 

However, in the view of the High 
Court these are thamdari lands, and their 
Lordships must deal with this view. 
They got little help in thi.s resia'ct from 
Counsel for the Respondent, who preferred 
the suggestion that they were “ like 
thamdari lands." 

At first sight the view of the High Court 
appears contrary to the regulations. 

The Regulation of 7th Beccinber 1792 
is as follows : — 

First. Tho police of this country is in future to 
be considered under the exclusive cliarge of the 
officers uf Qoverniiient who may be specially appoint- 
ed to that trust. The landholders nud farmers of 
land, who keep up establishments of Tnnnadsrs and 
police officers for tho preservation of the i^eace, are 
accordingly required to discharge them, and all Land- 
holders and farmers of land are prohibited entertain- 
ing such establishments in fnturo." (Golebrooke, 

p. 168.) 

And sec. 8, sub-sec. (4) of Reg. T of 
1793 

** Fourth. The Jumma of those Zemindars, inde- 
pendent Talookdars and other actual proprietors of 
land, which is declared fixed in the foregoing articles. 
Is to be considered entirely unconnected with and 
exclusive of any allowances' which have been made 
to them in the adjustment of their Jnmma for keep- 
ing np Xha^^lm or police establishments, and also 
of the prodime of a^ lands which they may have 


been permitted to appropriat<« for tho samn purpose : 
and thii Goveruoi'-CItnirnil in Coniicil reserves to hini- 
snlf ilie opliou rif lepiimiiig the whole or pari of 
such allow:) ncoH or produce of such lands accorditig 
as he may think proper, in consequence of his having 
oxoneralrd ilie prr>pneiois of laud from the chur<;e 
of keeping jho peace and np|K)in*ed ofliceis on tlie 
part of fiovernment lo Miporintond the** police of the 
country “ 

But the lonrnod Judges of the Hi^fh 
Coiirl took tho view that Ihaundari lands, 
thougli made resiimablc, were not always 
resumed. This view is a dilfiouli ono to 
support ill (ho face of (ho <ibs<'i‘\iilioiis of 
this Board in (ho casos of I'lija Lrlaiiuiid 
Sing Tiahadoor v. The. livngal Govern- 
ment (]), Joykishen ilookerjce v. Collec- 
tor of East liurdwan (!>) and Ranjit Singh 
V. KaliiUisi Debt (6). 

Biit..a fiirtlier ditlicully is created by tlu: 
docunioiits in this particular case, 

Mr. Ijeslii*. tho (lolleetor, reporting in 
August I79U, says that at (ho making of 
llio docennial sottlement in his Dislrics. 
no alloWiiiioo was inado for polico nnuior '. 
(n any of (ho /.aiiiiiidiirs exoopt (ho I’uohote 
Raja who got a dodiictioii from his lovo- 
luie of Rs. 1,C62 for the mainloiiiiiK o ol 
Ihanndiirs. ^^r. iicslic proceeds (o say 
that ho. has directed the Raja to discTiarge 
the lhanodars employed by him at the 
end of the ja-esimt month and to pay to 
the rovomie Us. .1 ,062, which it is known 
he did pay. The sum is slightly differ- 
ently stated by Ijala-Eanji as Rs. 1,600. 

If these lands were thanadari, why 
hove they not been long ago resumed? If 
they had 'been resumed. Government 
would have acquired an increase of reve- 
nue from the Raja, and the Raja would 
have been able to draw rent from the land. 

As their Lordships have already ob- 
ser\’ed in dealing with the earlier part of 

(I) e nr. T. A. 101 at pp. (1S66). 

I.'i) 10 M. r, A. -H 44 (1864). 

(6) L. It. 44 I. A, 117, 123; •. o, I. L. B. 44 
Cal. 841 1 21 C. W. N. 609 ri917>. 
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The Sucke'iary of State eoh India in 

the case, I lie long established usage and 
possession is not reconcilable with the 
theory that these are thamdari lands. 

In considering the effect of the kahu- 
liyat the principles of the decision in The 
Duke of BcfiuforL v. The Mayor, Alder- 
men and Burgesses of Swansea (71, forti- 
fied by the observations in the jndgnienl.< 
of this Hoard delivered by the Karl of 
Ilalsbiiry in Van Diemens Land Co. v. 
Table Cape Marine Board (8), and by the 
Lord Atkinson in Wateham v. Attorney- 
General of lHast Africa Protectorate (9), 
may be applied, viz., that should the 
general words of an ancient grant be un- 
certain, they may be fairly explained by 
subsequent usage. 

The result is that, in the opinion of 
their Lordships, these lands are not 
thanadari lands, and the District Judge 
was right on the first point to be decided. 
riz., whether these mouzahs were or were 
not within (he Raja’s zamindari. Having 
arrived at this conclusion their Lordships 
deem it unnecessary and inadvisable to 
pronounce upon the other (wo defences 
raised by (he several .Appellants. The 
question whether mines and minerals be- 
longed to landowners or to the Govern- 
ment is a far-reaching one, on which they 
would be unwilling to* embark without 
having the fullest assistance of Counsel. 

In a case which eanie before this Board 
several years ago. The Imperial Japanese 
Government v. The P. di 0. Steam Navi- 
gation Company (10), two points of great 
public importance were raised by the 
decision of the Court under appeal, and 
(heir Ixndships having come to the oon- 
clnsipn that they must advise His 
Majesty to reverse the dei'ision .of the 

(7) 3 Kxch. 413 (18e«). 

(S) USOtJ] A. C. «2. , 

(3) tlBUQ A. 0. 638.' 

(10) ilMBl A. C. 644. 


Couxoiti V. Ji'oTi Pkashad Singh Deo. 

Court below on the first ground abstain- 
ed from expressing any opinion on the 
second ground, w'hile they carefully ex- 
plained that in so doing they were not to 
be held to have given any authority 
( hereby to that part of the decision which 
they did not touch. Their Tiordships 
would desire to bo understood to be acting 
in (he samo way in (ho present case. 

The Respondent has failed to pi-ove 
(hat he has any right to the minerals 
under these three villages, 'and the deci- 
.->ion of the High Court must be reversed 
and that of the District Judge restored. 
This is all that their Lordships have to 
do. They have not to determine as bet- 
ween the two sets of Appellants which is 
entitled to the mines, nor who is entitled 
lo them. 

The appeals will be allowed with costs 
licrc and below for Ijoth sets of Appel- 
lants; and unfortunately provision must 
be made for the costs of the abortive 
hoarijig hi December 1024. On that 
occasion, owing to the misconduct of tho 
solicitor then acting for the Respondent, 
he was not repesented ; and it was not 
(ill after (heir Liordships had heard the 
.Appellants’ Counsel for several days and 
the arguments had been concluded, that 
it was discovered that the absence of 
(Counsel for the Respondent at their 
Jiordships’ Bar was due to the misconduct 
of his solicitor. 

The case has accordingly been set down 
again and heard anew. As it was due to 
no fault of the Appellants that the Res- 
ixmdcnt was not represented at the first 
hearing, they must have the costs of 
their attendance at that hearing. But 
their Lbrdships think that the Bespon- 
dont need not be charged with the costs 
occasioned by his motion to restore his 
case to the paper, and that in nqpect of 
this motion which was heard OQ tTVO eoca* 
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rions, each party should bear his own 
costs. Their Lordships would humbly 
advise His Majesty accordinf^ly. 

Solicitor : The- Solicilar, India Office, 
for the Secretary of State. 

Solicitors: Messrs. Sanderson, Lee d 
Co. for the New Birbhnm C’o. and the 
New Bengal Iron Co. 

Solicitors : Messrs. Downer d Johnson 
for the Bespondents. 

G. D. M. 


[CIVIL APPELLATE JURISOICTION.l 
Appeal fbom Appallate Decree 
No. 25 A3 OF 1923. 


SUBBAWARDT, J. 

Grabav, .j, *• 

1926, 

24, Fobroary. 


Broju Mohas Dab 
Adiiirabi, Defendant, 
Appellant, 

V. 

Gata Puosao Karan 
and ors.. Plaintiffs, 
llespondonts. 


Indian Evidenoe Act (I of 187S), ««c«. 9, 11 (b), 
IS and SS, el. (3)— Instruments not between parties 
to tie suit in wAicA tAey are produced — Recitals in, 
if admissible in evidence. 


Recitals of boundaries of lands other 
than those in suit, contained in docu- 
ments between third parties who are 
strangers to the suit, are not admissible and 
cannot be relied, upon in evidence, and 
such recitalo^,.0lfnnot be treat-ed as evi- 
dence in under sec. 32, cl. (3) of 

the Evidenoe Act, nor under sees. 9, 11 
or 13 of the said Act, recitals in an instru- 
ment being evidence only as against the 
parties who make them and not as against 
third persons. 

Badha Krishna Mabwabi v. Sabbes- 
WAB Nao (10), Fbamatha Nath Chou- 
DHUK V. Krishna Chandba Bhatta- 
OHABJBB (11), CHOONI LAL KHEMANI V. 


Ntlmadhab Babik (9), Soboj Kumab 

AOHABJI CHOWDHUBY V . UMBDAIiI Howla* 
DAB (8), SHBINIVASDAS BAVIH V . HilEHBB- 
BAi (12) and Brajbshwabi Peshakab v. 
Budhanudhi (1) followed and approved. 

Chooni Lal Khbuani v. Nilmadhab 
Babik (9), Abdulla v, Kunj Bkitaiw 
Lall (6), Dwabeanath Bakshi v. Mu- 
KUNDU Lal Chowdhuby (8), Abdul Ah v. 
Sybd Bbjan Am (4), Bishbswab Dayal v. 
Habbans Sahay (6) and Imbit Chamab v. 
SiBDHABI PaNDBY (7). 

This was an appeal against the decree 
of Babu Nani Gopal Mukherjee, Siihordi- 
nate Judge, Ist Court of Zillah Midna- 
pur, dated the 27th of July 1923, affirm- 
ing the decree of Babu Jogendra Kumar 
Dey, Munsif, let Court of Contai, dated 
the 24th of January 1928. 

The facts of the case will appear fully 
from the judgment. 

The suit was for establishment of title 
to land on the allegation that on a parti- 
tion between the Defendant and his 
brother the suit land was allotted to the 
latter who sold it to the Plaintiffs’ father. 
The Defendant’s case was that the land' 
was allotted to him on partition. The 
lower Courts decreed the Plaintiffs’ suit. 
The lower Appellate Court decided the 
case on subsequent possession relying 
mainly on four documents between partieg 
who were strangers to the suit. In these 

(1) I. L. B. 6 Oal. aes (1880). 

(5) 6 0. L. J. 66 (1006). 

(4) 19 0. W. N. 4Ba (iOlS). 

(6) 6 C. L. J. 660 (1007/. 

(^ 16 0. W. N. 862; a. o. 14 0. L. J. 467 
(1811). 

(7/ 17 0. W.N. 108(1811). 

' (6) 86 0. W. N. 1028: a. o. 36 0. L. J. 18 
0881). 

(8) 41 0. L. J. 374 (1884). 

(12) L. B. '48 1. A. 86: a. 0. 1. L. B. 41 Bom. 
800 1 81 0. W. N. 668/ 86 C. Ib J. 811 
(1816). ' 

96 


. 001.80 O. W.N, 468i(1086X . 
(11) M 0. W. N. 1O8S;(1084', 
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documents one of the boundaries of the 
Ipnds df'alt with was described as the land 
in suit of which the Plaintiffs’ father was 
stated to be the owner. 

The question in this appeal was whe- 
ther those documents between third 
parties were admissible in evidence. 

Babu Gopendra Nath Das for the Appel- 
lant. — Boundary descriptions in docu- 
ments, Exts. 6 to 8, which are not inter 
partes, are not admissible even under sec. 
32, cl. (3) of the Evidence Act. Cited 
Pramatha Nath Choudhuri v. Krishna 
Chandra Bhatlacharjee (11). 

Mr. S. C. Bose (with Babu Santosh 
Kumar Pal) for the Kespondents. — 
The documents are admissible under see. 
9 as introductory of the fact in issue 
or as supporting the fact in issue, 
viz., whom does the disputed land be- 
long to. 

They are also admissible under secs. 11 
and 13 of the Evidence Act. 

Those documents are admissible under 
sec. 32, cl. (3) of the Evidence Act. 

Cited Abdulla v. Kunj Behari Lall (G) 
and Imrit Chamar y. Sibdhari Pandey (7). 

Babu Gopendra Nath Das in reply. — 
The documents cannot be admissible 
under sec. 9, because the description as (o 
boundaries in a document not inter partes 
is not a fact connected with the fact in 
issne. 

Becitals in documents not inter partes 
are inadmissible in evidence : see Brajesh- 
toari Peshakar v. Budhanudhi (1). 

This case has been consistently follow- 
ed in this Court. 

. It received support from Shrinivasdas 

SO) !• B. 6 Oal. 268 (1880). 

( 61 U 6 O. W. N. 262:Jii, c. 14 0. L. J. 487 

OBIl). 

(!n2i'no.w.v.io8:ani). 

o.iw. N. lonioBSi), 


Bavri v. Meherbai (12), Abdulla v. 
Kunj Behari Loll (6), Radha Krishna 
Manoari v. Sarbeswar Nag (10) and Chooni 
Lai Khemard t. Nilmadhab Barik (9). 

The only question is if they are admis- 
sible under sec. 32, cl. (3). It cannot be 
said that the boundary descriptions are 
necessarily against the pecuniary or the 
proprietary interest of the maker. 

The last two cases and that of Pramotha 
Nath V. Krishna Chandra (11) are in 
favour of the Appellant. 

The Judgment op the Court was as 
follows : — 

SUHBAWARDV, J.— In the suit from 
which this appeal arises the Plaintiffs 
sought to establish their title to the 
eastern half of the cadastral survey dag 
No. 5/48. Their case is that the De- 
fendant and one Fadmalochan Das were 
brothers, that on partition the land in 
suit was allotted to Fadmalochan who 
mortgaged it to Plaintiffs’ father and being 
unable to redeem finally sold it to him. 
The Defendant, on the other hand, con- 
tends that the land in suit was allotted to 
him on partition. The record-of-rights is 
in favour of the Defendant. The onus that 
lies upon the Plaintiffs becomes heavier 
on account of this entry in the record. 
Both the Courts have pii|f|edii<a decree in 
favour of the Plaintiffs. vIEhe lower Ap- 
pellate Court was not satisfied in the evi- 
dence on either side that there was any 
partition. It thereupon proceeded to de- 
cide the question by subsequent possession 
of the land in suit. In considering the 

16 O. W. N. 262 ; 8. c. 14 C. L. J. 40? 
(WU). 

* (<0 4110. li. J. 874 (1924). 

(10) 29 0. W. N. 469 (1926). 

(11) 28 0. W. N. 1092 (1924). 

vlS) UR. 49 1. A. 86: *. 0 . 1 . L. B. 41 Bom. 
aoOi II 0 W. V, 668| M 0. Ik J. 8U 
(1916). 
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e^dence it relied mainly upon certain a 
documents between strangers to the suit, 
viz., Exts. 6 to 8, in which one of the 
boundaries of the lauds dealt with thereby 
is described as the land in suit of which 
the Plaintiffs’ father is stated to be the 
owner. In this connection the finding of 
the learned Subordinate Judge is thus re- 
corded : ‘ ‘ Considered along with these 
deeds the oral evidence adduced by the 
Plaintiffs is worthy of credit inspite of 
certain contradictions. I find that the 
evidence, oral and documentary, pro- 
duced by the Plaintiffs fully rebuts the 
presumption arising from the entry in 
the settlement record.” It k therefore 
necessary to examine the question relat- 
ing to the admissibility of those docu- 
ments. The learned Subordinate Judge 
is of opinion that the documents are ad- 
missible under sec. 32, cl. (3) of the Evi- 
dence Act. Exts. 5, ti and 8 are kohalas 
and Ext. 7 is a mortgage deed. Accord- 
ing to the view that has been taken of this 
question which has frequently come up 
for decision before this Court there is 
hardly any room for further argument. 
But the learned Advocate appearing for 
the Defendant has tried to present an- 
other aspect of the question before us. 
Hja submission is to the effect that a deed 
of sale is a statement made by the seller 
against his interest as he parted with his 
interest in the land sold. It is therefore 
admissible under sec. 82, cl. (3) ; and the 
document having thus come in, any state- 
ment made therein in describing the 
boundaries of the land sold comes in as 
evidence whatever may be its evidentiary 
.value. This argument is fallacious and 
cannot be accepted, for any statement 
made against the interest of the person 
making it is not as such admissible as 
againat the rest - of the world. Such a 
ifl Bdfitiieiblfi in flg 9 yifi.Qtion sdih 


relevant fact under the Evidence Act. 

It is said that such i^tement is relevant 
in this case under sec. 9 of the Evidence 
Act. That section apparently has no 
bearing upon the present question. It 
deals with relevancy of facts which are 
introductory of facts in issue or explana* 
tory thereof and necessarily such facts 
must be connected with facts in issUet 
There was undoubtedly at one time some 
divergence of opinion upon this matter. 
So long ago as 1880 it was held by Garth, 
C. J., in Brajeswari Peshakar v. Budhan- 
udhi (1) that ‘‘ recital in a deed or other 
instrument is no doubt in some cases con- 
clusive and in all cases evidence as against 
the parties who make it ; and it is of more 
or less weight, or more or less conclusive, 
against them according to circumstances. 
It is a statement deliberately made by 
those {mrties, which, like any other 
statement, is always evidence against 
the persons who make it. But it b no 
more evidence as against third persons 
than any other statement would be.” 
The learned Chief Justice referred in the 
course of his judgment to the case of 
Radhanath Banner ji v. Jadunath Singh 
(2) and observed that if a recital in a deed 
was admissible in evidence as against 
third parties who were in no way privy to 
the deed, the propriety nf the decision 
seemed to be extremely doubtful. In 
Dwarkanath Bakshi v. Mukundu Lai 
Chotodhury (3) such statements were held 
admissible against third parties under secs, 
11 (b) and 13, Evidence Act. In Abdul 
Ali V. Syed Rejan AH (4) the view taken 
in the above case was disapproved. The 
view taken in Dwarkanath Bakehi’s 
case (3) was adopted by Mookerjee, J., in 

(I) I. L. B. 6 Cat. 968 (1880), 

(S) 7 W. B. 441. 

(3) 6 O. L. J. 66 (1906). 

(4) 19 0. W. V. 468 (181S>. 
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the case of Bishesmr Dayal v, Hwbans 
b’ah-ay (5). In the later case ot Abdulla 
V. Kunj Behari Loll (6) the same learned 
Judge resiled from the position taken in 
the earlier case and held that such state- 
ments, though not admissible under sec. 1 1 
or sec. 13 of the Evidence Act, was admis- 
sible under sec. 32, cl. (d). The same 
view was taken by that learned Judge tn 
Imrit Ghamar v. Sibdhari Pandey (7). f 
had occasion in certain recent cases to 
dissent from this view and to hold that 
sec. 32, cl. (3) does not make the state- 
ment in a document between third parties 
admissible against a party in suit. Sornj 
Kumar Acluirji Chowdhury v. Umedali 
Howladar (81, Chooni Lai Kheniani v. 
Nilmadhab Barilc (9) and liadha Krishiui 
Marwari v. ijarbeswar Nay (10). Sorvj 
Kumar's case (8) has been recently consi- 
dered and followed in the case of Pra- 
matha Naih Ghoudhuri v. Krishna Cli. 
Bhattacharjee (11). Greaves and Ch^’u- 
varti, JJ., held on an examination of the 
authorities on this point that recitals of 
boundaries of other lands in documents 
between third parties are not admissible 
in evidence either as regards the descrip- 
tion of the boundary or as to the nature 
of the laud. It is ndt therefore necessary 
to examine minutely the position taken by 
Mookerjee, J., in tlie case of Abdulla v. 
Kunj Behari Lai (6) and other cases. 
Sec. 32 (8) of the Evidence Act makes the 
statement made by a person against his 
pecuniary or proprietary interest admis- 
sible in evidence. It is argued that the 

W 6 c. L. J. 6R8 (uon. 

w ieO.W.N.26a: 1 !c.14 0. L. S, 4ffJ 
(1911). 

(9) 17 0. W. N. 108 (ini)> 

(8) 86 o. W. N. 1088: s. 0 . 86 0. L. J. 19 
(1981). 

C8!> AIO.L. J.374(1884). 
u. w K, isa 

{Ill 88 0. W. N, 1098 (1984). 


recital of the boundaries put a limit to the 
interest of the person making it and 
therefore it is a statement against 
the pecuniary interest of that per- 
son. As has been observed in the case ai- 
Pramatha Nath Ghoudhuri v. Krishna 
Ghandra Bhattacharjee (11) such a state- 
ment might have been made with an 
ulterior object in view. In fact it might 
have been made not in order to restrict or 
liinit the right of the maker but to extend 
or enlarge it. It seems to me that it 
must be a great straining of the language 
of the law to hold such a statement as a 
statement against the pecuniary or pro- 
prietary interest of the person making it. 
The view (hat such a statement made by 
a person cannot be made admissible in evi- 
dence against a stranger is supported by 
the principle of the decision of their Lord- 
ships of the J udicial Committee in Shrini- 
oasdas Bavri v. Meherbai (12). I am ac- 
cordingly of opinion that the documents, 
lii.\ts. 5 to 8, are nut admissible in evidence 
and should have been excluded from con- 
sideration in deciding the issue on the 
i’laintift's’ title. As there is other evidence 
also on the record which requires consi- 
deration by a Court of fact, this case must 
be remanded to the lower Appellate Court 
for a re-hearing of the appeal after ex- 
cluding the documents, Exts. 5 to 8, from 
its consideration. Costs will abide the 
result. 

Graham, J. — The only point argued in 
this appeal is that certain documents, Exts. 
5 to 8, three kobalas and a usufructuary 
mortgage deed, were wrongly relied upon 
as evidence in the Courts below. The 
documents in question contain the staite^ 
ments of third parties as to boundaries of 

(ID 88 0. W, N. 1098.(1984). . 

(18) U B. 49 1. A. 86 : b. o. L *L. B. 41 ham. 

800) 21 0. W. N. 668; 26 0. L. J; 811 

(1916). . 
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other lands and have been relied upon by 
the Courts below as corroboration. The 
learned Subordinate Judge has held that 
the documents are good evidence under 
sec. 32 (3) of the Evidence Act. In my 
o^nnion, he has erred in so holding. The 
question whether recitals of boundaries of 
other lands in documents between third 
parties are admissible in evidence or not 
has been considered in numerous cases, 
and there has been some divergence of 
opinion upon tlie stibject. The trend of 
recent decisions in this (.'uurt has, how- 
ever, been against treating such recitals 
as evidence, and 1 think that wo slioiihl 
follow those decisions. Ju niy jiidgniunt 
the law on the ])oint was correctly laid 
down in the case of Soruj Kumar Arharji 
Chowdhunj v. • Uvmlali Iluu'ladar (H) 
which was followed in I’ramnlha Nalh 
Vhoudhuri v. Krisliua Chandra lihatta- 
charjee (Ilf. Greaxes, .1., in the latter 
case (juoted with approval the judgment 
of Chief Justice Sir ilichard Garth in 
Brajeahwari Peshakar v. Budhanudhi (I) 
to the following effect : — '■ A recital in a 
deed or other instrument is no doubt in 
some cases conclusive and in all cases evi- 
dence as against the parties who make it. 
But it is no more evidence as against 
third persons than any other statement 
would be.” It appears to me that this 
correctly lays down the law on the point. 
In the result therefore the appeal must 
be allowed, the decree of the lower Appel- 
late Court set aside and the case sent 
back to that Court for a re-hearing of the 
appeal after excluding Exts. 5 to 8 from 
consideration. 

H. D. C. Cate remanded. 


(It I. u n. 6 o»i. aes <<88o>. 

(8) sac. W. N. lOSS: «. C. 86 C. L. J. ftf 

(II) as 0. w, N. loes (lass). 


(CIVIL APPBLLATB JUBISDIOTION.) 
Appeal fboh Appellate Dboreb 
No. r083oF 192*2. 

..A.AMI, J. 1 Dsumbba Nye Bor 

2^25 Plaintiffs, 

r.l Appellants, 


Cl.AKl AVARTi, J. 
1925, 

Heard, i and 
5, February. 
Judgment, 

13, March. 


Judgoieot, AI.A..I, Ml. .nd 

«r , ors., Dofendants, 

J n«>p«nd,.to. 

Bengal Tmaneg Act ( VIIT of 188!i), tee. SO (S) 
— PretHMption under tee. 60, rebutted of—Previout 
tenanog— Recognition of pwrehater of non-trantfer- 
aide oeettpaueg holding — Stiptdation for enhr’nee- 
ment of rent upon vieasureineiit in future —A'eio 
rmuNcy — Khbiiliyi.t, conttructioH of. 

iyiicre a purchaser of a uun-lransfcr- 
able oceupauetj huldimj teas reeoyuiscd ns 
a LciianL of the previous jama upon kis 
exetuliiuj a kabuliyat in whieh shares 
separately purehased were amafyamated 
and there teas a slipulalion of enhance- 
ment oj rent at specified rales fur differ- 
ent classes of land upon a measurement 
in future ; 

Held — That in the circumstances of 
the case the kabuliyat created a new ten- 
ancy, and the tenant was not entitled to 
the presumption under sec. bO oJ the 
Bengal Tenancy /let, 

.\UHUYA HAaNKKK MAZUMOAK V. liAJANI 
Manual (1) referred to. 

This was an appeal against the decree 
of A. J. Dash, Esq., Additional District 
Judge of Earidpur, dated the 9th day of 
May 1922, affirming the decree of Babu 
Mahima Banjau Mitra, Munsif, Third 
Court, Bhanga, dated the 18tli April 1921. 

The facts material to this report are as 
follows : — 

Plaintiffs sued the Defendants for re- 
covery of rent in respect of a holding 
bearing a jama of Bs. 26-10-6 i)er year 
and for enhancement of rent of the said 
il) as 0. W. N. 804 (1818), 
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holding; ou the {{round of 'rise in average 
prices of staple food crops under sec. 30 
(.bi o[ the lieugal Tenancy Act. The de- 
fence uas that the jama was a mokurari 
one and the rent was not liable to en- 
hancement, and the Defendants were 
entitled to the presumption of fixity of 
rent under sec. 50 of that Act. In tlie 
record-of-iights finally published the 
holding in question was entered a» 
mokurari raiyati. To rebut the presump- 
tion raised by this entry the Plaintifl» 
I'elicd upon a kdbuliyat^ hlx. I, dated the 
7th Aswin 1301 B. S., executed by Reaz- 
addi Mia and another, predecessors-in-in- 
terest of the Defendants in favour of llie 
Plaintiffs’ predecessors Jageiuhranath Koy 
and others. 

The following portions of the said kahu- 
Ihjat, Ex. I, will be found material to this 
report 

That within taraf Ujani . . . apper- 
taining to the kayemi jote in the name cl 
late Shib Charan Roy, there is Kisniat 
Dhirai, in which is mudafat Gour Mohou 
Das and Guru Charan Das, Pattau Ram 
Krishna Mandal, Rai Chand Mandal, 
bearing a jama of Rs. ‘25-10-0, an eiglit 
annas shai'o whereof has been purchased 
by one Drajaddi Mi^ by a kobala and the 
other eight annas share whereof has been 
purchased by me Reazaddi Mia in execu- 
tion of a money decree, and we two 
brothers are jointly possessing the same. 
We having prayed for the realisation of 
rent from us hy recording our names in 
the previous jama of the said mahal, you 
have granted our prayer and have de- 
manded a kabuliyal from us ; so we are 
executing this kabuliyat, etc. .... 

6. That when you will make a survey 
of the said village, we shall l)e present at 
that time and shall cause a proper 
fakaiiM!(^'.j3urvey to be made; if we be 
not present for any reason whatsoever, 


then we aliall be fully bound by and res- 
ponsible for the jatnabandi that you shall 
cause to be made in our absence. 

7. That for the land that will be ascer- 
tained at the aforesaid survey we shall 
pay rent by executing a fresh kabuliyal 
on a jamabandi at the rate of Rs. 1-9-7 p. 
per bigha of paddy laud, Rs. ‘2-6-1^ p. 
per bigha of homestead land, Rs. 1-9-11 p. 
per bigha of palan land and Rs. 9-8 per 

bigha of garden laud.” 

• * » « « 

It may be stated that the area of the land 
in this kabuliyat was given as 39 bighas 
IG.} cottas. 

Thu ]\luusif gave tlie I’laintiffs a de- 
cree for rent but disallowed the claim for 
enhancement of rent, lie held that the 
kabuliyat did Jiol rebut ihe presumption 
arising out of the entry in the rccord-of- 
rights and the Defendants’ holding was 
a mokurari one. He relied iqx)n the case 
of Abhoya Hanker Mazumdar v. Rajani 
Mandal (1). 

On appeal by the Claintiffs, the Addi- 
tional District Judge of Faridpur affirm- 
ed the decision of the Mnusif and dis- 
missed the appeal. 

The following portion of the judgment 
of the Additional District Judge will be 
found material : — 

” To rebut the presumption msed by 
this entry, the Bluiutiffs-A])pellamB rely 
on Ex. 1, a kabuliyat of date 1301. It is 
claimed for them that this contains an ad- 
mission that the rent may be enhanced. 
This is clearly so, because vvu find a clause 
that wheh there will be a survey, the rent 
will be at certain specified rates for differ- 
ent classes of land. Even if all the laud 
be of the lowest class, the rent would be 
largely enhanced. Although there is no 
open admission that rent is enhancible, 
agreement to the terms of the kabuliyal 
(1) S2 0. W. N. BOA (1018). 
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implies that. At the same time there has 
been no enhancement of rent either ^ at 
the of the execution of this kahuliyat 
or subsequently. There is no evidence 
of alteration of rent previously and the 
presumption is therefore that the rent 
was and is fixed— particularly it was 
fixed at the time the kabuliyat was exe- 
cuted. I have been referred to rulings 
contained in Upendra Nath Ghosh v. 
J^arkanath Bistros (il) and Abhoya San- 
m Mazumdar v. Itajam ManM (1). 
Here it is clear that the kabtiliyal was 
merely a confirmation of the previous 
tHE^ncy which required confirmation on 
account of purchase by the predecesrors- 
in-interest of the Defendants. But if it 
^as a confirmation, it micfht still be said 
tHit a new condition had been imported 
into the terms of the tenancy. 

But it seems to me clear from the worn- 
ing of sec. 50 of the Bengal Tenancy Act, 
that provided the tenancy continues, then 
if the rent or the rate of rent actually 
realised be unchanged from the time of 
tlM Permanent Settlement, then it can- 
not be enhanced. There is no question 
any admission that the rent is en- 


0 aiiij cwv*j.«.*w*'*^** 

_mcible. The fact that no actual en- 
Sicement has ever taken place is the 
JSerion. Consequently, I find that the 
rent is not enhancible. The appeal is ac- 
cordingly dismissed with costs. 

Against the decision of the Additional 
District Judge Plaintiffs preferred this 

second appeal. . 

'abus Hemendra Chandra Sen (for Ka» 
Surendra Chandra Sen Bahadur, Advo- 
cate),, Surendra Nath Basu (Sr.) for the 

^^|£*Prafca« Chandra Majwndar and 
Biraj Mohan Majumdar for the Respon- 
dents. 

(i)aso.w.if.W4(in8). 

(Q IIO.W.N.8n.(lM«). 


The Judgment of the Coubt was as 
follows : — 

Plaintiffs are the Appellants and this 
second appeal is against the judgment 
and ilcoroe of I he Additional District 
Judge of Faridpur, dated the 9th May 
1922, affirming the decision of the Munsif. 

The suit out of which this appeal arises 
was brought by the Plaintiffs for recovery 
of arrears of rent in respect of a certain 
holding bearing a jama of Rs. 25-10-6 p. 
jier year and for enhancement of rent 
under .sec. MO, cl. (b) of the Bengal Ten- 
ancy Act. 

Defendant No. 1 alone contested the 
suit and relied upon the entry in the re- 
cord-of-rights and pleaded that under 
sec. 60 of the Bengal Tenancy Act, he 
was entitled to the presumption that the 
tenancy was created before the Perma- 
nent Settlement and as such not liable to 
enhancement. 

The landlords on the other hand relied 
u|M>n a habuliya-t executed by the prede- 
cessor of tJie Defendants on the 9th Aswin 
1301 and they contend that n- new tenancy 
was created by it inasmuch ns by this 
kabuliyat the landlords recognised the 
purchaser of a non-transferable occupancy 
holding and imposed fresh terms by which 
future enhancement was provided for. 

The Munsif dismissed the claim for en- 
hancement and the learned Additional 
Judge for the reasons given by the Munsif 
dismissed the appeal by the Plaintiffs. 

■ The judgments of the Courts below are 
based on the decision in the case of 
Abhoya Sanker Mazumdar v. Rajani Man- 
dat (1). 

In-this second appeal the learned vakil 
for the Appellants contended that a new 
lease was created with the condition 
that the rent would be liable to enhance- 
ment in future. The real and only qoea* 
(1) no. W, N.fl04 (MIR). 
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tion in tliiH case ie what i» the true and 
proper construction of the kahvliyat, 
dated 9th Aswin 1301. Was it merely a 
confirmatojy lease with the old tenancy or 
n tenancy with new and additional condi- 
tions? As the recognition by the land- 
lord of the sale of a nen-transferable occn- 
liiincy right w'as optional and the addition 
of new lemiR would be justifiable on any 
fresh terms agreed between the parties, 
it remains to bo seen whether there were 
such additional terms embodied in Ibc 
contract. 

Tt seems to me (dear tliat there was 
a contract for variation of the rent at 
the rates specified for operation in future. 

It will appear that at the rates men- 
tioned for the future even on the area 
then existing there would be an enhance- 
ment of the rent. Instead of asking for 
an immediate increase in the rent, the 
deed provided that the enhancement 
would come into force upon the true 
area when ascertained by a future 
measurement. T have no besilation in 
saying that this is what this contract 
clearly provided and it was upon this 
additional term that the landlord recog- 
nised the purchaser of the predecessor of 
the Defendants as a tenant of the occu- 
pancy holding purchased by him. The 
amalgamation of tw<5 shares separately 
purchased was also an ndditioiral condi- 
ti<ju of the new lease. 

The passage cited from the judgment 
of Mr. Justice Teunon in the case of 
Abhoya Sanker Mazumdar v. Jiajam Man- 
dal (1), lays down nothing which prevents 
the ascertainment of the conditions upon 
which the new tenancy was created in 
any particular case. Each contract must be 
construed according to its own terms and 
in the. circumstances of that case. Cases 
may be. helpful in so .lar as they lay down 
(I) Sa C. W. K 904 0918). 


general principles but cannot ' be - direct 
oiithority as to the construction to be put 
upon the deed before the Court ia another 
case. I am, therefore, of opinion that 
the appeal succeeds. 1’ho judgments and 
decrees of the Courts below are discharg- 
ed and the case sent back to the Munsif 
for the determination of the amount of 
rent payable by the Defendants. The 
Defendants mint pay the costs of this 
iippeal. As to the costs of the suit the 
trial Court will be at liberty to makeii^piE 
order as the final determination of the 
suit requires. 

H. C. S. Appeal aHowediji 

Case remand. 


Srimati Hbmangini 
Dasi, Petitioner, 


V. 


Tub King-Empbboi 
Opposite Party. 3 


[RiPoBTu’a Non.— No appeal ander aeo. 16 of the 
Lettera Patent waa preferred againat.tlkia judgment.] ' 

[CR'IIINAL BBVISIOMAL JUBlSDlCTloi^ 

Rev. No. 938 of 1925. ^ 

C. (’. Ghosf, J. 

Di val, J. 

1925, 

Heard, 

18, December. 

15»26, 

•1 udgment, 

4, January. 

Calcutta Suppresrion of Immoral Traffic 
(XIII, B. C., 0 / tm), MO. 4, dt, (1) and (! 

“ Living” in brotkd, meaning of, 

Brsidence in a brothel for about /Af 
(lays previous to the rescue is living in a 
brothel within the meaning of see, 4 (2) 
of Act XIII, B. 0., of im. The 
whole purpose of the seetwn is to 
rescue girls from brothels and the lofmjEgt 
object of the Act will be frustrated 
girl has to be an ordinary resident before 
the section can come into operation* 


This was a Buie granted on the 12tk 
November 1925 against an order of tihe 
Honorary Magistrate, Calcutta (Mr. .M', 
N. Chatterji), dated the I2th. September 
1926. 
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TtM facts of ibe case ivill appear from 
tbe judgment. 

Bobu Satindra Nalh Mukerji (or thg 
Petitioner. 

Mr. Ashraf Alt for the Crown. 

The JODOHBNT OF THE COOBT WAS aS 
(dlowg ; — 

DtvAL, J. — The (acts o( this case are as 
follows 

One Hemiuigini Daa had a son Hari 
Cbaran Das by her husband. After her 
husband died she left the family and 
lived with one Satya Dawan by whom she 
had two daughters. Satya appeared to 
have deserted her and subsequenUy died, 
fiemangini is now livinsr as a prostitute 
in a brothel. The two girls after Heman- 
gini became a public prostitute were being 
“ brought up respectably at Hari Das's 
house. They are now ot the ages of 19 
and 10 years respectively. 

The police received an anonymous 
petition dated the 19th May and in con- 
sequence under the provisions of the Cal- 
cutta Suppression of Immoial TraflSc 
Act, 1923, a search was made and tlie two 
girls were discovered Ining with Heman- 
gini in a public brothel at 1*1, Hambagac 
Lane. They were pi educed before the 
Honorary Magistrate 'of the Juvenile 
Court who has ordeped their detention 
until they attained the ape of 18 in s 
rescue home. 

Against this order a Rule has been ob- 
tained ou the sole ground that they were 
not ordinarily residing in a brothel at the 
time of their rescue and so they were not 
living in a brothel within the meaning ot 
sro. 4 ()^ of the Act. 

JThe evidence in the records hbows 
clearly that for at least four days before 
thw rescue they were residing in the 
brothel, even though it was not their 
ordinary place of residence ; and it is said 


that they were there to look after their 
mother who was ill. She could not have 
been very seriously ill, as as soon as they 
were rescued she was well enough to go 
bo the thana. 

The only question before us in revi ion 
is whether a assidence in a brothel for 
about four days before rescue comes 
within the meaning of the words lives 
in." In my opinion it does. The whole 
purpose of the sect'on is to rescue girls 
from brothels. These innocent girls 
lived ordinarily not far off and admittedly 
were living with their mother in those 
undesiiable snrreundings for several 
nights before their rescue. The whole 
purpose of the Act would be frustrated if a 
girl has to be an ordinary reaident 
before the section can come into opera- 
tion. 

I would therefore discharge the Rule. 

On examination of the evidence it ap 
pears that arrangements were being made 
for the girls being married. If there is a 
bond fide arrangement for the marriage 
of either of them, there will be nothing tf 
prevent their natural brother Hari Das ai 
others (excluding Heraangini) interested 
in them from applying to the Honorary 
Magistrate to vary bis order. 

C. C. Ghose, J.— I agree. 

S C, M. 


PBIVT COUNOIL 

[Appkal fbom tbk Chuf Coo&t of 
Lowbb BruMA.] 


ViSCOUMT FiMLAT. 

Bib John Edoi. 
Mb. Amsbb Alt. 
Mb. Jdsticb Duff 


Ma Cbii Su, 
Appellant, 

V. 

Tub Natiohal Bank 
or India, Lid., aod 
anr., Respondents. 


192.\ 

Heard, 80, June. 
Judgment, 23, July. . 


AdtimittnaiM *iat, pending m coapeteHt Court 
- Suit of property forming part of eetate, if may 
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bt vdtrtd mtholU that Cvnrft leave, upon permie- 
turn by another Coiui -Rule of pmctiee. „ 

The Judicial Committee declined to 
interfere tcith the rule of practice of lh<’ 
Chief Court of Burma ichich recognised 
the power of another Court to grant per- 
mission for the. sale of property belongiii'j 
to an estate in respect of which a suit for 
ad nsinist ration was pending in the Chief 
Court, though they found it difficult to 
understand that the legislature could hav'. 
intended that when a suit for administrn- 
ttbn' of an estate is before a- Court com- 
petent to entertain it and to order that 
accounts should be takypi in the suit , unij 
other Court should hare power to grant 
permission for the sale of properly form- 
ing part of the estate. 

Bbbhy r. Gibbons (I) referred ta. 

This Mas an ap|)eul (>>o, 1*23 of 1924) 
from a decree of the Chief Court, of Jjowor 
Burma in its Appellate Jurisdiction, dated 
the Jlth July J922, -which ailirined a 
decree of the said Court in its Orijjin.il 
Jurisdiction, dated tlie S)th June 1920. 

TJie suit M’as brought by the National 
Bank of India, TAd., to obtain specitic 
performance of a contract, alleged, to Itave 
been made by Maung !^^yat Thin, to sell 
to the Bank a house and land situate at 
No. 3, .Phayre St^, Bangoon. The pro- 
perty prior to his ''death in 1906 had Im- 
longed to Maung Shwe Oh, the fathei- of 
Maung Myat Thin and husband of the 
present Appellant i 

The agreement for sale of the property 
was alleged to have been made on the Otli 
J uly 1918 and the suit for specific iier- 
formance was instituted on the 16th July 
1919. 

The defences were — 

(1) That there was no completed agree- 
ment for .sale, and 

.(2) that by reason of a prelinunarv 
L. B. 8 Ob. App. 747 (1W8). 


decree having been passed in a suit for the 
administration of the estate of Shwe Ohi 
the agreeipeut, if in fact made, wks'in- 
valid. 

Both Courts in India decided in favour 
of the Plaintiff Bank. 

The Hon. Geoffrey Lawrence, h\ C. 
and Mr. K. F. Jl. Besley for the Ap)>el- 
lant. 

Sir (le.o. Lowndes, K. 0. and A/?, A?. 
B. Bailie.s for llie Bespoudeuts. 

Tlieir I.oRnsHirs’ JrudWiisr w'as deli* 
vered by 

Sib John Kdok. — 'I’his is an appeal 
from a decree of the 1 1th July 1922 of the 
Chief Court of l.oM-cr Burma in its Civil 
Ap|iellaie Jurisdiction, which ufiirmed a 
decree of tlie 91 h June 1920 of the Chief 
Court ill its Original (.'ivil Jurisdiction, 
'file parties to the appeal are Ma Chit Sul 
a Oefeiidatit, M'ho is the Appellaiit, and 
the National Bank of India, Ijiiuited, who 
was llu* Plaintiff, and Maung Myat Thin, 
the first Defendant, mIio are the Kespou- 
denls. 

'riie suit was brought -against Maung 
Myat 'J.'hla and the Bank of Bengal for a 
decree for sjiecific performance of a con- 
tract to sell immoveable property in Ban- 
goon. 'The Apijellftnt, who is the moth8t 
of Maung ^^yat 'Fliiqi was on her own 
application brought on the record on the 
Ist March 1920 as a Defendant. The 
trial Judge gave the Plaintiff a decree for 
specific performance. From that decree 
Ala Chit Su appealed, 'fhe Appellate 
Court, by its decree, dismissed tliat ap- 
peal, and from that decree of dismissal 
this appeal has been brought. T^e ques- 
tions in this appeal are — (1) Whether 
there M'as a completed agreement fmr the 
sale of the property ; (2) whether the 
alleged agreement to sell the property was 
not subject to a condition that any iitigb' 
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tiott relating to the property should be 
settled before the agreement could take 
effect: and (3) whether the agreenVcnl to 
sell was within the scope of the authority 
of Muting Mviit Thin. 

The facts of the oafte are as follows : — 
Mating Myat Thin was I lie eldest child of 
Mating Shwe Oh and his wife Ma Chit Su. 
Mating Shwe Oh died on the 5th dune. 
190(1, leaving his wife Ma Chit Sn and his 
nine children surviving him. At the time 
of his death the property in (pieslion in 
this suit belonged to .^^aung ShWe Oh ami 
his brother Afaiing Shwe Ooh jointly. 
They had carried on husiness in partner- 
ship. On the I7lh March .1907, letters of 
administration were, on the application of 
this Appellant, Ma Chit Sti, granted i»y 
the District (•'omt of Ainlier.-t under the 
Probate and .\dininistration .\cl, lb8I. 
(.\ct V' of 1881) to ^^allng Myat Thin to 
administer the estate of his late father 
jMating Shwe Oh. After the grant of the 
letters of administration the hiisiuess, 
which had heeti carried on by Mating 
Shwe (.)|i and Maitng Shwe Cioh. was 
carried <»n by Muimg Myat H’liin us such 
administrator and Elating Shwe Ouh in 
partnersliip. On the PJth .liine 1913, the 
partnership was by a preliminaiY decree 
dissolved, a coinpruraise was agreed to, 
and by a consent decree Mauiig Alyat 
Thin became eitlkleil as such- adininistra? 
lor to all the assets of the' partnership, in- 
cluding the property in question, and be- 
came liable to all the debts of the partner- 
ship with ceNiain exceptions which are not 
material and ' need not. be further referred 
io.. On. the 27th November 1913, Mining 
Shwe Ooh executed releases in favour of 
Mating Myat Thin of all the immoveable , 
property of the partnership, including the 
property in question. , 

As such administrator Mating Myat 
Thin was -indebted to the Bank of Bengal 


for moneys advanced. As security for the 
loan the title deeds of the property in ques- 
tion had been deposited with that bank 
on the 7th May 1901, which thereby ac- 
quired an equitable mortgage. Mauug 
Afyal 1'hin was involved in some litigation 
with members of his family. Early in 
1914 an administration suit was instituted 
111 the (Uiief Court of fiower Burma by Ma 
('hit 8u on her own behalf and on behalf 
of her eight younger children against 
Mating Myat Thin and others for the ad- 
lainistration by the (‘oiirt of the estate 
which was in his hands. It will be re- 
membered that Elating .Myat Thin was 
(hen tlte administrator who had been ap- 
pointed by the District Court of .\mhej:Bli. 
On the 22nd November 1916, Manng 
Myat 'J'ltiii tnsule a deposition in 
that suit for administration iu the 
High Court, in which he stated: 
“So far as I am concerned 1 con- 
sent to its ’’ (the estate) “ being adminis- 
tered by the Court. I understand that the 
atlmiinstrulioii will he taken out of my 
bands.’ He was alluding to his rights us 
an administrator oil his appointment by 
the District Judge of .Mnherst in '1907. 
bn the 22nd N<»vember 1916, the High 
Court in the udmiuistrution suit ordered 
that certain accounts should be taken and 
certain eii(|tiines made, and that the suit 
should stand adjourned foi’ making a ffnal 
decree until the accotinls and inquiries had 
been taken and matle. A final decree was 
at some time made by the Chief Court, 
but is not before their Ixirdships. It is 
true that the Chief Court bad not been 
asked to appoint a receiver or to issue an 
injunction to Elating Myat Thin not to 
continue to act as an administrator under 
his appointment as an administrator by 
the District Judge of Amherst. The 
preliminary decree, which was made by. 
the Chief Court on 22nd November 1916, 
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fieeras' io been a oominon form of 
ench deerees in suits for aclminiatratiou 
in the Chief Court. U appears to their 
Lordships that it is advisable that th.-it 
form of decree should be revised by the 
Court, now the Fligh Court, so that there 
can in future be no question as to a wju- 
flict of authority between the High Court 
in an administration suit and a District 
t'ourt whicJi had appointed an administra- 
tor of the same estate. Such a conflict 
could not have uri-icn y.s it did in this caac 
if the High Court hud cither appointeii a 
receiver or had issued an injunction ; either 
would' have determined any right which 
Manng Myat Thin liad under Ids appoint- 
ment as an administrator hy the District 
Judge of Amliorst. 

On the 27th April 1917, Maung Myat 
Thin applied to the Court of the Distrud 
Judge of Amherst for iiermission to sell 
the property in question, and on 26th June 
1917, that Conn granted to him peimis- 
sion to sell that pixjpcrty. That applica- 
tion was made under sec. 90 of the Probate 
and Administration Act, 1881, as amen:^ 
ed by Act VI of 1869. 

■ On the 9th July 1918, Maung Myat 
Tliin, on the introduction of the Bank of 
Bengal, called on Bmilh, the manager 
of the Plaintiff bank, and they discussed 
the terms upon which Maung Myat Thin 
would sell to the Kational Bank of India, 
Limited, and that bank would purchase 
from Maung Myat Thin, the property in 
question. After that interview Mr. 
Smith, on behalf of the bank, on the 9th 
July 1918, wrote the following letter to 
Maung Myat Thin 

NaUonsI Bonk ot India, Umtted, 

"Bangoon, UHk JtHj 1910. 

9 Maaan. Shwe Ob Biasf & Co. 

“ btia Biat,> 

“Wltbretaranca to yoiv Manng Vjrat Tbin'a call 
to>d^, 1 boNby oonftnn the antiigainent wbenby 
the. ‘Baitt|j%«Ni to patoliait tba proporty Mo. 8, 


Pbaym Street and No. 69, 87tb Stieet, mbjoot to a 
clear title, for Rnpeea one lao leven^-teTen tfaon* 
sand, say Ba. l?7,00e/.. 

“Yonr condrmation in writing of above aitange- 
nent ii requeeted. 

*‘I em, 

j, ** Vonre failbfnlly, 

".tamks smith, 

. “Uanofftr." 

In reply to that 'letter Maung Myat 
Thin sent the following letter : — 

“No. 3, Pbayre Street, 

' “ fiangoon, lOtb July I91S. 

“Tba Manager, 

“ National Bank of India, Limited, 

“ Rangoon. 

‘ OniB Bib, ^ 

“'We reference to your letter of the 2ud («f«) 
inatant re honae No. 3, Phayre Street and borne 
No. 62, 37th Street, I hereby oonSrm the nrrenge* 
ment for eale of tho above propertiee to your Bank 
for As. 177,000 aubjaot to aettiement being effected ot 
any litigation relating to the aame propertiea. 

" I am, yonta foitbfully, 
(Signed) “MADNQ UYAT THIN." 

The next thing which happened was 
that the lawyers who were acting for the 
National Bank of India, Limited, sent a 
requisition on title to Maung Myat Thin. 
The third, lourtli, fifth, sixth and eighth 
requisitions, which alone seem to be of 
any importance in this suit, with the re- 
• plies, were as follows : — 

On 4th August IflOO, the property was conTey* 
ed to Maung Shwe Oh and Mg. Shwe Ooh, who were 
heirs to Maung Shwe Oh. Have any claim been 
made by any persons other than Mah Enin Get and 
Slanng Myat Thin to share in the estate of Maung 
Shwe Oh deceased P " 

itfjpiy.— **A suit for administration of Mg. Shwe 
Oh's estate is pending in Chief Court. Conunissloner 
is inquiring into accounts, eto., and 1 believe he will 
decide who are the heirs to the said estate/' 

'*4. Jn Mr. Myat Thin's letter, dated 10th July 
ISIS, the sale is confirmed ' subject to settlement being 
effected of any litigation relating to the properties.' 
What litigation is referred to In the sentenee? " 

There is an application pending in Chief 
Conrt for eieoutlon of decree against Shwe Oh Bros. 
A Co. by Ma Theiu Zin, a decree^bolden also there Is 
the administration suit referred to in answer to ques- 
tion (V 

Are there eny (and if so wliat) plains b^kif 



m 


Yot. XXX.1 fVl SDTU. 

Ma Chit So v. The National Bank of India, Ltd. 


made or thxeatoned in reipect of the above prcq^eriy P 
(Give full partioulan.)”. 

Whether any olaime will be made or not 
in respect to this property will depend on the finding 
of the Commissioner referred to in answer to ques- 
tion (3).!' 

“6, Are there any (and yf so what) persons likely 
to object to the sale to the National Bank of India, 
Limited?'* 

Jfep/y.— “ Same answer as No. 6 question.” 

**8. A certified copy of the order granting leaYo to 
sell must bo furnished.'* 

shall write to the Bank of Bengal to 
send the copy -which is, I believe, with them.” 

On the 7th January 1910, the solicitors 
of Maung JMyat Thin informed .Mr- 
Smilli, the manager of the Natioival Bank 
of India, Ijiinited, that he was unwilling 
to transfer the property in question to tlio 
bank, as his mother was objecting to the 
sale. 

"Maung Myat Thin had made lull dis- 
closure to the National Bank of India, 
Limited, of his position and of such right 
as he bad to sell the property in question, 
and that bank accepted such title to sell 
as ho had, and brought this suit for speci- 
fic performance. Their Ix)rd8hii>8 find 
that by the. 10th June 1918, Maung Myat 
Thin and Mr. Smith, as tlte manager and 
agent of the bank with full authority to 
act on behalf of the bank, had come to a 
complete agreement for the sale of the 
property in question to the bank. The 
condition that the agreement should he 
subject to a settlement of any litigation 
relating to the property before the agree- 
ment should take effect was a condition 
for the protection of Maung Mj'at Thin, 
and the National Bank of India, Limited, 
took the risk of any such litigation ; there 
was no substantial litigation which couid 
prevent Maung Myat Thin selling. 

Their Lordships have had some diffi- 
culty in arriving at a conclusion that 
Maung Myat Thin had power to sell the 
property without having obtained the pre- 


vious permission of the Chief Court to do 
so. The suit for an administration of the 
estate had been entertained by the Chief 
Court, and was pending in that Court, 
and it is difficult for their Lordships to 
understand that the legislature could 
hare intended that w-hen a suit for ad- 
ministration of an estate is before a Court 
competent to entertain it and to order that 
accounts should he taken in the suit, any 
<jther Court should have power to grant 
permission for the sale of property, part pf 
the estate; hut it appears from the ju^- 
ments in this suit of the Chief Court that 
according to some rules of practice of the 
Chief Court the Chief Court recognised a 
power of another Court to grant permis- 
sion for the sale of property of the estate 
before the Chief Court. 

Mr. Justice Young, who was the trial 
Judge in this suit, and had been the 
Judge who had made the decree in the ad- 
ministration suit, referred to Berry v. 
Gibbons (1) as an authority that a judg- 
ment in England for administration does 
not prevent executors from exerciung a 
discretionary power vested in them except 
BO far as its exercise conflicts with the 
order of the Court. The passage in Berry 
V. Gibbons (1) which Mr. Justice Young 
was considering as applicable to the ques- 
tion before him was evidently a passage in 
the judgment of Lord Justice James at 
page 750- of the Beport. What Lord 
.Timtice James is there reported to have 
said was : — 

'* The deotrine of li$ pendent hM no bearing on tbo 
cMT, for » mere edminlstretlon decree, no idoeiTor 
boTing been appointed, nor any Injunotlon granted to 
prevent tbe eaeoatris from denting with the aeiel% 
would not take away her legal powers ao as to ismH- 
date the title of persons olaiming- under a disposition 
mode hr in eserelie of those powers.” 

The passage in Lord Justice James's . 
judgment to which their Lordships have 
(U) L. B. 8 Ch. App. Ul at p, 7M (1878;.. 
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roferreil innsl he read with a knowledge of 
what was then llie statute law in Eng- 
land, and lias no poKaihle hearing on a 
ease in India to which an Acl of the .Indian 
Icgialatarc applies. 

Their Lordaliipa hesitate to interfere 
with what ap|wars to lie a rule of practice 
«f the Chief Court, and to declare that in 
tins case the Chief (.’ourt ought not to 
have found that the Court of the District 
dndge of Amherst had power to grant to 
Manng Afynt Thin permission to sell the 
property in question. 

Their Lord.ship8' nil! humbly advhe 
His Majesty that this appeal should he 
dismissed. The Appellant must pay the 
costs of the appeal. 

Solicitors ; /If c«srs. Tm/ht rf b'ulton for 
the Appellant. 

• Solicitors : Mesars. fiandemott, Lee .(• 
Oa. for the 1st lh*8pondent. 

G. D. M. 

— - 1' 

[CIVIL APPELLATE JOBISOIOTIOE.] 

Poll Braeh BefcrraM 

No. I or 19^6 

IN 

ArPBAL FBOH OuaiNAL Deobbb 
N o. 13 or 1925. 

^ANDBftSON, 0. J. TbB SbCBBTABT OF 

CttACTBBJBA, J. iraiB FOB lUOIA IN 

Ra«im, j. CoiTKCfii, Appellant, 

SUBB^WABDT, J. V. 

Pantov* j. R 41 Kadba Kabta 

1926, Aloa Baeaiwb and 

18, May. anr., Respoodentt. 

Big. II of tS19, Mc. $4— Suit to amtmt ordtr 
of Bomrd of Hounuo dudariug land otaitMd w 
fortof ftmmmtdg mdod Mtotv lKibI« to atoeio- 
mont of rttoiuu, if barred by one ytor’s rvh of 
ItmtUdion-^Aet JJt oj ttJfT, tee. 6. 

■■ A suit to contest .an order of the Boanf 
of Revenue under see. 6 of Act IX of 1847 
declaring ■ the liability of lands, claimed, 
as part of a permanency settled estate, 
to' asiseidijiftttit of revenue, is not barred by 


ihe one year's rule of limitation laid down 
in see. 34 of Reg. 11 of 1819. 

This was a Reference to a Full Bench 
made on the 25th March 1026 by Cbatter- 
jea and I’anton, .l.f., in an appeal against 
the decree of Mahendra Nath ^fukhutty, 
Ksq., .Additional Subordinate Judge, Noa- 
khali, dated the 26th September 1924. 

The Obokb of Rhfkre.\ch was as fol- 
lows : • - 

Chattkrjka and I’a.nto.v, ,IJ. — This 
appeal arises out of a suit for estab- 
lishment fif the Plaintiffs’ title to the 
ilispiitod lands and for a declaration that 
they appertain to the Plaintiffs' pemia- 
Jiently settled estate Jiigidia l)earing 
Toiizi N'o. n of the Noakhali Collectorate, 
as hein^ reformation in sHii of the lands 
of certain luauxas belonging to the Plain- 
tiffs, and for other reliefs. 

The defence apart from that on the 
merits, inter alia, was that the suit was 
burred by limitation under sec. 21 of the 
Bengal Regulation II of 1810. The ('ourf 
below decided the question on the merits 
partly in favour of the J’laintiffs. With 
regard to tlie Question of limitation, that 
Court relying upon the decision in the 
case of Peary Lai liny Chowdhury v. 
Secretary of State for India in Council 
4 1.) held that the suit was jiot barred. 

The Defendant, the Secretary of State 
fur India in Council, has appealed to this 
Court, One of the qneslions for decision 
in the appeal is whether the snit-is barred 
under the special limitation provided for 
in sec. 24 of Reg. II of 1819. On that 
<}ue8tion the case of Prafulla Nath Tagore 
V. The Secretary of State for India in 
Council (2) is in favour of the Appellant, 
while the case of Peary IjoI Roy Choto- 
dhtiry v. The Secretary of State for India 
in Council (1) is against him. There is a 

U) «O.L. J.ASAfmS). 

(S) 94 0, W. N. 818 (1980). 
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clear conflict between the two declatons- 
In t]ie latter case Uie learned Jud{{es did 
not reCer the point to the Full Bench al- 
though they dissented from the earlier 
decision. But as stated above thelre is a 
clear conflict between the two decisions 
and having regard to tlie iinjHJirtance of 
the question we think that it should be 
referred to a Full Bench. We accord- 
ingly refer the following question to the 
Full Bench, vis., whether a suit to con- 
test an order of the Board of Itevenue 
(uider Sec. 6 of Act IX of 1847, declaring 
the liability of the lands, claimed as^part 
of a permanently, settled estate, to assess- 
ment of revenue, is barred by the one 
year’s rule of limitation laid down in sec. 
24 of Reg. 11 of 1819. As the question 
arises in a first appeal, only the question 
of Jaw is referred to the Full Bench, and 
the appeal will be heard on the merits (if 
necessary) after the decision of the Full 
Bench on the question of law. 

Babus Dwarica NaLh Chakritcarli and 
Surendm Nath Ouha for the .\ppellant. 

Dabtis Siirendra Lai Mukherjee and 
Nogendra Nath Bone for the Respondents. 

The Ji'OOMEXT OF THE CoVHT was as 
follows : — 

Sandebsox, C. J.— In this matter Uvo 
of my learned brothers referred the follow- 
ing question to the Full Bench, namely, 
‘ ‘ whether a suit to contest an order of the 
Board of Revenue under sec. C of Act IX 
of 1847, declaring the liability of the lands, 
claimed as part Of a permanently settled 
estate, to assessment of revenue, is barrel 
by the one year's rule of limitation laid 
down in sec. 24 of Reg. II of 1819.” 

The learned senior Government pleader, 
who appeared for the Secretary of State 
for India in Council, stated that he did not 
feel himself able to contest the correct- 
ness of the decision, which wes .given by a 


Division Bench of this Court, in Peary 
Lai Hoy Chowdhury v. Secretary of State 
for India in Coumil (1). 

The result, therefore, is that the ans- 
wer to the question, which has been re- 
fciTed to this Court, must be that the suit 
is not burred by the one year’s rule of 
limitation laid down in sec. 24 of Reg. II 
of 1819. 

Chattebjisa, J.— 1 agree. 

Ran'kix, j. — I agree. 

Sb’HBAW.AHDY, J. — I agree. . 

J’axtox, ,1. — I agree. 

S. C. M. 

(ORDINAHY OBIQIHAL CIVIL JURISOICTIOMO 

Suit Nu. 161 of 1921, 

C. C. Gbose, j. 

1922 

Heard, 27,’ Janu- Mahboob JfiUAWE 

ary and 13, 14, ^ 

15 and 16, Feb- 

raary. Mfssbs. Cox A Co., 

Judgment, * Hefendanls. 

20, February. 

Sterling drafte on London, coutrucl to buy from 
Bank—Cuetom of the Kechange Bank* in Cdteutta 
—Option to grant an ejitmeion after due dato m a 
penaltjfoTto declare the cotitrad emtodledf—BnU 
for diferenee in exchange— ConSrad, if valuBy 
canodled according to euoA etutom—CandUatwn, 
when efedioe—Metake— Stirrounding oareumelanea. 

The Plaintiff firm conlracted to bvy- on 
demand slerling drafht on London from 
the Defendant Bank for -£6,000, £^,600 
to be delivered .in July 19‘JO and the 
balance £3,600 in August 1030. The 
Plaintiff fi failed to pay and take deli- 
very OH due date. According to the cus- 
tom of the Exchange Banks in Calcutta 
the Defendant Bank had the option either 
of granting exlemion after due dale on 
payment of a penalty or to declare the 
contract cancelled. The Plaintiff q^pplicd 

(1) 8» C. L. J. 454 (1888). 
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for 0 xtfituioH of iho due dote of delivefy 
under the said eoritraet which woe not 
granted and the D^ndant Bank exer- 
cised the ttltematwe option and declared 
the July portion of the contract cancelled 
on 7th September 1920. The August 
portdon of the said contract was likewise 
cancelled on 8 th November 1920 but made 
operative from 80th November with a 
view to give the Plaintiff firm the benefit 
of the rate of exchange. The Defendant 
Bank by letter, dated 80th November 
1920, gaoe notice to the Plaintiff firm of 
the eaneeUatuni of the August portion 
but by inadvertence in the said letter re- 
ferred to the July portion as having been 
also cancelled on the said date, al- 
though the said portion was, in fact can- 
celled as aforesaid on 7th September 1920. 
The Plaintiff firm accepted cancellation of 
both portions of the said contract as on 
80th November 1920 in terms of the said 
letter and claimed Rs. 7,124 in respect of 
the entire contract en the basis of the 
rate of exchange prevalent on 30th 
November. The Defendant Bank plead- 
ed ciwtom as to their right of cancellation 
at any time after the due date and con- 
tended that in exercise of the said right 
the July and August portions were can- 
celled on 7th September and 30th Novem- 
ber respectively andithflt the July portion 
was not canceiled on 30th November and 
the reference to the same in the letter of 
that date was a mistake and did not alter 
the fact of cancellation of the said portion 
as on 7th September 1920 : 

Held— Tfcot the Defendant Bank had 
proved the ewstence of the custom and 
practice of the Exchange Banks in Cal- 
cutta, mmely, that the Bank had an op- 
tion to grant to the buyers of sterling 
drafts' an extension of time after due date 
on a penalty or, to deelflr'e the, eontraot can- 
celled. 


Gox & Co. 

That the Defendant Bank had act- 
ed in accordance with the said custom 
and that in exercise of the option given 
to them by such custom cancelled the July 
and August portions of the contract on 
7th September and 30lh November res- 
pectively. 

That the referende to the July por- 
tion in the letter of 30th November 
was a slip or mistake on the part of the 
writer and that great hardship amounting 
to injustice would be inflicted on the De- 
fendant Bank by holding them strictly to 
their, letter of 80th November and that 
the surrounding circumstances were all in 
favour of the Defendant Bank. 

Wbbsteb V. Cbciii (2), Tampun v. 
James (3) and Aspinalls v. Powell (4) 
referred to. 

By a contract, dated 28tb Juno 1020, 
the Plaintiff firm agreed to buy and the 
Defendant Bank agreed to sell eterling 
drafts on London for £5,000 at 
shillings per rupee of whicli £2,500 was 
to be delivered in July 1020 and the 
balance £2,500 in August 1920. The 
Plaintiff finn failed to take delivery on the 
due date. By letter, dated 23rd August 
1920, the Plaintiff applied for extension of 
lime of delivery but the Defendant Bank 
did not agree to it and acting in pursuance 
of the custom aforesaid cancelled the July 
portion of the contract on 7th September] 
and the August portion on 30th November, 
fu the letter, however, of 30th November 
the Defendant Bank by inadvertence pur- 
ported to refer to both portions of the con- 
tract as having been cancelled on the date 
of the said letter. The Plaintiff firm on 
1st December 1920 wrote back to the De- 
fendant Bank accepting the said cancella-. 
tiou and thereupon ' claimed Rs. 7,124, 
(S) lISSliaOBear.eS. 

(9) [ISTS] 15 Ch. S. SM. ’ 

(4) [1880] so L. T. 685. ' > 
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being the difference in exchange on the 
baaie of the rate of exchange prevail- 
ing on 30th November which was 1-6) 
sh^ngs per rupee. The Bank in para. 
4A of the written statement pleaded 
the cnetom as follows: — '* Bor very 
many years past in Calcutta it has been 
the custom and practice of the Exchange 
Banks in Calcutta at their option to grant 
the buyers of sterling drafts an extension 
after the due date on a iienalty, namely, 
the payment of interest for any period 
after due date — or to declare the contract 
cancelled. The Plaintiff was aware of 
such custom and practice and by letter, 
dated Gtlrd August 1920, requested the De- 
fendant Bank to extend the due date of 
taking delivery of the .Tiily portion of the 
said contract. The Defendant Bank, 
thoiigh giving the Plaintiff a reasonable 
opportunity to make definite proposals for 
extension did not agree to grant the said 
request as aforesaid and declared the con- 
tract cancelled on 71h September 1920. 
The rates on the said date was more 
favourable to the Plaintiff than the rate 
on 30th November 1920. 

Mr. N. N. Sircar (with him Mr, ,S. 
Ghose) on behalf of the Plaintiff firm 
signed that there was no such custom as 
alleged and the Defendant Bank did not 
follow the custom as set out in Ex. (1). 
The Plaintiff firm did not accept the 
ftlletged cancellation of the July portion on 
7th September 1920. On 30th November 
1920 both portions of contract were can- 
celled. The Defendant Bonk was bound 
by the terms of the letter, dated SOth Nov- 
ember 1920, and by the acceptance thereof 
by )he Plaintiff firm’s letter of 1st Decem- 
ber 1920, both letters being free from 
ambiguity [cited Stewart v. Kennedy 
(1)3 and that the Plaintiff firm were en- 
titled to the difference in exchange on 
(J) (1S90] IS ▲, 0. 7S at p. in. 


doth November 1920, in respect of the en- 
tire contract. 

Mr. Langford James (with him Messrs. 
S. K. Oupta and A. P. Basu) on behalf 
of the Bank argued thift the custom plead- 
ed had been sufficiently proved and the 
Plaintiff was aware of it. The Bank had 
acted in accordance with the custom re- 
ferred to in the written statement in can- 
celling both portions of the said contract. 
The cancellation of the .Inly {mrtion was 
effective on 7lh September, the Plaintiff 
firm having promised to pay the Bank 
Bs. 3,226-1-G, being the difference in ex- 
change in the Bank’s favour on the basis 
of the rate prevalent on 7th September 
1929 and the cancellation of the August 
l)ortion was effective on 30th November, 
The reference to the July portion in the 
letter of 30th November was a slip or mis- 
take, and taking unfair advantage of that 
mistake the Plaintiff firm bad put forward 
the present claim. 

The Jddgmpxt oi’ the Coobt was as 
follows ; — 

('. ('. Ghose, .1. — By a contract in writ- 
ing, being contract No. 2963 and bearing 
date the 28th June 1920. the Plaintiff 
firm agreed to buy and the Defendants 
Messrs. Cox & Co. (who are Bankers, 
being a Company with limited liability 
incorporated in the United Kingdom) 
agreed to sell on demand drafts of London 
for £5,000 at 1-8) per rupee of which 
£2,500 were to be delivered in July 1920 
and the balance £2,500 in August 1020. 
The Plaintiff firm failed to take delivery 
of the July portion of the contract and on 
the .3rd August 1920 a reminder in a 
printed form was sent by the Defendant 
Bank to thh Plaintiff film drawing the 
latter's attention to the fact that the July 
portion of the said contract had remained 
outstanding and enquiring whether the 

28 
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Plaintiff /inn wished the contract to be 
oan^eHed at the day’s rate of exchange or 
\vlie;hi’r ihey wished to take up the con- 
tract with penalty and to have the deli- 
very extended. There was no reply to 
the reminder of the 3rd of August but in 
(I letter to the Defendant Bank, dated the 
23rd August 1920, the Plaintiff firm ob- 
served as follows : — 

“ The last of the contracts, viz., for 
£5,000 on two equal of 28th June 1920 is 
not of course yet settled and we shall be 
glad to know if you will please grant an 
extension of time so as we may be able to 
clear it off at our convenience and oblige.” 

On the 81st August 1920 the Defendant 
Bank sent a reminder in a printed form 
to the Plaintiff firm as regards the August 
portioii of the contract. No response 
came from the Plaintiff firm and on the 
7th September 1920 the Defendant Bank 
wrote to the Plaintiff firm enclosing a 
statement for difference in exchange on 
the July [lortion of the said contract 
showing that a sum of Rs. 3,226-1-6 had 
become due to the Defendant Bank. On 
the lOlh Scpteml)er 1920 the Defendant 
Bank asked for the Plaintiff firm’s con- 
firmation letter in respect of the said 
statement for difference in exchange on 
the July poiiiion pf the contract. It ap- 
jiears that Mahbo6h Ellahie who is stated 
to be the capitalist partner in the Plain- 
tiff firm had an account current with the. 
Defendant Bank and the latter made on 
the 7th of September a debit entry of 
Rs. 3,226-1-6. in the said account current 
of Mahboob Ellahie in these words : 

” Difference in exchange on Occhavlall 
M. Dass’ Contract No, 2963, dated 28th 
'June 1920, £2,500, July delivered cash 
1-cf and 1-1 1A-” This debit entry 
in the ^ account current of Mahboob 
Ellahie was of course irregular and it was 
^htly , taken exception to by Mahboob 


& Co. 

Ellahie. in a letter to the Defendant Com- 
pany, dat^ the 14th' September 
which ran aa follows : — 

” I acknowledge receipt of your favour 
of 7th. and 10th instant, the subject of 
which drew my special attention. At 
present the condition of the market is 
very bad and also I have no foreign drafts 
in hand so as my firm would bav^been 
able to buy demand drafts from you in ex- 
change and I assure you my firm would 
do best to clear the above contract as soon 
as possible. It seems quite extraordinary 
to me how you debited Rs. 3,226-1-6 in 
my account whereas I did not instruct 
you to do so and I shall be glad to hear 
from you soon to have the above amount 
re-credited in my account so as not to cause 
any inconvenience.” 

bn the 18th September 1920 the De- 
fendant Bank informed the Plaintiff firm 
that the debit entry of Rs. 3,226-1-6 of 
the 7th September had been reversed and 
asked the I’laintiff firm to sond them 
cash for the amount, being the difference 
ill e.xclmnge on the J ii .y portion of the 
said contract. 'I'he Plaintiff firm did not 
reply to this communication but on the 
12th October 1920 they requested the De- 
fendant Bank to cancel the contract at 
the day’s rate and to send them a cheque 
in full settlement on difference in ex- 
change and after debiting the overdue in- 
terek payable by the .Plaintiff firm. The 
Defendant Bank at once pointed out that 
tlie July portion of the said contract had 
been cancelled on the 7th September and 
that a Buiu of Rs. 3,226-1-6 had become 
due and payable by the Plaintiff firm 4nd 
that this sum had not yet l>een paid to the 
Defendant Bank. On the Ist November 
1920 it appears that two tepresentativM of 
the Plaintiff firm called on Messrs. Logan 
and Collins who are employed aa Account- 
ant and Sub-Accountant respectively in 
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the Defendant Bank and discussed tbe 
matter with them. At that interview ac- 
cording to the Defendant Bank the Flain- 
ti/C firm stated that they would call on the 
following day to settle the cancellation of 
the August portion of the said contract 
and at the same time pay in a sum of 
Bs. d,226-l-6 due to the Defendant Bank 
in oonsid^tion of the July delivery 
having been cancelled on the 7 th Septem- 
her (see letter of the 2nd November from 
the Defendant Bank. The Plaintiff firm, 
however, gave in a postscript to their 
letter of the 2nd November a different vei’- 
sion of the interview) and they denied 
that any settlement was come to at the 
interview of the Ist November and they 
maintained that no portion of the contract 
had been cancelled prior to the 12th 
October. On the 3rd November the De- 
fendant Bank wrote to the Plaintiff firm 
in these terms : — 

“ We are in receipt of your letter of the 
2nd instant and note your i-emarks re. 
the above. We beg to state that unless 
you pay in a sum of Its. 3,226-1-6 and also 
the August iK)rtion of the contract is 
taken up by the close of business on 
Saturday, the 6th instant, wc shall cancel 
same and claim the difference of both por- 
tions of the contract through our solicitors 
without further notice.” 

There was no reply to this letter of the 
drd November and on the 8th November 
1920 the Defendant Bank wrote to the 
Plaintiff firm to say that they hud can- 
celled the August portion of the said con- 
tract and enclosed a statement for differ- 
ence in exchange in favour of the Defend- 
ant Bank for Bs. 2,966-6-0. This state- 
ment shows that in respect of the August 
pwtion of the contract the exchange was 
so much in favour of the Plaintiff firm on 
the 8th November that the latter had to 
get a sum of Bs. 269-11-6 from the De- 


fendant Bank with the result that the 
ultimate ' balance due from the Plaintiff 
firm was reduced to Bs. 2,966-6-0. The 
Plaintiff firm took no notice of this com- 
munication of the 8th November. On the 
doth November the Defendant Bank sent 
the following letter to the Plaintiff firm : — 

Occhavlall M. Dass’ Contract No. 2963 
of 28th June 1920. 

j£2,500 — July delivery. 

£2,600 — August delivery. 

“ Please note that we are to-day can- 
celling the above contracts.” 

At about this date, the exchange had 
become so favourable to the Plaintiff firm 
that they lost no time in accepting the said 
cancellation and in acknowledging the re- 
ceipt of the Defendant Bank's letter of 
the SOth November and in placing the 
matter in the hands of their solicitors. 
The Plaintiff firm asked for statement of 
account and on the 2nd of December 1()20 
the Defendant Bank furnished statement 
of account which show’ed that in respect 
of the August portion of the contract the 
exchange had become so favourable on the 
30th November to the Plaintiff firm that 
they had to receive from the Defendant 
Bank a sum of Bs. 3,167-10-0 on differ- 
ence in exchange and that the debt due 
from the Plaintiff firm as a result of the 
cancellation of the July portion of the 
contract on the 7th September was en- 
tirely wiped out with the exception of a 
small sum of Bs. 58-7-6. The Plaintiff 
linn, however, contended that having re- 
gard to the Bank's letter of the 30(h 
November the Defendant Bank were 
bound to calculate the difference in ex- 
change in respect of the entire contract at 
the rate prevalent on the 30th November 
(which was 1-6| shillings per rupee) and 
to pay to the Plaintiff firm a sum of 
Ba. 7,124-4-10 in respect of the July and 
August portions of the said contract. 
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Tile Plaiiitifif lirin liave accordingly claim- 
ed this sum ill their plaint in this suit'. 

Tlic Defendant Bank in their written 
.statement state that for many years past 
ill Calcutta it has beep the custom and 
practice of the Exchange Banks in Cal- 
cutta at their option to grant to buyer.s 
of sterling drafts an extension after the 
due date on a penalty (viz., the payment 
of interest for any period after the duo 
date) or to declare the contract cancelled 
in case of default by the buyer. They 
state that the riainlilf firm were aware of 
the existence of such custom and jiracticc 
and indeed they requested tlie Defenduni 
Company to extend the due date lor 
taking delivery of the July portion of the 
said contract. They state further th:il 
the IMaintiff firm notwith.stauding their 
promises to pay did not pay the said sum 
of Bs. 3,226-1-6 nor did they pay the said 
sum of Bs. 2,966-6-0. Meanwhile the 
rate of exchange had become so much in 
favour of the Plaintiff firm that the De- 
fendant Bank as an act of favour ma<le 
the cancellation of the August ])ortion of 
the contract operative as and h'om tho 
30th November 1920 with the result that 
on adjustment of accounts a sum (>r 
Bs. 68-7-6 only w(^8 found due from tlie 
Plaintiff firm. T^e Defendant Bank 
state that by inadvertence in the letter of 
the 30th November the July portion of 
the contract (which had in fact been can- 
celled on the 7th Sepleuibcr and of wliieli 
cancellation the J’laintiff firm were well 
aware) had been referred to and that the 
Pluiuiiff firm were taking an unfair ad- 
vantage of such inadvertence. 

’ The following issues were accordingly 
settled between the paidies : — 

1 . Was. the J uly ]X)rtion of the contract 
mentioned in the plaint cancelled by tiie 
XjlBfiendMt Bank on the 7th September 


2. If not , was there any extension grenf- 
ed and if so, up to. what dale? 

3. When was the August portion of the 
said contract cancelled? 

4. Are the Plaintiff firm entitled to 
claim from the Defendant Bank the sum 
of Bs. 7,124-4-0 or any portion thereof? 

5. Was any mistake made by the De- 
fendant Bank in referring to the July por- 
tion of the contract in their letter of the 
301 h November? 

6. Is there a custom or practice as 
alleged in j^aragraph 4A of the written 
statement? 

7. Were the I’laintiff firm aware of the 
said custom and practice? 

8. Did the Plaintiff firm promise to pay 
the sum of Bs. 3,226-1-6 and to settle the 
cauccllation of the August portion as 
alleged in puru. 6 of (ho written state- 
ment ? 

TJ)e onus of proof as regards issues 
Nos. 1 to 4 w'us on the Plaintiff firm. They 
did not call any oral evidence as regards 
these issues but contented themselves by 
tendering the correspondence between the 
parties (Ex. C). On the issues Nos. 6 — 8 
the onus was on the Defendant Bank and 
they called several witnesses. The Plain- 
tiff firm themafter called rebutting evi- 
dence as regards the last-mentioned 
issues. 

The first witness called on behalf of the 
Defendant Bank was their Manager Mr. 
W. D. Wueliwurth. He stated that the 
I’luiatiff firm failed to lake delivery of (ho 
July ])urtion of the contract and that he 
had no other alternative but to cancel 
the same as the rate of exchange was. 
going up and the Defendant Bank’s fosses 
were increasing every day and they bad 
to stop somewhere. He spoke to the cus- 
tom and practice referred to in, para. 4A 
of the written statement and said that the 
cancellation of the 7tb of September was 
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iu aroordance with such custom aud prac- 
tice. Accoitling to this witness it was en- 
tirely at the option of an Exchange Bank 
to grant an extension of time to the buyer 
or not and farther that even if an exten- 
sion of time were granted it was entirely 
at the option of the Bank to cancel . the 
contract on any date the Bank liked, be- 
cause the rate might be going up the 
whole time. The Plaintiff firm did nut 
take delivery of the August portion of the 
cuntract; the Bank therefore hud to send 
the letter of the 8lh November referred to 
above but they did not sell iu the open 
market against the I'laiutilT firm iu res- 
pect of the August ])urlioii with the result 
that when exchange did improve in favour 
of the Plaintiff firm the benefit of the im- 
proved exchange was given to (he Plain- 
tiff firm. The witness staled definitely 
that at no time was there any intention of 
going back upon the cauceliatiuu of the 
7th Heplember and that as a matter of 
fact the July portion of the contract had 
never been extended to the 30lh Novem- 
ber. In cross-examination iMr. Woell- 
wartb pointed out that immediately after 
the expiry of the due date of the July por- 
tion of the contract the Plaintiff lii'm were 
asked to take the same up; they failed, 
however, to take it up and it was allowed 
to continue uncancelled till the 7th of 
September when it was definitely cancell- 
ed. The next witness on behalf of the 
Defendant Bank was their Sub-Account- 
ant Mr. J. 1’. Collins, llo referred to the 
cancellation of the 7th September and io 
the interview of the 1st November bet- 
ween iiimself and Mr. Logan on the one 
side and Balliaddin and Nai'ul Hague on 
the side of the Plaintiff firm. Balliaddin 
who is the Manager of the Plaintiff firm 
acted as the interpreter and in the pre- 
sence of Narul Haque and apparently after 
consultation with him Balliaddin pro- 


mised at that inlemew that the difference 
on the July portion would be paid and that 
the August )X)rtion of the contract would 
be taken up on (he next day, i.e., the 
2nd November. That promise, however, 
was not kept and hence the Defendant 
Bank wrote the letter of the 2nd Novem- 
ber referred to above. As regards the 
cancellation of the 8th November the wit- 
ness stated that the matter stood on a 
different footing because in respect there- 
of the Defendant Bank had not gone into 
‘the market and had not therefore passed 
tlie entries througli their books. The 
witness staled that the reference to the 
duiy portion iu the letter of the 3Ulh Nov- 
ember which was drafted by him was a 
mistake, but the Plaintiff firm knew very 
well that the July ))ortion had been can- 
celled uu the 7th September. He said as 
soon as it was discovered that the Plain- 
tiff firm were taking advantage of (he mis- 
take in the letter of the 30th November 
the Defendant Bunk fully explained the 
position to the Plaintiff firm’s K>IicitorR. 
lie said that the Plaintiff firm were fully 
awaic of the custom referred to above and 
that us a matter of fact the July poi'tiou of 
the contract was not kept open after the 
7th September. In cross-examination 
the witness stated that as against the July 
portion of the contract the Defendant 
Bank actually bought in the open market ; 
the entry, however, was not made on the 
7th September in the books of the Defen- 
dant Bank but it was made on Ibe 9th 
September showing that it was brought 
into the actual transactions of the Bank ; 
there was no difference in the rates of the 
.7tb September and the 9th September. 
The witness stated that as against the can- 
cellation of the 8th of November there was 
no entry in the books of the Defendant 
Bank, the idea being that having regard 
to the then improving exchange, the Da- 
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dant Bank were ex[)ecting to wipe out 
the loss on the July i)ortiou by giving tu 
the Plaintiff firm the entire benefit of the 
improved exchange as regards the August 
portion. The witness was cross-examin- 
ed minutely. As to the interview of the 1st 
November he maintained that at that in- 
terview the Plaintiff firm had definitely 
accepted tlie cancellation of tlie 7th Sep- 
tember and had promised to pay the sum 
of Us. 3,226-1-6 and to take up the August 
portion, but they failed, however, to carry 
out their promise. Mr. Logan, the Ac-_ 
couutaul of the Defendant Bank, was next 
called and he corroborated the last wit- 
ness’ account of the interview of the Isl 
November. Mr. Logan sjioko to the cus- 
tom referred to above and corroborated 
Mr. Woellwarth and Mr. Collins. Mr. 
Logan was cross-examined at great 
length about the two cancellations of ihe 
7th September and the 8tli November. 
I£o explained that in respect of the can- 
cellation ot Ihe 7th September the c,\- 
cliange had been fixed and an entry had 
been made in the Defendant Bank’s books, 
whereas in res|ject of the cancellation of 
the 8th November all that had been done 
was that the rate of exchange had been 
fixed but no entry had been made in the 
Defendant Bank’s books w’ith result that 
the possibility of giving the benefit of the 
improved exchange to the I’laintiff firm 
hud remained open to the Defendant 
Bunk. Mr. Graham who is the Assistant 
Accountant in the National Bank of In- 
dia pi'oduced before me an extract from 
the Buies of the Exchange Banks Associa- 
tion in Calcutta I Ex. 1) which ran as fol- 
lows : — 

“ If a contract is not taken up during 
its currency, it is at the Bank’s option to 
cancel it at any tirge thereafter at the 
c.urrcnt rate for the day under notification 
contracting party and further 


the other contracting party has no option 
(o cancel such a contract unless and until 
such party has paid in full the difference 
claimed by the Bank for such cancella- 
tion.” 

The last witness on behalf of the De- 
fendant Bank was one Keder Nath 
Khettry. He said that he had been a 
bullion exchange broker in Calcutta for 18 
years and that in contracts of this des- 
cription if delivery was not taken on the 
due date by the buyer it w'as entirely at 
tile option of the Exchange Bank either 
to cancel the contract or to extend the 
lime charging interest for the period of 
extension. 

In rebuttal of the evidence sketched 
IhiiB far the Plaiiitill: firm examined tw'o 
witnesses, vig., Balliuddin and Narul 
llaque. The former denied the account 
of the iiilerview of the 1st November set 
out above. He said that at that inler- 
licw ho pointed out to Messrti, Logan and 
Collins that Ihe Defendant Bank had 
given 1)0 notice of the cancellation of ibe 
July portion of the contract on the 7tli 
Beptember and hud indeed no right to can- 
cel the same and that nothing was settled 
at that interview. In cross-examination 
he said that at an interview on the 26th 
August he informed the Bank tliat he 
would take delivery of the July portion 
and that the Defendant Bank agreed to 
extend the lime for taking delivery. Ac- 
coi’ding to this witness the Defendant 
Bank promised to write mentioning he 
date up to which extension would be 
granted but the Bank never WTote. He 
further said that there was an interview 
on the 13th Beptember, /.c., after receipt 
of the letter of the 7th of Beptember (when 
he found out that I ho Bunk liad cancelled 
the July ])ortiou of the contract) between 
him and Dlessrs. Logan and Collins. He 
said that at that interview be taxed Mr. 
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Tjogan and Mr. CollinR for their failure to 
earry out their promise and he maintained 
that inasmuch as at no time prior to the 
30th Novemher had tl>e July portion been 
cancelled the Plaintiff firm were entitled 
to settle the whole contract on the rale 
prevalent on tho 30th of November. 
Tlie next witness Nariil fl.aque siniply 
corroborated Balliuddin. 

Tn this state of the evidence it has been 
contended before me on behalf of the 
Plaintiff firm (1) that the Defendant 
Bank have not followed the custom set 
out in Ex. 1, (2) that there was no can- 
cellation of any poHion of the contract 
before the 12th of October — ^which can- 
cellation, however, was not acted upon by .. 
the Defendant Bank, (3) that on the 30th 
November the Defendant Bank cancelled 
tho entire contract and not merely the 
August portion, (1) that the IMaintiff firm 
made no promise whatsoever on the Ist 
November to pay the wiid sum of 
Rs. 3,220-1-0 hut they have maintained 
throughout the position that they did not 
accept the so-called cancellation of the 
7(h Heptomber, and (6) lastly, that what- 
ever might have been the intention of the 
Defendant Bank when they wrote the 
letter of the 30th of November, if the 
Bank’a letter was free from ambiguity 
and the answer of the Plaintiff firm was 
similarly free from ambiguity, the Defen- 
dant Bank must be held to be bound to 
the terms of the letter of the 30th Nov- 
ember and cannot be allowed to escape 
from the effect of the acceptance of the 
Bank’s letter by the Plaintiff firm. In 
support of this last contention reliance 
wae placed on the case of Stewart v. Ken- 
fiedy (1). 

On behalf of the Defendant Bank it is 
ai]gaed (1) that they have followed the 
custom referred to in paragraph 4A of the 
(1) (1890] 15 A. 0, 75 >t p. 121. 


written statement, (2) that on the expiry 
of the due date the Defendant Bank were 
entitled to cancel the July portion of the 
contract .and that in fact there was such 
a cancellation on the 7t.h September, (3) 
that the cancellation of the 8th of Novem- 
ber with reference to the Augnst portion 
stood on a different, footing inasmuch as 
the exchange had not boon fixed although 
in all other respects it was a proper can- 
jcollation, (4) tliat it is abundantly appar- 
ent from the oon’cspondence and from tho 
evi('ence tluit the Plaint -ff firm were aware 
of the cancellation of the 7th of Septem- 
l)er and had made a promise to pay the 
said Klim of Rs. 3,226-1-C, (5) that it is 
likewrise apparent that the reference to 
the July poition of the contract in tho 
letter of tho 30th November was a slip or 
raiKtakc on the port of the writer thereof 
and that taking advantage of the said slip 
or mistake the Plaintiff fii*m have put for- 
ward a dishonest claim for Rs. 7,224-4-1(1. 

On tho evidence before mo T think it is 
reasonably clear that tho Defendant Bank 
have acted in this case in accordance with 
the custom referred to in the written 
slatemcut and mom particularly set out 
in Ex. T. T think it is straining the 
language of Ex. I too far to hold that noti- 
fication of intention to cancel a contract 
must ill all cases precede cancellation. 
The Bank to my mind have proved tho 
existence of the custom relied upon by 
them and it appears to me that in exer- 
cise of their option to cancel they can- 
celled the July poidiion of the contract. 
Whether a particular cancellation is effec- 
tive or not must be gathered from all the 
circumstances connected with such can- 
cellation. And there can be no doubt 
that the letter of the 7th September with 
its enclosure was understood by Balli- 
iddin as the July portion of the contract. 
It was in law and in fact a proper date. 
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Hk; 7<1) Sopte?ribcr, as showing conciii- 
sivelj' Cisit <he pnrchasc by the Bank 
against s-il- <f draffs on London for 
£2,500 for .itdy liad been brought into the 
Bank’s transactions. I hold furlher that 
ne) suspicion can to oast upon the Defen- 
dant Bank's books by reason of the entry 
being under date the 9th September and 
not iinder date tbo 7th September. In 
iny view therefore there is no aubatanoe 
in the contention that the first cancella- 
tion of the .Inly portion of the contract, 
whatever it was, was on the 1‘ith Octo- 
ber 1920. The correspondence and evi- 
dence which T have attempted to sketch 
thus far show conclusively to my mind 
that the position taken by the Bank on 
the 7th September in respect of the July 
portion of the contract was not challeng- 
ed, nor dissented from by the Plaintiff 
firm at any time bi'twecii llie 7th Septem- 
ber and the J8th September. I do not 
accept as true the evidence of Balliaddiu 
to the effect that bo bad interview with 
Messrs. Ijugan and Collins on the 20tb 
August and l.lth September. If he had 
such interview’s on tbest' two dates, then 
how came it that this fact was not put to 
Messrs. I^ngan and Collins in cross-exa- 
mination. The letter of the 12ih October 
]9’20 cannot in my opinion bo treated as 
the first pronouncAnent on the question 
of cancellation of the July portion of the 
contract. I accept entiiely the Defend- 
ant Bank's acconnt as regards the letter 
of the 8th November. The idea appar- 
ently so far as the Bank was concerned 
was to keep the matter of the cancellation 
of the August portion open, because the 
exchange was then improving and there 
might be some chance of recouping the 
io.ss which the Bank had. already sustain- 
ed on tlie July pnfiion and which loss the 
Plaintiff fa-m had shown no disposition to 
make good by giving to the Plaintiff firm 


the benefit of the improvement in the 
exchange as regards^ the Angnst portion. 
I see nothing unusual or suspicious in 
what the Bank did. On the question as 
to what transpired at the interview of the 
1st November, having seen the witnesses 
in the box, I accept the evidence of 
Messrs. rx)gan and Collins in jireferenoe 
to that of Balliaddin and Narnl Haqiie. 
T find iis a fact on the evidence on record 
(hat the latter, /.c., Balliaddin and Narnl 
ITaqnc ma.de a promise to pay (he said 
Slim of Bs. 3,220-l-(>. It is said (hat (he 
Bank did not challenge the correctness of 
the statement in the postcript to the 
letter of the Plaintiff firm, dated the 2nd 
November. This criticism is true so far 
as it goes, but the Bank apparently 
thought that it was useless to waste 
breath over people like Balliaddin and 
Narnl Tfaqne— a view which I am not 
prepared to describe as unreasonable. 
The subsequent correspondence sliows 
that the truth of (ho matter lies rather on 
(lie side of the Bank than on the side of 
(lie Plaintiff firm. It is said, however, 
that after all is said and done the Plain- 
tiff firm must succeed in this suit oven 
assuming that there was a mistake in the 
letter of the SOth Noveinhcr if the mis- 
take was an unilateral one. No doubt 
the law judges of an agreement between 
two persons from the mutual commtini- 
cations w'hich take place between them. 
In this case I find as a fact that the refer- 
ence to the July portion in the letter of 
the doth November was a slip or mistake 
on the part of the wrriter thereof. The 
question is, as has been said in a very old 
case, whether the law " will be extremes 
to mark what is done amiss.” In my 
opinion all circumstances suffident to lay 
claim to a favourable consideration of the 
Bank’s case are present on the evi- 
dence on record and. I hold that a 
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harSahip amounting to injustioe would 
be inflicted upon the Bank* by hold* 
ing the Bank strictly to their letter 
of the 80th November in the dr* 
cumstances of this case and that there* 
fore it is unreasonable to hold them to it 
in respect of the July portion fsee Web- 
ster V. Cecil (2), TampUn v. James (8) 
and Aspinalls Powell (4)]. I think the 
conclusion is irresistible that the Plaintiff 
firm were anxious to snap at the supposed 
offer in respect of the July portion in the 
letter of the .SOth November which they 
must have perfectly well known to have 
been made by mistake. The result is that 
in my opinion there is no substance what- 
soever in the Plaintiff firm’s claim and 
the suit must be dismissed with costs on 
.scale No. 2. 

The Plaintiff firm will be entitled to the 
costs of the 27th January 1922. 

Mr, li. P. ChunJer, Solicitor for the 
Plaintiff Piim. 

Messrs, Morgan (6 Co,, Solicitors for 
the Defendant Bank. 

P. D. 


Procedure Code apply to deore-t that are 
transferred to British Courts for execu-> 
tion under the provisions of sec, 44 of the 
Code. It is open therefore to the British 
Court to which a decree has been trans- 
ferred for execution under sec. 44 to go 
into the question whether the decree was 
passed without jurisdiction or was obtain- 
ed by fraud. 

Vebbabaohava V. kfuoA Sait (2) and 

JlVAFFA TiMMAFFA V. JEEBOI MUBOAFFA 
(3) referred to. 

This was an appeal preferred on the 
5th of June 1928 against an order of the 
Officiating Subordinate Judge of Zillah 
Jalpaiguri (Babu Behari Lai Sarkar), 
dated the 23rd February 1923, affirming 
an order of the Munsif, 1st Court at that 
place (Bahu Subodh Chandra Sarkar), 
dated the 25th June 1922. 

The facts of the case will appear from 
the judgment. 

Babu Hemendra Nath Bose for the Ap- 
pellant, 

Babu AttU Chandra Gupta for the Bes- 
pondent. 


(OIVIL APPBLLATB JUBISDIOTION. 
AFFKAIi from Obdeb 
N o. 255 OF 1923. 


SUBBAWABOT, J, 
COMIBO, J. 

1924, 

B[eard, 

24, November. 
Judgment, 

26, November. 


Pakoh Kari Majum- 
DAB, Defendant, 
Appellant, 

* V. 

G’Ridhabi Mal 
Mobb,bi, Plaintiff, 
Respondent. 

OivU Procedws Codt (Act V of 1808), tea. IS, 
Decree cf Court in Native State traatferred 
for cxeeuttoH to BntiA Court —OttfeetioH as to juris- 
dietioH, if maoMaioMc, 

The provisions of sec, 13 of the Civh 


[1861] 80 Bear. ea. 

• ( 8 ) [1870] I 6 OI 1 .D.IU. 
M [lll8]j86L.t68B. 


The Judgment of the Court was as 
followB ; — 

This appeal raises a question of some 
importance which in so far as this Court 
is concerned is one of first impression. 

The Opposite Party, the Respondent in 
this appeal, obtained a decree against the 
Appellant in the Mekliganj Coiirl whici 
is within the Native State of Cooch-Behar. 
The decree was obtained ex parte : the 
judgment-debtor, the Appellant, is a 
British subject residing at Jalpaiguri. The 
Respondent had the decree transferred to 
Jalpaiguri for execution. The judgment- 
debtor, the present Appellant, objected to 
the execution of the decree under sec. 13 

rs> T. t» r. as M«d. 84 (leuii 
(8; t. tb tl. 40 6em< Bel (liil(i]< 

99 
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of the rode of Civil Procedure on the 
gr''>und ’hat ‘he ’-ecree had been obtained 
>)v (ra::d and also that the Cooch-Behar 
Court bad no jurisdiction over him. The 
first Court decided the case in favour of 
the Bespondent for reasons that it is not 
necessary to recapitulate. The Appellant 
appealed to the District Court. That 
Court held, relying on the authority of 
Veeraraghava x. Muga Sait (1), that the 
executing Court could not go into tlie 
question of the jurisdiction of the Couit 
which passed the decree when the decree 
was one to which the provisions of sec. 44 
applied. On this finding he dismissed 
the appeal. 

The judgment-debtor has appealed to 
this Court. He contends that the case 
relied on by the Bespondent which was 
a decision of a single Judge of the Madras 
High Court has been expressly overruled 
by a Bull Bench of that Court, Veerara- 
ghava v. Muga Sait (2), and is therefore 
no authority. In further support of the 
view that he would ask the Court to adopt 
he relies on the case of Jivappa Timnwppa 
V. Jeergi Murgappa (3). 

We think that the appeal must l )0 
allowed. In the Madras Full Bench case 
of Veeraraghava v. Muga Sait (2), it was 
held that it was often to the executing 
Court to whom a decree had been sent 
for execution under the provisions of sec. 
44 to refuse execution on the ground that 
the Court that passed the decree, had no 
jurisdiction to do so. Wallis, C. J., in 
disposing of the case remarked : “ I agree 
generally with the judgment of Sundara 
Ayyar, J., that sec. 44 has not the effect 
contended for and that a British Court 
ought not to execute a decree of the 
Cochin C^urt passed without jurisdiction. 

(l> so Ind. 0 m.'704 (IHIS). 

1. U B aa Ifad. iM (UNA), 
li. B. 40 Bow. W1 (UMX 


That judgment is the judgment of a 
foreign Coitrt within the meaning of sec. 
18, C. P. C., and it would in my opinimi 
require much plainer words than are to be 
found in sec. 44 to ^ow that it was the 
intention of the legislature that decrees of 
foreign Courts to which sec. 44 applies 
should be enforced in British Courts 
without regard to the provisions of that 
section. Full effect may be given to that 
section by holding that it was merely in- 
tended to alter the procedure by which 
such foreign judgments can have effect 
given to in Britiidi India. This was de- 
cided more than twenty years ago by 
Farran, J., in Haji Musa v. Purmanand 
(4), which apparently has not been ques- 
tioned in our Courts until the present 
case and was known to the legislature 
when tlie provisions of the last Code were 
revised and the present Code enacted.” 
Seshagiri Ayyar, J., states that in his opi- 
nion sec. 44 of the Civil Procedure Code 
is subject to the same limitations as are 
contained in sec. 13 regarding foreign 
judgments. 

The same view has been taken by the 
Jlombay High Court in the case of Jivappa 
V. Jeergi (3), a case practically on all 
fours with the present case. We see no 
reason to differ from those two decisions 
and we may adopt the reasoning of the 
learned Judges in those decisions as our 
own. We are theref&re of opinion that 
the provisions of sec. 13 of the Civil Pro- 
cedure Code apply to decrees that are 
transferred to British Courts for execu- 
tion under the provisions of sec. 44. It 
was therefore open to the lower Appellate 
Court to have gone into the Question whe- 
ther the decree was passed without lu^- 
diction. In this view of the case it would 
have been necessary to have sent, the case 

(S) 1. L. B. A» Bom. Ut (MM). ■ 

(« L Ii. B. IS Bom. JM (ISBO). 
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.ddo whether the decree was made with- 
out' jtirisdiction or was obtained by frand. 
But the learned vakil who has appeared 
for the Bespondent states that if our deci- 
sion is against him on the question whe- 
ther the executing Court could go into the 
question of the jurisdiction of the Court 
to pass the decree then there is no neces- 
sity to send the case back to the lower 
Court, for on the facts found by the lower 
Court and on the authority of the decision 
of the Judicial Committee of the Privy 
Council in GurdycU Singh v. Baja of 
Faridkot (5), the decree that he seeks to 
execute is a nullity. 

The appeal therefore succeeds and it 
must be held that there is no decree that 
the executing Court can execute. The 
application for execution must therefore 
be rejected. 

The Appellant is entitled to his costs in 
all Courts. Hearing-fee one gold mohur. 

N. G. 

<UIV 1 L APPKXATB iUKlSDiUTlUN. 

Appcal pbom ArpaLLATir Dbobbb 
No. 2426 OF 1929. 

Sadanamdx Mandal 
and anr., Defendants 
Nos. 1 and X, Appellants^ 

V, 

KDMAk Jtotish KaXiBA 
Ru( and ors.. Plaintiffs, 
Respondents. 

Lcmdhrd and Unant—Ji^mmt—iUnt, pay- 
mtni of, at nmrf td-r—Jlnrf iw.n rrat rtenpU, 
grant s^, ^ ammmtt to roeegnMon of fenaneg— 
Tith at Unant aeguirtd by prtteriptioH - Kabuli^ar, 
esMfriMfMm of-^BoritMU^. 

' H it not (UtDoys a fact that where rent 
reooipta are granted with the word " mar- 
f a td a r ” it is eonolatioe that there was no 
tfoognition by. ^ landlord, of the person 


who pays the rent as a tenant, hut the 
Court should determine in each case whe ■ 
ther on a consideration of all the facts a 
legal inference can be drawn that there 
has been a recognition establishing the 
relationship of landlord and tenant bet- 
ween the parties. 

Where a tenant died m 1902 and rent 
was paid by his heirs who had no herit- 
able interest from that date uv tilt 1918, 
and rent receipts were given to them as 
marfatdars : 

Held — That in the circumstances of the 
case a legal inference could be drawn that 
the landlord who was entitled to take khas 
possession on the death of the tenant not 
having done so but having allowed the 
heirs to remain in possession and received 
rent from them, his conduct amounted to 
recognition of them as ienants. 

rB.\BHABATl DASI V. TaIB-VTUNNESSA 

Choddhubani (1) referred to. 

That the heirs of the tenant also ac- 
quired the right to remain on the lana us 
tetiants by prescription. 

Where in a kabuliyat the other clauses 
were not incompatible with the construc- 
tion that a mere grant for life was intend- 
ed but there was a clause that "we as 
well as our heirs and representatives shall 
be bound and liable in the same manner 
ae we are, by all the terms and the condi- 
tions of this kabuliyat;” 

Held — That the interest conferred on 
the lessee was heritable. 

This was an appeal against the decree 
of K. N. Choudhury, Esq., Additional 
District Judge of Ziliah Khulna, date! 
the 80th of June 1923. modifying the de- 
cree of Babu Nagendra Nath Ghosti.. 
Additional Suboruinate Judge of that 
place, dated the 12tb of January l9-‘d. 

Plaintiff sued the Defendants iu ejcict- 
ll) 17 0 . W. N. loss ( 1913 ). 


Oomiire, J. 

B. B. Ghosb, J. 
1925, 

15, December. 



THl fiHUiQlXTTA WBBKLX BOXIB. 


CVjOli*'! SZXi 


Sadananda Mandal V. Kumab- JxoviSH Kantha Rpx, 


ment on declaration of his title to tlie 
lauds in suit. 

The Court of first instance decreed the 
suit in part, only declarinf; tEe title of the 
Plaintiff, but disallowed the Plaintiff' i 
claim for khas possession on the findin}{ 
that the Defendants had a .permanent 
heritable interest. On appeal by the 
Plaintiff, the lower Appellate jCourt allow- 
ed the appeal and gave the Plaintiff a de- 
cree for khas possession. 

The following portions of the judgment 
of the lower Appellate Court will be found 
material to this report : — 

“ . . . . The next point we have to 
consider is whether there was recognition 
of the successors of Sambhuram and 
Darika, after their death, as tenants in 
respect of these lands on the part of the 
Plaintiff or his predecessors. The ans- 
wer has, in my opinion, to be given in the 
negative. There is absolutely nothing to 
prove that the factum of the death of 
iSambhuram was ever communicated to 
the predecessors of the Plaintiff, or that 
after his death his sons, Defeudatics J^os. I 
and 2, ever applied to them for their sub- 
stitution, or in other words, for the muta- 
tion of their names in their books in 
place of Sambhuram. There is nothing 
on the record to jjhew that rent was re- 
ceived from them as tenants. There are 
some rent receipts filed by the Defendants 
which show that rent was paid in the 
names of Sambhuram and Darika by 
Defendant No. 1 as marfatdar. These 
are receipts granted by two only out of the 
three co-sharers. TWe are no receipts 
showing any payment of rent by the sons 
of Sambhuram after his death on account 
of tile share of Kali Pipsanua Ghosh. 
The receipts which show payment in the 
inarfat of Defendant No. 1 are Exhibits — 
Ex. A (of 1326 B.’S.), Ex. A 8 (of 1824 
B. A7 (of 1322 B. S.), Ex. A12 

■ .V ■ . . . ■ 


and Ex. A14 (of 1820 B. S.), Ex. A16 (of 
1319 B. S.), Ex. A21 (of 1817 B. S.). Ezs. 
A41 and A47 (of 1811 B. S.) and Exs. 
A94 and A98 of the same year. . In all 
these receipts the names of Sambhu and 
Darika appear as tenants and the name 
of the Defendant No. 1 appears as the 
tnarfaUlar, that is, the person through 
whom the payment was received. .Now, 
far from showing that the Defendant 
No. 1 was recognised as a tenant, these 
receipts do in my opinion clearly show 
that he was not recognised as a tenant. 
There i.s no allegation even of any pay- 
ment having been made by any of t^ 
other Defendants. Nor is it said that 
these payments were made by the De- 
fendant on thtir behalf also. It cannot, 
therefore, be said by any stretch of ima- 
gination that there was recognition of De- 
fendant No. 1 or of the other Defendants 
as tenants on the part of the Plaintiff or 
his predecessors. Besides, we find from 
Ex. A62 that even during the life-time of 
Sambhuram rent was at least once paid 
by Defendant No. 1 as marfatdar. We 
find also that rent was paid during the 
life-time of Sambhuram in marfat of 
other persons, namely, Kailas Sluma (see 
Ex. A99), Kailas Mandal (see Ex. A29) 
and Madhab (see Ex. A27). It would be 
absurd to say these payments operated as 
recognition of these men as tenants. It is 
not said also by Defendant No. 1 that he 
made the payments he made on the asser- 
tion that he did so as a tenant. 1 have 
pointed out that no payments at all have 
been made by any of the Defendants on 
account of the shai'e of Kali Prosuma 
Ghosh after the death of SamWh nratn-. 
Having regard to all. these &cts and cir- 
cumstances, 1 feel no hesitatiion in-eominu 
to the conclusion that there ' nevet<^ >waa 
any recognition of the Defendants as ten- 
ants ejj^W on the: part of thg IlaintiS or 



CCHB CKtStmZ WlBteLt' llDTlI. 


789 


Jrm zsz.] 

Sadanamda Mamdai. V . Euhae JxonsH Eantsa Box. 


. on that of bis predecessors and that the 
paxment made by Defendant No. 1 as a 
marfatdar cannot operate to give it the 
effect of recognition of the Defendants as 
tenants, and I decide the point aci^ord- 
ingly. 

“ In the kabuliyat, Ex. 8 (1), 

executed to Eali Frosanna there is an 
additional clause to the effect that ‘ all 
the terms and liabilities of this kabuliyat 
will be equally binding on our heirs and 
successors.’ It is upon the strength of 
this clause that the learned Subordinate 
Judge has come to the conclusion that 
the tenancy was meant to be a permanent 
and heritable one. I may say at once 
thitt this conclusion is not acceptable on 
various grounds. In the first place, there 
is not, in the body of any of these docu- 
ments, any word or expression of inherit- 
ance or permanence to be found. In the 
next place, it is, 1 believe, an ordinary 
canon of construction of a document that 
all its terms should be taken as a whole to 
determine its effect. As regards kabu- 
liyat, Ex. 8 (2), it seems to me quite clear 
that it was never meant to create or convey 
any permanent or heritable right." 

Against the decision of the Additional 
District Judge Defendants preferred this 
second appeal. 

The other foots of the cose material to 
this report will appear from the judgment. 

Dr. Sarat Chandra Basak (with Babu 
■ Hamendra Chandra Sen) for the Appel- 
lants. 

Dr. Dtoarka Nath Hitter (with Babu 
Manindra Nath Banerjee) for (ho lies- 
pondents. 

The JuDUMBNT OP XHB CouBi was as 

. follows : — 

' & B. Ghosb, J. — This appeal is on 
- liebalf of the Defendants and arises out of 
.a. si^.for i«coT«cy possession .of 


161| bighas of land on the allegation that 
the Defendants have no title to hold these 
lands after the death of the two lessees of 
the land, namely, Sambhuram and 
Darika. Sambhuram obtained a lease 
for this property in 1876 from the owner 
at that time. The proprietary interest 
appears to have passed subsequently into 
the hands of thi'ee persons and in 1894 
Sambhuram and his brother Darika exe- 
cuted three separate kabuliyats in favour 
of each of the three proprietors to the ex- 
tent of his one-third share of the land, 
that is to say, 63 bighas odd, and the rent 
payable for the entire land was also split 
up into three shares payable to each sepa- 
rately. Sambhuram died in 1902, 
Darika died in 1918 and the pi'esent suit 
has been brought in the year 1920. The 
Plaintiff derived his title to the entire 
land by virtue of a partition between him 
and his other two cu-shurex's under which 
the entire Mouxa within which them 
lands are situate fell to the Plaintiff’s 
share. The Subordinate Judge decreed 
the suit in part only declaring the title of 
the Plaintiff as the sole zemindar of the 
suit lands, but his claim for khae posses- 
sion was dismissed on the finding tHt f the 
Defendants had a permanent heritable in- 
terest. On appeal by the Plaintiff that 
decree was reversed so far as the claim for 
khae possession had been dismissed. 
The Additional District Judge made a de- 
cree in favour of the Plaintiff for khae 
possession and also for mesne profits 
directing that the mesne profits should be 
ascertained afterwards. 

The Defendants in their appeal to this 
Court urged three grounds, firstly, they 
urged that one of the kdbuliyate, Ex. 8 
il), executed m favour of Kali Prosanna, 
one. of the co-sharer proiaietors, shows 
that the interest conferred upon the lessees 
was heritable.; secondly, it is ipged that 
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the landlords having accepted rent from 
the Defendants since the death o£ 
Sambhurani in 190i, had i-ecognised the 
Defendants as theii' tenants ; and the third 
ground is that at any rate the Defendanl?' 
having been in possession of Samblui- 
ram’s share since 1902 in the assertion of 
their rights as tenants on the land have 
acquired the limited interest of a tenant 
with regard to that sliare by advci-so 
possession. 

It seems to me that the learned Judge 
is wrong in his construction of the kabu- 
Uyat executed by Sambhuram and Darika 
in favour of Kali Prosanna. It is true 
that the various clauses in the kabuliyul 
are not incompatible with the iwustnic- 
tion that a mere grant for life was intend- 
ed, but cl. 15 expressly provides ; “ We as 
W’ell as our heirs and representatives sluih 
be bound and liable in the same manner 
as we are, by all the lemis and conditions 
of this kabuliyat.” This clause in iny 
opinion clearly implies that heritability 
was oontemplatod and it cannot be said 
that the tenancy came to an end at tlic 
death of Sambhuram and Darika. Tbe 
Plaintiff's claim for khas jrassession with 
regard to that portion of the land must 
therefore fail. 

The second uud^he third contentious 
are connected together. It is not always 
a fact that where I'ent receipts ai'o granted 
with the word ‘‘ tnarfaldart" it is couchi- 
sive that there was no recognition by the 
landlord of the person who pays the rent 
as a tenant, as was observed by Sir Law- 
rence Jenkins, Chief Justice, in the case 
of Prabluibati Dasi v. Taibatunnemi 
Olioudhurani (D, but the Court should 
determine in each case whether on a eou- 
sideiaiion of all tbe facts a legal inference 
can be dmwn that there has been a re- 
. jqqgjBitiiQn estabUsbing the re l atio nsh i p of 


landlord and tenant between the parties. 
Uere it appears that one of tbe tenants 
died in 1902 and rent has been paid with 
regard to his share, from that date till 
1918, although the rent receipts have been 
given to the Defendants as marfatdan. 
Prom this a legal inference can legiti- 
mately be drawn that the landlords who 
were entitled to take posseadou of the 
share of Sambhuram in the leasehold to 
the extent of two-thirds did not do so but 
allowed the heirs of Sambhuram to remain 
ill possession and received rent from them, 
and such eunduci amounts to reiuiguition 
of the tenants. 

The third eontentiuii of tlie Appellants 
seems to me to bo equally cogent. Saui- 
bhuram having died in 19U2 the landlords 
were entitled to take khas jiossession with 
regard to liis sliare in the leasehold. 
Limitation would ordinarily run as against 
them from that date with regard to that 
siiuro. If the Defendants had refrained 
from payment of any rent or repudiated 
the right of the landlords they would have 
obtained a comi>lete title by adverse pos- 
sessiion of the share which belonged to 
Sambhuram ; but the Defendants did not 
claim that right but only claimed to re- 
main on the laud as tenants and therefore 
they acquired only a limited interest as 
tenants with I'egard to that share.' 

The result tlierefore is that the appeal 
should be allowed in part and, tbe decree 
of the Additional District Judge be- modi- 
fied in this way that the Plaintiff’s right 
as zemindar be declared with regard to all 
the land in dispute; his right to recover 
possession with regal'd to the one-thi^ 
share which belonged to Kali Prosanna, 
that is to say, with regard to 53 bighas 
18^ oottas must be dismissed. . Farther 
bis right to khw possession., with zegurd 
. to the half sbare of .the . other .two-Aiid 
ppiipuetocy ii^eiMt, 4hat je. 'to.8ay, an- 
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other 53 bighas 18^ cottas must also be 
dismissed and he will be declared to have 
the right to khas possession of the re- 
maining one-third share of the property 
claimed, that is to say, 53 bighas 18| 
cottas and be will recover possession of 
the same. The Plaintiff will also be en- 
titled to recover mesne profits with refer- 
ence to the share with regard to which he 
has got a decree for khas possession, that 
is, one-third share. The costs will be in 
proportion to the success of each of the 
parties in all the Courts. 

CuHiNO, J. — I agree. 

H. C. S. 

(OolHlITAL RBVISIOMAL JURISOIOTIOM.] 
Rav. (Mis.) No. 75 or 1926. 

BA.NKtH, J. t 

DuvaIjJ. Bisskswar Rot Oasis 

1926, c ceased. Petitioner, 

Heard, «• 

25, May. Tub King-Emparor, 

Judgment, Opposite Party. 

26, May. 

Goondas Act (I, B.C., of JSSS), toe. 4 - Arrut 
under warrant ittued by Jjoeal Oovemment with 
protiiion for bait Principles on which amount of 
bait ihould be fixed and on which bad should be 
grastted and sureties accepted— Improper ryeetion 
of bail and refusal to accept surety, efee* of— 
Jntuficitmg of- the amount of bond tgguired and of 
the suretiet to control him, if lawful consideration 
under such warrant— Proceedings of Commissioner 
of Poliee, ifjudickd proceedings— High Court, when 
can interfere with arrest under such wmvant— Cri- 
minal Procedure Code (Act V of 1898), tee. 4^1— 
Writ of corpus, wA«i dlegal detention in 

custoify is promt. 

The Petitioner was arrested under a 
warrant issued by the Local Government 
under see. 4 of the Ooondas Act. The 
warrant directed the Deputy Commis- 
sioner of Poliee, Cdeutta, to arrest the 
PeHUoner and it teas prodded in the 
mm mt IM PeHHom should qho 


bail himself in the sum of ten thousand 
rupees with two sureties each in the sum 
of five thousand rupees to attend before 
the Conmissioner of Police, Calcutta, and 
to continue to attend, he may be released. 
It was alleged that bail was refused on 
the ground that the Petitioner was not in 
the opinion of the Deputy Commissioner, 
good for ten thousand rupees and Ihc 
sureties instead of being examined 'is to 
their sufficiency were rejected on the 
ground that they were not Ukejy to keep 
the Petitioner under control: 

Held — That refusal of baU on either of 
the aforesaid grounds alleged would be an 
illegal abuse of law not merely on gene- 
ral principles as regards the liberty of the 
subject but on the face of the Ooondas 
Act itself and on the face of, the warrant 
which is notified for use under the 
Goondas Act which is in terms of see. 
?0 of the Code of Criminal Procedure. 

On such a warrant the business of the 
officer who fhees the stm of money is to 
see that he fixes a reasonable sum of 
money having regard to all the circum- 
stances and that it is not an excessive one 
and it is sufficient so far as the person 
under arrest is concerned that he is willing 
to execute a bond in that sum. 

As regards the surety offered, when the 
object is to secure the attendance of per- 
son arrested, embarking on a considera- 
tion of control over the person arrested 
{waiving aside the mere question of suffi- 
ciency) is an illegal abuse of power on the 
face of the Goondas Act and the warrant. 

Queen-Empress v. Rahim Buesh (1) 
and Ad.am Sheikh «. Emperor (2) refer- 
red to. 

The Commissioner of Poliee acting 
under such a warrant is not acting under 

(h T. L. R. 30 Alt. SOS (tsillli 
(•) T. r.. R. as (M, 400 ( 1 B 03 ). 
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the Code of Criminal Procedure. The 
proceedings are of the executive armed 
with certain special powers and the H^h 
Court can interfere under sec. 491 of 
the Code of Criminal Procedure by 
issuing a writ of habeas corpus only 
when those powers have been exceeded 
and the person arrested is illegally or im- 
properly detained in public custody. 

That in the circumstances of the case 
no illegal detention was made out- which 
could justify the interference of the High 
Court. 

This was an application praying that 
t)ie sureties tendered by the Petitioner 
might be accepted and the Petitioner re- 
leased on bail on such sureties. 

The facts of the case will appear from 
the judgment. 

Mr. A. N. Chandhuri, liabus Satindra 
Nath Mulcherji and lladhihalal 8 inha tor 
the Petitioner. 

Messrs, li. Tj. Milter {Advocate-Gene- 
ral) and lihundkar {Deputy Legal Hr- 
membrancer) for the Crown. 

The JoDGMBNT OF THE COURT was as 
follows : — 

Babkin, J. — The Petitioner in this 
case while in custody under sec. 54, Cr. 
P. C., was served onSthe 7th of this month 
with a warrant under sec. 4 of the Goondas 
Act signed by the Chief Secretary to the 
Government of Bengal. The warrant 
was in the form which had been duly 
notified under the Goondas Act in the 
Calcutta Gazette by Airtue of sec. 4 of 
the Act-»and it required the Deputy Com- 
missioner of Police, Csvlcutta, to arrest 
the Petitioner and it was provided by the 
form of the warrant that, if the Peti- 
tioner should give bail himself in the 
sum of teii thousand rupees with two 
sureties cmch in the sura of five thousand 
rupMS «t^|itand before the Gommiseloner 


of Police, Calcutta, and to continue tp 
attend, he may be released. That part of 
tho warrant follows. without variatum the 
form which is the second form in the 
Fifth Schedule to the Criminal Procedure 
(’ode. It is a form which is drawn up 
with reference to sec. 76 of the Code. 
The terms of sec. 76 are in these words : 
“ Any Court issuing a warrant for the 
arrest of any person may in its discretion 
direct by endoisement on the w’arrant 
(hat, if such person executes a bond with 
snflicient sureties for Iris attendance 
before the Court at a special time and 
thereafter until otherwise directed by the 
Court, the ofScer to whom the warrant is 
directed shall take such security and shall 
mlease such person from custody.” 
Now, it is the form provided under that 
.section that is used by .the Tx)cal Govem- 
mont in drawing up the particular form 
of warrant to fie used under the Goondas 
Act. The Petitioner in tho present case 
complains at the Bar of two things. He 
says that while he applied for bail and 
tendered certain sureties as being suffi- 
cient sureties, his application for bail was 
illegally dealt with in two ways. First, 
he says that he was refused his release 
on the ground that he himself was not, 
in the opinion of the Deputy Commis- 
sioner of Police, good for Bs. 10,000 and 
he says, secondly, that instead of his 
sureties being examined to see whether 
they were sufficient sureties they were 
considered from a wholly irrelevant and 
extraneous point of view, nunely, from 
the point of view whether they were per- 
sons who were likely to keep the Peti- 
tioner under control. Now, bow . fur 
these two complaints of illegal abuse have . 
Iieen verified by the evidence is a matter 
to which I shidl come in a rnmnant. , 
I want to leave np doubt that either of 
these two ootines would b» Ah lUegel-'' 
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abuse of law, uot merely'on geueral prin* 
ciples as regards the liberty of the subject 
but on the face of the Goondas Act itself 
and on the face of the w’arrant which is 
notified for use under the Goondas Act 
and which was used in this ease. The 
idea that there is to be an enquiry as to 
whether the person under arrest is good 
for the sum demanded by the w'aiTont. 
namely, ten thousand rupees in this case, 
is, in my opinion, an entirely topsyturv\' 
idea. On this, warrant, the business of 
the officer who fixes the sum of money is 
to see that he fixes a reasonable sum of 
money having regard to all the ciicum* 
stances and that it is not an excessive one 
and it is suflkient, so far as the person 
under anest is concerned, that he is 
willing to execute a bond in that amount. 
As regards the question whetlicr the 
sureties should not be merely sufficient in 
the ordinary sense but sliould also be per* 
sous who can exercise control over the 
person arrested, there is a case of Queen^ 
Empress v. Rahim Buksh (1). But that 
is an untliority in favour of pcruiilting 
that requirement to be made in rases 
where a person is to give security to keep 
the peace or to be of good behaviour. Bo 
far as this Court is concerned, in the case 
of Adam Sheikh v. Emperor (2), that law 
is objected to and, even in cases under 
sec. 118, Gr. P. C., it has been declared 
to be bad law to consider whether a surety 
is likely to have some control over the 
person arrested. For the present pur- 
pose, wo have nothing to do with the keep- 
ing up of peace or being of good behaviour. 
The sole question in this case is a ques- 
tion of giving ' security to attend before 
the Commissioner of Police, Calcutta, on 
a certsin day and continue so to do— ^ 
mere question of security to ensure the 

, (1) I. LB.aoAu.aososst). 

(3) I, r«, B, 86 0»l. 400 ( tflOS). 


man's appearance; and I know of no 
autbprity that would justify any person 
in saying tiiat be would waive aside the 
mere question of the sufficiency of the 
surety and embark on a consideration of 
control over the persbn arrested. That 
would, in my judgment, be an illegal 
abuse of power on the face of the Goondas 
Act and the warrant. Now, the question 
arises whether on this petition these 
matters have been made clear in su,ch a 
way that this Court can interfere. On 
the question whether this Court can inter- 
fero in revision the Petitioner, in my 
judgment, is under a great difficulty. I 
am not convinced that the Commissioner 
of Police acting under this warrant is 
acting under tlie Criminal Procedure 
Code. The section in the Goondas 
Act says that fur certain purposes 
the warrant shall be deemed to be 
a warrant issued by a Presidency 
Magistrato. Now, if Ibis matter be 
looked at as an application for revision, 
the first thing is that the applicant has 
not been to tho person who is deemed to 
be the .Presidfriicy Magistrate, lie has 
not applied in this case to tiie Chief 
Secretary to the Government of Bengal. 
Secondly, it has been held in this Court 
already that the Secretary to the (Jovern- 
loent ill such oases as this is not in the 
position of a subordinate or inferior 
Court. That is the decision in Bhimraj 
Bania v. Emperor (3). . Thirdly, 1 find it 
difficult to say that the present purpose 
would come within either of the two pur- 
poses mentioned in sec. 4 of the Goondas 
Act. We have not got to consider hero 
the question of the euforcement of the 
attendance of the person against whom 
tile warrant is issued at such a place and 
at such a time. If seems to me, therq- 

w I. L a 51 Cal. 460 (1938|. 
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fore, that tliis Court has got to look at the 
proceedings not from the ))oiiit of view of 
proceedings in a Court but from tliQ point 
of view that tiiey are proceedings of ilia 
executive armed with certain special 
powers and the question is whether or not 
the powers have Iieen exceeded, so that this 
Court can interfere; in other words, the 
question must in this case be looked at 
as one coming within sec. 491, Cr. P. C. 
The question is whether the Petitioner is 
a person illegally or improperly detained 
in public custody. Jf he is, then this 
t'ourt has jiower to issue a writ of habeas 
corpus. 1 now come to see'wlielher this 
petition discloses grounds which would 
entitle this Court to interfere in the 
matter by a writ in the nature of habeas 
corpus, and I find, looking over the peti- 
tion carefully, tliat, w'hile as a petition 
asking us to exercise our revisional juris- 
diction, it might have been of some use 
to somebody, there is only one section 
that is of the smallest use at all to the 
Petitioner on any questiou under sec. 491. 
Cr. P. C. There is no mention anywhere 
in the petition as to an enquiry haviug 
beeu made into whether the accused him- 
' .self is good fur Rs. 10,000. There is not 
a word of this kind in the petition from 
beginning to end;^ it is quite dear that 
this Court cannot act on this petition on 
that ground at all. Para. 9 of the peti- 
tion says : “ That the Deputy Commis- 
sioner, C. I. D., before whom these four 
sureties were pioduced said that the said 
four sureties are not fit to keep the said 
accused under control and is not accept- 
ing these sureties and is not releasing 
.your Petitioner on bail.” Now, if a 
case could be made or bad been made to 
the effect nut merely that this oHserva- 
tion had beeu made by the Deputy Com- 
missioner but that the Deputy Gommis- 
•ioDar^liad refused to enquire into the 


sufficiency of the sureties or had been 
satisfied with the sufficiency but had. re- 
jected them, it may be that on this peti- 
tion a case could be inade out of illegal 
detention. 1 do not think that the para- 
graph — by itself scanty and very difficult 
tn be relied upon — would be sufficieut to 
justify this Court in interferiDg under 
sec. 491, Cr. P. C. The detention is 
illegal except when in accordance with 
the terms of the warrant. The accused 
has failed to furnish the above bail. The 
direction to the Superintendent of the 
Jail authorizes him to keep the arrested 
man in custody until he is able to furnish 
the above bail. But in the present case, 
in my opinion, no ground has been made 
out for onr interference. The application 
is accordingly rejected, 

Doval, J,— I agree. 

S. C. M. 


PBIVT OOUNOIL. 


[AprcAL rBOM ManrAs.] 


Lord WimsDnay. 

liORU PljUtLlUORK. 

Lord Oabron. 
1925, 

Heard, 

29, 30, January. 
Judgment, 

2>, March. 


UorB Pkuouovmc 
AMD CuUPANT, 
Appellants, 


p. 


Hamel and Uorlbt, 
Limited, Respon- 
dents. 


Principal and agent— Difftrenee between legal 
agent and eo-oalled agente who are epeeiallg favour- 
ed or favouring hugere— Agent edling ae prineipal 
with a view to make undiedoeed profit, if mag 
claim indemnitg from prineipal for loee. 

The extension which modern business 
has given lo the terms " agent ” and 
” agency ” adverted to. 

In nvany trades — partioularly, for in- 
stance, in the motor-car trade-^he so- 
called agent is merely a favoured or 
favouring buyer, one who under an ^er- 
riding contract undertakes to do his best 
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to find a market for the manufacturer's 
stock, who is given some special advan- 
tages, such as a special discount or pre- 
ference in complying teilh his orders, but 
who in each particular contract acts as a 
buyer from the manufacturer and sells at 
wlwtevcr price, he can get, unless — as is' 
sometimes the case- -he is by a special 
provision in the overriding contract for- 
hirlden to sell too ehe.aplg or required not 
to spoil the market by asking too much. 

Held, however, upon the evidence in 
(lie case — T/wf the llespondents were 
Appellants' " agents " in the legal sense 
of the term and not favoured buyers, 
loosely called agents. 

That, as agents, they had no authority 
to sell as principals, and could not, tdaim 
indemnity as agents front the Appellants, 
their principals; neither could they claim 
as a link in a chain of buyers .and sellers 
for the damages reeorered by the ulti- 
mate buyer, because there was no con- 
tract of sale between the Appellants and 
themselves. . 

This was an apiieal (No. 70 of 1924) 
from a decree, dated the T2th March 19*23, 
of the High Court at Madras in its Apfiel- 
late Jurisdiction wliich varied a decree, 
dated the 13th May 19*21, of the said 
CJourt in its Ordinai*y Original Civil Juris- 
diction and awarded damages to the Kes- 
pondents on a counter-claim. 

This counter-claim alone formed the 
•snbject-matter of the present appeal. 

The Respondents thereby claimed from 
the Appellant damages for the failure of 
the Appellant to fulfil a contract for the 
sale to the Respondents of 300 tons of 
ground-nuts. 

The goods were deliverable at Marseilles 
at 59 francs per kilo, and the Appellant 
booked freight for them on the ss. *' Sea- 
{^1.’- That vessel was requisitioned by 


tlie Government and no other froight could 
be procured. 

•The goods were re-sold by the Respon- 
dents to S. Hanrey & Co., w’ho w'as a 
broker for Mr. Gravier of Marseilles. 

Gravier sued on his contract and ob- 
tained damages from Ihe Court of Trade, 
Marseilles, against Harvey & Co. and that 
decision was confirmed by the french 
Court of .\ppeal at .Ai.v. The Respon- 
dents who were liable to Harvey & Co. 
claimed indemnity from the Appellants. 

The .\ppellant's defence was that he 
had never contracted to .sell the goods in 
question to the Respondents and W'as not 
a party to the I'Vench litigation. 

Both Courts held this defence estab- 
lished as the Res'pomlcnts were in fact 
selling agents of the Appellant and had 
purchased the goods themselves witlmiit 
his know'ledge and re-sold them at a higher 
price in the hoiie of making a secret pro- 
fit. 

The -'\i)]ieal Court, howevci':, were of 
opinion that the Respondents had estab- 
lished a claim to indemnity us agents. 

In their view the Appellant had elected 
to adopt the contract of re-sale made by 
the agent and to claim the benefit of the 
profit thereon. 

The case tiii*ned entirely on the evi- 
dence which w^as discussed at length in the 
judgment of the .ludicial Committee. 

Mr. K. li. Raikes for the Appellants. 

Messrs. Neilson,,K. C. d O’Hagan for 
the Respondents. 

Their Loedships’ Judgment was deli- 
vered by 

Lord Phillimorb. — ^The Appellants 
who are the Plaintiffs constitute a French 
firm of merchants carrying on business at 
Madras as exporters of ground-nuts, castor 
seeds and other country produce. 

The Respondents, the Defendant Conv 
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pany, are mcrchAntB in London who, from 
August 1913, down to the date of the pre- 
Bent suit, were intermediaries for the 
placing of the Appellants’ merchandise at 
European Continental ports, eapeciolly 
Marseilles, 

The suit was brought for the price of a 
cargo of castor seeds sold by the Appel* 
lanls to the ResiKJndents. The Respon- 
dents set up certain defences to some of 
the items in the Appellants’ claim, but 
there was no answer to the bulk of it, and 
their real ground for refusing to pay was 
that they had a counter-claim against the 
Appellants for a larger amount in respect 
of the non-delivery of a cargo of ground- 
nuts, which should have been despatched 
in December 1916, or January 1917, to 
Marseilles. 

It was this counter-claim that formed 
and forms the real matter in dispute. 
The trial Judge decided against the 
counter-claim, but the High Court at Mad- 
ras in its Appellate Jurisdiction reversed 
this decision and gave judgment for tlio 
counter-claim — Whence the present a{^)eal. 

The particular transaction over which 
the dispute arose began by a telegram of 
the 12l'h October 1916, despatched by the 
Respondents to the following effect : — 

” Immediate reply bid ordinary three 
hundred Decemb^, January 59. 

Hamel.” 

The expansion of this telegram is to be 
.found in a paragraph of a letter of the 
same date, which reads as follows : — 

We are mneh obliged for jotir offer of 100 tone 
of ordinary at F. 69.60, for Becember/ianqaij eliip- 
ment, o.i.f. Mareeillee, which offer we pat before our 
friends, but regret to say that we have not been able 
to place at your price. On the other band, w6 hare 
waoceeded in getting a oounfer-oflbr (bat .for 800 
tone/infetead of 100) at F. 60, which we arp eabling 
yon to«iiigbt and hope you will be able to accept. 

- If yon can,do so and can offer ne further quantities 
at the same price, we*^ think we oonld place them or 
machine -decorticated kernels at Fs. 8 mere.*' 


The telegram in response was not pro- 
duced at the trial, but them ig no doubt 
that it was an acceptance, dated the 14tb. 
and on the same day the Appellants wrote 
to the Respondents as follows : — 

*' in accordance with the oiblea eiohanged between 
ns, w's beg to confirm the following sale 

Quo/iri/y. —4100 tons Itbree hundred tons only). 

(/»/«/%.— Groand-iinl kernels ordinary, nsnel quality. 

fimnd.-H. F. 

Price at Frs 69 per 100 kilos, (ft'ancs fifty-n|ii« 
only). 

( 7 . P. /. per steamer from Kernels Ports to Marsel ’lee. 

Deeeml)er>ud/or January, 1010, and 17 

Payment, ^Aa usual. 

Tt iWM. — As IIBIISI. 

Cbniffimion. — As arranged." 

This letter was upon a printed form 
with such words as ” quantity, quality, 
etc.,” printed with spaces to be filled up 
in writing. '\^'hat is especially to be 
noticed is that as against the word 
” buyer,”, there is a blank and against the 
w'oid ” Commission,” the words " as 
arranged.” The Respondents on the 18th 
despatched the following note 

" Contract (f urchace) Note No, 088. 

Article, * Coromandel kernels new crop. 

Quantity.-' 800 (three hnndred) tons, pecked in hags. 

As slipulsted in Bef. 031. 

/'Wee.— Fes. 69 (francs fifty.nine), less 1 per cent, 
per 100 kilos., cost, friegbt and insnrance, inclnding 
war risk, Vaieeilles. 

Olktpmfnt.— From Coromandel Coast daring Decem- 
ber 1010 and/or January 1917. 

Payment,— A m arranged. 

TVmt.— Marseilles 0. Contract, 1000. 

Your telegram of 14th October 1910. 

Our telegram of 18th October 1010." 

In compliance with this arrangement, 
the Appellants took up space on the ss. 
” Seapool ” ; and if they could have kept 
ibis they would have been able to ship to 
Marseilles in accordance with the oontract. 
But, it being in the middle of the wtr, the 
Government requisitioned the. ” 8eapo<^/' 
and the Appellants did not succeed in pro- 
curing any other ship, and failed to ^d 
tha cargo forward. 
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The good» were the subject of a sale 
made on the 16th October by the Hespoii' 
dents through a firm of Sydney Harvey 
and Co. of London at 61 francs per 100 
kilos, to the ultimate buyer, one Gravier, 
of Marseilles. Qravitsi- took proceedings 
before the tribunal of commerce at Mar- 
seilles to recover damages from Sydney 
Harvey and Co. for non-delivery. 

The Appellants were informed of these 
proceedings by the Itespundeuts, but in 
general terms only, and supposed that 
they were proceedings either against 
themselves or against the Jlespoudents as 
their agents, and believing that they had 
a good defence under French law, namely, 
that they had been prevented from ful- 
filling this contract by force majeure, gave 
instructions for this defence to Ire raised ; 
and, when it failed before the tribuiial of 
first instance, they furnished papers and 
documents for the appeal which the Res- 
pondents had already started to the Cotir 
d’Appel at Aix. The defence of force 
majeure failed also in that Court, and the 
Appellante were required by the Respon- 
denfe to pay the amount which Gravier 
had recovered from Sydney Harvey and 
Co., and for which the Respondents were 
liable. 

This is the outline of the action which 
was taken with regard to the proceedings 
in France, but it will be necessary for 
their Lordships to go into, rather move 
detail later on in this judgment. 

Till a late date the Appellants were 
under the) imptession that the Respon- 
dents had acted as their agents in the 
transaction and would make no profit out 
of it except a commission of 1 per cent., 
'which would be deducted from the price of 
69 francs per' 100 kilos. Bnt in' fact the 
Req^ndents bad acted as principals; re- 
■elling the stuff at a price of 61 francs 


Kii AND HoBj4Ey, Limited. 

I)er 100 kilos, to Gravier through Sydney 
Harvey and f’o., who were in form the 
sellers to liiin, but were to have 1 per cent, 
commission; the result being that the 
Respondents passed on their 1 per cent, 
commission which the Appellants were 
going to allow them to Sydney Harvey and 
<‘o., and took for themselves a profit of 2 
francs fvr 100 kilos, by their bargain with 
Gravier. 

When the Ap{)ellanls found tliis out, 
they lepndiated alJ iiability; aud, if the 
Re.sponfH*nts were I'eftlly agents, this re- 
pudiation was no doubt right, for, if they 
were agents, they were making an undis- 
closed profit and hud no authority to sell 
as principals and therefore could not claim 
indemnity us agents from the Appellants, 
their principals ; neither could they claim 
as a link in a chain of buyers and sellers 
for the damages recovered by the ultimate 
buyer, because there was no contract of 
sale between the -Appellants and them- 
selves. 

Hence the main contest in the case has 
I)ecn upon the question whether the Res- 
IK)ndcnts were entitled to treat them- 
selves as buyers and .sell for whatever pro- 
fit they could get, or whether they were 
agents. 

Both Courts in India have held that 
they were agents ; but the Appellate Court 
luM considered that the Appellants never- 
theless fail, because they ratified and 
accepted the transaction. A considera- 
tion of this point will come later in their 
Lordships’ judgment. 

Notwithstanding the view taken by 
both Courts in India, the Respondents 
have insisted, as they had a riglit to do, 
in an elaborate and useful argument, that 
in t^ legal sense of the word they were 
not agents but principals. 

There is great force in the observations 
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which were maflo lo their T^ordsliips tipon 
the extension which modem business has 
j;iven to tlie terms “ agent ” and 
“ agency.” fn many trades — particularly, 
for instance, iii the mot(»r-car trade-^the 
so-ealled agent is merely a favoured and 
favouring Iniyer^ one who under an over- 
riding contract undertakes to do his lai'-t 
to find a market for the manufacturer’s 
stock, who is given some sfiecial advan- 
tage.s, such as a special diKcoimt or ])rc- 
fereace in complying with his orders; hut 
w-ho in each particular conlrucl'acts as a 
buyer from the manufacturer and sells at 
whatever price he can get, unless— as is 
sometimes tlie ease— he is by a special 
provision in the overriding contract tor- 
hidden to sell too cheaply or required not 
to sfKjil the market by asking loo much. 

It w'ould 1)0 quite possible that, in the 
present case, iluj position ot the Ilespoii- 
deut.s, though frequently described by 
both parties as that of agents, was, not- 
withstanding, merely that of agents ac- 
cording to tlie modern Imsiness extension 
of the phrase, so that they would be en- 
titled to treat themselves a.s buyers froui 
the Appellants and to sell at the best price 
they could get ; in which case any damages 
which they would have to pay to the 
buyci's from themselves on account of the 
non-delivery of the cargo would be 
damages which they in their turn could 
recover as damages from the Appellants. 

By virtue of a clause in one of the earlier 
documents, w'hich will he mentioneil 
shortlj' and which is in conformity with 
the usual practice in produce markets 
where there is a chain of sellers and 
buyers, the damages as ascertained bet- 
w'een the last btiyer and seller wonld 
probably without further litigation form 
the measure of the damages to be recover- 
ed all along the chain. 

these Kiibinissions from the 


Respondents, their Tjordships must now 
proceed to analyse the jjocuments which 
c*()iistitute this contract, and for this..pur- 
\)o<e they are prepared to accept the Best- 
pondents’ submission that attention must 
not 1)0 limited to the four or five docu- 
ments which constitute llie contract 
No. but that the initial letters by 
which the business between the Appellants 
and Kespondents was originally started 
must also l)e considered. 

In the first letter, Aiipust 29th 1913, 
the ftospondenls, after mentioning the 
source of their introduction, write as fol- 
lows : — 

“ \Va iinderfeUnd you are largely interested in Ihe 
export of ground-nnta, both undeoorLicated and 
decorticated, and, farther, that you are not represented 
ill our market. . r , 

“ We are desirous of taking up the business as 
selling Agents, and would be pleased to hear whether 
you feel inclined to negotiate sales through us. 

“We are selling fair quantities of Chinese and 
Bombay ground-nut kernels, and we are, therefore, in 
tmeh with the best buyers. 

“ We would be interested in other articles expoited 
from ^ladras, as Seeds, Ricemeal, Tanned Skina (Sheep 
and (xoat) and Cow Uidta. 

7Vr«w.— We wonld open, the usual D^P credit, 
throiigli a Hrst-class Bank, you drawing on ui at 
dC> cl/s 06 per cent, against c i.f. aalea, and 80 per 
cent, againat value of consignmenta, less freight, and, 
ill the latter ease, our selling commission of per 
cent. 

“ We are agreeable to providing onr own remunerm- 
lion on c.i.f. transactions or, if preferred, we would 
do the selling for a commiesion of 1 1 per cent., each 
aide paying their own cable and incidental eipensea. 
Balancea pro or con to be settled by 8 d/i 
drafts. • • 

The Appellants replied on September 
18th as follows : — 

'* We thank you for yonr oftar to be our agenta for 
ground-nnte, both decorticated and nndeoortioated | oil 
cahea; caetor aeeda and other Indian ptoduoe and 
aeed, and accept yonr propoaale on the terme glyen 
below againat eaph reapective article. 

♦ * » . « #• 

** We shall now go to details the principal terms and 
conditions for different articles we can offer yon* 
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" (7rotinc2-ntito.— This if. nlwaji done on the fair 
average quaUtj, an# we accept jour drawing temte 
of bill at flO d/f for M per cent, againit c.i.f. or c.f. 
tales with usual D'P credits, as it is cuatomarj to 
paj freight on delivered weight we shall deduct the 
same in our invoice also. • . 

Then oil cakes and castor seeds are men- 
tioned, and the letter proceeds : — 

** For an those articles we would prefer to deal with 
jou as principal to principal on c.i.f. or o f. basis, aa 
the case raaj be, and you Bx joiir own remunerations, 
each party paying tiioir own cable and incidental 
expenaea. Balance of account to be adjusted pro and 
con by 3 d s draft, as w*e accept to do business with 
you, and to meet your wishes we cable you aa per copy 
enclosed, and iruat we ahall soon hear from yon with 
a view to buaiueas." 

Tliere appears to be a letter of the 5th 
Septerilber which haa not been prodncefl, 
and tlien the Rosponden<» wrote again on 
tile 19th September, tlie material parts of 
ibis letter being as fullowa : — 

** We were pleaaed to receive your yesterday’s cable 
notifying that you had written us full particulars 
respecting the business proposed in our letter of the 
6th instant. 

We iiowr awuit «»nic with iutcrest, and trust it 
will not bo long before some mutually aatisfaciury 
bupineaa result bctw'een us. 

0 * * * * 

** CoHdilionii of mh : — 

For ground-nuts in shell and gmuiid nut kernels 
would be the usual Marseillei terms, which are d' iibt- 
leas familiar to you. 

Other articles would usually be sold. . . . 

“ If desired, we will send you proforma contracts. 

It is, of course, understood that, in the event of 
allowances for inferiority of quality, damages, late 
abipment or non-fulfilment of contract, same would 
ba refunded by yon on receipt of official award, should 
an amicable settlement be impossible. Kindly 
confirm. • . . 

** Prices mentioned are net. 

** We shall be interested to hear 

whether you can leoure any parcels of Tanned 6kii s 
(Goat and Sheep> and Tanned Bides (Buffalo and 
Cow), Wool, Aloe Fibre, etc., etc., to send to our care 
fdr rtsle. 

**The outlets are quite familiar to ua. . . 

' Then comes a letter from the Apiiel- 
lants to the Kespondents of the 104 ti 
October : — 


‘•We thank you for your favour of the 18th ultimo, 
eontenis of wdiicb we have perused with interest. 

*• TVri/fs.— Those enumerated appear to be in order.“ 

Then terms as to castor-seed are men- 
tioned. 

Your proposal that ilicso should be c i.f. 
or c. and f. nett is accept ible to us. 

***** 

“ We would like to draw your alt<»ntioii to the fact 
that very often buyers will not bid ful prices for 
cabling, they reserving n margin to protect themselves 
in the event of valnos weakening pending receipt of 
reply. VV o hope, therefore, that, should orders prove 
to bo at inipracUoable prices, you will not ignore 
same, but respond, wheiever possible, with best 
counter-offer. 

“ Wo would al«?o .nsk you to support us with as 
innny offers as possible. When yon find it impossible 
to offer, w'c would advise quotations. These will 
enable ns to keep buyers posted and help us to secure 
ordei*8 for cabling ’* 

***** 
There is alwo a letter from the Appel- 
lants to the Ucsjxaiiletits of the 10th Octo- 
ber containing the words — 

“We of couitin sgrec that a* low* uocp, if any, im- 
posed for iiifcriorhy of (piality, duumges, late ship- 
meut, or other causes, will bo rofiiiidod by us on 
receipt of awaid, shouUi riii amicablo seltlcuieiit lie 
impossible.” 

ll is not nccossarv to mcniiou any 
other tlociinienls at this Klnt^e. 

Business he^an to be done, but it ap- 
pears from a letter from the Hespondeiils 
of the 1-th llcremher that as a rule the 
prices asked wefe t(x> hi*<h; and wiien the 
documents in respect of another contract 
No. J24 came to the knowledge of the 
Itespmulents, they discovered ihe reason 
why the prices had ruled so high, and in 
their letter of 12th J>cember they express- 
ed themselves as follows : — 

“ Contract .Vo. 424.— For the 200 groiind-niii. kernels, 
c. and f. Marseilles, at l-*^. February March sliipment, 
we notice you provide 1 per cent, commission for ua. 
We bad been under the impreseioii, until receipt of 
the rontract Xole referi'od to above, that prices were 
net, as proposed in your letter of l^th September and 
COD finned in ours of l^^th October last. 

“ We have doubtless lost a good deal of budnese, 
as the difference in your and our prices hss, ou several 
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oociilous, ropreaentod the 1 per oeat. oommlaalan. < 
In order to eroid any iniaiindorstandiiig in future, we 
hare aeked you to reserve na I per cent, commimlon 
on all transactiona, and no doubt our request will 
have your attention 

** Subject to your approval, we propose the 1 per 
cent, comniiah'ion on Contract Ko. 4^ shall be divided 
between a«, in viow of the Ihct that we bo*h had to 
cut onr margin of profit In order to pnt the buSinefii 
through.” 

On the 13tb 'December, the day that 
this letter was WTitten, there is a telegrati:i 
which is significant as to the general busi* 
ness relations of the parties : — 

“2A tons. 

** Fleaae offer. 

“ Qronud-nuts In shell, ITarseilles. 

*■ 100 tons January/February. 

Read price midway. 

** 12/3Sd. c. and f. 

■*Ground-nnM in shell. Ifarseir<es. 

“ ICO tons February/March. 

** Read price midway. 

J2/3jd. 0. and f. 

“ Grouud.uuts in shell, Marseilles. 

** 100 tons Maroh/April. 

“ Bead price midway. 

** l2/3|d. 0 . and f. 

“ The whole order to be eaeonted or not at all. 

“ Feaee look after our uommisrion. 

” 1 per cent. 

“ In future.*’ 

During all this time, letters, owing to 
the war, were much delayed in tnwisit. 
That of December 12th was answered on 
the Slst December fOlS : — 

“ Contract JYo. 424.— We note your remarks and are 
soxry to learn of the misunderstanding, which doubt- 
less stood in the wTiy of business- We note you aw 
agreeable to forego ha'f of the oommiaskm on the 
drst trannetioD, CMd in future it is agreed that all our 
offers will inolude a commission for your good selves 
•f 1 per cent.” 

Now, turning to the first letter, that of 
29th August 1913, it may be observed that 
c.i.f. sales are to be cases where tlie Bes- 
pondents had already found a purchaser, 
and consignment sales wliere they are to 
take their -chance of finding one. 

The paragraph beginning “ We arc 
agreedM.^^V may be open to two construc- 
tioDs; lint* their Lordships are of opinion 


that it refers to c.i.f. htinsactions only 
and offers two alternatives in the case of 
c.i.f. transactions, viz. : — We will provide 
our own remuneration — which means w'e 
wdl buy from you and get what profit we 
can from our buyers; or, we will treat 
ourselves as agents and sell for you on a 
commission of 1^ per cent. It does not 
refer to consignment sales. The answer 
of the 18th Septeuil>er is to the effect that 
the Appellants would prefer to deal as prin- 
cipal to principal, and let the Respondents 
fix their own remuneration. 

So far the documents, it is contended, 
appear to point to u relation of seller and 
buyer. But, notwithstanding, for some 
reason which is not explained, it is clear 
that the Appellants were pro^iding for a 
1 per cent, commission, which would be 
an agency commission for the Respon- 
dents, and that, when the discovery was 
made, the Respondents accepted the 
arrangement, so that the Appellants 
would naturally believe that the Respon- 
dents were selling at the price quoted by 
the Appellants, taking their 1 jier cent, 
nut of the purchase luuney uud remitting 
the rest. 

Why the Appellants had allowed them 
I per cent, only instead of 1| per cent., 
and why the Respondents were agreeable 
to accept this in future, is not explained,. 
It may be that, as .sales were hanging fire, 
the Respondents wore content mth the 
smaller commission, just as they proposed 
to divide the 1 per cent, commission on 
contract No. 424. 

As a result, however, in their Lord- 
ships’ opinion, the documents antecedent 
to the particular contract in question sup- 
port the general relation as being one of 
agency in the legal sense of the term and 
not one of sale and purchase. 

It was suggested on behalf of the Bes- 
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pondents that the 1 per cent, was to be 
considered as in the natn're of a discount 
or’ special favour to the Bespondents as 
agents in the modem commercial sense 
only, leaving them still to make a p'ofit 
as sellers. But,' admitting that thw 
would be a possible theory, their Lord- 
ships can find no trace of anything in the 
correspondence which would give it a 
foundation in fact. 

Their Lordships now come to the con- 
sideration of the particular contract. The 
letter of the 14th October 191 fi from the 
Appellants gives the price ns francs 59, 
and under the head of the terra “ cornmn- 
sion ” the words “ as arranged.” The 
document of the 18lh October 1910, called 
‘‘ contract (purclias-e) note ” gives the 
price as francs 59, less 1 per cent, per 100 
kilos. That 1 per cent, is unquestionably 
the Respondents’ commission. The 
printed word ” buyer ” in the Apjiellanls’ 
letter of the 14th October 1916 is followed 
by a blank. It is common ground that tho 
Appellants did not at that time know to 
whom the Bespondents had sold, though, 
in fact, the Bespondents’ contract with 
Sydney Harvey and Co, bad been made on 
the 16th. These facts all point to 
” agency.” 

Counsel for the Besjrandents drew their 
liordsbips’ attention to the contract for 
the sale of castor seeds, in which a similar 
form was filled up With the names of the 
Bespondents as buyers and a blank after 
the word commission; and he suggested 
that this was the real nature of the busi- 
ness, and that, if other contract notes had 
been printed in the record, they would bo 
foui^ to take the same shape; but if 
words mean anything, the distinction 
between the contract note in the case now 
tindeT discussion and the castor seeds case 
an‘d possibly others, shows that some 
bnainesB was done oh one set of temij and 


ler upon others. It is to be noticed 
that, in the castor seeds case, the. price 
whs^ot c.i.f., but f.o.b. 

In the oorrespondence in this case as 
it was, up to the last moment, the Bes- 
pondents spoke of themselves as agents. 
Even after the Appellants had seen a copy 
of the award of the tribunal of commerce 
and noticed that Gravier had bought at an 
increased price, the Bespondents still 
wrote that they had acted as agents for 
the Appellants. They did so as late as the 
2nd December 1918, and it was not till 
the Appellants on the 7th December took 
the point that, as agents, the Bespondents 
were not entitled to make secret profits, 
that they set up the case that they bad 
always dealt as principals and not agents. 

Their Lordships agree with both tlie 
Courts below that the Bespondents were 
in the strict sense agents, and that, unless 
they can show that the Appellants, with 
knowledge of what they had done, adopt- 
ed and ratified it, they have no case. 

The Appellate Court thought they had 
so ratified it. Their Lordships find this 
very difficult to understand. What 
motive could the Appellants possibly* have 
for adopting a contract which, at the 
they are supposed to have so done, meant 
a certain loss ? 

First of all, it is necessary to ascertain 
when the Appellants got to know the 
facts. The Chief Justice relies on a 
letter of the Bespondents of the 22nd 
March 1917, which, it is said, if carefully 
looked into, would show that there was a 
chain of buyers and sellers, and that there 
were buyers in London who in their turn 
were sellers at Marseilles, from which the 
Appellants should have learnt that they 
yreip not and could not be directly parties 
to the proceedings before the tribunal of 
commerce. 

It may be that they should have uni'er- 

lOi 
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stood this and should have rememher^ it 
when they wrote the later letters. But 
this knowledge would not inform them 
th.at Ihe Be-spondents had acted as prin- 
eipals and were making a profit. This 
information only came out* bit by bit; the 
sequence is as follows : — 

On the 13th February 1918, the Respon- 
dents wrote to the Appellants and sent 
them a copy of the aw'ard of the tribunal 
of commerce, which was dated the 22nd 
•January. When this was i-eceived by the 
Appellants does not precisely appear, but 
the first comment upon it is in a letter of 
the 16th April, in which they write as fol- 
lows : — 

••as. •SeapooL’ 

** We tihank you for your remarks and for the copy 
of ihe arbitration award in this connection. 

** On iieruBing the award, we are in the first place 
■truck with the fact that we are no p-irty to the 
proceedings, which are held in connection with Mr. 
Jules Gravier and Sydney Harvey and Co., who, we 
presume, were buyers from you of the 300 tons iv 
latiog to our contract No. 620. may sny ihat 
this is the first and only information we have received 
to the effect that the arbitration proceedings were 
not between Mr. Jules Gravier and your good selves, 
for we were all along under the imprassi^tn that Mr. 
Gravier liad brought his claim against you s I o fuel, 
it was with this idea that wo addressed him with a 
request, that matter be settled out of Court. As the 
parcel was sold by you to Messrs. Sydney Harvey 
and Co., and as they re>sold the lot at a profit of 
Frs. 2, theirs is merely n contingent liability with 
which we have really no ooxicern. . . . 

**We therefore take it that, had the arbitration 
prooeedingB been hold as between Mr. Gravier and 
onnelvei or yon as onr agents, tlie arbitrators would 
have been in duty bound to give due considciiition to 
the facts which precluded the shipment of the lot 
■old, and that under such circumstances we wou^d 
have been fully exonerated from all blame and res- 
ponidhility in the matter. 

** We are, however, quite ready and willing to give 
Messrs Sydney Harvey and Co. every assistance we 
can to enable them to fight their case successfully 
and with this end in view we bog to enclose certified 
documents connected with the case, as per details 
below, but, as we have already stated, Messrs. Sydney 


Harvey and Co.*8 dispute with Mr. Jules Gravies is a 
contingent liability and we are no party to the same.*' 

The Respondents wrote back on the 
29th May : — 

'Seapooi: 

We are much obliged for your favonr of the Ifith 
April and for the enclosures regarding the appeal on 
the above, which we have put 'forward to Messrs. 
Sydney Harvey and Co., asking them to post them 
down to the lawyer in Marseilles. 

“ Regarding what you write about the proceedings 
taken between Mr. Jules Gravier and Messrs. Sydney 
Harvey and Co., we were under the impression that 
right away ‘ at the commencement, we t^ld you that 
we had sold to Mr. Gravier through our broken 
Messrs. Sydney Harvey and Co., and are sorry if we 
omitted this. 

"In any case, the trouble would have reverted 
back to you through ouraolves as your agents, becanse, 
had Mr. Gravier taken proceedings against Messn. 
Sydney Harvey and Co., they in their turn would have 
claimed their loss back fi'om you, and it is usual in 
cases of this sort for there to be one oaso for the 
whole transaction. 

" Begarding wliat you write about the profit of 2 
francs, this is not a profit made by Messrs. Sydney 
Harvey and Co., who merely acted as broken. 

" Wo added the 2 francs to your figure in order to 
cover our ospenses for Finance, Commissiun, etc., and 
to leave a small profit for ourselves as the 1 per cent, 
which you aPow us we li.'id to pay Messn. Sydney 
Ilar\'oy and Co. as their brokciruge. 

" We hope that, with the documents in hand, the 
lawyer in Marseilles will be successful in the appeal, 
and wc will advise you in due course of the result." 

The critical letter in answer is that 
from the Appellants of the 18th July : — 

"AA 'Scalpooi: 

" Wo note carefully your remarks on the position. 
Regarding the difference of Fn. 2i, this had nothing 
to do with us, for wo are defiUng with you as agents, 
and we do not think it fair to onrsolves that you your* 
selves should have appointed another medium to 
handle this business. However, we await results of 
the appeal, when we shall revert to this aubjeot," 

The Chief Justice thinks that this is a 
letter " urging ” the Respondenta *' to 
go on ^'ith the appeal ” and accepting 
the position. Their Lordships do not find, 
anything in it about urging an appeal. 
They consider that it is a reasonable 
letter, meaning this : “ You have don(». 
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Bomething that yon ought not to have 
done; it may be, however, that on this 
particular occasion it will do us no harm, 
for we trust that the French Court of Ap- 
peal will' accept the defence of force 
majeure; so we will wait till that appeal 
is heard, and then we will take up the 
whole matter with you. ’ ’ This they subse- 
quently did by desiring to know whether 
the Bespondents had not on other occa- 
sions taken a secret profit to which they 
were not entitled. 

It is said that they urged an appeal. 
That was in their letter of the 31st May, 
written before disclosure, when they ap- 
proved of the measures which, as they 
were informed, had been taken to insti- 
tute an appeal. As the Bespondents kept 
writing to them that they were liable, 
what more natural than that the Appel- 
lants should get every ground of defence 
against (Jravier’s* claim put forwai’d? 

Coutts Trotter, J., thinks tliat their 
letter of December 7th show'ed that they" 
elected to abide by the contract; but 
their Lordships take an opi>ositc view. 
The Appellants were iwotestiog against 
the decision of the French Court of Ap- 
peal, refusing to agree to the Besjwn- 
dents’ offer to accept a rather smaller 
sum in settlement, taking the point that 
the Bespondents must have mis-tnanaged 
the case to bring about such a result, and 
further plainly saying that the Bespon- 
dents as their agents W'cre not entitled to 
make secret profits ; and there the matter 
ends. 

Their Lordships can find nothing to 
lead them to suppose that the Appellants 
did such an absurd and purposeless thing 
as to ratify this action of their agents, 
when they already knew of its disastrous 
results. 

Their -Lordships will huiiibiy advise His 
Majesty that this appeal should be allow- 


ed, and the judgment of the Court of first 
instance be restored with costs here and 
below. 

Solicitors : Messrs, Sanderson, Lee dJ 
Co. for the Appellants. 

Solicitors ; Messrs. Donald McMillail 
& Mott for the Hesi)ondents. 

G. D. M. 

[CIVIL APPELLATE JOBlSOICTfOM.) 

ArrcAL raoM ArriLLATS Deoheb 
No. 238 or 1921. 

Odmino, J. Sheikh Intaz, 

PaoB, J . Defendant No. 2, 

1926, Appellant, 

Heard, 1 7 and «. 

18, March. DinanaTii Dh Sabkab 
Judgment, and otbers, Plaintiffs, 

Ir, March. Bespondents. 

Bengial Cm Act {IX of ISSO, D. C.), tec. 95^ 
Return of em fUed by eo-tharer landlord, if ad* 
mittibU in favour of another co-tharer— Bengal Cm 
Manual, Ride 67. 

The effect of sep. 96 of the Cess Act is 
to prohibit the admissibility of road-cess 
returns when tendered in favour of the 
person filing il. Provided this prohibition 
is not offended against, such a return may 
be adduced in evidence, if otherwise it is 
admissible under the Indian Evidence 
Act, e.g., by or against a th'rd parly who 
was no party to the prepnalion of the 
return. 

Tkomodb Chandra v. Binavak Das (1) 
explained. 

B. 67 in the Bengal Cess Manual (per 
CUMixo, J.; Inis not the force of law, and 
if made uiuler sec. 182 of the Cess Act is 
ultra vires, and (per J.) cannot be 

looked at for the purpose of construing 
sec, 96 of the Act. 

This was an appeal preferred on the 
21bt December 1923, against the decree 
.0) 27 C. W.K. 648 (1022). 
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of N. K. Boso, Esq., Additional Diatrifit 
Judge, 2iid Court, Zillah Mymenaingli, 
flatted the 13th of September 1923, modify- 
ing the decree of Bubu Jogesh Chandra 
Sen Gupta, Munsif, Ist Court of Eishore- 
ganj, dated the 19tb of September 1922. 

Tlie facts of the case will appear from 
the judgment. 

Babu IJpendra Kumar Boy (for Bahii 
ivali Kinkar Chakraburty) for the Appel- 
lant. 

Mr, Gopal Chandra Das and Baba 
Satyendra Kishorc Ghose for the Resixm- 
doiits. 

The JunojiiiNT ov the Court wa-t a> 
follows : — 

CuMiNO, J. — This appeal arisen out fif 
a Huit for recovery of khas possession of 
certain land on the declaration of the 
.Plaintiffs’ title thereto. The Plaintiffs’ 
caae was that the property in dispute be- 
longed to Defendant No. 1 who is tin; 
father of Defendants N^s. 2, 3 and 4. 
He mortgaged this property to the Plain- 
tiffs in 1904. They brought a suit on 
their mortgage bond, obtained a decree, 
in 1918 put the property to sale in execu- 
tion of this decree and purchased it and 
obtained possession through the Court, 
that the Defendants, however, in collu- 
sion with each otlier had not allowed the 
Plaiiitiil's to take ])ossession. 

Defendant No. 1 apparently did not 
contest the suit. Defendants Nos. 2, 3 
and 4 who are the sons of Defendant No. 1 
contended that the lauds in suit did not 
belong to Hanif, the father of Defendant 
No. 1, but belonged to Mohali, the mother 
of Defeudaut No. 1 and that she made 
over these lands to Defendants Nos. 2, 3 
and 4 by a- heha beel-ewaj. 

The trial Court doerred the suit in part, 
and'ouk^'fd that the Plaintiffs’ title be 


declared to the 14 annas of the property 
claimed and he gave a decree for khas pos- 
session thereof. 

On appeal to the District Court the Dis- 
trict Court held that the Plaintiffs were 
only entitled to 8 annas of the lands in dis- 
pute and he modified the decree of the 
trial Court accordingly. 

Defendant No. 2 has appealed to this 
Court and it is contended that the learned 
Judge was wrong in admitting into evi- 
dence a certain document. Ex. 3, which is 
an old cess return filed by the ^co-sharer 
landlord of the Defendants. His case is 
tliat tlie road-cess returns are not ad- 
missible in evidence at all and they cannot 
be used against any person who was not 
a parly to tiiem. In support of his con- 
(nntiun ho relics u|k)u sccI 95 of the Ctess 
Act (Act IX of 1880, B. 0.). Sec, 95 pro- 
vides tluit — “ Every return filed by or on 
behalf of any person in pursuance of the 
provisions of this part shall bear the sig- 
nature and address of such person or his - 
uuthorized agent and shall be admissible 
in cviduuce against such person but shall 
nut be admissible in his favour.” In 
other words, the landlord who furnishes 
a leturn to the Collector cannot use any 
statement in the said return in his favour. 

I do not for one moment challenge the 
correctness of this statement. But ob- 
viously this does not help the learned 
vakil in his contention. It does not say 
that a cess return cannot be used by or 
against a third party who is no party to - 
the prepai'dtion of the return. 

The learned vakil then relies upon r. 67 
in the Bengal Cess Manual which states 
as follow that — “ Under sec. 95 of the Act 
no return made under the Act is adpiiB- 
sible us evidence against any one except 
the party submitting it.” The learned 
vakil contends that this rule- was made by 
the Government under sec. 182 and has. 
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the force of law. The simple answer to 
this contention is that there is nothing to 
show that this’fule was made under sec. 
182 of the Cess Act. This is merely a 
rule which finds place in the Cess 
Manual which is intended for the guid- 
ance of the llevenue Officers. These 
rules are not headed as rules made under 
sec. 182. They arc headed as rules and 
orders issued under or with reference to 
Cess Act. Further if it does purport to 
be made under sec. 182 of the Act. it is 
clearly ultra vires. 

The learned vakil in sujijwrt of this 
contention has then relied on the case of 
Promode Chandra Hoy Choudhtiri v. 
Binayak Das Acharjya Choudhuri (1). 
In this decision there is the following 
passage : — “ IS'ow so far as the road-cess 
returns are concerned it is <|uitc clear 
having regard to the provisions of the Cess 
Act that they are not admissible in evi- 
dence at all and the learned vakil w'oidd 
ask us to hold from that statement that 
these returns made under the Cess Act 
are not admissible in evidence for any 
purpose whatever. 1 do not, however, 
think that that was what the learned 
Judges intended. It will appear from a 
consideration of the facts iu that case 
that the returns in question although 
filed by the tenant Defendant were ac- 
tually used by the Court in favour of the 
Plaintiff landlord, the person in whose 
favour the Cess Act has specifically pro- 
vided that they shall not be used. .1 think 
tUe learned Judges must have meant that 
so far as that case was concerned they 
were not admissible fur the purpose for 
which the learned Judge of the lower 
Court used them, because apparently the 
only use he made of them was in favour 
of the Plaintiff landlord, in whose favour 
they ought not to have been used under 
(1) a? 0. W. N. 648 (leU). 


sec. 95 of the Cess Act. I do not think 
for one moment that the learned Judges 
could liave meant that they w'ere not ad* 
missiblc in evidence for any purpose 
whatever, for the learned Judges state 
that “ having regard to the provisions 
of the Cess Act they are not admissible in 
evidence at all.” The Cess Act merely 
provides that they are not admissible in 
evidence in favour of the person sub- 
mitting them. That these cess returns 
are admissible in evidence on behalf of a 
third parly who is not a party to them is 
clear from the case of Imrit Chamar 
Sirdhari Pandey (2) with s)iecial refer- 
ence to page 11 where the learned Judges 
point out that sec. 95 of the Dengal Cess 
Act has no aj)plication to that case, be- 
cause it was not the case of a maker of 
the document, in other words, of the land, 
lord using it in his favour but it was 
sought to be used in evidence by one 
stranger against another as has been done 
in the pi'escnt case. There is no sub- 
stance therefore in this contention. It is 
admitted that if sec. 96 is not a bar, the 
document is otherwise admissible iu evi- 
dence. 

The second point raised by the learned 
vakil is that the lower Appellate Court 
has given a go-by to a certain decree in a 
title suit brought in 1913 by some of the 
heirs of Tokia in i-espect of the same land, 
in which title suit it was found that the 
jotc in question belonged to Mohali Bibi. 
It is hardly correct to say that the learn- 
ed Judge has given a go-by to a piece of 
evidence. What he does is to remark 
that the Plaintiffs were not parties to the 
suit. This is a perfectly correct state- 
ment and probably for that reason he did 
not attach very much weight- to this deci- 
sion. After all it'* is a question of w’cight 
to be attached to a particular piece of evi- 
(8) 16 0. L. J, 7 at p. 11 (ISli), 
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dence, becaiiPe it does not appear that tlie 
learned Jud}»e entirely disregarded it- 
■Ife considered it but did not attaph very 
much weight to it. 

The result is the appeal is dismissed 
with costs. 

The cross-objection not being pressed is 
dismissed without costs. 

Page, J. — The only point of substance 
in this appeal is whether certain road- 
cess returns tiled under the Itoad Cess .\ct 
(Act IX of iy80, 13. C.) w’cre aduiissibio 
in evidence. 

The suit was brought by the mortgagee 
of the land in dispute who purchased the 
property in execution of a mortgage de- 
cree which he had obtained. The Plain- 
tiffs contended that the property in suit 
formed one of tlie parcels of the iwopcrty 
mortgaged. In sup|)ort of their claiin 
they filed certain road-cess returns filed 
hy a third pemon for the jnirpose of prov- 
ing that the property in dispute was the 
subject-matter of the mortgage. It is 
conceded that the load-ccss returns were 
admissible in evidence unless their addne- 
lion by the PJaiiitill is prohibited by sec. 
V5 of the Cess .‘\ct vvbicli runs as fol- 
lows ; — " Kvery return filed by or on be- 
half of any person in piirsuauce of the 
provisions of this part shall bear the sig- 
nature and address oPsucli person or his 
authorized agent and shall be admissible 
in evidence against such person, but shalt 
not be admissible in his favour.” The 
learned pleader on behalf of the Appel- 
lant contended that the meaning and 
effect of sec. 96 wras that a return filed 
pursuant to sec. 96 w'ss admissible against 
the party making it, but for all other pur- 
poses was wholly inadmissible in evidence. 
He referred in the course of his argu- 
ment to r. 67 set out in'* the Hengal Cess 
Manual, 191$. 1 decline to refer to such 
a document for the purpose of construing 


an Act of the legislature. The construc- 
tion which the Court places upon a statu- 
tory enactment must dep«id upon the 
meaning which the Court attributes to the 
words w'hich the legislature has used. 
The learned pleader in further support of 
his contention referred to the case of 
Promode Chandra Roy Chovdhuri v. 
Binayak Das . Acharjya Choudhuri fj) 
and in particular cited a passage from the 
judgment in that case in which the learn- 
ed Judges observed that “ the road-cess 
returns in question were tendered as exhi- 
bits in this case not on behalf of the Plain- 
tiffs landlords hut on behalf of the De- 
fendants tenants. Now so far as the 
luad-cess returns are concerned it is 
quite clear having regard to the provi- 
sions of the Cess Act that they were not 
admissible in evidence at all ; and there- 
fore Eo far us the Defendants’ case is con- 
(•erued we must leave out of consideratiou 
the road-cess returns.” In my opinion, 
when read in comiection with the con- 
text in which they appear these observa- 
tions cannot be regarded as an expression 
of oxhuion that except as against the per- 
son making the returns, road-cess returns 
for all other purposes are inadmissible in 
evidence. Jt appears from the case as 
rux)oi'tcd that the road-cess returns in 
Promode Chandra Roy Choudhuri's case 
(1) were tendered by the tenants. It may 
l>e so, but they were used and used solely 
by the learned J udges of the lower Court 
in that case as evidence in favour of the 
laudlords who had made the returns. 
Both the lower Courts had decided the 
case in favour of the laudlords upon tlie 
ground that although the quinquennial 
register was not of sufficient weight to 
rebut the pmsumption arising from the 
<?ntiy in the recurd-of-righls the. quin- 
quennial register taken together with 
a) 27 c. W, K. fits ( 1022 ) 
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the Toad>cess returns was enough to turn 
-the scale in favour of the landlords. 
What the learned Judges in that case 
must be taken, I think, to have held, and 
intended to bold, was that it was not 
open to the lower Courts, having regard 
to the terms of sec. 96 of the Cess Act, to 
consider what weight ought to be attach* 
ed to the road-cesa returns, because for 
the purpose for which they were used the 
road-cess returns were not a matter which 
under sec. 95 it was permissible for the 
Courts to take into consideration. In my 
opinion the effect of sec. 96 of the Cess 
Act is to prohibit the admissibility of the 
return when tendered in favour of the 
person filing it; and it has, and was in- 
tended to have, no other effect whatever. 
Provided that such a return does not 
offend against sec. 95, in my opinion, the 
return may be adduced in evidence if 
otherwise it is admissible under the In- 
dian Evidence Act. See Hem Chandra 
^liaudhury v. Kaliprasanna Bhaduri 
(3), Chalho Singh v. Jharo Singh (4). 

In my opinion, there is no substance in 
this appeal which must be dismissed. 

N. G. 

[CIVIL APPELLATE JUBlSDlCTlOM.] 


remaintd unchanged for tevaUg yean ~ Duty of 
Court to pretume lawful origin of grant— Boeogni' 
tionof va».\n>\\for tho time being limited to now 
tenaneg created by him—Sopreaentation in Court 
eale by mxtwaU that tenure permanent not eueh at 
to create ettoppd—Ontu on tenant to prove leaie 
creating right to hold in perpetuity ca jijced rent— 
Ixtimmi'i miikitirnri, meaning of. 

The Plaintiffs sued for khas possession 
on declaration that tho Defendants had 
no right to enjoy the joto in suit pur- 
chased by them at a rent execution sale 
as a permanent and heritable tenure with 
rent fixed in perpetuity on the ground 
that it appertained to the wakf estate of 
which he was the matwali and any 
permanent settlement thereof by any 
matwali on which the Defendants based 
their title was illegal. The Plaintiff also 
asked for enhancement of rent in tho 
alternatite. It appeared that the tenure 
Iml existed since the year 1843, that the 
rent had remained unchanged during 
three miitwaliship.s fur a period of about 
seventy years and that applications for 
enhancement of rent had failed : 

Held — That unless authorised by a 
kuisi no matwali can create a leasehold 
interest to endure beyond his life, that the 
lessee acquires no title by adverse pos- 
session against the succeeding matwali 


‘ ■ First Appeal No. 155 of 1933. 


Greaves, J. 
Mikkrji, J. 
1925, 

Heard, Jt3, 24, 
and 27, April. 
Judgment, ■ 

19, May. 


Bibi Jabeoa Kuatum, 
Defendant, Appellant, 

V. 

Stbd Mahohid Moza- 
FAB ALi Hussain, 
Plaintiff, Respondent. 


and that if the succeeding matwali recog- 
nises the interest, the consent is only re- 
ferable to a new tenancy created by him 
and there is no adverse possession until 
his death or until a new matwali takes his 
place. 

That it was not within the scope of the 
matwall’s agency to make a representa- 


Wakf pn^wr^— Uatnali, if can grant permanent 
Icaet without leave of kasi- Smt for kl>u 
poeeeeeion and enAaneement of rent of landa oom- 
ptieed tn tenure «iiMled long ago of which rent hat 

(8) L. B. 80 1 A. 177: a. o. 1. L. B. 80 Col. 
1088 (1908). 

‘ (4) L L. B. CU. 095 (1911). 


tion on behalf of the Deity at Court sales 
that the tenure sold at his instance 
was a permanent tenure, so as to give rise 
to estoppel if the lease was in fact granted 
without the authority of the kazi. 

That the Defendants by admitting 
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thcif tcnoHcy admitted ttuit the lands wete 
part of the permanently settled estate and 
as such liable to rent which they acknoic- 
ledyed they were liable to pay and it was 
therefore for them to show that they held 
a lease of their lands trhieh entitled them 
to hold in perpetuity at a ped rent. 

That in the circumstances of the 
ease the Court should presume, that 
the grant was in its origin lawful. 

The cases lay down that the mean- 
ing of the term istimrari imikarravi 
is not necessarily permanent and herit- 
able but that the nature of the grant is to 
be determined from the cireumstanees 
which in the present ease justified the 
Court to infer that the grant was perma- 
nent and heritable. 

This was an appeal afjainst a decree of 
the Sutordinatc dudge of Zillah Dinaj- 
pur (Behary J^al Sarhar, ICsq.), dated 

the ‘29th March 1923. 

I’hc facts of the case will appear from 

the judgment. 

Sir P. C. Mitter, Ttabus Bijoy Kumar 
Bhattacharjee and Khagendra Nath 
Mitter for the Appellant. 

Sir B. C. Mitter and Babu Jotindra 
Mohan Chaudhury for the Bcsiwndent. 

The JrnGMBNT top the Court was as 
follows 

Greaves, J.— This is an appeal by de- 
fendants Nos. 1-4 against a decision of 
the Officiating Subordinate Judge of 
Dinajpur. 

The suit out of which this appeal arises 
was originally instituted by the Eeceiver 
of a wakf estate for a declaration that the_ 
father of the Defendants had no right to 
enjoy the property in suit, which consisted 
of 1440 Vighas of niskar land, at a perma- 
nent and invariable rent, for a declaration 
that iieither Syed Sadaruddin-Al-Musari 
or ai^^lher matwali of the wakf estate 


lilozAPAR Aiii Hussain. 

liad any right to permanently settle the 
land in suit and that if Syed Sadaruddin 
had so settled it, the Plaintiff is_ not 
l>ound by the settlement and asking that 
it should be set aside, that the Defendants 
might be ejected and the Plaintiff given 
I, -has possession and a decree for mesne 
profits. There was an alternative prayer 
for enhancement of rent if a decree for 
ejectment was not passed. 

The Plaintiff became matwali of the 
wakf subsequent to the institution of the 
suit in the year 1325 and he was substi- 
tuted as Plaintiff in place of the Receiver. 

The Plaintiff states in his plaint that 
according to his information, long after 
the Permanent Settlement, during the 
time of Syed Sadaruddin-Al-Musari, the 
father of Syed Abdulla- .\1-Mu8ari, the 
last matwali, a non-permanent, non- 
heritable tenure was created without con- 
sidenition and for a fixed terra of the land 
in suit and that one Oaffuruddin Muktear, 
father of the Defendants, purchased «t a 
rent execution sale in the year 1902 a jote 
(being the lands in suit) at a jama of 
Ks. 387-11 as.-14J gandas which was. des- 
cribed in the sale-certificate as istimrari. 

The Defendant in his w'ritten state- 
ment claims that the jote is a transferable 
and heritable permanent tenure with the 
rent fixed in perpetuity and that the jama 
has never been altered and that this had 
been admitted unconditionally by the 
matwalis who had treated the jote as a 
transferable and heritable istimrari jote 
with the rent fixed in perpetuity. They 
further claimed to have been in possession 
for more than 12 years as bond fide trans- 
ferees for value and that the suit was 
barred by Arts. 134, 142 and 144 of the 
IJmitation Act and by estoppel arisii^ 
from the conduct of the Plaintiff and his 
predecessors. They further clum that 
Gaffurnddin Ahmed made a wakf of the 
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-property by executing a towliatnama of 
which Defendant No. 2 in mattoali and 
that the Kuit in not maintainable against 
- him aa he is not sued as maturali of the 
loakf. 

• By a Mnad of the Em))eroi' Shah Alaui, 
dated the 9th April 1772, tlie towliat of 
the shrine of Ousub-ul-Aqutali together 
with the wakf mehals appertaining 
thereto, which included the lands in suit, 
was granted to Syed Sadaruddin and it 
was thereby provided that the mattcali was 
not competent to grant istimrari or muknr- 
rnri or to lease at a low jomn anything 
appertaining to the Perganna. Similar 
sanads, which, ho'wever, did not include 
this last provision, were granted to Syed 
Sadaruddin by the Nawab Nazim of 
Murshidabad on tlie 1st September 1772 
and by the East India Company on the 
14th September 1773. The learned Judge 
in the Court below declared the Plaintiff’s 
title to the land in dispute and passed a 
decree for khas possession and for mesne 
profits for the three years 1325-1327. He 
states in his judgment that it was ad- 
mitted that the tenure formed the part of 
the endowment of the waif and he finds 
that the endowment was founded in the 
14th or 16th century. He further finds 
that the tenure was held at an unvaried 
rent for more than 100 years and that it 
was allowed to descend from father to son 
and that it w'as treated by most of the 
maiioalis as istimrari mukarrari. He 
finds that there was nothing to show *hat 
the tenure was created with the leave of 
the Court or of the kazi and he holds that 
a mattoali cannot permanently tran.sfer a 
property by way of lease. The following 
points were urged before us on behalf of 
the Appellants ; — 

(1) That they or their predecessors have 
acquired a -title by adverse possession 
having been in possession of the tenure 
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at any rate since 1860 or thereabouts and 
it is urged that the claims of any matico/t 
were barred under the Limitation Act of 
1869, which is said to govern the case, 
sec. 10 and Art, 134 of the present Limi- 
tation Act having no application. 

(2) That the present Plaintiff is estop- 
ped by the representations of his prede- 
cessors made in sale-proclamations when 
the tenure was sold for arrears of rent 
that the tenure was istimrari mukarrari. 

(3) That the onus is on the Plaintiff to 
show that the tenure was created after 
the siinad of (he 9th .\pril 1772 and that 
as the Plaintiff has not discharged liis 
onus, there is nothing to show that it was 
not created prior to 1772. 

.14) That from the recognition by pre- 
vious rmtwaUs of the tenure as istimrari 
mukarrari during a long period of years 
the Court should assume a legal origin and 
that it was created with the leave of the 
kazi. 

(5) That as a wakf has been made of 
the tenure the matwali of this wakf should, 
have been sued and that in his absence 
no valid decree could be passed. 

(6) That under the provisions of sec. 
10 of the Bengal Tenancy Act a tenure- 
holder can only be ejected on breach of a 
condition. 

Before dealing with these contentioiw 
it will be convenient to state what evi- 
dence there is on the record as to the exist- 
ence of the tenure and who were the mat- 
voalis of the wakf from the date of the 
sanad. As already stated the first mat- 
wali was Sadaruddin to whom the sdnad 
W'as given in 1772. There is no evidence 
one way or other as to. whether the 
tenure was in existence prior to the grant 
of the sanad and there is no evidence 
either as to the dealing of Sadaruddin with 
the wakf estate. Sadaruddin was suc- 

iVi 
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reeded by Syed Gaffnruddin, but there is 
no evidence as to the date of bis snoces- 
sion or as to bis dealings with the walef 
estate. 

He was suereeded by Kariiniiddin but 
tlie date of liis suecesslon does not appear. 
It is clear, liowever, that the tenure was 
in existence during, lit any rate, a iiortion 
of tlie time that be was mniwulv, but wbe- 
ther he created it is not esiablislied by 
the evidence ; it is clear, however, that it 
must liave existed in the year 1843, for in 
the year 1850 (see Ex. Ti) Karimuddin 
sued ns matwali for the rent of an istim- 
rari joie which is the land in dispute fur 
the years 1813 to Hhadra 1-257 (1850) at 
the rate of 11s. 387-11 annas odd per 
annum (the equivalent of Us. 363-8 sicca 
rupees). In those proceedings the De- 
fendants relied amongst other documents 
on two acquittances of the years 1806 and 
1807 which are referred to in the decree 
Ex. D. These documents are not before us 
but the Appellants rely on them as show- 
ing that the istimrari jote existed at any 
rate from the year 1806. In another 
decree passed in the year 1859 (Ex. G) in 
favour of the same matwali the land is 
described as the ancestral istimrari jote 
of the Defendants, the annual rental being 
lis. 363-8 sicca rupees and in the sale- 
certificate (Ex. 8) in^executiun of Ex. G 
the land is described as istimrari. 

The successors of Syed. Karimuddin 
were Sudaruddin, Serajuddin and Sali- 
uddin who continued as maticalis to 1904 
or 1905. Their successors w-ere Syed 
Abdul Waziz and Syed Abdulla who were 
succeeded by the present matwali. 

'J’his much therefoi-e is clear that the 
tenure has existed since 1843, that so far 
us can be ascertained the rent has re- 
mained unchanged and that it remained 
unchallenged during* three matwaiiships 
and forj||;||^od of nearly 70 years. It 
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will now be convenient to deal with the 
points raised by the Appellants. 

Witli j'egard to the first point I do not 
flunk that any question of limitation or 
adverse possession can arise. These oon- 
teulions are I think clearly untenable in 
view of the decision of the Judicial Com- 
mittee in Vitlya Varutlpi Thirtha v. Balu- 
sami Ayyar (1). That case deals with a 
Hindu nuith but the Board states that 
the principles there laid down apply 
equally to Mabomedan endowments and 
it is clear from that case that unless 
authorised by the kazi no matwali could 
create a leasehold interest to endure te- 
yond his life, that the les.sees acquired no 
title by adverse {)ussessiun against the 
succeeding matwali and that if the suc- 
ceeding matwali recognised the interest, 
the consent is only referable to a new ten- 
ancy created by him and that there is no 
adverse posse.ssion until his death or until 
a new matwali lakes bis place. 

With regard to the second point th^ 
Appellants contend that there is estoppel 
as at the Court saie.s the matwali repre- 
sented the deity, but 1 do not think that it 
was in the scojiie of the malwali’s agency 
to make a representation of this nature, 
if the lease was in fact grunted without 
the authority of the kazi and consequent- 
ly I think no question of eBtopi)el arises. 

The third point raises questions of some 
difficulty. The Respondents contend 
that when as here the position of landlord 
and tenant exists, the onus of proving the 
existence of a tenure is on those who set 
it up and that this is always so, the only 
exceptions being in the case of raiyats or 
lakhirajdars . 

What the Respondents in effect say is 
this : By admitting you are a tenant, you 
admit that these lands are part of the 

(1| L. It. 48 1. A. aosi t. r. 98 O w, V 687. 
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perman^iitly iwttletl estate and as such 
liable to rent which you acknowledge you 
are liable to pay and that it is therefore 
for you the tenant to show that you hold 
a leve of these lands which entitles you 
to hold them in perpetuity at a fixed rent. 

The Appellants on the other hand rely 
on the cases of Hurryhur Mukhopadhuittj 
V. Madhab Chflndra liaboo (2) and Bipro- 
das Pal Chaudhuri v. Kamini Kumar 
Lahiri (3), the principles laid down m 
which, they say, are not to be confined to 
cases of lakhiraj laud and they cited 
authority to show that a lakhirajdar was 
a lease-holder, (iokul Sahu v. Jadu A/an- 
dan Boy (4), and reliance was also placed 
on sec. 3 (3) of the Bengal Tenancy Ad. 
It was further contended that the exist- 
ence of a tenancy was admitted in the 
plaint and that it was for the llespondents 
who sought to eject the Appellants to 
show that it had determined. I am in- 
clined to agree with the Itesiwiidents’ 
contention as to the onus but 1 do not 
tliinlc that this disposes of the suit or that 
it is possible to ignore the fact that the 
tenure has existed since, at any rate, 1843 
at a uniform rate of rent and that it has 
not been (juestioned by three generations 
of matwali. 

I now come to the fouith contention rais- 
ed by the Appellants. In this connec- 
tion we were pressed with the decision in 
Chokaliaiujum PiUai v. Mayandi Cheitiar 
(5). In that case the manager of a Hindu 
temple had granted a permanent lease in 
1618 which was continued by a fresh 
grant in 1832, the lessees being described 
■ as persons with an hereditary right to 

(3) 14 U. I. A-' 168 : i. e. S B. I* B. 0S6 
(1878). 

(8) Ti. B. 48 I. A. 49« i ». c. 1. li- B tU Ct 
a7l 80 0. W. N. 465 (1881). 

(4) I. L. & 17 (W. 731 at p. 786 (1890). 

(6) 1. U B. 19 Mad. 480 (1896). 
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cultivate. There was no evidence to 
prove the fiurpose of the lease but it had 
existed unchallenged from 1832 down to 
1893 when the suit w'as brought. 

Thft Court in that case presumed a 
lawful origin having regard to the long 
period during which the lease existed. 

The llespondents cuiitend that assum- 
ing this can be done in the case of a 
Hindu temple, having regard to the 
rights of the managers to grant perma- 
nent leases in cases of necessity, no sucli 
assumption cun be made ip favour of 
grantees from a matwali who can only 
make such a grant with tho leave of the 
kazi. I do not think, however, that such 
a I)rcsumption is impossible in the case of 
a Muhome'lan endowment and I think 
tliat the Court under the circumstances 
of the present case slioiild make the 
assuiuplioii that the grant was in its ori- 
gin lawful having regard to the fact that 
the lease has existed unchallenged since, 
at any rate, 1843, that the rent has rc- 
niaiffcd unchanged, that applications for 
cnhuncemcnt have been made and failed 
and that no matwali has challenged it for 
u period of over 70 years. The Respon- 
dents contend that istimrari mukarrari 
does not necessarily mean ]x.'rmaueut and 
heritable but that it means permanent 
during the life of the grantee and that in 
(he years 1859 and 1860 it was used in the 
sense of a gi'ant for life and we were re- 
ferred to the case of t^arsinyh Dyal Sahn 
V. Ram Narain Singh (6) and Ram Nara~ 
in Sitigh v. Chota Nagpur Banking Asso- 
ciation (7). These cases lay down that 
the meaning of the term is not necessarily 
permanent and heritable but that the 
nature of the grant is to be determined 
ufrom tiu! circiiuistances and I (bink we 
should from (lie circuoistaiices here infer 

,6i 1 U. B. 80 Cal. 683 (1903). 
l7) I. li. B. 48 Cal. 888 (1616). 
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that the grant was permanent and herit- 
able. 

I do not think that the fifth contention 
raises any difficulty and if necessary the 
title and plaint could have been amended. 
As to tlie sixth point in my opinion sec. 10 
of the Bengal Tenancy Act has no appli- 
cation as the argument based on it as- 
sumes that the tenure is permanent; if 
it was not validly created in my opinion 
it is not permanent. It follows from 
what has been stated before that the rent 
is not euhanceable. 

In the result, the appeal succeeds and 
the suit will stand dismissed except as to 
the prayer for declaration of title and the 
claim for rent for the year's 1324 to 1327. 

The Defendants contend that the rent 
for the year 13'24 has in fact been paid. 
There is no decision on this point and, 
accordingly, the matter w'ill go back to 
the lower Court in order that this ques- 
tion may be decided. 

As to the rents for the years 1326 to 
1327 they have admittedly not beoif paid 
and there will, accordingly, be a decree in 
favour of the Plaintiffs for rent for these 
years. But a question arises as to whe- 
ther the rents for these years were ten- 
dered or not and whether, therefore, the 
interest is payable, 'ithis question has 
again not been decided and* this matter 
must also go back for the decision of the 
lower Court. The .Tudge in the Court 
below will finally dispose of these ques- 
tions as to rent. 

The Appellants will be entitled to their 
costs both of this Court and of the Court 
below. 

The costs of the remand will be deciil- 
cd by the C'cimt below. 

Mukbrji, J. — I agree. 
a. C. M. ‘ 


Mozafab Ali Hubsain. 
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Contraet, enfareemmt of, hy third party— CoHtnut 
between durpiitaiiiar and that the latter 

wilt pay r.utuptui rmt to piitnidar oaf «/ sepulni 
rent payable to duipntnid >r, if may be enforced by 
pntuvUr—Bguitedde rule, opj^iaAUity of, where 
third pereon ie ce tni q’lc t u-t. 

As a general rule a contract cannot be 
enforced except by a parly to the contract. 
That rule, Imoeter, is subject to this ex- 
ception : If the contract, although in 
form it is with A. is intended to secure a 
benefit to li so that B is entitled to say 
he has a beneficial right as cestui que 
trust under that contract, then D is en- 
titled to enforce the contract in a Court 
of equity. 

A mere contract belween two parties 
that one of them shall pay a certain sum 
to a third person not a party to the con- 
tiact will not make that person a. cestui 
que trust. 

Where there was a contract between a 
durputnidar and a seputnidar that the 
latter would pay the durputni rent to the 
putnidar out of the seputni rent payable 
to the durpurnidar and the seputnidar 
paid the durputni rent to the putnidar 
for a number of years : 

Held, in a suit by the putnidar against 
the seputnidar for the durputni rent, that 
the instrument creating the seputni was 
not executed for the benefit of the Plaintiff 
in any sense and so far as the. Plaintiff 
was concerned the only effect of the in- 
strument wajs that the seputnidar agreed 
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with ihe (lurputnidar to pay a portion of 
the rent due under the aeputni to the 
Plaintiff as a nominee of-the durputnidar, 
and as such the equitohle rule had no ap- 
plication and the Plaintiff was not en- 
titled to sue the aeputnidar. 

D£B Narayan V. CHcm Lal (1), 
TotJOHE V. MBTHOrOLlTAN RAILWAY WARE- 

HOUSING Company (2), In re Empress 
Enoineerinu Co. (3), (iAndy v. Gandy 
(6), Gregory v. Williams (4). Khawa.ia 
Muhammad Khan v. Husaini Begam (6) 
and Dwarika Nath v. I’riya Nath (7) 
referred to. 

The (jeneral terms used in Touche c. 
Metropolitan Railway ^^■ARImouslNO 
Company (2) must be. taken icith some 
qualification as layiinj down the general 
law. 

This was an appeal uj;;aiusi a decree ot 
the Subordinate .Judge of Zillah Nadia 
(Mr. Osmal All), dated tlie 30th January 
1924, reveiBiug u decree of the Munsif of 
Meherpur (Mr. Bama Charan Clialsra- 
varti), dated the 29th March 1923. 

The facts of the case will apjiear from 
the judgment. 

Dr, Itadha Binodc Pal and liabu 
Panehanan Ghoshal for the Appellant. 

Mr. Gunqda Charan Sen and Babu 

Arun Kumar Boy for the Respondents. 

* 

The Judgment of the Couri' was as 
follows : — 

Page, J. — The suit in respect of which 

(1} I.L.B.4' Cal. J87: a. c, I? C. W. N. 

1148 nffl8l. 

(2) L. R. 6 Ch. App. 871 (1871) 

(8) L. R. 16 Ob. Dtr. 126 (1880) 

(4> 8 Mer. 688 (1817). 

(6) L. R. 80 Ch. Div. 67 (1885). 

(6) L. R. 87 1. A. 153 1 a. c. 1. L, B. 82 All. 

410; 14 0. W. N. 806 (1910). 

(7) I. L. R. 41 Col. 137 > «. «. 88 O. w, N. 

879 (1910). 


this appeal arises was braught by a putni- 
dar against a seputnidar for arrears of rent. 
The putnidar had created a durputni in 
favour of one Uuiesh Chandra Bisw'as 
under which Umesh liecame liable to pay 
rent at the rate of Rs. 244 jier annum. 
Subsequently, Uuiesh executed a docu- 
ment by which he created a seputni in 
favour of the Defendants under which a 
jama of Rs. 344 was -fixed. It was fur- 
ther provided that “ by virtue of the 
seputni right you shall be in title and jws- 
seasiun of the same and out of the settled 
seputni jama of R«. 344 you shall ))ay 
Rs. 244, the durputni rent, to the putnidar 
aud shall take the rent rcceijit in my 
name and you shall pay me the said rent 
receipt and the remaining Rs. JOU as per 
Icist in tlie schetiule below.” It is un- 
necessary (o consider (he other provisions 
in the document ci'eating the seputni. 

The trial Court decreed the claim in 
pan. But the lower Appellate Court 
allowed an ap|ieal by the Defendant and 
dismissed the suit. 

The question which we have to deter- 
mine in this appeal is whether the riaiii- 
lifi has made out any claim to recover 
from tiie Defendant the moneys in suit us 
rent or otherwise. 

Dr. Pal on behalf of the putnidar con- 
tended that the Plaintiff was entitled to 
recover the sum claimed either in the form 
of rent or by virtue of the instrument 
under which the seputni was created upon 
three grounds. 

He contended that the Plaintiff was en- 
titled to recover the arrear of rent as the 
assignee of the rent from the durputnidar. 
iiiit it was neither found by the lower 
Court.s, nor has it been contended before 
us that there was any assignment of the 
rent to the Plaintiff by the durputnidar. 
It is enough to say that there is no sub- 
stance in the contention that any assign- 
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nient of fho nMil by the assitnior to the 
I’lainliff was jtroved, 

TIic leariunl vakil further oontended 
lliat inasimich as llie Defendaut liad paid 
Us. 'J4i, whirh was ]iayable as rent under 
the srputiii, to the putnidar over a period 
of years tlie Court ouglii to hold that 
there was an implied contract (lial the 
said rent should be ])aid by the Defendant 
to the riaiiitiff in future. W’e are un- 
able to accede to this view. The mere 
payment of a sum of money by A to li 
cannot be made tlie foundation of a le}{al 
obligati(»n on the part of A to pay to 13 a 
like sum in like circumstances in the 
future. Moreover, there was no consi- 
deratioti passing to the Defetuhnr from 
the I’laintiff h) found any sucli agreement. 
In our opinion lliis contention also fails. 

'I’hirdl^ , I3r. I’al contended that inas- 
much as muler the document by which 
the srputiii was created an obligation was 
undertaken by the svpulnular to pay 
Its. ‘JJl: to the I’laintilf, that obligation 
conferred a benefit upon the putiiular 
which in eipiity entitled the Plaint ilf to 
enforce the obligation against the defen- 
dant. Jn su[)port of his contention the 
learned vakil referred to the case of l)rb 
Narapan v. Chuni Lai (D. In that case 
in the cuiirse of his.judginent Jenkins, C. 
J., observed lliat — •** There is a valuable 
exposition of the law by Lord llatherley 
in the first of these last two cases | that is, 
Tiiuchc V. MrtropoUtaii llaihray Ware- 
housing Company (2)] which was adopt- 
ed by Lord .lustice Cotton in the second. 
Tlie Jjord Chancellor said : * The case 
comes within the authority tliat where a 
sum is payable hy A. 13. for the benefit of 
C. I)., 1). can claim under llie contract 

as if it bad been made with himeeif.’ ’’ 

(I) I. L. K. 41 Ca^ 13? i 0. 0. 1? C. W.'x 
1148 aois). 

fSi t. ». 6 Oh. App. n?! (1871) 


Jenkins, C. J. , added : “ That appears to 
me to be a principle w’hicli is of distinct 
use in tJie consideration of th's ease.” 
Xow\ if tlie broad proiwsition lail down 
by Lonl Hatherley is to be accepted with- 
out qiialitication it would support Dr. 
Pal s coiiteiitiuH. Put these obssi'vi- 
tions of Lord Hatherley must be taken 
wilh reference to the context in wh’ch 
they appear; and in Touches case (2) it 
is clear that Walker w'as treated as hold- 
ing tlie sum which lie received from the 
Company under the agreement between 
liituseif and the Company as the trustee 
lor the Plaintill. Jjord ifalliericy's ob- 
servations ill Touche’s case 02) were con- 
sideied in In re J'Jtnprcss Lnyineering 
(jo, (.{}. Jn (-ase Jones and Pride 

were solicitors who claimed in the liqui- 
dation of the Company for work done in 
connection with the piMinotioii of the 
ConqKiny upon instructions received by 
one of tJie juoniolers. In the course of 
the argumeut Jes.sol, M. It., observed, in 
reference to Gregory v. Williams (4) that 
Jn the case Sir W'. Grant appears to 
have considered tliafthei-e was a declara- 
tion of trust. 1 kuuw of uo case where, 
wlien A simply contracts with B to pay 
money to C, C has been held entitled to 
sue A in equity.” Ueferring to Touche 
V. Metropolitan Jlailtcgy Warehousing 
Co. (2), Jcssel, AI. It., observed that — ” In 
tliat ease the ijord Cliuncellor finds, as a 
fact, that W’alker was to receive tli© 
money as a trustee for the Plaintiff. If 
you can make out that Jones and Pride 
are cestuis qUe trust, that alters the case. 
It apjiears to me that they are not. The 
promoters were liable to Jones and Pride 
w lio are simply their creditors. A being 
liable to B, C agrees with A to pay B. 

(S) Ii. K. 6 Ch, App. 071 (1871), 

(8) L. B. 16 Oil. Dir. 186 (1880). 

(«) 8 Her. 683 (1817). 
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That does nut make B a ccgtui que 
trust Tn ll»e ciMirse of hie jiulgment 
.Jes8(‘l, ^r. B., at'tor holding tliai iiias- 
nnifh ns the upvenient by (he promoters 
witi) the solicitors wa^mnde us ngents for 
the Conipany, which then was non-exist- 
ent, such a contract could not subsequently 
be ratified by (he (\)inpany after incor- 
poration, and the Coinpaiiy was under no 
liability to the solicitors, added : “ Suppos- 
ing, however, that there was, it is then 
contended that a more contiact between 
two jiarties that one of them shall pay .i 
certain sum to a third pcrsfjn not a party 
to (he contract, will make that third ]:>er- 
Bon a cestui que trust. As a general rule 
that will not he so. A more agreement 
between A and B (hat B shall jiay C (an 
agreement to which (J is not a party 
either directly or indirectly) will not pre- 
vent A and B from coming to a new 
agreement .the next day releasing the old 
one. If C were a cestui que trust it 
would have that eflect. I am far from 
saying that there may not be agreement.s 
which may make (‘ a ccslui que trust. 
There may be an agreement like that in 
Gregory y. WHUams (4) where the agree- 
ment was to pay out of the property and 
one of the parties to the agreement may 
constitute himself a trustee of the pro- 
perty for (he benefit of the third party. 
So again, it is quite )x)ssible that one of 
the parties to the agreement may be the 
nominee or trustee of the third person." 
In Gandy v. Gandy (5) the equitable' 
principle again came under consideration 
by the Court of Appeal, and the true rule 
was laid down by Cotton, Ti. J-, in the 
following terms : " Now, of course, as a 
general rule, a contract cannot be en- 
jforced except by a party 'to the contract, 
end either of two persona contracting 

(4) 8 ker. 688 (1817). 

(6) I. Bi SO Ok. Dir. 67 (1886). 


together can sue the other, if the other Is 
guilty of a breach of or does not perform 
the obligations of (hat contract. But a 
third jierson — a iierson who is not a parly 
to (he contract— cannot do . so. That 
rule, however, is subject to this excep- 
tion; if the contract, although in form it 
is with A, is intended to secure a benefit 
to 13, x) (hat 13 is tmtitlcd to say he has 
a he.Mclicial right us cestui que trust 
under (hat contract, then B w’ould, in a 
('ourt of e(|uily, be allowed to insist npou 
and enforce llie contract. Tlial, in my 
opinion, is ibe way in which the law may 
bo stilted." Hw Tjordsbip proceeded to 
refer to Touche M etropnlitan Uy. Co. 
(‘2) and after citing the passage from Lord 
Ilatherley’s judgment which 1 have 
cited observed : " Now, if that is intend- 
ed to lay down the rule as a general pro- 
position of law in the general terms 
there used, it is not oonsistent with the 
other cases referred to in lu re hhupres'i 
ICmjiueeriutj Co. (3) ; but it may be that 
on the facts of the former case it w'as 
considered that the contract between 
Walker and the Company was entered 
into by Walker as a- trustee for and on 
behalf of the Plaintiffs; and, if so, that 
is in accordance with what I understand 
to be the law." His Lordship (hen 
added that the observations of Jessel, M. 
R., in In re impress Kngincering Co. (3t 
which T have cited above " show that the 
general terms used by Lord Hatherley 
must be taken with some qualification as 
laying down the general law;" The rule 
laid down by Cotton, L. .1'., in Gandy’s 
case (5) is illustrated by Khaicaja Muham- 
mad Khan v. Husaiui Begam (6)' and the 

(2) L. B.0 Oh. App. 671 (tfiTl). 

(Si L. B. 16 Oh. Dir. 126 ( 1880). 

(5) L. R. 80 Ch. Dir. 67 (1886). 

(6) . L R. 37 I. A- I62> •. 0. I. L. B. 88 AU. 

410 1 14 0. W. M. 606 (1810). 
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cases of Dfh Nartnjnn v. Chuni Lut ll) 
and Dtoarika iWuth v. Priya Nath <7) 
iiuisi 1)0 taken to have been based ii|)oii 
tin* name "round. Applyiiifr the equitable 
ride to the facts of this case it is clear 
from a consideration of the terms of the 
instrument by which the scpuhii was 
created that, that instrument was not «‘xe- 
ciited for llie benefit of the Plaintiff in 
any senw', and *hat far as the I’laintilf 
was concerned the only efl'ect of the in- 
strument v\as that tlic srpvtnidar agreed 
witl) the ihirputtiidars to pay a portion of 
the rent due under the seputni to the 
IMaintiff as a nominee of the durputuUhir. 
The equitable rule should only be applic<l 
in rare cases and under exceptional cir- 
cumstances, and can have no application 
in a case such as the one under appeal. 

Por these reasons in my opinion the ap- 
peal fails and must he dismissed with 
costs. 

Cl’MJNO, J.— I agree. 

H. C. S. Appealdism'mvd with costs. 


CBiM'NAL aPPELLATB JURlSOtCTIOM. 
Arp. No. 61 OF 1926. 

Scuba WARDY, J 


Duval, d. 
1926, 
27, April. 


Umkd Sub ku and ors., 
Appellants, 

, «• 

'tTai King-Empkrob, 


CUarye of murder and in the alternative of eaut- 
ing disappearance of svidence of murdar — Penal 
Code (Act XL V of 1860), see. 802 and soe. 201, alter- 
native ohargee wider, if legal— eognisant of 

eommisewn of offence but withholding information 
untd eompdled to discloee it not desqribod at aecom- 
pliet in ehargt to jury but othmwieo luffeient direc- 
tions given— Msdifeetion, if any, 

• An alternative charge under sees. SOS 
and 20t, I. V. C., is legal. Under the 

(I) i. h. K.4I C»I. 187: a. c. 17 0. W. N. 
'■ua ituia).. 

» (7)1. L. K. 41 Cal. 1%7 : s. ' . 23 0. W. N. 279 

, iiwta). 

- ' .tr • 


ruling of the Judicial Committeje. in 
PiKLiU Kino v , Eaiperou (8), a person 
though not charged under see. 201 can be 
convicted thereunder in a trial on a 
charge under sec. ^302. That being so, 
there cannot be any iliegality in charging 
him under both the sections alter nativity. 

Where in his charge to the jury the 
.Sessions Judge in referring to the evi- 
dence of two proseeution witnesses who 
kept quiet for sometime although they had 
knowledge of the commission of the 
offence and gave information only when 
threatened with prosecution told them 
about the suspicion arising from the delay 
in the production of the evidence and also 
placed before the jury the explanation of 
the delay given by the witnesses and fur- 
ther advised them to place proper value 
on their evidence: 

Held — That there was no misdirection 
merely on Ihc ground that the Sessions 
Judge did not tell the jury that the wit- 
nesses in question were no better than 
accomplices. 

This was an appeal preferred on the 
9tb February 1926 against an order of the 
Sessions Judge of Murshidabad (A. L. 
Blank, Esq.), sentencing the Appellants 
to various terms of imprisonment. 

The facts of the case will appear from 
the judgment. 

Babus Satindra Nath Mukerjee and 
Kiran Kumar Bhuttacharya for the Ap* 
pellants. 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. 

The Judgment of the Coubt was as 
follows : — 

The Appellants in this case ^ve been 
convicted under sec. 201, I. P. C., ain^^ 
sentenced to various terms of imprison- 
ed} I). B. 02 >: A. 191 (19S6|. ' 
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ment — Appellant No. 1 to one year, Ap- 
pellants Nos. 4 and 6 to six months and 
Appellants Nos. 2, 3 and 5 to three 
months each. The charge was under sec. 
802, I. P. C., for the murder of one 
Tamij and in the alternative under sec. 
201, I. P. C., for concealing or disposing 
of the evidence of commissron of that 
offence. The jury unanimously found the 
accused not guilty under seo. 302, I. P. 
C., but found them guilty under sec. 201, 
I. P. C. The learned Judge, though he 
convicted them under sec. 201, I. P. C., 
was doubtful as to what was the real act 
committed by them on the deceased and 
in awarding punishment to the accused 
he assumed that they caused grevious 
hurt under grave and sudden provocation 
and accordingly awarded apparently 
lenient sentences on the accused. 

Tn this appeal two points lava been 
taken and pressed on our attention. 
The first is that the alternative charge 
under secs. 302 and 201, I. P. G., is 
illegal and in support of this the learned 
vakil has cited the decisions in the cases 
of 7'arap AH v. QueenrEmpress (1) and 
Sumanta Dhopi v. King-Emperor (2). 
Whatever mi^t have been the law 
previously, the point is now firmly settled 
by the recent decision of their Lordships 
of the Judicial Committee in the case of 
Degu V. King-Emperor (3). The view 
taken in the above cases d this Court is 
that the alternative charge under secs. 
302 and 201, 1. P. C., is illegal inasmuch 
as the person who commits the offence 
under sec. 201, I. P. C., is an accessory 
and he cannot be tried both as principal 
and accessory. The decision of the Judi- 
cial Committee has set all dispute on this 

Cl) I. L. B. n Osl. 688 (1886). 

(8) 90 0. W.N. li86()M6). 

, . C8» I* B. 69 I k. Ifl'ClMB). 


lioint at rest by observing that under seSs. 
286 and 237, Cr. P. C., such a course was 
not only permissible but proper. In the 
case before their Lordships the accused 
persons were originally charged under sec. 
302, but convicted under sec. 201, 1. P. C. 
It was held that though they were not 
charged under sec. 201 they could be con- 
victed under sec. 201 on a charge unde* 
.sec. 302, I. P. C. The learned vakil for 
the accused attempts to distinguish that 
case on the ground that there were no 
alternative charges there. We do not 
think that any distinction can be drawn 
on this ground. If an accused person 
charged under sec. 302, I. P. C., can be 
legally convicted under sec. 201, 1. P. C., 
there can be no illegality in charging 
him under both the sections alternatively. 
In fact one of the grounds which tiie 
learned Counsel for the Appellants at 
their Lordships’ Bar urged was that the 
Appellants had no opportunity of meeting 
the case under sec. 201 as there was no 
charge in respect of that offence. The 
objection must therefore be overruled. 

The second ground on which it is said 
that the Judge misdirected the jury is 
that he did not tell them that the evidence 
of P. Ws. Nos. 11 and 12 was no better 
than that of an acoompUce and should be 
treated with great caution. Tho evidence 
of those two witnesses is that about 
midnight they saw the accused carrying 
the dead body of the deceased but they 
did not give this information for some- 
time until they were threatened with 
prosecution for keeping back the know- 
ledge of the fact when they gave out 
what- they knew about it. Several deci- 
sions of this (ilourt have been cited to 
show that a person who has knowledge 
of the commission of an offence, but keeps 
quiet for some days is no better than an 
acoompUce : lehan . Chandta.. y. . Queen- 

103 
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Empress (4) and The Queen v. Chund 
Chan-lalinee (5). It should be observed 
that In all these cases the Judges were 
considering the value of the evidence of 
the witnesses — the cases being open to 
them on questions of fact. The learned 
Judge in his charge did warn the jury 
with regard to the evidence of those wit- 
nesses. He told them about the suspi- 
cion arising from the'delay in the produc- 
tion of their evidence and he also placed 
before the jury the explanation which 
those witneeses gave for the delay, 
namely, the influence of the landlord, 
and he further advised the jury to place 
proper value on their evidence. We do 
not think that there is any substance in 
this ground either. 

Lastly, it is argued that the learned 
Judge did not place before the jury some 
discrepancies in the evidence. He placed 
before the jury in his charge the import- 
ant dificrepancies in the prosecution evi- 
dence. Many other discrepancies have 
been placed before us, but they are not 
enough to induce us to hold that the 
'Appellants were prejudiced by misdirec- 
tion or non-direction. The appeal ac- 
cordingly fails and is dismissed. The ac> 
cused will surrender to their bail. 


PRIVY COUNOIU 
[Appeal non Allahabad.] 


liORD Shaw. 

I4PR0 Oarbov. 

Sir Jobs Edqr. 
Mr. Ahebr Ali. 
1925, 

' Heard, 

19, Febrairy. 
Judgment, 

,19‘, February. 


L\l Ruikora 
Narair SiROO altos 
LaLLU StHlB, 
Appellant, 

Most. Sondar Bibi, 
Respondent. 


Civtf Procedure Code (Act V of 1908), see. 60 
L. R. 21 Oat. 828 (ISrei. 

16) 2t W. B. (Or.) (iRTSj. 


{n)—Mttinienemee reuhaVle wt of immovetMo 
propeftjf^Deeree against ntoAntitumee holder— Eos’ 
eution— W/iefAer right am he attached and sold'— 
Equitable exeeution bg appointment of Reeriser, 
proper remedy. 

A right to receive maintenance out of 
certain properties, provided for in a com- 
promise decree, is not attachable or sale- 
able in view of sec. 60, cl. (n) of the Civil 
Procedure Code. The proper remedy 
lies in the appointment of a Receiver for 
realising the rents and profits of the pro- 
perty, paying out of the came a sufficient 
and adequate sum for the maintenance of 
the judgment-debtor and his family, and 
applying the balance, if any, to the liqui- 
dation of tli'e judgment-creditor's debt. 

This was an appeal (No. 48 of 1924) 
from a decree of the High Coutt at 
Allahabad, dated the 2nd May 1921, 
which reversed a decree, dated the 10th 
August 1920, of the Subordinate Judge of 
Jaunpur. 

The appeal arose out of execution pro- 
ceedings in which the Respondent as de- 
cree-holder sought to realise the decretal 
sum from certain pro|)ertieB of the Appel- 
lant, the judgment-debtor. 

The said decree was mdfle on the 17 th 
February 1898. In execution thereof the 
Respondent applied for attachment and 
sale of 10 villages in the Jaunpur District. 

The judgment-debtor objected on the 
ground that his only interest therein was 
under a compromise decree of the 20th 
May 1915 whereby the villages were 
given to the objector and his male descen- 
dants by way of maintenance and without 
power of alienation. 

The compromise further provided that 
the villages should after the life of the 
Appellant be reserved for the mainten- 
ance of his descendants aud widow. 

lu effect the. Appellant contended thaf 
bis rights in the ‘idilRges bould Etot be 
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attached and lold in execution of the de- 
cree under sec. 60, cl. (n) of the Code of 
Civil Procedure, 1908. 

The application for attachment was 
dismissed by the Subordinate Judge, as 
he concddered that the judgment-debtor’s 
interest was a right to future maintenance 
and that the case was governed by 
Ghulah Kunwar v. Barui Dhar (1). On 
appeal the High Court (Walsh and 
Wallach, JJ.) set aside the decree of the 
Subordinate Court and ordered execution 
to issue. 

In their view the villages in suit were 
saleable, and they held that the compro- 
mise could not be construed as containing 
a right to future maintenance. 

By way of direction to the execution 
Court they intimated that tlie appropriate 
remedy was by appointment of a Beceiver 
wlio would collect the income from the 
villages and make an allowance therefrom 
to the judgment-debtor for maintenance. 

Messrs. DeGruyther, K. C. and B, 
Raikes for the Appellant. 

Mr. Narasimham for the Respondent. 

Their Lobdships’ Jddombnt was deli- 
vered by 

Lobd Shaw.— The Board is of opinion 
that the conclusion reached by the High 
Court by their judgment of 2nd May 
1981 was correct. It is to be regretted 
that the High Court did not itself, in the 
exercise of its. powers, appoint a Receiver 
of this property which the judgment- 
creditor seeks to attadi and bring to sale. 

Their Lordships do not agree with the 
High Court on the subject of the actual 
legal position of the right of maintenance 
conferred upon the judgment-debtor. 
That right of maintenance arose under a 
compromise which was made between the 
judgment-debtor and hia~ brother. The 
(1) 1. L. B. 16 AU. 87 (1893). 


compromise agreement is not produced, 
but its terms are said by the parties to be 
recorded in a decree pronounced by the 
Subordinate Judge of Jaunpur on '20th 
May 1915. The substance of this agree- 
ment is that the judgment-debtor, one of 
the two brothers parties to the compro- 
mise, was declared to have a right of 
maintenance in certain villages enumerat- 
ed, the right being conferred expressly 
“ without power of transfer.” 

In the present case the Subordinate 
Judge, in his judgment of 10th August 
1920, correctly limits the issjie between 
the parties to this maintenance question. 
No other point was brought before the 
Board. Speaking of the Plaintiff, the 
Judge says : — ” He now wants to exe- 
cute that decree against the property in 
16 villages, which the judgment-debtor 
has got from his younger brother. Raja 
Ijal Bahadur Singh, for his maintenance. 
His prayer is that this right of mainten- 
ance be proceeded against and a^ Receiver 
appointed to realise rents and profits of 
the above-named 16 villages and the de- 
cretal amount be paid out of the said 
realisation as far as possible. To this the 
judgment-debtor objects on the ground 
that the right of maintenance is not 
attachable under sec. 60 of the Civil Pro- 
cedure Code.” 

Their Lordships are of opinion that 
the right of mainienance is in point of 
law not attachable and not saleable. 
They think that sec. 60 of the Civil Pro- 
cedure Code, Head N, precludes an ap- 
plication for that purpose. 

The proper remedy lies, in a fitting 
case, in the appointment of a Receiver for 
realising the rents and profits of the pro- 
perty, paying out of the same a sufficient 
and adequate sum for the maintenance of 
the judgment-debtor and his family, and 
applying the balance, if any, to the liqui- 
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flation of tlie jiulgment-creditor’s debt. 
The Hif{h Court point out in their judj?- 
; — “ The appropriate remedy ia what 
is known as e(|uitable execution or in- 
direct execution, namely, by the appoint- 
ment of a Receiver who takes the place 
of liie debtor and acts as an officer subject 
to the directions of the Execution Court 
in collecting and. disbursing the debtor’s 
income in accordance with the directions 
of the Execution Court towards the dis- 
charge of the claim of the decree-holder." 
These views appear to the Board to be 
sound. 

Their Lordships think that the judg- 
ment of the High Court should he modi- 
fied in the sense described, and that the 
case should be remitted to the High Court 
to make the appointment of the Receiver 
on the terms just quoted. 

In the circumstances their Lordships 
think that there should be no costs of this 
appeal; and they will humbly advise His 
Majesty accordingly. 

Solicitors : Messrs. T. L. IV'tlsoH cC Co. 
for the Appellant. 

Solicitor : Mr. H. S. L. Polak for the 
Respondent. 

O. D. M. 


[CIVIL APPELLATE JOBISOIGTIOM.] 

DIvobob CA'>e ^o. 6 OF 1929. 


Sandibson, 0. J. 
Fanton, J. 
Gbabam, j. 

192 

25, Jane. 


Mrs. Mabf Rebbbio, 
Petitioner, 

V. 

Mb. V. S. Ribebio, 
Respondent. 

TA» Indian Divorce Aet (IV of ISSS), tee. 14% 
proviio—Faet of hutband coming or conducing tc 
the tei/dt adidterg, if mag be eonndcred in granting 
divorce. 


The proviso to sec. 14 of the Indian 
Divorce Act is similar to the proviso to 
sec. 31 of the English- Matrimonial Causes 
’Act qnd as under the latter the fact that 
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the husband \caused or conduced, to tiie 
adultery of the wife can he taken into con- 
sideration by the Court in granting a 
divorce to the wife. 

This was a Reference for confirmation 
by this Court of a decree, dated the 22nd 
December 1925, of the District Judge of 
Hughly, granting dissolution of marriage 
between the parties. 

The facts of the case will appear from 
the judgment. 

Mr. R, C. Bonnerjee and Babu Sachin- 
dra Nath Banerji for the Petitioner. 

No one appeared for the Respondent. 

The Judgment of tiif. Coubt was as 
follows : — 

San'oebson, C. j. — ^Tliis is a case 
which has been referred to the High 
Court by the learned District Judge for 
confirmation of a decree which the' learn- 
ed J ndge made in favour of the Petitioner 
dissolving her marriage with the Respon- 
dent. 

The learned Judge found that the hus- 
band had deserted the Petitioner for 
nearly six years and had not maintained 
her and her child and that he had been 
guilty of habitual cruelty and adultery. 
The learned Judge then said that primd 
facie the Petitioner was entitled to the 
relief asked for. 

It appears, however, that the Peti- 
tioner admitted that she bad given birth 
to a child about a year ago and that the 
child was not her husband’s. 

The question, therefore, arises, under 
the proviso to sec. 14 of the Divorce Act, 
whether the Court, in the exercise of its 
discretion, should have granted a decree. 

The proviso to this section is similar to 
the proviso to sec. 31 of the Matrimonial 
Causes Act. In respect of that provisOr 
it has been held in several cases that the. 
fact that the husband cansed or conduced 
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to the wife’s adnitery his wilful 
neglect or misconduct may be taken into 
consideration. 

One of the cases is Symons v. Symons 
(1), and at p. 176, Sir Francis 
Jenne is reported to have said as 
follows: — “After very careful consi- 
deration, I have come to the conclu- 
sion that it is safe and proper to hold that 
the circumstances which may be consi- 
dered in exercising this discretion should 
include the case of a husband causing or 
conducing to his wife’s adultery by his 
own wilful neglect or misconduct;’’ and 
again, at page 177 the learned President 
is reported to have ^id : “ On principle, 
there appear to me to be strong reasons 
for holding that such wilful neglect or mis* 
conduct by a husband should constitute 
matters, possibly not always conclusive, 
but lit to be taken into consideration in 
exercising the discretion whether a 
divorce shall be granted against him.’’ ' 

In this case, the learned Judge found 
that the Bespondent deserted the Peti- 
tioner for at least four years, that she 
went to live with her brother until bis 
death, after that, with her mother until 
she died, and that after her mother’s 
death slie was absolutely destitute. He 
referred to other matters and concluded 
by saying : “ There can be no doubt that 
the husband by his own conduct is largely, 
if not wholly, responsible for his wife’s 
guilt. On the facts of the case, I am 
inclined to believe tha{ the Petitioner was 
forced by necessity and circumstances 
created by her husband to become un- 
chaste.’’ 

I am not prepared to disagree with the 
Ending at which the learned Judge arriv- 
ed; and, in view of that finding, £ am of 
opiition that the Court should exercise its 
discretion in this case in favour of the 
(I) [1897] P. D. 107 St PP> 17s * 177. 


Petitioner and confirm the decree for dis- 
solution of marriage which has been made 
by the learned District Judge. 

Panton, J.— i agree. 

Graham, ,r. — T agree. 

S. C. M. 

(CIVIL APPELLATE JUBISDICTIOM 1 
IjRTTBRs Patent Appeal 
No. 41 OF 1926. 

CCUIKG, J. 

B. B. Qhosb, j. 

1926, 

Heard, 

7, January. 

Judgment, 

21, January. 

Permanent leaee of propertjff if can he dogged 
with condition that certain keire will not lucceed-^ 
Suck ttipidatim bg leuee not operative and opposed 
to general prineiplu of inheritance ~ Right of leeeor 
to khas poieeuion when tuck exdaded heir ie tit 
potMwioR— '* Putnt p atnidt if evdudee 

femala. 

The Plaintiff granted a permanent 
lease of a certain property and the lessee 
executed an ekrarnama to the effect that 
his daughter and daughter's sons would 
not be entitled to succeed as heirs. 
After the death of- the lessee and his 
widow, his daughter {the Defendant) re- 
mained in possession of the property and 
the Plaintiff sued for khas possession by 
ejecting her: 

Held — That the clause in the ekrar- 
nama .regarding the exclusion of the 
daughter and daughter’s sons was in- 
operative and did not give the landlord 
the right of re-entry in the event of the 
nearest heir being the daughter or. 
daughter’s son. 

A subject has no right to impose on 
land or other property any limitation of 
descent which is at variance with the 
ordinary law of descent of property appli- 
cable to his case. 


PAKCiiUDtLA Daur, 
Defendant, Appellant, 

V. 

' JoTlBDRA NaIB 
Gosw tMi and oi-s.. 
Plaintiffs, Respondents, 
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Even assuming that the clause in ques- 
tion mas operative the grantor would 
have no right of re-entry on the failure of 
other heirs, for the right to possession on 
the failure of heirs does not revert to the 
grantor hut escheats to the Crown. 

Per B. B. Ohosk, J. — Although the 
words “ putra poutradi krame ” literally 
signify descendants of the male sex they 
ordinarily mean and include fenwle heirs 
where by law the estate would descend to 
such heirs and are apt for conferring an 
estate of inheritance to either male or 
female heirs. 

This was an appeal under cl. 15 of the 
Letters Patent against the decree of 
Chakravarti, J., dated the 18th of March 
1925, passed in Appeal from Appellate 
Decree No. 668 of 1923. 

The Plaintiff sued for khas possession 
of certain property in the possession of 
the Defendant of which he had granted a 
])ermanent lease to her fatlier on the 
ground that at the time of the lease the 
lessee had in a registered ekramama 
stipulated that no daughter or daughter's 
son would succeed as heir and the Defen- 
dant who was the daughter of the lessee 
in possession after his death and the 
death of his widow was liable to bo 
ejected. 

The ekramama in question was in terms 
following : — 

“ To-day you have let out to me for the 
purpose of residence by a registered 
patta a plot of hastu land measuring 5 
cottas at an annual rent of Bs. 2 together 
with three pucea rooms on the first and 
ground floors and three thatched rooms 
standing therein, situate within the 
boundaries mentioned below, out of your 
ancestral rent-free lands in village jote 
Kalyan, putty of 'Mouja Goswami Mali- 
p«rat..,T|>ana Polba, District Hooghly, I 
attd sons, grandwns, etc., shaU conti- 


nue to enjoy and possess the said land and 
rooms by residence, etc. But my 
daughter or my daughter’s son shall not 
be able to reside therein as an heir, and 
they will not be entitled to the said pro- 
perty. To this effect I execute this 
ckrar. Finis. Dated tBe 4th June 
1901.” 

And the lease was as follows : — ' 

” You having prayed to take settlement 
of one plot of hastu and ud-bastu land 
measuring about 5 cottas at an annual 
rent of Rs. 2 for the puipoSb of residence, 
situate within the boundafries mentioned 
below, out of our ancestral brahmotter 
rent-free lands in villagel jote Kalyan, 
putty of Mouja Goswami Malipara, 
Thana Polba, District and Sub-Registry 
Hooghly, we, having granted your prayer 
and taken kabuliyat from you, execute 
this patta and promise that you shall pay 
the settled rent in equal kists, Ashar, 
Aswin, Pous and Chait, and also pay the 
road-cess and public cess which are assess- 
ed or any other cess that may be assess- 
ed in future separately from the said rent. 
Whenever you pay any money, you shall 
take dakhilas for that. If you make any 
plea of payment without dakhilas it shall 
be rejected. You shall not be able to 
transfer the said property by gift, sale, 
mortgage, etc. On ^ying the settled 
rent you do continue to enfoy and possess 
by residing therein through sons, grand- 
sons. etc. And you shall reside there by 
repairing the three pucca rooms on the 
first and ground floors and three thatched 
rooms which are on the land. The said 
rent shall not be increased or decreased. 
You i^all possess the trees which are 
standing on the said land. If 1 any 
of our heirs ever put forward any claim it 
shall be rejected. To this effect I 'exe- 
cute this patta. Finis. Dated the 4th 
June 1901.”. 
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The Plaintiff succeeded both before the 
Mnnsif and the Subordinate Judge. A 
second appeal by the Defendant was dis- 
missed by Chakravarti, J., who delivered 
the following judgment : — 

Chakbavabti, J. — ^The Defendant is 
the Appellant. The only question rais- 
ed was as to the construction of a 
lease and an agreement. It is ad- 
mitted that the two must be read 
together as part of the same transaction. 
In that view it is quite clear that the 
lease was limited to the grantee and to 
his son and grandson. The daughter and 
the daughter’* heirs were expressly ex- 
cluded from the enjoyment of the lease- 
hold interest. It is a matter of contract 
by which the right was created. I do 
not see why that contract should not be 
binding upon the parties. It is unneces- 
sary to discuss the question at any length 
as the learned Advocate for the Appellant 
did not make any serious attempt to show 
that the conclusions of the lower Appel- 
late Court wore wrong. It was suggest- 
ed in the argument that there was no 
condition of re-entry in the lease. I 
should only point out that this is not a 
case of forfeiture for breaph of any condi- 
tion in the lease. But here the question 
is as to the limitation provided in the 
lease. If "the lease was intended to bo 
operative only with reference to certain 
limited persons the question is as to the 
construction to be put on tbe words creat- 
ing the limitation. It is not disputed 
that the daughters were expressly ex- 
cluded by the deeds when read together. 
In this view the appeal fails. 

But cottndering that the Defendant 
has- to remove from the house with the 
consent of the learned Advocate for the 
Bespondent I allow six weeks’ time from 
this dath to the Defendant to vacate the 


premises and to remove the materials of 
the structures. 

The cross-objection preferred by the* 
Bespondent is not pressed. 

Both the appeal and the cross-objection 
are dismissed. In the circumstances I 
make no order as to costs. 

r Against this judgment the Defendant 
preferred the present appeal under the 
Letters Patent.] 

Babu Narendra Nath Ghaudhury for 
the Ap{)ellsnt. 

Babu Debendra Narayan Bhatt^ichar- 
jee for the Respondents. 

■■ The JoDGMENT OP THE COURT was as 
follows : — 

Cuming, J. — This is an appeal against 
a judgment and decree of my learned 
brother Mr. Justice Chakravarti and 
raises an interesting point of law. The 
facts of the case are briefly these : The 
Plaintiff granted to one Abinash Chandra 
Banerjec a permanent lease of a certain 
• property. At the time of the execution 
of the document an ekrarnama was exe- 
cuted which provided that the grantee’s 
daughter and daughter’s sons should not 
be entitled to succeed as heirs. 

The grantee died sometime ago and 
was succeeded by his widow. She died in 
1919 and the grantee’s daughter then re- 
mained on in possession. 

The grantor now seeks to eject her on 
the ground that under the terms of the 
patta and ekrarnama she is not entitled to 
inherit the property. 

•This contention found favour with the 
trial Court and l)oth the Courts on appeal. 

Tlie Defendant in third appeal has con- 
tended that the clause in the ekrarnama 
which is read as part of the lease exclud- 
ing the daughters and daughters’ suns of 
the grantee is inoperative on the ground 
that it was not open to the Plaintiff to 
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. provide in the lease that the property 
should descend in a different order of me- 
cession to the normal one and that it was 
not open to hiin to grant an interest oon> 
trary ' to the usual order of succession. 
He relies on the case of Thakur Rnjendra 
Bahadur Siugh v. Rani Raghubans Kun- 
war (1). 

The plaintiff on the other hand coii- 
tends that the lease read with the ehrar- 
tiama is not a permanent lease. It is 
really a lease for a term of years, viz., the 
life-time of the m§le heirs of the grantee. 
Looking at the lease and the ekrarmma 
1 have little ditficulty in coming to ’the 
finding that the lease purports to create 
a permanent heritable right in the land. 
It contains the usual word by which 
' such rights have always been held to be 
created. It states that on paying the 
settled rent the lessee will continue to en- 
joy and possess by residing there through 
sous, grandsons, etc., (putra poutradi 
kranie). There is the further stipulation 
that the rent is not to bo decreased or in- 
creased. In other words, that it is fixed. 
There are certain clauses restraining 
alienation by gift, sale or mortgage but 
as there is no re-entry clause in this lease 
these restrictions are inoperative. Then 
in the ekrarnama we^ find the clause 
around which the main controversy has 
centred, namely, the provision that the 
daughter and daughter's sous shall not 
succeed. The argument put forward is 
that the clause prevents the lease from 
being a permanent one. I do not think 
that it does. All it provides is -that cer- 
tain heirs shall not succeed, viz., the 
daughter end daughter's souh. It does 
not provide that in event of the nearest 
heir being the daughter or daughter's 
eon, the proj^rty reverts to the grantor. 

(I) Ui«.U6 I. A. ISA I •. c. I. L. B. 40 All. 

> .‘It' 0- W* N. 101 tlOWj. : 


There may be other perrons who if the 
daughter and daughter’s sons are exclud- 
ed would be entitled to succeed. At the 
highest this clause would exclude certain 
persons, but it by no means follows that 
this clause must mean that if the next 
heir is the daughter or daughter’s son, the 
property reverts to the grantors. 

The lease is therefore in my opinion 
an ordinary absolute hereditary mokar- 
rari tenure. 

The question to be answered in the pre- 
sent case then is : Does the clause regard- 
ing the exclusion of the daughters and 
daughters’ sons give the landlord the 
right of re-entry in the event of the 
nearest heir being the daughter and 
daughter’s sou? I am of opinion t4at it 
doCs not for two reasons — 

(1) The clause is inoperative. See the 
decision of the Privy Council in the case 
of Thakur Rajendra Bahadur Singh v. 
Rani Raghubans Kunwar (1), where it is 
held that a subject has no right to im^rase 
on land or other property any limitation 
of descent which is at variance with the 
oidinary law of descent of property appli- 
cable to his case. 

(2) Supposing for the sake of argument 
that the clause excluding the daughters 
and daughters’ sons is operative, the 
grantor would have ho right of. re-entry on 
the failure of other heirs. The right to 
fX)8ses8ion on the failure of heirs does nuk 
revert to the grantor but escheats to the 
Crown. [See the case of Sonet Koer v. 
Himmat Bahadur (2).'| 

I find that the Plaintiff is not entitled 
to eject the Defendant. 

The result is that the appeal must suc- 
ceed, the; order of Mr. Justiaa Chakra- 

(I) L B. 46 1. A. IStt t. 0. I. L. B. 40 All. 
470| 83 0. W. N. lot (IMS); 

(8).L.B.SI;A. 98> a o. 1. L. B. t CaL 

AMjwjsj. 
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Tarti must be set aside and the Plaintiff’s 
suit entin^ly dismissed. The Appellant 
is entitled to her costs in all the Courts. 

GhosB) J. — This appeal raises a ques- 
tion of nicety which does not appear to 
be directly covered by authority. Plain- 
tiffs sued for Khas possession by ejecting 
the Defendant from the property in suit 
on the basis of their title as heirs of Mati- 
lal and Doyal Goswami. The father of 
the Defendant, one Abinash, obtained a 
lease, of the property from those two per- 
sons by exchange of patta and kahuliyat, 
dated the 4th of June 1901. On the same 
date Abinash ex^'cnted an ekramama in 
favour of the lessors. Abinash died in 
1914 while in possession of the leasehold 
leaving a widow and the Defendant, his 
daughter, who has a son. The widow re- 
mained in |W)ftsession of the property till 
her death in 1919 and after her death the 
Defendant who was the legal heir of her 
father has been in ijossession of the pro- 
perty. The riainliffs se(‘k to eject the De- 
fendant <'n the ground that by virtue of 
certain terms in the rkrarnatna executed 
by her father the Defendant is not entitled 
to succeed to the disputed property as hia 
heir and she is therefore a mere trespasser 
from whom the Plaintiffs are entitled to 
recover khas possession. The tidal Court 
made a deci'ee in ejectment which was 
confirmed by the Subordinate Judge with 
a alight variation which is not necessary 
to mention. On second appeal to this 
Court the decree in ejectment has again 
been affirmed by my learned brother Mr. 
Justice Chakravarti. The contention of 
the Defendant against that decision is 
that the provision in the ekramama is 
not vidid in law and the Plaintiffs are not 
entitled to enforce it nor can they claim 
any benefit under it. In order to appre- 
ciate the point it would be convenient to 
give extracts of the relevant portions of the 


patta and ekramama. The patta pro- 
vides : " On paying the settled rent you 
will continue to enjoy and possess (the 
premises) by residing therein through 
sons, grandsons, etc., (putra poutradi 

krame) The said rent shall not 

be increased or decreased.” The ekrar- 
nama contains the following provisions : — 
” I and my sons, grandsons, etc., shall 
continue to enjoy and possess the said 
laud and rooms by dwelling therein, etc. 
But my daughter or my daughter’s son 
shall not be able to reside therein as my 
heirs and they shall not be entitled to the 
said property.” There can hardly be any 
doubt on a proper construction of the docu- 
ments, which it is admitted must be read 
together, that the lease is a permanent 
heritable one. Although the words 
“ putra poutradi krame ” literally signify 
descendants of the male sex, they ordi- 
narily mean and inc’ude female heirs 
where by law the estate would descend to 
such heirs, and are apt for conferring an 
ft.'-taln of inheritance to either male or 
female heirs. The question then is whe- 
ther after the grant of a permanent herit- 
able interest the grantor and the grantee 
can validly enter into a covenant that a 
certain class of heirs shall not be entitled 
to succeed to the property. The Appel- 
lant relies on the case of Rajettdra Baha- 
dur Singh v. Raghuhans Kunicar (1) in 
support of his contention that such a 
stipulation is not valid. In that case the 
Privy Council laid down tliat ” a subject 
has no right to impose upon lands or 
other property any limitation of descent 
which is at variance with the ordinary 
law of descent of property applicable in 
his case.” Their Tx)rdships quote with 
approval the observation of Sir Edward 
Chamier, ” that it is settled law that a 

(I) L. B. 45 T. A. 134: B. c. I. L. R. 40 All. 

470; 23 C. W.N. 101 (ISIS). 

Jr4 
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subject cannot make lus j)ropcrty descen- 
dible in a manner not recognised by Ibe 
ordinary law.” The general principle 
on nJiicb tliis rule is based was discussed 
in the well-known case of Tagore v. 
Tagore (,:}). 'rhoir Lordships say : 

” Whilst, howcA’er, rules of entail prevail- 
ing in England are to be laid aside, there 
are general principles affecting the trans- 
fer of properly which must prevail wher- 
ever law exists, and to which resort 
be had in deciding several questions of an 
elementary character, wh'ch have been 
strongly argued in this case, and as to 
which there is no precise authority. 

‘‘ The i)owcr of parting with property 
once acquired, so as to confer the same 
property upon anotlier, must lake effect 
either by inheritance or transfer, each 
according to law. 

“ Inheritance docs not depend upon the 
will of the individual owner ; transfer 
does. Inheritance is a rule laid down (or 
in the case of custom recognised) by the 
state, not merely for the benefit of indivi- 
duals, but for reasons of public policy ” 
(Domat, Their Lordships further 

observe: ‘‘ This was well expressed by 
Lord Justice Turner in Soorjomonee Dosi 
v. Dina Bandhu MuUick (4) — ‘ A man can- 
not create a new form of estate or alter 
the line of succession allowed by law, for 
the purpose of carrying out his own wishes 
or views of policy.’ ” On the principle 
laid down in these cases it must be held 
that it was not competent in Abinash to 
exclude one class of his heirs from in- 
heriting this leasehold property, altering 
the rule of succession under the Hindu 
law, by the covenant in the ekrarnama 
and this must be held to be void and not 
enforceable under the law. The Defend- 

L. B. I. ▲. 8up. Vol. 47; 0 B. L. B. 377 
•t-.i 4 M W. B. 869 (187*). 

W OH. I, A. 658(1857). i 


ant is therefore entitled to the property, 
under the ordinary law of succession. 

'I'he next question urged on behalf of 
the Appellant is that assuming that the 
daiigliter was not entitled to succeed by 
reason of Ihe agi'eement, 'the Plaintiffs 
have no right to claim ejectment. There 
is no stipulation that on failure of heirs of 
Abinash the property would revert to the 
Icssirs. In tliis case it was not fonnd 
that if the daughter and her son were ex- 
cluded from the line of heirs of Abinasli, 
there were no other heirs. But even if 
there are no other heirs of Abinash Plain- 
tiff cannot claim khas possession, as on 
tlie authority of the case of Sonet Koer 
V. nimmat Bahadur (2), decided by the 
Privy Council, the Crown will take the 
property by escheat. This objection also 
seems to me to be of substance. The ap- 
peal must therefore succeed on both the 
grounds taken and the suit dismissed with 
costs in all (’onrts. 

S. C. W. 

[CIVIL APPELLATE JUElSDICTION.] 
Ari’FALH FBOM Arr£l.l.ATE DsOlIXBj 
Noe. 2077 to 2080 of 1923. 

' Pmitahbada Dkbi, 
SunBAWAbPT, J. Defendant, AppeHant, 
Mukebj], J. V. 

192.% Pmta Nath fiANBBjn 

22, December. and ors., Flaioliffs, 
B'spondents. 

Bengal Tenancy Act ( VIJJ of 18SS), ue. 109, 
icope of, as to bar of suits involving subfoet-ntattor 
decided under sec. JOS — Settlement record that 
land rent-paying — Applieation by landlord under 
scf. JOB for settlement nf fair a».d equitable rent 
decreed on pnrte—Suit by tenant far dedaratiOM 
that land 1< kbi s]— Maintainability nf tuit— 
Decree, if can declare decision of Revenue Ceurt 
not binding. 

In the course of settlement proceedings' 

(?) L. B. 8 1. A. 98: B. 0. 1, L.B. 1 CtaL 881 
(I87«). 
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certain holdings were recorded as rent- 
paying and liable to assessment of rent. 
Thereafter the landlord applied under sec. 
105, Bengal Tenancy Act, to have fair and 
equitable rent settled in respect of these 
holdings. These proceedings were de- 
cided ex parte against the tenants. The 
landlord then sued the tenants for rent 
whereupon the latter sued for a declara- 
tion that they were lakhirajdara in respect 
of the lands in suit, that the lands did not 
appertain to the }ama as alleged by the 
landlord and that the decision of the reve- 
nue officer was not binding on them : 

Held — That the suit was not barred by 
sec. 109, Bengal Tenancy Act. To 
attract the operation of sec. 109, Bengal 
Tenancy Act, it is essential to establish 
that the civil suit had for its object a 
matter which had already farmed the sub- 
ject of an application under see. 105. 
The matter of the Plaintiffs' suit which 
was for a declaration that the entry in the 
record-of-rights describing their holding 
as liable to assessment of rent was wrong 
was not before the revenue officer or the 
subject of any application made before 
him when he decided the case under sec. 
105. 

Nawab Bahadur or Mubsuidadau v. 
Ahmad Hossain (2). 

The decision of the Full Bench in 
Pdrna Cbandba Chatterji V. Nariandho 
Nath Chowdhuhi (3) is not intended to 
give such a wide meaning to the words of 
sec. 109, Bengal Tenancy Act, as to lay 
down that any matter which though not 
directly the subject-matter of an applica- 
tion before the revenue officer under sec. 
105 was indirectly or, impliedly involved 
in the determination of that application 
should be taken as a matter which was 

(3) LIi.B.440al. 788; a. c. 31 0. W. N. 
l()Ma916). 

<8) 39 0. W. H. 76C (F. B.) (1986). 


the subject of the application made before 
the revenue officer. 

But the Plaintiffs were not entitled 
to a declaration that the order passed 
under sec. 105, Bengal Tenancy Act, by 
the revenue officer was not binding upon 
the Plaintiffs as that teas a matter which 
was the subject of the application before 
the revenue officer. 

This was an appeal preferred on the 
29th of Juno 1923, aj^ainst the decree of 
Babu Ju'radish Chandra Sen, Subordinate 
Judge of Zillah Biirdwan, dated the 5tli 
of April 1923, aflinning the decree of 
Babu Blnipendra. Nath ilukherjee, Miiii- 
sif, 2iid Court, Bunlwan, dsde.J the 31 ht 
of July 1922. 

The facts of the ca;’c will appeal- from 
the judgment. 

Babu SUaram Bancrji for the Apiiellant. 

Babu Uajendra Chandra Bakshi for 
the ItespondeutB in Nos. ‘2077 and 2080 
of 1923. 

Babu Ramendra Mohan Majumdar for 
the Hespoudeuts in No. ‘2078 of 1923. 

1.'he JUDOMBNT OF 'IHB COURT WaS UB 
follows : — 

The four suits from which the present 
appeals arise were brought by the Plain- 
till's tenants against the Uei'endaut land- 
lord for a declaration Uiat they were 
lakhirajdars in respect of tlie lands in 
snit, and for a further dcc'aralion that the 
lauds did not appertain to the jama as 
alleged by the Defendant, and that the 
decisions of the revenue officer were: not 
binding upon them, it appears that 
.during the settlement proceedings these 
holdings were rcoordc<l in the record-of- 
rights as rent-paying, and liable to assess- 
ment of rent. Tlicreafter the Defendant 
applied under sec. 105, Bengal Tenancy 
Act, to have fair and equitable rent settled 
in respect of these holdings. The Pjaiu- 
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tiffs tenaDls did uot appear in those pro- 
ceedings which were decided ex parte 
against tiiein. The result of those pro- 
ceedings was that the lands were included 
as nial lands of the holdings in . suit. 
Thereafter the Defendant brought suits 
tor rent against the Plaintiffs which led to 
the institution of the present suits. 
These suits have been decreed by both the 
lower Courts and the Defendant appeals. 

Two grounds have been urged by tiic 
learned vakil on behalf of the Appellant. 
Firstly, it is argued that the suits arc not 
maintainable in view of the provisions of 
secs. 105 and 109 of the Bengal Tenancy 
Act. With reference to this contentiuii, 
it is urged that as the Defendant ap])lied 
under sec. 105, Bengal Tenancy Act, and 
decrees were passed upon that applicatiu.-., 
it must be taken that the question as to 
whether the holdings were liable to assess- 
ment of rent was necessarily raised and 
decided by the revenue officer. In view 
of the decision in Parbati v. Toolshi 
Kapri (1), it was not maintained that the 
order passed by the revenue officer was 
a decision within the meaning of sec. 107 , 
but it is argued that the question as lu 
whether Defendant’s holding is rent-pay- 
ing or rent-free i§ a matter which has 
already been the subject of an appUcatiou 
made under sec. 105, Bengal Tenancy 
Act. This question does not require a 
very elaborate consideration, as it is 
settled by previous decisions of this Court. 
In the case of Nawab Bahadur of 
Murshidabad v. Ahmad Hossain (2) the 
facts were similar to these. In that case 
the Plaintiff brought a suit for declaratiuii 
that he had mouraehi moikarrari raiyati 
holdings under the Defendant whereas 
these holdings were recorded erroneously 

m ISO. w. N.eoAtmiax 

,,A L. B. AlCal, 7S!>: 0. C. 21 C. >V. N. 

* ■ ' K'Oi tioio. 


in the settlement record as rent-paying 
tenures and the decree against them under 
sec. 105, Bengal Tenancy Act, was ob> 
tained by collusion and suf^ression of 
notices and was therefore void. The 
same plea on behalf of the Defendants 
Was raised in that case as in the present 
case, namely, that the suit was barred 
under see. 109 of the Bengal Tenancy 
Act. In overruling the objection the 
learned Judges observed : "To attract 
(he operation of sec. 109 of the Bengal 
Tenancy Act, it is essential to establish 
that tiie civil suit has for its subject a 
matter which has already formed the sub- 
ject of an application under sec. 106. It 
is plain that in so far as the Plaintiffs seek 
for a declaration that they ai'e mourashi 
mokarrari raiyats and not tenure-holders 
aud that the lauds held by them constitute 
not one tenure but distinct raiyati hold- 
iugo, the suit is clearly maintainable. 
These matters do not form the subject for 
determination under see. 105 ; indeed 
the settlement officer had enquired into 
the point at an antecedent stage, namely, 
when the rccord-of-rights was under pre- 
paration. The only matter for investiga- 
tion in the proceedings under sec. 105 
was the question of fair aud equitable rent 
of the lands shown in the reoord-of-rights 
as held by the tenants as a tenure under 
their landlords. But in so far as the 
Plaintiffs seek a declaration that the De- 
fendant is not entitled to realise Ba. 84 
us rent in respect of the land in suit, the 
suit is clearly barred by sec. 109, for this 
question directly relates to a matter 
which had formed the subject of an appli- 
cation under sec. 105.” 

The scope of the Plaintiffs* suit is for 
a declaration that the entry in the record- 
of-rights describing their holding as liable 
to assessment of rent is wrong. This was 
a matter which was certainly not before 
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the revenue oflicer or the Bubject of any 
application made before him wlu-n he d(>. 
cided the case under sec. 106. The ap- 
plication that was made before the reve- 
nue officer was undoubtedly on the basis 
of the lecord-of-rights. But it did not 
invite the revenue officer to determine the 
issue as to whether the lands in suit were 
rent-free or rent-paying. It is argued on 
the authority of the Full Bench decision 
in Puma Chandra Chatlerji v. Narendra 
Nath Choudhuri (3) that the matter which 
though not directly the subject-matter of 
an application before the I'cvenuc officer 
under sec'. 105 was indirectly or impliedly 
involved in the determination of that ap- 
plication should bo taken as a matter 
which was the subject of the application 
made before the revenue officer. We do 
not agree that the Full Bench decision in- 
teu'led to give such a wide meaning to (lie 
worJs of sec. 109 which have been eharac- 
terised in that decision as plain W'ords of 
the section. The point before the Full 
Bench was whether the mutter which was 
the subject of an application before the 
revenue officer could form the subject of 
a suit, when the application before the 
revenue officer failed on account of non- 
prosecution or for other reasons, though 
there was no decision by the revenue 
officer upon that application. On tbe 
point raised before the Full Bcuch it was 
decided that irrespective of the fate' of 
the application before revenue officer, the 
same matter could not form the subject 
of a subsequent suit, lieliance has been 
placed in support of the view urged on 
behalf of the Appellant on the decision in 
the case of Apurba Krishna Roy v. Syama 
Paramanik (4). But the facts of that 
case are different from those of the pre- 
sent case. There an application was 

tS) as C. W, N, 766 (F. B.) (1S25>. 

(4) S4 0. w, K. aas (isiS). 


toad e under sec. 105 by the landloi'd for 
settlement of fair rent and the tenants ap- 
peared and objected to the Plaintiff’s 
claim on the ground that .the property was 
nislar lakhiraj of the Defendants; but 
they did not prosecute the defence and the 
application was ultimateW decided ex 
parte in favour of the landlord. The 
Icameil Judges held that the decision of 
the revenue officer, though ex parte, was 
in the circumstances of that case a deci- 
sion uiidur sec. 105, Bengal Tenancy Act, 
and in coming to that conclusion they re- 
ferred to the proceedings l)cfore the reve- 
nue oi)ic:’r and his judgment in the case, 
lu the case before us neither flic proceed- 
ings tior the orders of the revenue officer 
have been produced. The only paper 
placed before us and produced on behalf 
of the Defendant in the case is tJie tabu- 
lar statement of the result of the proceed- 
ings before the revenue officer, which is 
said lu be the decree passed in accordance 
with sec. 105, Bengal Tenancy Act. 
That paper simply shows the amount of 
rent lixed in respect of the holding. We 
are, therefore, in ignorance as to the real 
issue raised before the revenue officer. 
Presumably the issue as to whether the 
lands were rent-paying or not could not 
have been raised, because it was an ex 
parte proceeding and the Plaintiffs’ suit 
was based upon the record-of-rights in 
which the holdings were recorded as being 
liable to assessment of rent. In Apurba 
Krishna’s case (4), after holding that the 
order of the revenue officer was a decree 
within the meaning of sec. 107, the learn- 
ed Judges proceeded to point out that the 
smt in that case was also barred under 
sec. 109, Bengal Tenancy Act, and the 
reason they assigned for the view is that 
the tenants appeared before the revenue 
officer and raised the issue by their de- 
(4) 24 0. W. N. 228 (1819). 
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fence, and Iherefure it luiist be taken 
that (liat iasiie was (lie subject of the ap- 
plication before the revenue officer. 
Thai case, tJierefore, <k)CB not support the 
\it'W nr^ed by the Appellant. As we 
have observed, the present ca-e is co\er- 
ed by tlie decision in Naicab Bahadur of 
M urshUlabad v. Ahmad Hossain (il) and 
we are not disposed to differ from that 
decision. 

This point docs not arise in Title Suit 
No. 746 of 19*21 from which S. A. 
No. ‘2078 of 1923 arises. 

It is argued in the second place on be- 
half of the Ap[)ellant that the Courts 
below have admitted certain documents 
which were inadmissible lu evidence. 
Therefore the conclusion that Defendant's 
holdings are rent-free is based upon 
matters which are nut in evidence in tin 
ease. The docunienls objected to are 
certain kobalas, mortgage deeds, two 
partition decrees, etc., which were luit 
inter partes; and, therefore, it is urged, 
they arc not arlmissible in evidence 
against them. This contention has no 
value, as these documents are admissible 
under sec. 13, Evidence Act, and in them 
the Plaintiffs and the ])redecessors of the 
I’laintiffs claimed the lands in suit to 
be lafihiraj. In somek cases, the learned 
Judge has used the documents in favour 
of the Plaintiffs but observed that their 
value must l)e very litt'e. In others, the 
learned !::iuburdinate , fudge has relied upon 
these documents coupled with other evi- 
dence in the case in KU))port of his view. 
In second appeal we are not ablo to dehne 
the amount of weight to be attached to 
the , evidence and we hud that in the.se 
cases there are other important pieces of 
evidence which together with the evi- 
dence afforded by these documents was 
W) 4iOal.781; ». c. 21 C. W. N. 


sullicieiit for the lower Court to arrive at 
its finding. This ground therefore also 
fails. 

Lastly, it is said that the dcciee pas-ed 
h\ the trial ( ourt and. uphel I by the lower 
Appellate Court should, be modified, inas- 
much us it declared that the order passed 
under sec. 103, Peugal T’onancy Act, by 
the i-evenue officer was not binding upoii 
the .ITaintiffs. This contention must be 
iiphel.l. The Plaintiffs are not entitled 
to hav'e a declaration that the order pass- 
ed by the revenue officer was inoperative, 
lor in that case the suit would involve a 
matter \\h;ch was the Mihject of the a;)- 
plication before the revenue officer, and 
it has been so held in the case of Nawab 
lithadur of Miirshidabud v. Ahmad Ihs- 
sdiii (2>. The icarnci Ju'ge.; tlure 
pointed out the unonmluis iws lion of the 
l.urtie.s by virtue of two dcc'sions in 
favour of either parly; but they held that 
the ITaintillh were not entitied to any 
declaration' in respect of the decree of the 
Jcveuiie officer. The result therefore is 
that these appeals tail; but the decree of 
I be trial Court will be incditied by e-v- 
pimging from it the words i-elating to the 
declaration tl)at the order ])assed under 
see. 105, Bengal Tenancy Act, is not 
bimliug uj)on llie Plaintiffs. 

■In the cijcumstauccs of these cases we 
older Ihut each party should Lear his own 
costs except in Ajipeal No. *2078 ;of 1923 
in which the Bespondents are entitled to 
their costs. 

S. C. 

f1) t. L. U. 14O11.I 78,1: • r. at n W N 
ir04(lill(S|. 
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Bolr No. 246 of 1926. 

COMMO, J. Kumar Sarat Komar 

Pagf, J. Bor, Petitioner, 

1926, e. 

Heard, 27, May. Tab Commisaioker of 

Judgment, Income T«x, Bbnoal, 

2, J une. Opposite Party. 

Ineonu Tax Act (XI of 19H), sect. St, SS, 66 — 
Qaection of law in review proceedivQ— Refusal by 
C^misnoner to state ease because applieation was 
time-barred— Application for review distnissed wit/t- 
out stating case— High Court, power of , under see, 
66 of Income Tax Act and under see. 4^ of Specific 
Rtdief Act to order Commissioner to state case and 
refer it to High Court— Speeifk IMief Act (I of 
im), tee. 45. 

The High Court cannot under sec. 66 
(8) of the Income Tax Act require the 
Commissioner to state a case where the 
application to the Commissioner was re- 
fused because it was time-barred. 

The High Court has no power under 
the section to order the Commissioner to 
state a case when a question of lair arises 
before the Commissioner in a review pro- 
ceeding under sec, 33. Hut (scmble) 
the High Court may possibly pass such 
an order in a properly constituted appli- 
cation under sec. 45 of the Specific Relief 
Act. 

Alcock, Ashdown & Co. ». Chief 
Bbvenub Authority op Bombay (1) re- 
ferred to. 

This was a Rule granted on the 5th of 
March 1926 against an order of the Com- 
missioner of Income Tax, Bengal, reject- 
ing the application of the Petitioner, so 
for as it regarded the prayer for a refer- 
ence of the case to the High Court, on the 
ground of' limitation. 

The facts of the case will appear from 
the judgment. 

Babus Rupendra Kumar Mittgr and 

(1| L. R. 80 I. A. 9Sfl I a. o. I. L. R. 4? Bom. 

742t 28 0. W. N. 703 


Dharina Das Sett (for Babu Pa nnanand 
Lahiri) for the Petitioner. 

Mr. Pankridge and liabu Satindra Nath 
Mukerji for the Opposite Party. 

The Judgment of the Court was as 
follows : — 

Cuming, J. — This is a Rule on the Com- 
missioner of Income Tax, Bengal, to 
shew anise why ho should not stale a case 
for the opinion of the Court. 

Tlio fncts aiipcar to he these : — 

The applicant tileii certain ntiirns re- 
lating to his in(*ome with a view to assess- 
ment of income-tax before the Income 
Tax Officer at Rajshahi. That officer 
finally made an assessment. This wrs 
objected to by the assessee and he appeal- 
ed to the Assistant Commissioner. The 
appeitl was decided on the 18th fteptember 
192.5. On the 9th December the. appli- 
cant filed an application for ix'view under 
sec. J].') of the Income Tax Act, He also 
prayed in the alternative that the Com- 
missionor would refer certain points of law 
to the High Court. The Commiselioner 
rejected the application so far as it re- 
garded the prayer for a reference of the 
case to the High Court on the ground 
that it was time-barred. He, however, 
appears to have considered the case and 
refused to interfere in review. Mr. 
Rufiendra Mitter who has placed the case 
before us with his usual clearness and 
fairness does not press the point that the 
application to the Commissioner to refer 
the case was not time-barred. He, how- 
ever, contends that the proceedings before 
the Commissioner in review under sec. 33 
were proceedings in connection with an 
assessment, that a serious point of law 
arose in those proceedings and that hence 
the Commissioner was bound to refer it 
to the High Court. He contends that the 
word “ may ” in sec, 66 (1) must be 
read as " must ” and hence tha^the Com- 
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missiuner bad no alternative but to re^er 
the II latter to the Court. In support of 
his contention he relies on the case of 
Alcock, Ashdown and Company v. The 
Chief Revenue Authority of Bombay (1). 
No doubt in dealing with that case the 
Privy Council held that supiiosing there is 
a serious point of law to be considered, 
there does lie a duty upon the Chief Reve- 
nue .Authority to state a ease for the opi- 
nion of the Court and that if he did not 
appreciate that there is such a serious 
point it is in tlie |'.ower of the Court to 
control him and owler him to state a case. 
It may be noted here that this decision 
was und^r sec. 51 of the old Act. 

The present section is sec. 60 which 
materially differs from s«'o. 51 of the ol 
Act. There was no provision in the old 
Act under which the Commissioner could 
be called on to stale a case. 

In see. (56 (31 there is a specific proNi- 
sion that if (he Coinniissioner refuses to 
state a case whi n c.illed on to do so the 
Court may require him to ilo so. 

So far, however, as regards the refusal 
of the (Vimmissionor to state a case is 
concerned this application to him to do 
BO was refused on the ground that it was 
time-barred. It has Jiot hecu conteiidc.l 
here that it was not so time-barred. 

Therefore, so far as the provisions of 
sec. 66 (3) are concerned we think the 
Income fl’ax Commis.siouer was right in 
refusing to state a case and we cannot 
interfere. 

If he refused to state a case bn the 
ground that it was time-barred and 
admittedly it is time-bari-ed, the Court 
would have no reason to interfere, foi 
sec. 66 (8) is limited to cases where the 
Commissioifer refuses to state a case on 
the ground that no ]ioint of law arose. 

60 t. A. v*7 : •. r, I. li. B. 47 Bom 
' 7«i 28 C. W. N.70i .I9.:0. 


With regard to Afr. Hitter’s contention 
that as in the proceedings in review be- 
fore the Commissioner a serious point of 
law arose he was bound to refer it to the 
Court, the answer is that possibly in a pro- 
perly constituted application under sec. 
15 of the Specific Relief Act, the Court 
might order the Commissioner “ to state 
a case.” No such application is before 
(IS and the Income Tax Act itself makes 
no provision by which in such a case we 
could comiicl the Commissioner to sta'e a 
tMse. Tlic case of Alcock, Ashdown and 
Company v. Chief Revenue Authority of 
Bombay (1) arose on an application under 
src. 45 of the Specific Relief Act. There 
is no such application before us, the pre- 
sent application being under sec. 66 of the 
Income Tax Act. The result is that the 
Rule must be discharged with costs, t 
;uld mohurs. 

r.vcjE, J. — I agree that the Rule 
should be discharged, and that the present 
ca^e is free from difliculty. But as some 
wider questions of principle were can- 
vaKsed before us il is deswable I think 
that attention should be drawn to the 
present state of law in respect of appeals 
from assessments to income-tax. In 
England an assessee who is aggrieved by 
the determination of the Commissioner 
as being erroneous on a point of law is en- 
titled to require the Commissioner to 
state a case for the opinion of the High 
Court and from the decision of the H:gh 
Court an appeal lies to the Court of Ap- 
peal, and thence to the House of Lords. 
In India, however, as appears from cer- 
tain recent decisions, Tata Iron and 
Steel Co, V. The Chief Revenue Author- 
ity, Bombay (2), Alcock, Ashdown and 

(1> L. B. so I. A. 987: B. r. T. L. B. 47 Bom. 

748t asr. w. B. 789 (IMS). 

(2) L. B. 80 T. A. 919« s. C. 98 0. W. N. 907 

(193n). 
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Co. V. The Chief Revenue Authority, 
Bombay (1), Emperor v. Probhat Chan- 
'dra Barua (3) and Prabhat Chandra 
Barua v. Emperor (4), an assesee is in a 
much less favourable position. In cer- 
tain specified circumstances, no doubt, be 
may require the Commissioner of Income 
Tax to refer a question of hvv to the High 
Court under sec. 66 (S) of the Income Tax 
Act, jiBd if the Commissioner refuses to 
state the case on the ground that no ques- 
tion of law arises the assessee may 
apply to the High Comi; for an order com- 
pelling the Commissioner to state a case. 
As the law stands at present, however, 
there is no way in wh'ch an assessee is 
able to challenge the decision which the 
High Court has given on a reference. In 
this Court it is the practice that income- 
tax references are normally heard by a 
Division Bench of two Judges. But 
tliere is no provision in the Income Tax 
Act or elsewhere to prevent such refer- 
ences being heard by a single Judge. In- 
deed, if two Judges who compose the 
Bench differ in opinion under the provi- 
sions of cl. (36) of the Letters Patent, 
upon which recently I had occasion to 
animadvert in ProfuHa Kamini Roy v. 
Bhabani Nath Roy (6), the judgment of 
the senior Judge is taken to be the deci- 
sion of the High Court. And yet there 
is no appeal from the dbeision of the Divi- 
sion Bench either the High Court 
under the Letters Pateit or to the Judi- 
cial Committee of the Privy Council. 
Indeed, the learned Standing Counsel 
went to the length of contending that if 
the Commissioner refuses 'to state a case 
on any ground other than that no ques- 

(1) L. B. so 1. A. as? I s. n. 1. L. K. 4? Bom. 

74S] m a. w. N. 7sa (lasst. 

(St T. li. B. 61 Oal. 501 (l9Ut. 

M) I. L.B.62 0aI. 6«6i n. o.*S9 0. W. N. 

898(I9S4V 

(6) T. Ti. B. 6« Cal. 1018 (lOSSt. 


tion of law arises out of the orders speci- 
fied in see. 66 (2), the High Court has no 
jurisdiction to entertain an application 
for an order compelling the Commissioner 
to state a case. In that event the assessee 
will be utterly powerless to challenge the 
correctness of the assessment which the 
Revenue Authorities have made upon 
him. It is unnecessary for us in the pre- 
sent case to determine whether this con- 
tention of the learned Standing Counsel 
is well-founded or not. But it is not in- 
opportune that the conditions which in 
India limit the right of appeal from an 
assessment of income-tax, as disclosed in 
the recent decisions to which I have re- 
ferred, should he understood and appre- 
ciated. 

In the present case the assessee obtain- 
ed' a Rule calling upon the Commissioner 
of Income • Tax to show cause why he 
should not be ordered to refer the ques- 
tion of law arising out of an order passed 
by the Assistant Comrnissioner under 
sec. 31 on the 18th September 1926. The 
Court is moved to exercise the powers 
vested in it under sec. 60 (3) of the In- 
come Tax Act (Act XI of 1922). The 
application of the assessee to the Com- 
missioner to state a case referring to the 
High Court the question of law was not 
preferred u'ntil the fflh December 1925 
and, therefore, was time-barred. It ap- 
pears, however, that on the same date and 
in the same document the assessee also 
applied to the Commissioner for a review 
of the said order of the 18th December 
1926 under sec. 33 of the Act. The Com- 
missioner appears to have reviewed the 
order under sec. 33. But he has failed to 
state a case referring to the High Court 
the question of law that arose therein, 
namely, whether income derived from cer- 
tain sources which had been taken into 
account at the time of the Permanent 

JO.) 
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Settlement was assessable to income-tax. 
Now, it may well be, though in this case 
it is not necessary to decide, that in a 
proceeding duly instituted under the 
Specific Relief Act, the (^ourt in its dis- 
cretion might order the Commissioner to 
refer to the High Court this question of 
law which admittedly arose in the course 
of the review pmeeedings \Alcock, Ash- 
down and Co. v. Chief Revenue Authority . 
Bombay (I)"]. "But in my opinion the 
Court has no jurisdiction to pass such an 
order in the present Rule which has been 
passed upon sec. 66 (3) of the Income 
Tax Act. 

The Buie therefore must be discharged. 

Postscript. 

Since the enactment of sec. 8 of the 
Indian Income Tax (Amendment) Act 
(XXIV of 1926), which came' into f! '" 
after the Buie in this case was granted, 
some of the defects in the Act to which 
I have adverted have been rectified. 

H. C. S. Rule discharged with costs. 


[CiVIt BBlflSIONALIJURISDlCTION.} 

Rule No. Id7 of 1926. 


CUMUIO, J. 
Paob, J. 
1926 , 
30 , April 


Jbwraj^ Kharewalla, 
Petitioner, 

V. 

1 ALBHAl KaLTANBBAI 
& Co., Opposite Party. 


Prminaal Insolvent^ Act (V f>f 19S0), seo. HI — 
Ad interim proteetion order, refueal to grant, 
pending the hearing of a petition for ineolveneg— 
Sigh Court, if mag revise or^fer - Civil Prooedure 
CodefAot V of 1908), see, 1 IS. 


The Provincial Insolvency Act has 
made no provision for an ad interim pro- 
tection pending the hearing of a petition 
for insolvency. 

Per Page, J. -^Refusal to grant an ui 
intg^m protection in the exercise of the 

<h L. B. so T. A. SSTi a. «■ L L. B. 47 Bom. 

74S| 98 0. W, N. 788 (IBIS). 


Court’s inherent powers, if it has such 
powers, does not bring the order in ques- 
tion within the ambit of sec. 115, C. P. C. 

Per Cuming, J. (Page, J., reserving his 
opinion) — The act has specifically laid 
down that protection cannot be granted in 
such a case. 

This was a Rule granted on the 16th 
Pebrnary 1926 against an order of . the 
District .Judge of Alipur (Mr. S. C. 
Mallik), dated the 2nd February 1926, 
refusing to grant ad interim protection to 
the Petitioner pending the decision of bis 
application to be adjudicated an insol- 
vent. 

The facts of the case will appear from 
the judgment. 

Itabus Rajendra Chandra Guha and 
Kamini Kumar Sarkar for the Petitioner. 

Mr. J. N. Majumdar and Dabu Romesh 
Chandra Pal for the Opposite Party. 

The JuDfiME.NT OF TUB COURT was as 
follows : — 

(^UMiNG, J. — This is a Rule issued by 
my learned brothers Mr. .lustice B. B. 
Ghose and Mr. Justice Panton against an 
order of the learned District Judge of 
Alipur refusing to grant ad interim pro- 
tection to the Petitioner pending his ad- 
judication as an insolvent. It would ap- 
pear that the Petitioner applied to the 
District Judge to be declared an insolvent 
and asked the District Judge that pend- 
ing the decision of his application to be 
adjudicated an insolvent, he should be pro- 
tected agaiust arrest at the instance of his 
creditors Nos. 1, 2 and 3. The learned 
District Judge rejected that application 
on the ground that the Provincial Insol- 
vency Act made no provisions for such an 
ad tntm'm. protection, nor was there any 
law under which an ad interim protection 
could be granted. , 

This Rule must obviously be discharg* 
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ed, for the learned District Judge ia 
clearly quite right in the view he has 
taken. The learned vakil who has appear- 
ed for the Petitioner has been unable to 
point out to us any section of the Provin- 
cial Insolvency Act .under which this ad 
interim protection could be granted to 
the Petitioner. The learned vakil has 
drawn our attention to sec. 5 of the Act. 
He seems to argue, if I understand him 
rightly, that sec. 5 gives the Court power 
to grant a Petitioner ad interim protec- 
tion. He has not been able to satisfy me 
how sec. 5 does grant the Court power to 
grant ad interim protection. Ue would 
seem to argue that possibly the Court had 
in its inherent powers the power to grant 
ad interim protection. Without dis- 
cussing whether or nut a Court bas in its 
inherent ^xiwers the power to grant ad 
interim piotcction, it is quite clear that 
the Provincial Insolvency Act has speci- 
fically laid down that in such a case as 
the present one protection cauuot be 
granted. As the order of the learned 
District Judge is perfectly legal and right 
and he was quite correct in holdmg that 
he had no jxiwer under the law to grant 
ad interim protection, no case arises for 
our revision under sec. 115, C. P. C. 

The Buie must therefore be discharg- 
ed with costs. Hearing-fee, two gold 
mohurs. . , i 

Paqb, J. — I agree that the Rule should 
be discharged. There is no provision in 
the Provincial Insolvency Act in respect 
of orders to prevent the arrest of a Peti- 
tioner pending the hearing of a petition 
for insolvency. Even if the Court has 
jurisdiction to make an order of this des- 
cription in the exercise of its inherent 
powers, having regard to the express pro- 
visions with relation to protection orders 
and release from arrest set out in the 
Provincial Insolvency Act (as to which 1 


desire to reserve my opinion), the fact 
that the lower Court has not passed an 
“ ad interim protection order ” in the 
exercise of its inherent powers, in my 
opinion, does not bring the order in ques- 
tion within the ambit of sec. 115, C. P. G. 

S. N. 13. Rule discharged. 


[CBIHINAI. RBVISIONAL JURISDICTION.) 

Rsv. No. 376 or 1985. 


Samdibson, (\ J. 
Prsrson, J. 
1925, 

23, July. 


Tbohss j. H. Armuf, 
Petitioner, 

V. 

Kbdaknath Ghobb, 
Opposite Party. 


StaUment nuide by eomplmuant to J)eptUy Com- 
mUsumer of Potice, if admittiblo in ooidmee at ih» 
trial— JUugutratdo refusal to coneider tucA etatement, 
eject of— Conviction set aside on ground of admic- 
dUc evidence not having been considered bg Magis- 
trate— Usual course oj re-trial ■ Special circulars 
not Warranting order for re-trial— Delay in the 
disposed oJ case, misehisvous effect of, amounting to 
denial of justice— Evidence Act (I of 187g), sees. 
166 (3), 116— Penal Code (Act XLV of I860), 
sec. StS, 


The Petitioner, a sergeant of the Cal- 
cutta Police, was convicted by an Hono- 
rary Presidency Magistrate under sec. 
su'd, I. P. C., for causing hurt to the com- 
plainant, the driver of a taxi-cab, and sen- 
tenced to pay a fine of Rs. bO'. It appear- 
ed that the Magistrate refused to consi- 
der certain statement by the complain- 
ant to the Deputy Commissioner of Police 
on the ground that they were inadmissible 
in evidence! 


Held — That the statements in ques- 
tion which were at variance with those 
made before the Magistrate were admis- 
sible in evidence and as they were im- 
portant from the point of view of the de- 
fence and the Magistrate had not taken 
them into consideration in convict- 
ing the accused, the conviction and sen» 
tence should be set aside. 
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Held — That such a delay as took 
place in the case teas inexcusable having 
regard to the simple nature of the case 
and it might easily amount to a denial of 
justice. 

Having regard to the circumstances of 
the case and especially to the fact that the 
trial extended over more than a year, the 
High Court did not direct a re-trial. 

. Per Pearson, J. — The evidence teas 
admissible under sec. 166, sub-sec. (13) of 
the Evidence Act subject only to this 
that the provisions of sec. 145 of the Evi- 
dence Act had been complied with in the 
matter of putting the specific parts of it 
which were to be relied upon to the wit- 
ness in cross-examination. 

The delay which occurred in the case teas 
only inviting evidence which could not be 
relied upon. The longer the period 
allowed to elapse from the time of the 
event to the time when the witnesses gave 
evidence the greater the probability of 
confusion and of the truth being obscured, 
particularly in a ca«c. where the accused 
happened to be a police officer and the 
alleged offence arose out of his conduct 
during the course of his duties. 

This was a Kale granted on the 19th 
May 1925 against an order of the Hono- 
rary Presidency Magistrate, Calcutta (T. 
N. Goswami, Esq.), dated the 28rd March 
1925, convicting the Petitioner under sec. 
328, 1. P. C., and sentencing him to pay a 
fine of Rs. 50. 

The facts of the case will appear fix}m 
the judgment. 

Mr. Sen, Advocate and Babu Satindra 
Nath Mukherjee for the Petitioner. 

Babu Panna Lai Ohatterji for the 
Oppoute Party. 

The Judgment of the Coubt was as 
folUwji 

B.%hEHSuN, C. J. — This Rule was 


granted by ray learned brother Mr. 
Justice Panton and me calling upon the 
Chief Presidency Magistrate and the 
Opposite Pak'ty tto show cause why the 
conviction of and the sentence passed on 
the Petitioner should not be set aside <m 
grounds Nos. 1, 8 and 9 stated in the 
petition. 

Thu Petitioner was convicted by an 
llouorai'y Presidency Magistrate for as- 
sault under sec. 823 of the Indian Penal 
Code and sentenced to pay a fine of Rs. 50. 
That decision was given on the 23rd of 
March 1925. 

The Petitioner is a sergeant in the Cal- 
cutta Police attached to the Kumartoli 
outpoKt and the assault is alleged to have 
been committed on the 19th of February 
1924. 

Thu case lor the complaunant Kedar- 
natli Ghofic, who is a taxi-cab driver, 
shortly stated was as follows : — ^He was 
driving a taxi-car near a tea-shop in 
Abiritolla Street when some person from 
the tea-shop summoned him to stop. Ho 
stopped and the man, who called him, 
asked him to wait 2 or 3 minutes while 
he had some tea. The 'Complainant, 
thei-efore, drew up his taxi and waited. 
The Petitioner came upon the scene and 
asked him to move his car. The comr 
plainant gave him the explanation, which 
1 have already mentioned, and then it 
was alleged, without any cause, as the 
complainant (the taxi-driver) was about 
to start hie taxi, the ofKcer assaulted him, 
lK)ked him with a stick and then gave him 
a blow on the head. The blow on the 
head caused an abrasion of the skin and 
bleeding. The sergeant then blew a 
whistle, which brought 2 or 8 oonstablea 
to the spot, dragged him out of the car 
.and took him to the thana. That is the 
complainant's story. 

The case for the Petitioner is thgt be 
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found the complaiiiant'ij cab stationary 
and on askinj; the complainant to move it, 
be was told that he stopped there for the 
purpose of getting a cup of tea. The 
Petitioner then told him that he must nut 
stay there and asked him to move his car 
which he refused to do. The Petitioner 
also asked for his license but the com- 
plainant refused to produce it. The* 
Petitioner then attempted to arrest the 
complainant with the object of taking 
him to the thaiia because of the obstruc- 
tion which he had caused and because he 
refused to produce his license. There 
was a scuffle and the Petitioner had to 
get assistance and in the course of the 
scuffle the complainant's head was hurt 
by his falling on the ground. 

The Itu’e was granted on three grounds^ 
The lirpt was " that the learned Magis- 
trate’s judgment was nut in accordance 
with law inasmuch as he had not consi- 
dered the evidence of the witnesses exa- 
mined on behalf of the defence.” 

On further examination of the judg- 
ment and by reason of tlie explanation of 
the Magistrate, I am of opinion. that there 
is no substance in that ground. 

Another ground on which the Rule was 
granted was that ” the learned Magistrate 
was wrong in holding that the statements 
of Eedarnath, Anath, jSfotilal and Haren- 
dra Chakervarty before the Deputy Com- 
missioner of Police were not on the ro- 
cord and the said witnesses were not con- 
fronted with them.” This ground, as 
far as £ can see upon furtlier iufurniatiou, 
now, needs consideration only vsitli re- 
gard to the complainant Kedaraath and 
Anath. 

It appears that the complainant was 
examined by the Deputy Commissioner 
on the il2nd of h'ebruaiy, that is to say, 
three days after the event, and he was 
represented by a pleader. The Deputy 


Commissioner took down his statement 
in writing ; and, there is no doubt that 
the complainant, when he was before' 
the Magistrate in this case w’as cross-ex- 
amined with regard to certain statements 
which he was alleged to have made to 
the Deputy Commissioner and which the 
Deputy Commissioner had taken down in 
writing. They were put to the com- 
plainant for the purpose of showing that 
the comjilainant’s evidence could not bo 
relied mxm by reason of the fact that the 
complainant had made statements to the 
Deputy Commissioner which were in- 
consistent w'ith parts of the evidence 
which he had given before the Magis- 
trate. 

'I’hc Magistrate slated in his answer to 
the Pule as follows: — ” With regard to 
ground 8 of the |)clitiun this C^ourt con- 
sidei'od the statements of the witnesses 
Kcduriiath Chose (and not Klmgendranath 
as istulcd in the petition, evidently 
llirough an oversight), Anath, Motilal 
and Hareudra C'hakervarty before the 
J.teputy Commissioner of i’olicc inadmis- 
sible in evidence fur the following rea- 
sons.” 1 need not deal with Ibis point 
at any length because the learned 'Vakil, 
who appeared for the Crown, did not en- 
deavour to support the contention, which 
was put forward by the Honorary Magis- 
trate in this respect — and, he stated that 
he could not contend that the statement 
which Kedaruath, the complainant, had 
made to the Deputy Commissioner was 
inadmissible. In my opinion the learned 
V'akil for the Crown was correct in his 
opinion and took the right course in not 
contending that the statement was in- 
admissible. In my judgment it was od- 
' missible. 

It therefore appears that in (his respect' 
there was ground for this Rule being 
granted. 
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The next qiu'slion wliich bus to be con- 
siilercd id wlietlier tlie Rule should be 
uiudc absolute by reason of the matter to 
which I have just referred. 

lu uiy u[)iuiun, the statement which 
the complainant made to the Deputy 
Commissioner was of imiMrtance, tirat 
because it was made within three days of 
the occurrence and the evidence f»iven Uj’ 
the complainant before the Maffistrate was 
^iven some inuntbR after the event. 
Therefore, it is probable that the com- 
plainant would be more accurate, when 
he w'as making; his statement three days 
after the event, than when he was givin}' 
evidence some months after. 

In the second place the statement 
which the complainant made to the De- 
puty Conunissioner (;ontaincd some 
im^iortant admissions ; for instance, the 
complainant said ; “ I stopp.'d my car. I 
was ‘^*.y down but the 

would-be passenger told me to wait a 
couple of minutes. 1 then ordered for a 
cup of tea from the tea-shop-keejwr who 
sent me a cup of tea. 1 w’us drinking it. 
Just at this time a sergeant came and told 
me to move on and 1 told him that I was 
waiting because a 13aboo had told me to 
wait. Saheb asked for my license. 1 
did not show him tlje license but I was 
begging the sergeant to excuse me at 
which the sergeant abused me.’’ 

That statement refew to two matters, 
first, that the complainant was having a 
cup of tea ; and secondly, that ho was asktil 
for his license and he did not produce it. 
Both these statements the coinplainanf 
denied w’hen they were put to him when 
he, was giving evidence before the Magis- 
trate. 1 do not place much importance 
upon the point whether the taxi-driver was 
having a cup of tea or was not liaving a 
" Clip of tea — but the other matter is of im- 
port ancti^Jii^a use if he was asked for the 


license and he refused to produce it, I 
understand tliat it wou'd be the’ duty of 
the I’ctitioner to take him into custod.y, 
and if the complainant resisted, the I’e- 
litioncr would bo justified in using the 
neces ary amount of force to c.irry out his 
duty. 

I’o what extent the mind of the 
Honorary Magistrate would have been 
influenced, if iie liad understood that the 
above-mentioned evidence was admissi- 
ble and that he must take it into con- 
sideration it is difficult to say. It is true 
that in liis judgment the ^lagistrate did 
refer to this statement having been put to 
the complainant when he was giving 
evidence, but I do not find that the Magis- 
trate at any lime in his judgment came to 
any definite decision wheth-.^i‘ the com- 
[daiiiant was asked for the license and 
wliother he refused to p.’’oduce it. He has 
referred to the fad tJiat the complainant 
was charged with ubstriictioii and was 
convicted of causing an obstruction; and, 
the Magisirale seems to have thought that 
there the matter ended and that he need 
not consider that question further. 

lu my opinion it was essential in this 
case that tJic Magistrate should make up 
his mind in the first instance as to how 
the scuUle liegan — did it begin by an un- 
warranted assault by the I’etitioner upon 
the complainant or did it begin by reason 
of the L'etitioucr asking him for the licensj 
and by reason of tlic complainant re- 
fusing to produce ilV 

It seems lu n.e quite possib'e that if 
the Magistrate had upphe.l liis mind to 
that view of the case he might have come 
to a c’ontrary conclusion. 

Eor these reasons, without expressing 
any opinion upon the merits of the case 
I am of opinion that this Rule must be 
made absolute. 

In the ordinary course, and especially 
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having regard to the fact that the Peti- 
tioner was in the position of a sergeant 
of the Folic?, I should have thought it 
necessary .to remit this matter to the 
Magistrate in order that it might be re- 
tried, the Magistrate giving due weight 
to the evidence which he thought was in- 
admissible but which T have decided is 
admissible. 

But this is, I trust, an exceptional 
ca'>:e : and, in my opinion fur the reasons, 
to which I will presently refer, it would 
be* wrong for this Court (o direct a fur- 
ther trial. 

The Buie therefore must be made abso- 
lute, the conviction and sentence set 
aside : and, the fine, if paid, will be re- 
funded. 

1 have already stated that the occur- 
rence took place on the 19th of February 
1924 and the matter was eventually de- 
cided by the Magistrate on the 2drd of 
March 19'25, more tlian a year af(e,r (lie 
event. We were informed that I lie pro- 
ceedings against the J’etitioner were in- 
stituted on the 20th of ilarch 1924, which 
was, as my learned brother reminds me, 
the day following that on which the piKi- 
ceedings against the coinplainunt were 
started in respect of the alleged obstruc- 
tion. We were informed that the liearing 
of this case did not begin until the 25th of 
August 1924, as I understand, because 
the other case (the prosecution of the 
complainant) was taken up first and was 
itot concluded until about that time. 

lu my judgment there are not sufiicient 
materials before this Court to enable it to 
form any estimate as to what was the 
reason or what were the reasons for the 
extraordinary delay which occurred in the 
disposal of this case. 

It is only necessary to mention one or 
two facts to see that some steps must be 
taken to prevent such delays occurring in 


the future. This was a simple case — on 
ordinary assault case — which in my judg- 
ment ought to have been disposed of 
within a week or so after the event, which 
happened on the 19th February 1924. 
Instead of that, I find that witnesses were 
examined in August, September, Octo- 
ber and November 1924, and Ihe decision 
was not given until March 1925. Whe- 
ther Ibis is cHinsidered from the point of 
view of the cumplainant or from the ixiint 
of view of the Petitioner, such a delay as 
took place in tins case, is inexcusable 
having regard to the simple nature of the 
case, .and it might easily amount to a 
denial of justice. 1 desire to make it 
clear that I do not intend to make any 
reflection upon the Honorary Magistrate, 
because, as I have alrea<ly said, 1 have nut 
sufiicient materials to enable me (o specift 
what was the cause of the delay, and fur- 
ther it is evident that the Magistrate look 
gi’eal care with the ease. 

The fact, however, remains that it wjis 
more than a year before tins simple case 
was disposetl of; and, iny learned brother 
and I are of opinion that it is our duty to 
call attention to it and direct that a copy 
of our judgments be sent to the Govern- 
ment of Bengal. 

Pbarson, J. — I entirely agree with the 
judgment of the learned C'hief Justice in 
this matter : I also think that the learn- 
ed Magistrate ought to have gone right 
back to the very beginning of the events' 
leading up to the assault, and from that 
point of view it was of very great mate- 
riality to consider the question which has 
been raised of the demand for the produc- 
tion of the license by the accused from the 
complainant. 

In so far a.s the learned Magistrate has 
stated in his explanation that he consi- 
ders the previous statement of certain 
.uitnes-ies inndmissiblc in evidence, I 
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only wish 1o say that it ia abumlautly 
clear to my mind tliat the evidence was 
admissihle under sec. 155, sub-sec. (.1) of 
the Evidejice Act subject only to this, 
that the provisions of sec. 145 of the Evi- 
dence Act had been complied with, in the 
matter of putting the siwcific ])art8 of it, 
which were to he relied upon, to the 
witne^ises in their cross-examination. 
That in fact \\nB done in at least two 
cases. That evidence was admissible. 

I desire to associate myself entirely 
with what has fallen from the learned 
Chief Justice with regard to the delay 
which has taken place in this case. I 
have not been able to go in detail into the 
matters which would enable me to say 
upon whom the blame rests. While I de- 
sire also to ass'-ci do myself with what has 
been said alwu: llie great care which the 
IMagistrate seems lo have a[)plicd in 
coming to his judgment in the case, it 
seems inconceivable that a simple assault 
case-— whicdi oughi to ha\e been disjiosed 
of within a few days of the event or. at 
any rate, within a few days of the com- 
plaint — should spread itself over a ]jcriod 
of more than a year before the decision 
was arrived at. Such delay is only in- 
viting evidence which cannot be relied 
upon. The longer the*perio<l allowed to 
elapse from the time of the event to the 
time when the witnesses give evidence 
the greater the probability of confusion 
and of the truth lieing obscured, particu- 
larly in a case like this where the accused 
happens to be a police officer, and the 
alleged offence arises out of his conduct 
duripg the course of his duties. 

S. C. M. 


I f V • ''REVISIONAL JUBISOICTION.] 
Rbv. No. 6 OF 1926. 

0. (y OiiosR, J. 11a»a Mohah Das, 
Duvai,, J. Petitioner, 

]92t;, V 

19, Fi bruary. Tub IviKG-Eursi.O.t 
Improper trial - Conviction by Magivtrate of of- 
frnre triable by him token fact* proved ehowed com- 
miman of ofence triable e.rclusively by Court of 
Sfstlon* Covvirtimi ret atlde by High Court and 
Magi»tfate directed to commit aecu*ed to Court of 
SenioH* - Indian Penal Code (Act XL V of 1860), 
sec*, m, 471. 

Wltere Lhe Petitioner was convicted 
the Magistrate under sec. 196, I. P. C., 
but it appeared, on the findings arrived at 
by him that there teas a prim& facie case 
against him under sec. 471 which was ex- 
clusively triable by the Court of Sessions, 
the High Court in revision set aside the 
conviction anti sentence and directed the 
Magistrate to commit tint Petitioner to 
Hie Court of Sessions. 

This was a Rule granted on the 6th 
.lanuary J9'2C against an order of the 
Extra-.^ssistant Commissioner of Bar- 
peta (Moulvie A. Rahman), dated the 
lOth June 19-25, convicting the accused 
under sec, 196, T. P. C., and sentencing 
him to undergo rigorjus imprisonment 
for 15 months and to pay a fine of Ks. 200, 
the or.ler having been confirmed, on ap- 
l)eal, by the Sessions Judge of the 
Assam Valley Districts (Mr. R. E. Jack) 
on the 14th November 1925. 

The facts appearing from the judgment 
of the Sessions Judge are as follows : — 
The Petitioner was convicted of 
an offence under sec. 196, 1. P. C., on the 
ground that he used in evidence as 
genuine a forged receipt for Bs. 600 
knowing it to be forged. It was urged that 
the prosecution case being that the accus- 
ed dishonestly used as genuine a valuable 
security knowing it to be forged, he 
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should have been charged with an offence 
'under sec. 471, I. P. C.. and oommitled 
to Sessions. ... 

The case was previously tried and on 
appeal to the Sessions Court remanded 
for re-trial on the ground that the provi- 
sions of sec. 860, Cr. P.. C., had not been 
obscrvod. Then there was an application 
to the High Court for trial by another 
Magistrate. But neither in the Sessions 
Court nor in the. application to the Hisfh 
Court was any objection made to the trial 
of the case under sec. 196, I. P. C., and 
it was not until after the prosecution case 
had been closed that an objection was 
made to the jurisdiction of the Magistrate 
and even then there was no attempt to 
appeal against his orders. The Sessions 
.Judge found : — “ The accused Ap])e!lant 
does not >eein to be prejudiced in any way 
by his trial for an olTciice under sec. 196, 
l! P. C. 

“ The le arned Magistrate has discussed 
the evidence and the probabilities of the 
case at considerable length and tie is 
right in holding that the receipt for 
* Ks. 530 is forged. The accused produced 
the receipt before the Munsif of Barpela 
in an execution case to show that he had 
paid to the decree-holder Rs. 530 out of 
the decretal debt. The decree-holder 
denied that he had. received the money or 
granted the receipt.",. .... . > 

On a consideration of the evidence and 
taking all the circumstances into' account, 
the Sessions Judge was convinced that 
the receipt was a forgery and that the 
accused knew it to be a forgery and was 
rightly convicted under sec. 196, 1. P. C. 

Babiis Sureah Chandra Talukdar and 
Jatiah Chandra Guha for the Petitioner. 

The JODQMBNT OF THB COUBT was as 
follows 

' In this case the accused has been con- 


victed under sec. 196, I. P. C. A perusal 
of the judgment of the learned Magistrate 
shows that there should not have been a 
conviction under sec. 196 having regard 
to. the facts found [see in this' connection 
Empress v. Khirdde Chandra (1)]. The 
Jacts found show that the section of 
the Indian Penal Co<le, under which the 
accused should have been cbai'god, is sec.' 
■471, I. P. C. An offence under sec. 471 
is exclusively triable by a Court of 
Sessions, and on the findings arrived at 
bv the Magistrate it would appear that 
there is a primd facie case against the ac- 
cused under sec. 471, 1. P. C. 

We therefore set aside the conviction 
and sentence under sec. 196, I. P. C., 
and direct the Magistrate to commit the 
accused to the Court of Sessions to stand 
his trial under sec. 471, I. P. C. With 
these remarks let the record be sent 
down to the lower Court as early as pos- 
sible. 

The Petitioner who is on bail will re- 
main on the same bail as he is now pend- 
ingt further orders of the Magistrate. 

, S. C. M. 


PRIVY COUNCIL. 

[ApPBAL from TOB CoUbT OF THB 
llESlDBNT IN UlrSOBK.] 


Viscount Dunedin. 

Mr. Amber Alt. 

Sib Abtuur Cuankell. 
i!»26, 

^eard, 26, January. 
Judgment, 26, January. 


Thomas Chables 
WlLUaH ttSlI B, 
Appellant, 

> «. 

Lilian Mildbbd 
Kbllf, 
Respondent 


Breach of promiee to marrjf— Woman married at 
time of promiu but expecting to be divorced and 
dUeorced evJbeequendg— Promite, if actionable— Im- 
plied new promite after divorce— Damagee, measure 
of— Seduction, pr^f of, if relevant— Privg CouneU 
—Praetiee, not to reeiew meaeure of damagee. 

A promise to marry a woman who at 
(1) 1. L. B. S 0«). 717 (1680). 

m 
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the time of the promise was a married 
woman, though it was understqod bet- 
ween them that a divorce was going, to 
take place and a divorce did afterwards 
take place, is a void promise. 

Where the parties, nevertheless, consi- 
dered themselves as engaged persons and 
behaved as such, and after the termdna- 
tion of the divorce proceedings when the 
woman became a free woman, the man 
bought her a ring and actuallg arranged 
the date on which they were to be 
married : 

lle\A—That the Courts in . India pro- 
perly inferred that there was in law a 
new promise to marry, 

DiTOHAM V. WouRALL (1) and Db 
Thoren V. ATTORKHy-GENisHAL (2) refer- 
red to. 

The Judicial Committee would not in- 
terfere with a measure of damages which 
had been fiwed by a Judge unless they 
saw that there was something very 
clearly wrong with the figure which he 
had fixed upon. 

These were consolidated apiieals (No. 152 
of 1924) fivni a decree, dated the 20tli 
March 1923, of the Court of the Resident 
in Mysore at Bangalore, which varied a 
decree, dated the 11th September 1922, 
of the Court of tlie District Judge, Civil 
and Military Station, Bangalore. 

the Plaintiff-Respondent in the pre- 
sent appeal sued the Appellant ' claiming 
damages for breach of promise of mam- 
»ge- 

The facts as concurrently found by Uie 
Indian Courts were as follows : — 

The Plaintiff was in 1905 married to 
William Kelley, but lived apart from him 
after two .years of married life. 

. The Defendant in* 1911 proposed marri- 

! 6 C. P. D. 410 (1880). 

■ aiTl. B. 1 App. Cm. 880 (1«6). 


age to the Plaintiff and offered to help her 
financially in procuring a divorce. * 

The offer was accepted and with tto 
Defendant’s financial assistance the Plain- 
tiff obtained a decree whicH was made 
absolute on lltb August 19l4. Subse- 
quent to that date the Defendant boarded 
with the Plaintiff’s mother and the parties 
behaved as an engaged couple. 

In June 1919 the Defendant gave the 
Plaintiff an engagement ring. 

In May 1920 the Plaintiff and her 
mother went to England and I'etumed to 
Bombay in August 1921. 

The Defendant was married in Bom- 
bay to a lady other than the Plaintiff in 
August 1920. 

Both Courts in India held that Iho De- 
fendant was engaged to the Plaintiff until 
his marriage in 1920 and they found that 
tho Defendant had broken his contract. 

The District Judge awarded damages 
of Rs. 50,000 but that amount was re- 
duced to Rs. 15,000 by the Resident. 

The Defendant appealed and the Plain- 
tiff cross-appealed on the question of 
damages. 

Mr. E. L. Thornton for the Defend- 
ant contended that the contract to marry 
was void throughout as being opposed to 
public policy and could not become opera- 
tive by ratification. He further contend- 
ed that it was dissolved by mutual con- 
sent. 

Mr. R, A . Yule tor the Plaintiff. 

Their Lordships’ Judgment was deli- 
vered by 

Viscount Dunedin. — ^This is an action 
by a lady for breach of promise of mar- 
riage against the Defendant. The case 
was tried by the District Judge of 'the 
Civil and Military Station, i^ngalore. 
He formulated the following issue : ** Was 
there a valid contract of marriage? 
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Their Lordships think perhaps the ex- 
pression there used ought rafter to have 
been whether there was a definite promise 
of manliage, because the expression “ con- 
Hract of marriage is usually used 
in another sense, but it is quite plain 
what he actually meant. He found that 
issue in favour of the Plaintiff. He then 
went on with another issue : “If there 
was such a valid contract, did the Defen- 
dant or the Plaintiff break it either ex- 
pressly or impliedly?" He found iKat 
issue also in favour of the Plaintiff. 
W’hen the case went to appeal the learned 
Resident in Mysore found that the en- 
gagement did subsist up to the time of 
the Defendant's marriage with another 
lady, and therefore a breaking of the 
contract was necessarily inferred. 

The (mint was taken by the Plaintiff, 
the Respondent in the tbain appeal, that 
these two findings, being concurrent find- 
ings of fact, cannot be interfered with, 
and, to a certain extent their Lordsbipp 
think that is true, but at the same time 
the Defendant put forward what he con- 
sidered a legal plea, because he. said that 
upon a proper consideration of the pro- 
mise which had been held proved, that 
jHomise was not a promise which could be 
recognised in law, because it was merely 
a ratification of a void promise which had 
been made before. 

That idea arises upon these -facts. It 
is undoubtedly the case that the Defen- 
dant first promised to marry the Plain- 
tiff when, as a matter of fact, she was a 
married woman. It was understood bet- 
ween them that a divmce was going to 
take place, and a 'divorce afterwards did 
take place ; but it has been quite well 
settled, and no one can doubt the 
Jaw upon the subject, that a pro- 
mise made in such circumstances is 
a void promise. . Nevertheless, the 


parties considered themselves as en- 
gaged persons; behaved ss engaged per- 
sons, and, though their Lordships need 
not go through the various circumstances 
of the case, it is certain that after the 
divorce proceedings had gone through, and 
consequently the Plaintiff became a free 
woman, the Defendant bought her a ring 
and actually arranged the date on which 
they were to be married. 

The legal point is whether, from cir- 
cumstances like that, it is possible to infer 
what really is in law a new promise to 
marry. There is no difficulty as to con- 
sideration because the promise to marry 
is sufficient consideration. It seems to 
their I/ordships that the case is in pre- 
cisely the same position as the case of 
Ditcham v. Worrall (1) and their Lord- 
sliips cannot do better than read a few 
words from the judgment of Lindley, J., 
(as he then was) in that case. He says 
at p. 414 : — 

** Unless, therefore, the statute " (he is speaking of 
the Infants llelief^Act) ** forbids such an inference 
from their oonduot, it appears to me that the Jury 
might have found, and ought to have found, that 
there was a promise by the Defendant after he came 
of age to marry the Plaintiff on the day ultimately 
fixed for the marriage, and not a mere ratification of 
. a promise made previoualy to marry at a day to be 
thereafter fixed,'* 

and then he gives reasons for saying that 
that opinion is warranted by tlie 
decision of the House of liords in ■ the 
case of De Thoren v. Attomey-Genisral 
(2). Their Lordships entirely agree with 
that reasoning. It seems to them that 
when persona fix a day for their marriage 
it may be inferred from this that there ia 
a promise of marriage, and one is not 
bound to take it as a ratification of a con- 
tract which in itself is void, and which, 
therefore, in law cannot be rectifi^ by 
anything that can be subsequently done. 

(U £ B. 5 0. P. D. 410 (1880). 

(8) L. B. i App. Cm. 688 (1878). 
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Accordingly their Ijordships think 
the learned Judges here on tlie facta. 
. which cannot be controverted because they 
are conciiri'ent findings, came to a con- 
. elusion which they were perfectly warran- 
ted in law in coming to. 

Although their Lordshipa did not stop 
the Appellant from reading the evidence, 
they really think tliat the examination of 
the evidence as to liow the parties behaved 
afterwards was scarcely relevant in view 
of these two findings, but, as it has been 
gone into, their Lordships would wish to 
say that thev think that the learned Re- 
sident has taken a perfectly coiTect view 
of what hap{)ened between these two 
parties. They had lover's quaiTels, encli 
was unwilling to take the first step of re- 
conciliation, and so they drifted on with 
periods of separation, bnt after a time 
came together in India, when this renewed 
{iromise was made. 

Now the learned District Judge held 
that the matter was made worse by what 
he considered was a proof of seduction. 
That piY>of of seduction was rejected, aiid 
rejected their Lordships think upon per- 
fectly right grounds, by the learned Re- 
sident on appeal. Thp result was that the 
learned Resident, onlnppeal, reduced the 
damages from Rs. 50,000 to Rs. 15,000. 

Their Lordships, whatever their own 
.views would have been if they had been 
trying the case, would never think of in- 
terfering with a measure of damages 
winch had been fixed by a learned Judge 
unless they saw that there was something 
very clearly wrong with the figure which 
he had fixed upon, and, therefore, as re- 
gards ttiis part of the judgment also they 
<lo not. consider it right that it should be 
altered. ■ 

'Their 4^4^hip8 will therefore humbly 
Bu Majesty that the .inain appeal. 


should 1)6 dismissed, and that the Rer 
Bfxindent . sliould have such, costs as a 
pauper can obtain, because slie has b^^H 
allowed to defend in forma pauperis, and, 
as her cross-appeal has not been insisted' 
upon, it should also be dismissed, and that 
there should be no costs to either party 
in that cross-appeal. 

Solicitors ; Messrs. Josselyn iC Hlwes 
for the Defendant-Appellant. 

ft. D. M. 


PBIVT OODNCIL. 


[Appbal from Madias.] 


Lord Dunedin. 
Lord Shaw. 

Lord DLANssBCRGn. 
Sir John Edge 
1925 , 

Heard, 

17, December, 
19i6, 

Judgment, 

.2', January. , 


Hwa Rajeswafa 
SaTUrA'i'i Avarual, 
Raja of Ramnad, 
Appellant, 

V. 

K^MtD Rowvhen and 
ors., Respondents. 


Madras Elates Land Aet (I, M,G.,ofl908X 
see. 12 -Sait- bjf landholder for eompeasation for 
trees by oeeupaney raiya's— Trees growing on 
tenants’ land, not mentioned in lease - Lease dealing 
with trees on the land as a separate entity— Trees ■ 
se tled with persons other than tenants of land on 
which they grew— Position oj oeeupaney raiyat in 
each ease — Measure of'damagee. 


The ordinary position of a raiyat is tfiat 
he is in possession of the land for agru 
euUural uses, but that he is not entitled 


to cut down trees. 

Adverting to the modification of this 
position as enacted in sec. 12 of the Mad- 
ras Estates I^and Act, -I of 1908, M. 0., 
where occupancy raiyats cut down some 
palmyra trees : 

Held — That sec. 12 of the Act applies', 
and the landholder has no claim for eotn- 
pensation for trees growing on the land 
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which is held by a raiyaf though no men- 
tion of trees be made in the lease. 

Sec. 12 does not apply where the trees 
are let to a person on whose land they 
do not grow and the landholder is entitled 
ft) the full value of the trees cut. 

Mubuoappa V . Ramanathax (1) approv- 
ed. 

Qiiapre . — When the frees grew on land 
held by a raiyat but were let as a separate 
entity in his lease. 

This was a consohdated appeal (No, 29 
of 1924) from a judgment and orders, 
dated the 24th Februaiy 1920, of the High 
Court at Marlras, reversing a judgment 
and decrees, dated the .'ith October 1917, 
of the (’ourt of the District Munsif of 
Manamadura. 

The suits were filed by the Appellant 
Baja as Small Cause Court suits in the 
District Munsif’s Court. 

The Plaintiff claimed damages against 
the Defendants for cutting down and 
cairying away palmyra trees. 

The District Mnnsif decreed the suits 
and the Plaintiff preferred petitions to 
the High Court, under see. 2.'5 of Act IX 
of 1887, for the revision of the said decrees 
on the ground that the damages had been, 
wrongly asseraed. The High (Jourt dis- 
missed the Plaintiff’s petitions and allow- 
ed a revision petition preferred by one of 
the Defendants. 

The facts and the findings thereon by 
the Indian Courts are fully set out in the 
judgment of the Judicial Committee. 

Messrs. L. DeGruyther, K. C. and Ken- 
worthy Brown for the Appellant. 

Mr. Narasimham for the Respondents. 

Their Lobdsbips’ Judgment was deli- 
vered by . 

Lobd Dcmbdin.— T he Plaintiff in the 


present set of cases is the Zamindar of 
Bamnad, an estate situated in the Pre- 
sidency of Afadras. The Defendants aie 
raiyats who are tenants of the Plaintiff in 
virtue of certain pot tabs. The Plaintiff 
complained that the Defendants had cut 
down trees belonging to him. The trees 
were palmyra trees, which yield a juice 
which is tapped fmm the trees, and, as 
it makes an intoxicating liquor, has a com- 
mercial value. The Plainflff raised se- 
parate aclions against each alleged wrong- 
doer in the Court of the District Munsif of 
Manamadura, The pleading in the case 
was in the highest degree unsatisfaclory 
and was, as will appear hereafter, the real 
cause of the unsatisfactory condition of 
the case on the appeal before this Uoaril. 
It may be here parenthetically explained 
that the ordinary position of a raiyat is that 
he is in possession of the land for agricul- 
tural uses, but (hat he is not t!ntitle<l to 
cut dow:i trees. But in Madras there is 
special legislation dealing with the sub- 
ject, namely, the Madras Estates Land 
Act, being Act T of 1908, Sec. 12 of that 
Act is in the following terms : — 

Subject to any righti which by cuatom or by con- 
tract in writing executed by the raiyat before the pan- 
ing of tbie Act are reserved to the landholder, every 
oocnpancy raiyat shaU have the right to use, enjoy 
and cut down nil trees now in his holding, and in the 
case of trees which after the passing of this Aot may 
be planted by the raiyat or which may naturally 
grow upon the holding he shall have the right to 
use, enjoy and cut them down, notwithstanding any 
contract or custom to the contrary.*’ 

In tbe definition clause, sec. 3, sub-sec. 
6, “ occupancy raiyat ” is defined : — 

** * Occupancy raiyat * means a raiyat having a per- 
manent right of oocnpancy in his holding." 

Then sub-sec. 15 defines “ raiyat " : — 

" * Baiyat ’ means a person who holds for the pur- 
pose of Sigricalture raiyati land in an estate on condi- 
tion of paying to the landholder the rent which is 
legally due upon it." 

Sub-sec. 3 defines' “ holding ” : — 

'"HoldlBg’ meani a parcel or parcel* of land held 


(1) I L.W.8S1( ».4). 
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uader a single puttah or engagement in a single 
village.** 

Now, what the Plaintiff ought to have 
said in each case was in plain terms that 
the Defendants were not persons to whom 
sec. 12 applied, because they were lessees 
of the trees in terms which made them 
usufructuaries of the trees, but did not 
give them the trees as a mere appanage 
of land let to them, and then to have 
averred that they had wrongfully cut 
down the trees. Instead of this, what he 
did was this (the averments in one case 
may be taken as a sample of the whole as 
they are all in terms i)ractically iden- 
tical). After averring the cutting down 
of the trees, he said : — 

'* The Defendant! who is bound according to the 
custom of the village and Zamin and according to law 
to pay 03mpcnBation to the PiaintilF for the fiaitl 
trees, has not done so.*’ 

To this the Defendant (again taking 
one case as a samjde) replied first, by 
denying that the trees had been cut and, 
second, by denying the custom alleged. 
It is thus evident that, so far, tfie real 
question as to whether the Act of 1908 
applied had not been properly raised. It 
is true that it had been alleged that the 
pottah was a tree pottah. But that al- 
legation had not beeb pressed home by the 
appropriate plea, .that the result was that 
the Act did not apply. On the contrary a 
custom of payment had been set up, which 
exactly fits the exceirtion mentioned in 
the opening words of sec. 12. The parties 
then went to trial in the Court of 
the District Mnnsif of Manamadura. He 
delivered a judgment. In this judgment 
he found as a fact that the trees had been 
cut. He then found in law that, as a 
tirva or rent was paid for the trees, the 
trees belonged tq the Eamindar and 
f^t, therefore, at common law, apart 
if the tenants cut the trees 
ibifif in^«t pay damagese He then went 


on to deal with the averment of custom as 
if it had been ah averment of custom, not 
as to right of payment, which it obviously 
was, but as to scale of payment, which 
it obviously was noti He then found 
that there was no universal custom 
proved as to scale, and thus it 
being left to himself to determine the 
figure of damages, he determined them as 
‘25 years’ purchase of the annual rent value 
of a tree. He did not in his judgment 
make any mention of the Act of 1908. He 
granted decrees in all eases for a sum re- 
presenting tlie 25 years’ purchase of the 
rental value of the trees cut. 

From this judgment ah appeal in the 
form appropriate to such a case from the 
Munsif 8 Court, /.e., civil revision peti- 
tion, .was preferred (o the High Court of 
]\ladra8. This was disposed of by Moore, 
J. He in his judgment, after stating the 
claim, says this : — 

‘These Civil Revision Petitions arise ont of a 
number of small cans© snits which were brought by 

the Petitioner, the Bnja of Bamnad, to recover from 
his tenants the value of palmyra trees on their ho?d. 
iugs which )iad been wrongfully cut and appropriated 
by the ten^^ts. The value of the trees was claimed 
at ihe rate of Bs. 3 per tree in one village and Be. 0 
per tree in the other two villages. In 0. B. P. 
No, 12.58 of IRIS, the Petitioner is the Defendant in 
one of the small cause suits. It was allei^d in the 
plaint that the Defendants, who weie'bonnd abbordliig 
to the custom of the village and Zamin and aooording 
to law to pay compensation to the Plaintiff for the 
trees cut, had not done so. The Defendants denied 
having cot the trees and the oustom alleged in the 
plaint and claimed ihe ownership of the tieea. They 
further contended that the value olairaed was exoes* 
sive. The Distriot Mnnsif found that the alleged 
cutUhg was true and that the value claimed was 
proper for the trees, viz., Bs. 8 and Bs. 6 and that the 
holding oonabted of trees which were amased to 
tirva. On the third point, viz,, • Whether the alleged 
usage waa true and what relief was Plaintilf entitled 
to P * the Dlstdot Mnnsif held that the proper amount 
of compensation would ‘ordinarily* be the.oeidtaliaed 
value of the annual tirva, or twenty.ftve fciiuf s the 
annual iirva. The andinga on the Srst two pointa 
being In Flain^ifra fhvonr/tlie cudy qnesUon for ded« 
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■ion in these petitions is whether the method of 
oaloulating oompensafcion adopted by the tower Oourt 
is oorreot.” 

He then mentions the contention of the 
Defendants under sec. 12 of the Act, but 
he says no more about it. In other 
words, be seems to stick to his view that 
the only question left was the valuation 
question. He criticises unfavourably the 
Munsif’s view of the 25 years’ purchase 
of the rental value of the trees as the pro- 
per measure of damages, a result which, 
he says, he cannot extract from the proof 
as to custom, and he then lemits the case 
to the inferior Court for findings on the 
following points ; — 

“J. Whether there is a valid oustom entitling the 
landholder to claim compensation for palmyra trees 
cat by the Defendants, without the permission of the 
landholder? 2. If so, what is the compensation pay- 
able by the Defendants ? ” 

The case then went back to the lower 
Court. This time there was a diffei'ent 
JIunsif. Ho pronounced a very clear 
judgment. He said : — 

“ 1 have to give findings on the following two 
issues ! — 

1. Wliether there is -a valid custom entitling the 
landholder to claim compensation for plamyra trees 
cut by the Defendants without the permiseion of the 
landholder? 

If. If BO, what is the compensation payable to the 
Defendants ? 

2. Tssue No. 1 

I have heard Ur, T. 0. Srinivasa. Ayyangar, 
pleader for Plaintiff, the Baja, at great length. 1 
have approached the question in the light of 'the 
obsemtions contained in the judgment of High 
C yvLVt, 1 would find the issue in the negative. 

Issue No. 11 roquires no finding in view of my 
finding on issue No. I." 

He also takes no notice of the Act, but 
assumes -that he had been told that the 
Zamindar’s only right to compensation 
rests on a custom to receive it. 

On the return to the High Court of the 
findings, the Zamindar presented a note 
of objections. In these objections he, 
for the first tipae, raised definitely the 


true case as to the application, of the 
Act : — 

. ,"4 The Diatriot Wuuaif erred in throwing: the onua 
of proof on the Plainliff. 

**5. The Dlatrict Hanaif erred in aaanming that the 
Eatatea T«od dot had any application to the pteaent 
oaer." 

The case was ttien resumed by the High 
Court with the returned findings and the 
objections thereto. They, in all the 
cases, set aside the decree of the lower 
Court and dismissed the suits. They 
granted the Hespondents their costs in the 
High Court ; iu one case they directed 
that there should be no costs in the lower 
Court, but in all the other cases they were 
silent as to the costs in the lower Court. 
The opinion of the learned Judge who 
delivered the leading judgment begins 
with the statement that “ the Counter- 
Petitioners are the tenants of land on 
which trees were and are standing.” He 
then goes on to say : — 

** Tho remaining qaestions for consideration are 

(1) Whether the District Munsif was right In 
allowing as damages not tho value of the trees cut, 
but only 26 times the tirva payable ; and 

(2) Whether Plaintiff (Petitioner) is legally entitled 
to claim damages at all, in other words, whether the 
tenants have gob absolute right to doal with the trees 
in any manner without being liable for any damsgea 
for BO dealing. Bo far as the first question is con- 
cerned, 1 might at once say that if tho tenants are 
legally liable for damages, they ought to have been 

* made to pay the market value of tho trees and not 
26 times the tirva, But, on the second point, I am 
of opinion that the Defendants are not liable for any 
damages at all.** 

After dealing with un argument which 
seems to have been presented that the 
right to cut down trees does not include 
the right to appropriate them, which -he 
negatives, he then comes to the true ques- 
tion of the case. This portion of his 
judgment must be quoted in full and is.ae 
follows : — 

** Lastly it was argued that the Defendanta are not 
raiyats holding lands for agricultural purposes, but 
that they are merely persons who have been allowed 
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to enjojr the produce of the trees on payment of some 
romiiTieration to the landholder which remuneration 
do?H not fall within the de&nition of rent in the 
Estates Land Act, and that therefore sec. 12 has no 
application at all. The muchilikas, Exs. E series, 
executed by the tenants do not, in my opinion, sup- 
port this contention They are all ordinary muchilikas 
of .the kind usually executed by raiyats holding land 
under the Zamiudar. The only special feature of 
those muchilikas is that the Axed rent payable by the 
raiynt who holds the land, calculated on the area of 
the land, which is described as Regai punja, is increas- 
ed by an amount varying with the number and sixe 
of the trees in the holding. Under the definition in 
cl. 1 of sec. 3 of the Act, agriculture includes horti- 
culture, and the fact that the rent for the land varies 
with the number of trees standing thereon docs not 
make iho raiynt a mere licensee enjoying the produce 
of the trees under the landlord, lie is the occupancy 
raiyat of the land itself with the trees thereon, though 
paying varying rents according to the number of trees 
existing on the land. (We were told in the coune of 
the argument that the assessment was varied once in 
six years, according to the number of trees at the time 
of the periodical sott'oment.) Beliance wa«i, however, 
placed on the deebion in Murugappa v. lUirmnnthan 
Chettiyar for the o'mtontion tint these were not 
muchilikas for the land held by an occupancy raiyat, 
but that those are agreements for payment of vari 
or tax paynb'o in respect of the t rees hold on tree 
pattas. We have not before us the muchilika execut. 
ed ill that case and if, on a consideration of the terms 
of that muobilika, it was held that it was an agree- 
ment by a licensee to pty /irm for enjoying the pro- 
duce of trees without any kudiwaram right in him 
in the laud on which the trees stood, 1 accept (if 1 
may say so with respoc^) the correctness of that 
decision. But, as I said, Tt am satisfied in this case 
that the laud itself on which the trees stand is held 
on patta, though the rent payable for that land varied 
with the number of trees standing on it, owing to a 
certain amount (varying according to the number of 
trees) being added to the invariable rent based on 
.the extent of the land. Therefore, the Estates Land 
Act does apply to the^ relationship.of landlord and 
tenants in this case.” 

Spencer, J., concurs and says as fol- 

Iqvvs : — 

/*The suggestion that sec. 12 of the Madras Estates 
Land Act does not apply in this case was put forward 
on the assumption that the pattas in the suits were 
purely tree 'pattis and not pattas for land. But a 
reference to the muchilikas on the reooi’d shows that 
thh is ngyhe case. I agree with my learned brother 

yf 381 


both on the general question as to the effect of eeo. 12 
of the Madras Estates Land Act, and as to the order 
to be passed in particular casea.” 

It is, therefore, quite clear that the case 
has been decided upon the. ,(round that 
Ihb raiyats were holders of land on which 
trees stood , that they had cut trees staud- 
iiig on their own lioldings, and tliat they 
liad the right so to cut them in respect of 
see. 12 of the ^fadras Act. It is clear 
also that, had tlie tenants’ riglit to the 
trees not depended on the fact that the 
ti'ees stood on their holdings, but had de- 
pended on a separate lease of the trees 
as trees, whether trees stood on their 
holdings or on the holdings of other per- 
sons, the learned Judges would have come 
to the opposite conclusion and would have 
held that the damages for illegal cutting 
were to be measured by the value of the 
trees so cut and, lastly, it is clear that the 
reason that they held that the trees in 
question were held as part of the laud 
holdings and not in respect of a separate 
title was not in res{)ect of any local know- 
ledge as evidenced by proof led, but be- 
cause they determined the fact as a matter 
of construction of the leases in question 
of which the muchilikus or tenants’ coun- 
terpart were produced. Their Lordships 
are in entire concurrence with the learned 
Judges as to the result in l 0 ]|^ if the trees 
are held on what may be called separate 
title. In such a case sec. 12 of the Mad- 
ras Act does not apply, and they think 
that the case cited of Murugappa v. Kama- 
mtlutn ( 1 ) was rightly decided. They 
think also that the result that follows 
was rightly affirmed by the learned 
Judges, i.e., that the full value of the 
trees which had been illegally cut must be 
paid for. 

But their Lordships are quite imable to 
concur with the reasons of judgment on 

(1)1 li.W, 881(1014). ■ 
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the farther point. From the reference 
made to the Ex. E series of the muehUikaa 
it would seem as if the learned Judges had 
exclusively directed their attention to a 
case where there is both land and trees 
which are included in the lease. In one 
case at least,- by a comparison and refer- 
ence, perhaps it is posHil)1c to infer that 
some at least of the irees arc on the land 
let, but that is not the case with all. 
Moreover there are a large number of 
muohiUkas which deal with trees and trees 
akme. How can it be possible to deduce 
from this, as a matter of construction, 
that these trees are on a land holding of 
the person to whom the tree right is 
granted? How can it be told that he 
bolds any land at all? It is matter of 
common knowledge — and the case already 
mentioned is an instance — that, in view 
of the known ut-e of the palmyra tree, 
leases of what are only the usufruct of the 
trees as such arc granted. Many of the 
muchilikas produce.d |X)int to such a lease. 
But in the judgment they have all been 
compelled to suffer the fate of the tnuchi- 
lika which is above mentioned. If the 
judgment stands it would be very far- 
reaching and, in granting leave to appeal 
to the King in Council, the learned 
Judges seem fully to appreciate that fact. 
In their Tiordsitps’ view, the facts on 
which the case depends have not been 
properly found one way or other. 

There are just three situations in which 
palmyra trees may be held- : — 

1. They may simply be growing on 
land which is held by a raiyat, though no 
mention of trees be made in any lease. 

2. They may be growing on land held 
by a raiyat, but they may be let as a sepa- 
rate entity in his lease. 

8. They may be let to a person on whose 
land they do not grow. 

Assuming trees to be cut without the 


leave of the landholder the position in 
law as. regards 1 and 3 seems simple. 

As regards 1, sec. 12 of the Act of 1908 
applies and the landholder has no claim. 

As regards .3, sec. 12 of the Act of 1908 
does not apply and the landholder has a 
claim for the full value of the trees so 
cut. 

As regards 2, their Lordships will no? 
express an opinion because, as yet, there 
is no determination of the question so far 
as they know, by the Courts in India, and 
they would wish such a determination be- 
fore coming themselves to a conclusion. 

But as regards the cases in this appeal^ 
there are no materials for ascertaining 
positively in regard to the 80 sejarate 
cases in which of the three categories 
each case falls. They cannot be taken 
in a block. Each case stands on its own 
facts. Their Lordships have, therefore, 
come to the conclusion that these cases 
must go back to the Courts in India to 
determine on evidence of fact in each 
partipular case into which category it falls 
and, in accordance with that determina- 
tion, to pronounce or refuse decrees in 
each particular ease. As regards costs, 
for "the reasons statted in this judgment, 
their Lordships consider that the confu- 
sion into which the cases have fallep is 
largely due to the inadequate pleading of 
the Plaintiff. At the same time the De- 
fendants ought not to havo denied the 
cutting — a fact which has been determined 
against them. Their Lordediips, 'there- 
fore, think that the case should be remit-, 
ted as aforesaid, that the Bespondents 
should have the costs of the appeal before, 
this .Board, and in each of the Courts 
below, except the costs of the original in- 
quiry before the first Munsif; that, in 
that inquiry in the case of all Defendants 
who denied cutting of trees ^ tl^i^. slm^ti}. 
be no costs to either party; and that the 

II 7 
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costs of the future progress of the case 
should be determined by the Courts in 
India. They will humbly advise His 
Majesty to issue an order in accordance 
with these views. 

Solicitors ; Messrs, Chapman, Watker 

Shephard for the Appellant. 

Solicitor : Mr. H. S. L. Polah for the 
Respondents. 

G. D. M. 


[CIVIL APPBOLATE JURISDIOTIOR.) 
Lettbbs Patent Appeal 
No. 52 or 1925. 


OCMIHO, J. 

Mokibji, j. 

1926, 

Heard, 

21, January. 
Judgment, 

8, February. 


Monshi Saumuddin 
Ahamiiad, Plaintiff, 
Appellant, 


e. 

Bahih Suuk and 
ors., Defendants, 
Respondents. 


Bengal Tenant Act (VIII of 1SS5), etc. Ui.i — 
Amount of rent annually payable— Decree pa**ed 
upon finding that the landlord has no eo-tharer, 
if amounts to a decree as to the share- of rent pity- 
MU by the tenant. 

The trial Court awarded a decree to the 
Appellant for the full amount of rent 
claimed, finding that he had no co-sharer. 
The first Appellate Co^^rt dismissed the 
Respondents' appeal on the ground that 
sec. 163 of the Elengal Tenancy Act was 
a bar to its maintainability, A single 
Judge of the High Court on second 
appeal set aside the decree of the 
first Appellate Court holding that the 
appeal to it was competent, because 
the decree of the trial Court decid- 
ed a question of the amount of rent 
annually payable by the tenant ; 

Held, on appeal under the Letters 
Patent — That the primary Court having 
found that the landlord Appellant had 
no eo-sharer, ff* had no occasion to 
in fact it did not decide 


the question as to the share — the amount 
— of the rent which he was entiUed to. 

The finding that the landlord has no 
co-sharer and is therefore entitled to the 
whole rent claimed is not a decision of 
the question as to the amount of rent 
annually payable by the tenant. 

Sudhanna Santba «. Basanta EU¥AB 

B.ABKAB (1), NABAIN MAEATON V. MANOFI 

(2), Wafu/uddin Pbamanix v. Mahak* 
ME0 BaiiAki (3), Fabashmoni Dasi e. 
Nabo Eishobb Lahibi* (4), Bashibam 
Nath v. Sbinath (5) and Pakebb Mandal 
Gain v. Arshed Molla (6) referred to. 

This was an appeal under cl. (15) of the 
Letters Patent against the decree of 
Chakra VARTi, J., dated the 81st of March 
1925, passed in appeal from Appellate 
Decree No. 1123 of 1923. 

The facts of the case will appear from 
(he judgment. 

Dr. Dwarka Nath Mitter and Babu 
Manindra Nath Hoy for the Appellant. 

Babus Jitendra Kumar Sen Gupta and 
Rame-ndra Mohan Majumdar (for Diraj 
Mohan Majumdar) for the Respondents. 

The Judgment of tee Court was as 
follows : — 

Mdkerji, j. — This appeal arises out of 
a suit for rent under the Bengal Tenancy 
Act. The Plaintiff landtSrd obtained a 
decree for the entire amount of his claim 
in the Court of ffrst instance. The ten- 
ants Defendants preferred an appeal 
which was held as barred by the provi- 
sions of sec. 153- of the Act. They .pre- 
ferred a Second Appeal to this CiouTt with. 

(1) I. r.. R. 49 ral 6 Si •. 0 . 20 0. w. N. 

flo (mat). 

(2) I. li. R. 17 Cal. 489 (F. B. (1900). 

(8) its 0. W N. IxzU 11924). 

(4> I. L. R. SO Cal. 778: ». o. 8 0. W. N 
193 IIOOSI. 

(6) 2S 0. W. N. iBwl (1910). 

(6) 10 0. W. N. eolnxljoOS). 
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the result that the decree of the 8ub- 
ordioate Judge has been set aside and 
the case has been remitted to his C!onrt 
for the appeal being dealt with on the 
merits. Against this judgment the pre> 
sent appeal has been preferred by the 
Plaintiff under cl. (15) of the Letters 
Patent. 

The judgment under appeal has held 
that a first appeal lay, notwithstanding 
the provisions of sec: 153, for the decree 
(ff the trial Court decided a question of 
the amount of rent annually payable by 
the tenants. The Plaintiff’s case was 
that he had purchased the interest of one 
Bepin from his sole widow Janaka 8un- 
dari. The Defendants in their written 
statement challenged the factum and 
validity of the purchase by the Plaintiff 
and averred that even if the purchase was 
established, the Plaintiff was not entitled 
to claim 16 annas of the rent as Bepin had 
left two widows, namely, Janaka Sundari 
and Sukhada Sundari, and that the suit 
could not proceed in the absence of the 
latter who was a necessary party. I may 
observe in passing that in the written 
statement I do not find any statement that 
the Plaintiff was entitled to 8 annas and 
not 16 annas of the rent, as 1 find stated 
in the judgment under appeal. That 
however is not’ a matter of much impor- 
tance. The Munsif found that Janaka 
Sundari tvas the sole widow left by Bepin 
and decreed the suit for the amount 
claimed. The issues raised, or rather the 
points -for determination set out, in the 
judgment of the Munsif, were : 1st, Does 
the relationdiip of landlord and tenant 
exist between the parties? 2nd, Is the 
suit bad for defect of party? 8rd, 
Is the Defendants’ plea of payment 
true? And 4th, What relief, if any, 
is the Plaintiff entitled to? My learn- 
ed brother Ghakravarti, . J., has ob- 


served, and in my opinion rightly, that' 
whatever may be the 'nxnrding of those 
questions for determination, the matter 
for consideration, in order to determine 
whether an appeal lay or not, is a matter 
of substance and not of form. He was 
of opinion that if the question raised 
by the Defendants was determined in 
^ their favour it might be that the 
Plaintiff instead of getting a decree 
for the 8 annas of the rent might 
not get any decree for rent because 
the other co-sharer was not a party to the 
suit and the suit might fail. He, however, 
took the view that the determination of 
the 'first and the second issues set forth 
above involved the determination of the 
question as to whether the Plaintiff was the 
sole landlord or a landlord to the extent 
of an 8 annas share and therefore the 
decree for the entire rent must be read as 
a decree determining that the amount of 
rent payable was 16 annas and overruling 
the defence of the Defendants that it was 
only 8 annas and not more. 

In a matter like this which relates to 
the curtailment of a right of appeal if 
there is the slightest doubt in one’s mindi 
the benefit of that doubt should go to the 
party who seeks to appeal; and were it 
oot W the opinion that I have formed, 
namely, that to adopt the aforesaid line of 
reasoning would be practically to make the 
provisions of sec. 153 nugatory by putting 
it in the power of the tenant to defeat the 
said provision^ by taking a defence of this 
character, however unsubstantial it may 
be, I would not have touched the judg- 
ment of my learned brother in this case. 

In a suit for rent tlie tenant may dis- 
pute the amount of the rent of the tehure 
or holding or the landlord’s title to the 
entire rent or to the share of the tent 
which he claims and may allege that the 
asqount of the rent or the aluurg is lesst 
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In such cas?s, if the defence is pressed, 
the landlord is called upon to prove the 
amount of rent or is put to the proof of 
his title to the share or to the amount 
which he claims, as there is a real con- 
troversy between the parties on these 
points and the Court has necessarily to de- 
cide a question of the amount of rent or 
the rent payable to the landlord, which- 
ever way the decision may go. There 
may be cases however where the afore- 
luid defences of the tenants are dependant 
entirely on his averment that there is a 
co-sharer or there are co-sharers. In 
those cases it becomes necessary to go 
into these defences only in the event of 
the Court finding that there is a ro-sliarer 
or that there are co-sharers. If the find- 
ing l>e that there is no co-sharer of the 
I*laint'iff the other questions do not arise 
and there is no occasion or necessity for 
the Court to decide the question of the 
amount of rent. The decision o.f the 
Court in such cases, whether dismissing 
the suit on the ground of non-joinder of 
plaintiffs or decreeing the suit in Plain- 
tiff’s favour, does not expressly decide and 
cannot by implication be held to have de- 
cided the question. 

Certain decisions of this Court have 
been placed before us as explaining tlw 
law on the point and it is necessary to 
consider them in order to see whether 
they, in any way, militate against the pro- 
positions enunciated above. In the case 
of Sudhanna Santra v. Baaanta Kumir 
Sarkar (1) the facts were these : The 
Plaintiff claimed rent at the rate of 
Rs. 6-3-8 pies on the ground that he had 
inherited a 6 annas 8 gandas share in 
maliki right from his mother and a 9 
annas 12 gandas share in ijara right from 
his father. The defence was that the 

ri) I. L.B.49 0«I.tS3as o. 26 0. W. N. 
'/he ( 1921 ). 


Plaintiff was entitled to the 6 annas 8 
gandas share in maliki right and. not the 
9 annas 12 gandas share in ij'ara light;. Tlie 
Court found that the Plaintiff was 
entitled to both the rights and gave a de- 
cree at the rate claimed. There was thus a 
substantial point in controversy, nunely, 
whether the amount payable to the Plain- 
tiff was to be calculated at the rate claimed 
or two-fifths of that rate. This Court on 
a review of most - of the authorities 
bearing on the point held that a question 
as to the amount of rent payable was 
determined as these words in sec. 163 
signified the amount of rent payable by 
the tenant to the landlord who had institu- 
ted a suit fur rent, q question which had 
been settled by a Pull Bench decision of 
this Court in the case of Narain, Mahaton 
V. Manofi (•>). This case clearly comes 
within the first class of cases to which I 
have referred, and there is an appeal. 
The next case is that of Wafuzuddin 
Pramanik v. Mohammed Balaki (3). 1 
have [)eruscd the original judgment of this 
Court in that case. The Plaintiff 
claimed rent at Rs. 9-11 annas in his 4 
annas share. The defence was, firstly, 
that Plaintiff had other co-sharers in the 
4 annas share in whose absence the suit 
was not maintainable, and secondly, that 
the suit was also not maintainable as 
there had bc'cn no separate collection of 
the Plaintiff's share of the rent. The 
trial Court gave effect to both these pleas 
and dismissed the Plaintiff’s suit. It was 
contended on the authority of the cases of 
Narain Mahaton v. Manofi (2) and 
Hudhanna Santra v. Basania Kuman Bar- 
kar (1) that from this decision an appeal 
lay as a question as to the amount of rmt 

(I) 1. L.B.49CaI.638a(i>.648i ■. 0. 96 0. 

W. N. 96 (1991). 

(» I. L. B. 17 Cal. 469 (F. B.) (1890). . 

(8) 96 0. W, N. Uni (1084). 
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bad been determined. This contention 
'was overruled bv this Court and it was 
held that no appeal lay from the said deci- 
sion. .This case falls within the second 
class of cases to which I have referred. 
In the case of Parashmoni Dasi v. Nabo 
"Kishore Lahiri (4) the Plaintiffs claimed ft 
tmnas share of the total rents alleging 
that though they were proprietors of an 
1 anno odd gandas share, by an amicable 
arrangement with their co-sharers they 
were entitled to realize the stud 8 annas 
share and the Defendants disputed the 
amount of the jama and further pleaded 
that the Plaintiffs were not entitled to re- 
cover more than 1 anna odd gandas share, 
and the Court passed a decree for the last- 
mentioned share. It was heM that “ the 
question raised and decided was not mere- 
ly the amount of rent payable to the co- 
sharer but whether he hud u right to re- 
cover an 8 annas share of the rent ” and 
an appeal lay. This is a case which 
clearly comes within the first class of cases 
to which I have ' referred. The case of 
Baahiram Nath v. Srinath De (.5) was 
also referred to before us in this connec- 
tion. In that case the objection to the 
competency of an appeal to this Court was 
taken when the appeal was from an Apt>el- 
late decree of the Hubordiuate Judge in 
which he bad held that the Plaintiff was 
not entitled to the 16 annas of the rent 
be claimed but to only 8 annas of it as 
he bad a co-sharer wW was entitled to 
the other 8 annas share. This objection 
was overruled and in my opinion rightly 
as the case was one in which the ques- 
tion of the Plaintiff’s right was raised and 
determined.' This case, it may 1^ said, 
waa one in which the existence of the co- 
sharer baying been found it became 

(4) 111.8.00 <M. 973 1 ■. a 8 0. W. N. 

. . ,198(nM8>. 

(6) 83 0. W. N, IzzTi 
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necessary to decide the question of the 
share and in point of fact that question was 
decided. It was observed in the case of 
Sudhanna Santra v. Basanta Kumar Sar- 
kar (1) that the said decision was affirmed 
on appeal under the Tietters Patent. The 
case of Fakeer Mandal Gain v. Arshed 
Molla (6) also has Iwen cited before 
us. In that case it was held that an ap- 
peal lay to this Court from a decree of the 
lower Ajqjellate Court in which overruling 
the Defendant’s contention that the Plain- 
tiff had acquired only an 8 annas share, a 
decree for the rent of 16 annas had been 
given to the Plainf?iff. It was held by 
this Court that no appeal lay. It will be 
seen, however, that doubt has been cast 
1^)011 the authority of this decision 
\Sudhanna Santra v. Basanta Kumar 
Sarkar (l)j. Indeed the case would come 
within the first class of cases mentioned 
above and judged by the test laid down 
here an ap|)eal sliould have been held as 
competent. 

In the pi-esent case in view of the fact 
that it was found that the Plaintiff had no 
co-sharer, J am unable to hold that the 
Court had any necessity to go into any 
question as to the share of the rent to 
which the Plaintiff was entitled and I do 
not see that any such question was, in 
fact, decided. If w'e were to hold other- 
wise, it would be open to any Defendant 
to state that the Plaintiff has some co- 
sharer and so he is not entitled to the 
whole rent, and though this statement 
may be utterly false he would be able to 
get a right of appeal and defeat the provi- 
sions of sec.' 153, Deiigal Tenancy Act, 
merely bv such an assertion, though there 
may be no controversy at all about the 
amount of rent which the C^urt may he 

(1) I. L. B. 48 Cal. CSS at i^. 648>'e43| a, c. 

86 0. W. N. 96 (1881), . . 

.0) 10 C. W. N. ciilxu (1906). 
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called upon to decide. T am therefore of 
opinion that no a[)peal lay in this case 
■from the Mnnsif’s dec'sion. 

The decision of Chakravarti, ,T., is ac- 
cordingly set aside and that of the Subordi- 
nate Ju'tge restored with costa in the two 
appeals in this Court, 

CcMiNO, J. — I agree. 

H. D. C. 

(CHIMIMAL APPELLATE JUBISDICTION.] 
App. No. 759 of 1925. 

Batam Mumi Dassi, 
Appellant, 
r. 

Tub R1‘C-Emper('R. 

lUMse Act ( V, B. C., of 1900), see. 46 - JllegnI 
possession and sale of cocaine— Slatements of accused 
and a servant of the accused obtained while in 
custody of e.reise authorities, if admissiUe in eei- 
denee— Opinion 0 / e.eeise officer at to reputation of 
accused at a dealer in cocaine, if admissible -Con- 
viction on residue of evidence— Exemplary sentence 
patted Magistrate relying on extraneous matters 
not supported by evidence— Impropriety of such sen- 
tence— Prosecution, how to be conducted without 
prejudice to accused. 

The Petitioner teas convicted ■ under 
eec. 46 of the Bengal Ejtcise Act for ille- 
gal possession and sale of cocaine and sen- 
tenced to one year’s rigorous imprison- 
ment on each charge. The irying Magis- 
trate in determining the sentence remark- 
ed that the accused was carrying on 
cocaine dealing in a very large way, that 
her reputation for years had been that of 
one of the most notorious of cocaine 
dealers and that she possessed some of the 
finest equipages in Calcutta and three 
nwtor-caK and an exemplary sentence 
W(u necessary. It appeared that in 
• of the trial various com- 

■ f^tS^r^ere. fnade by the accused as 


C. C. Gqosg, J. 
Duval, J, 

1926, 

Heard, 4 and 

5, Match. 
Judgment, 

9, March 


Shbik. 

regards the manner in which the search 
teas conducted and in which she her- 
self teas treated, that certain statements 
obtained from the accused and one- of 
her servants while in custody in the 
excise barracks were received in evi- 
dence and that the opinion of the ex- 
cise officer as to the reputation of the ac- 
cused as a dealer in cocaine on a large 
scale elicited from him by the Magistrate 
was also admitted in evidence : 

Held — That the statements in question 
which could not be considered as volun-^ 
t-ary statements should not hove been 
received in evidence. 

That the Magistrate shou’d not have 
allowed the excise officer's opinion as to 
the reputation of the accused to be ad- 
mitted in evidence, 

That excluding the inadmissible evi- 
dence the residue was enough, lo jtistify a 
conviction, but there being no evidence 
as to the matters relied on by the Magis- 
trate in passing an exemplary sentence, in 
fixing which he was influenced by extra- 
neous matters, the sentence inflicted was 
cxlraordimrily severe and quite uncalled 
for. 

That there might be exaggerations in 
Ihc complaint made by the accused about 
the manner in which her premises were 
searched and the way she was treated, but 
indications ivvre not wanting on lluf re- 
cord lo show that the search was conduct- 
ed and the accused detained in an mcon- 
siderate manner. 

Prosecutions ought to be conducted 
fairly and squarely and nothing should be 
done so as to give ground for complaint 
on the part of the accused. 

This was an appeal preferred on the 
IGth of November 1925 against an order 
of Mr. Keays, Additional Chief Ritesideucy 
Magistrate, Calcutta, dated the lUth Nov- 
ember 1925. 
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. The facts of the ^^se will appear from 
the ju^dgment. 

Sir B. C. Milter, Mr. S. K. Sen, Babus 
Probodh Chandra Chatterji and Saraj 
Kumar Dull for the Appellant. 

Messrs. B. L, Milter (Advocate-Gene- 
ral) and J. C, Guha (Advocate) for the 
Crown. 

The Jcnr.MEXT op the Court was os 
follows : — 

The Appellant before ns Rrimali Batasi 
Moni Dassi has been convicted by the 
'learned Additional Chief Presidency 
Magistrate of Calcutta under sec. 46 of the 
Bengal Excise Act (Act V, B. C.., of 1909) 
for having sold cocaine and for. being in 
possession of cocaine without a pass or 
license and has been sentenced to undergo 
rigorous imprisonment for a period of one 
year tinder each of the said two charges, 
the Hohtcnces to run ooiiseciitively, 

Tlte trial commenced on the 5tli Febru- 
ary 1925 and did not terminate till the 
idth November 1925. On the day the 
trial commenced, the case against the pre- 
sent Appellant was split up into two parts, 
viz., one charge in respect of the sale of 
three ounces of c^aine, and the other in 
respect of possession of cocaine. The 
case relating to the sale of cocaine was 
ordered to be proceeded with and on the 
3rd March 1925 the Magistrate passed an 
order to the effect that the case in respect 
of possession of cocaine would be taken up 
after the disposal of the case in i-espect of 
the sale of cocaine. This was done appar- 
ently because as the Magistrate himself 
said later on he had no idea that the 
second charge against the accused related 
to a case of possession of cocaine on the 
same day as that on which it was alleged 
she sold the three ounces of cocaine. 
This Court having been mov^ by the ac- 
oused against the order for adjournment 


of the hearing of the second charge, the 
'Chief Justice and Mr. Justice Panton 
directed on the 27th May 1925 that tho 
two charges, viz., for sale and for posses- 
sion of cocaine against the accused should, 
be proceeded with in one and the same 
trial. This was accordingly done and as 
stated almve tho trial came to an end on 
the lOth November 1925, the delay in dis- 
posal being jiartly due to the accused’s 
illness. 

In passing sentence upon the accused 
the Magistrate observed as follows : — 
“ The evidence shows that the accused 
was carrying on cocaine dealing in a very 
large way. It has been elicited in croB.s- 
examination that her reputation for years 
has been that of one of the most notori- 
ous of cocaine dealers. In the course of 
his sfiecch for the defence Babu Kristo 
Lai Dutt stated that she iiosseBsed some 
of the finest equipages in Calcutta and 
three motor-cars and exemplary punish- 
ment is necessary. I sentence the ac- 
cused to one year's rigorous imprison- 
ment under each charge, the sentences to 
run consecutively.” 

In view of the order which we propose 
to make, tho extract from the judgment 
of the Magistrate set out above requires 
separate consideration. But before we 
advert to it, it will be desirable to stale 
shortly the facts giving rise to the pre- 
sent prosecution. It appears that some- 
time in January 1925 information was re- 
ceived by the Superintendent of Excise 
Mr. S. N. Boy that cocaine was being sold 
by the accused in contravention of the pro- 
visions of sec. 46 of the Bengal Excise 
Act. Mr. Boy thereupon arranged with 
one Bam Lakshnran- Singh to purchase 
cocaine from the accused. On the 26tb 
January 1925 he gave Bam Lakshman 
Bs. 180 in currency notes, the numbers of 
which had been previously taken down by 
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iiim- on a piece of paper (Ex. 5 in th^: 
case). Nam Lakshman, who waa accom- 
panied by two other pe^ns named T. 
Ali and Inspector B. K. i^ae’, was there- . 
upon sent with orders to purciiase cocaine 
from the accused. Ram Lakshman went 
into the accused’s ])remi8ea, while the 
otbei's w'aifed a short distance away- 
This was about 3 r-M. in the afternoon. 
It is allcRt’d that Ram Tiakshman pur- 
chased 3 ounces of cocaine from the ac- 
cused for a sum of Rs, 180 and that pay- 
ment was made to the accused in notes, 
the numbers of which, as stated above, 
had been taken down on Ex. 2. 

Mr. Roy, on receipt of information of 
the purcha^ of cocaine, raided the pre- 
mises of the accused, that is, premises 
No. 28, Ahmerst Street. The raiding 
party went in ten taxi cabs and scaling 
ladders were used for the j)Ui*pose of 
getting into the accused’s premises. 
Ram JjBkshman said in the presence of 
the accused that he had purchased three 
ounces of cocaine from the accused hut 
the latter denied that she had sold any 
cocaine to Ram Lakshman. The pre- 
mises were thereupon searched and a 
large number of packets of cocaine were 
discoyewil in the ..kitohen. Scrapings 
from the floor were afso taken and, as will 
be seen later, they also contained cocaine. 
A search-list was prejiared, being Ex. 3/1, 
and it appears that the articles which were 
.suspected to contain cocaine were sealed 
in the presence of the accused, she also 
sealing the same. Some of the packets of 
cocaine were intact and some were half 
burnt and it was alleged that the accused 
and two other women, being her maid-ser- 
vants, were putting sortie packets in the 
fire in the kitchen at the time when they 
were surprisexl' by’* the raiding party. 

the Suiierintendenl , Mr. Roy, 
bat^g^^lW^Ved ' information that the 


money which had been given by him to 
Ram Jjakshman had found its way into a 
shop at premises No. 27, Ahmerst Street, 
there premises being also owned by thb 
accused, proceeded to the shop in question 
and recovered certain of the currency 
notes of the value of Rs. 96 mentioned in 
Ex. 2 from one Fran Ballav Shaw, who 
was in charge of the shop in question. In 
conse(|uen(;e of a statement made by J^ran 
Rallav (who Mas an accused in ths case 
hut has been discharged) early the next 
morning Rs. 70 more of these notes were' 
recovered from a rice shop at Tollygunge. 
Besides the articles found in the kitchen 
there was also found in the bed-room of 
the accused in an iron chest a pair of 
scales. The suspected packets of cocaine, 
as also the scales, certain empty tins, 
some Mater and other articles were sent 
to the Chemical Examiner for Customs 
and Excise and it was discovered that 
t Ik re was cocaine in the packets referred 
to above, in the scrapings from the floor 
which had been taken and also on the 
scales. Thereafter the present prosecu- 
tion was started, with the result indicated 
above. 

The accused alleged that on some date 
previous' to the search, there had been a 
(piaiTcl between her and the Superinten- 
dent of Excise Mr. Roy over a debt due to 
the shop at 27, Amherst Street, by a de- 
ceased connection of Mr. Roy and that as 
a result thereof her premises were raided 
out of pure revenge by the excise people. 
She alleged that the search of her pre- 
mises was conducted in a spirit of vindic- 
tiveness and went on to state as follows : — 

“ That nearly 70 men, excise tiud 
jHiIice officers, rushed pell-mell into the 
iioiise, some rushing rtp the staircase^ 
some scaling over ladders and the excise 
men overran the whole house, wantonly 
breaking dobr panels, glasses, t jlmir ah^ 
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and boxes, tearinf; op bolsters and pillows 
and doing various other acts of wanton 
miscbief. That immediately the raiding 
party reached the first flomr I was seized 
by 2 excise orderlies imder orders of 
Inspector S. C. Mozumdar in my bed- 
room and threatened to be dishonoured if 
I made the slightest attempt at move- 
ment. That I protested against the wan- 
ton destruction of my properties and 
wanted permission to send for a Magis- 
trate, but no heed was paid to my request 
and they proceeded with the search of the 
whole house indiscriminately while I 
was in that position. That after ran- 
sacking the house for more than 3 hours 
some articles were brought into the bed- 
room where the search witnesses were 
waiting all the time and a list of them was 
made out and I was a^ked to put my 
seals on some of the articles. I was also 
asked to put my thumb impression on the 
search-list, which I declined to do as I did 
not understand English but which I had 
to do for fear of molestation. That I was 
kept in custody in my house till 1 o'clock 
in the morning and then taken without 
food and even a drink of water and with- 
out being allowed to answer calls of nature. 
That “ thereafter I was removed to the 
excise barracks where I was kept in the 
same condition and was compelled to put 
my thumb impression on a piece of paper. 
That it was the next morning at 6 o’clock 
when I was taken to the Sukea Street 
thana that I got my first drink of water 
after 14 hours and physical worry and 
harrassment. That it was absolutely un- 
true that I sold 3 ounces or any cocaine to 
Bam Tjakshman as falsely alleged by him 
or that I ever possessed any cocaine in the 
house.”' It appears that during the exa- 
mination and cross-examination of the 
witnesses tlm manner in which the search 
«M' oondoeted wm gene intoi Tbs »c< 


cused complained to the Magistrate, that a 
full note had not been taken down in re- 
cording the evidence of the fact that the 
Superintendent of Excise, Mr. S. N. Boy, 
admitted that 16 or 17 bdsters or 
pillows were tom open during the search 
and that the witness Bhubaneshwar 
Shaw liad said that Mr. Boy told the ao> 
cused ” that he would give her a aboe 
beating and turn her out of the house.” 
(See in this connection the petiti<m of thp 
accused filed on the 6th November 1926 
and the Magistrate's remarks thereon). 

Turning now to the evidence on record 
at the outset we must express our regret, 
that various matters which ought never 
to have been allowed to get on to the re- 
cord have been so allowed by the Magia- 
trate. In our opinion the statements 
which had been obtained from Fran Ballav' 
Shaw and the accused are not such as 
should have been received in evidence at 
all. They were taken by the excise 
ofiicers after they had taken the accused 
and Pran Ballav to the excise barracks 
and while they were in custody, and they, 
i.e., the statements, in our opinion, can- 
not be considered voluntary statements 
and it is surprising that these should 
have been made exhibits in the case. It 
is equally surprising that the Magistrate 
should have asked the Superintendent of 
Excise, Mr. Boy, what reputation the ae- 
ensed had and that he should have allow- 
ed Mr. Boy’s opinion of the accused’s 
reputation as being a dealer in cocaine' on 
a very large scale to be admitted in evi- 
dence and to influence him in his decision. 
Further, in 6ur opinion, the Magistrate 
should have insisted on the production in 
Court of the search witnesses who were 
present at the search of the accused’s pre-' 
mises. We are not unmindful of the fact 
that K. N. Bose, who was present at'the 
•eftrcbi hftt be«n examined) but sinne'et 

lOe 



858 


THE CALCUTTA WEEKLY NOTES- 


[Voi,. XXX. 


Batasi Mom Passi v. Tius Ejno-Emfei(OR 

least of the other search witnesses re- 
ferred to by IVfr. Eoy in the course of his 
evidence should have been examined be- 
fore the Magistrate. E. N. Bose is ob- 
viously a person who stands well willi 
the excise authorities. It is admitted 
that he is a neighbour of the Superinten- 
dent of Excise and that he has often been 
ont on cocaine raids with the Superinten- 
dent and that he expects a reward on con- 
viction of the accused. These and other 
matters had led us to scrutinise the evi- 
dence in this case with some degree of sus- 
picion end what vve have done is to eli- 
minate from our consideration such parts 
of the evidence, both oral and documen- 
tary, to which exception can justly be 
taken. But having dune so, we arc 
bound to state that the residuum of the 
evidence on record and the accused’s 
statements in Court arc sufheieut 1o 
justify the conviction of the accused. 
There is in our opinion abundant evidence 
that cocaine was found on the premises 
of the accused at the time of the search ; 
whether there were as many as 500 
packets of cocaine or not is a circum- 
stance into which we need not enter. 
The fact that cocaine was found in the 
premises of the accused cannot be denied. 
There is no substance in the content ton 
that the accused had nothing to do with 
the cocaine which was found at the 
search and that it was the maid-servants 
who had brought the cocaine in question 
into the premises. The suspected 
packets, us stated above, were scaled at 
the time of the search, one of the seals 
being the accused’s. They were examined 
by ' the Chemical Examiner for Customs 
and Excise and it is noteworthy that 
traces of cocaine were found on the pair 
of scales belonging tor the accused which 
were in iron safe in the accused’s bed- 
nwoi-ef 'M&dh the accused produced the 


key. There is also in our opinion suflfi' 
cient evidence on record to justify the 
conclusion that the accused hod sold 
cocaine to Bam Lakshman Singh. Bam 
Lakshman Singh’s evidence has been sub. 
jeeted to minute and vigorous criticism. 
It is said that there is evidence that Bam 
Lakshman will get a reward of as much as 
Bs. 500 on conviction of the accused and 
that indications are not wanting on the 
record to show that Bam Lakshman is a 
man w'ho is more or less in what is called 
(he pocket of the excise authorities. A 
great deal of criticism has also been 
levelled at the evidence by which it has 
been sought to connect the find of the 
currency notes, of which the numbers 
had been taken down previously in the 
shop where 3’ran Ballav SJiaw is em- 
ployed, wilh the accused. We are free to 
admit that the evidence on this last point 
is not particularly satisfactory, after we 
have eliminated from our consideration 
Exs. 4 and 9 being the statements made 
to tl’.e excise officers; hut making all 
allowances in favour of the accused, we 
do not see that there is any escape from 
the conclusion that she did sell 3 ounces 
of cocaine to Bam Lakdmian Singh and 
that tlie notes paid therefor did pass to 
her tenant’s shop and some of them 
tlierofrom to Tollygunge. At the time 
when the accused’s premises were raided, 
the quantity of cocaine which it was 
alleged she had sold to Bam Lakshman was 
produceil before her. No doubt she de- 
nied tliat she had sold the cocaine to 
Bam Lakshman ; we do not see what else 
slie could do under the circumstances; but 
(lie evidence of Inspector B. K. Bose, 
Inspector S. C. Mozumdar, T. Ali, corro- 
borating Superintendent Boy, on this 
point 'must be accepted. The result, 
therefore, as indicated above’, is that in 
our opinion there is sufficient evidence oa 
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the record to justify the conviction of the^not be neceasary for us to repeat the oh 


accused on the two charges mentioned 
above. 

There now remains for us to consider 
the question of the sentence to be inflict- 
ed on the accused. It is apparent from 
the judgment of- the Magistrate in tliis 
case that extraneous matters have been 
allowed to influence him in determining 
the sentence which he passed on the ac- 
cused. There is in our opinion no evi- 
dence to show tliat the accused was carry- 
ing on cocaine dealing in a very large 
way. We have already commented on 
the fact how evidence of repute was ex- 
tracted by the Magistrate during the 
cross-examination of Mr. S. N. Roy. 
There is also no evidence on record that 
the accused iwssessed some of the finest 
equipages in Calcutta aud three motor- 
cars. What the possession of equipages 
aud motor-cars by the accused liad gut to 
do with the question of the sentence to bo 
passed on the' accused passes our compre- 
hension. The learned Advocate-General 
very properly expressed his deep regret 
on behalf of the Crown that these and 
other irrelevant matters should have been 
referred to by the Magistrate in his judg- 


servations wo have just made in future 

The sentence inflicted on the acc. 
namely, one year's rigorous lun'. • • 
ment on each of the two charges, tlic ~ 
tences to run consecutively, is, in om 
opinion, if not outrageous, extraordi- 
narily severe and quite uncalled for. 
After full and careful considerati<m of 
the entire record, we have come to the 
conclusion that the ends of justice would 
be sufliciently met if we sentenced the 
accused to undergo rigorous imprison- 
ment fur a period of one month and to. pay 
a fine of Rs. 500 and in default to under- 
go rigorous imprisonment for one month 
mure, on each of the two charges, the sen- 
tences to run consecutively. We accord*, 
ingly modify the sentences in manner fn- 
dicated above and with this modification 
We dismiss the apjieal. The Appellant 
who is on bail must surrender to her bail 
bond and serve out the remainder of the 
modified sentences. 

S. 0. M. 

(CRimMAL BEVISIOMAL JUBISOICTIOII.) 

Rkp. No. 22 OF 1925. 


ment and at the way in which the case Walmsliy, J. ’ ' 
had been conducted in the police Court. Musebji, J. 

There may be exaggerations in the com- 1925, Empibob 

plaint made by the accused about the Heard, 1 5 and ** 

manner in which her premises were 16^ July. Yakub and ors., 

searched, and the way she was treated; Judgment, Accused, 

but indications are not wanting on the 21, July. 

record to show that the seSirch was con- Jury, trial hy—Diiagremmt betintm Jtufye and 
ducted and the accused detained in an in- jury— Vnanimou* venKet of guilty— Rafmiuo to 
considerate manner. The prosecution in JfigA Court for aeguittal -AceuMd givm 
cases of this nature, or for the matter of doulA and acquitted. 


that in every case, ought to be conducted The Appellants were tried by a jury on 
fairly and squwrely and nothing should be charges under secs. 147, 385 read toith 


done so as to give ground for complaints sec. 149, 1. P, C,, and unanimously found 
(m the part of the accused such as have guilty. The Sessions Judge made a re- 
-been made in this case. We trust it will fereneo under sec. 307, Cr. P. (7.j recom*^ 
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mending the setting aside of the unanimous 
verdict: 

Held (on a consideration of the entire 
circumstances) — That the whole case was 
suspicious and the real facts in connection 
with the occurrence and circumstances un- 
der which it took place had not been dis- 
closed by the prosecution, nor was the case 
for the defence entirely true and to convict 
the accused under such circumstances was 
likely to cause miscarriage of justice and 
the accused should be given the benefit 
of the doubt and the verdict of the jury 
set aside. 

This was a Iteference under sec. 307, 
Cr. P. C., made by the Assistant Sessions 
Judge of Dacca (Mr. Satindra Nath 
.Quba), dated the 29th April 1925, as lie 
disagreed with tlie verdict of the jury. 

The facts of the case will appear fiom 
the judgment. 

Babu Satindra Nath Mukerji for the 
Crown. 

Babus Suresh Chandra Talukdar and 
Kiran Mohan Sircar for the Apeused. 

Babu Mukund Behari Mullik for the 
Complainant. 

The Judgment* OF thb Coubt was as 
follows 

MukbbJi, J. — This is a Beference made 
by the Assistant Sessions Judge of Dacca 
under sec. .807, Cr. P. C., recommending 
that the unanimous verdict of the jury 
convicting the accused under secs. 147 
and 325/149, 1. P. C., be set aside. 

.. The accused persons- are six in 
' number, Yakub, Sahadat, Bihal, Niaz 
Ahmed, - Ali Ahmed and Mahamed. 
Yakub is brother-in-law of Bihal (the tw'o 
.being- -‘the. huBt;|ands of two sisters). 
.Bahadat and Mahamed are eons of Yakub. 
..^'il^fAhsned and Ali Ahmed are. eons of 
.Bihal. 

The prosecution case shortly stated 


was this : In village Shyampur tirere is a 
Namasudxa baste populated mostly by 
Namasudras. In this village there is the 
homestead in connection with which the 
present occurrence took place. It lies on 
the north of a small khed, and also on the 
west of it with a sugarcane field lying 
between. Just to the north of it is the 
bari of one Baj Mohan Mistiy who is the 
person who lost his life in this occurrence. 
This homestead together with the sugar- 
cane field belonged, to two brothers Hari- 
lal and Akshoy in equal shares. In or 
aliout Api^il 1924 Harilal sold, his undi- 
vided 8 ar.nas share of the homestead to 
the accused Yakub and removed to his 
father-in-law’s house. Akshoy died 
sometime ago, and his son Dharani in 
April or May 1924 mortgaged his undivid- 
ed 8 annas share with possession to the 
wife of one Jumair. Bajendra, the 
sister’s son of Harilal and Akshoy, pur- . 
chased the right, title and interest of the 
mortgagee and then sold it to one Hafi- 
znddi, son-in-law of the accused Yakub. 
The case for the prosecution is that Hari- 
lal on selling his share removed his huts 
leaving only some materials of one hut on 
(ho land. It is also their case that 
Bajendra sold one of his two. huts to a 
man named Abin and removed the other. 
Bajendra’s brother Akhil hi.d also two 
-huts in the homestead — a south bhiti hut 
and a cook-shed and these , two- used to be 
occupied by Bajendra, his second wife 
Badharani, his son Satish by his first 
wife, Akhil’s son Lakhi and wme others. 
These two huts also, the prosecution say, 
were sold by Bajendra to Hafizuddi but 
the family continued to live there as 
before with the permission of Yakub and 
Hafizuddi. The prosecution case b that 
the accused persons came to the ban on 
the morning (rf the 23rd September 1924 
variously armed' in order to tom out the 
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inmates by force, and when there ^vas re* 
sistance the occurrence took place result- 
ing in -some of them being injured and in 
the death of Baj Mohan Mistry who had 
come to interpose. 

The defence case on the other hand was 
that the accused were peacefully in occu- 
pation of the bart since the purchases but 
the Namasudras did not like their presence 
in the midst of their buatt, that formerly 
Yakub alone lived there occasionally but 
from 16 days before the occurrence 
Y'akub came to live there with his wife, 
two sons, sister-in-law (Bihal’s wife) and 
her son, but the Namasudras resented 
their occupation of the bari, and on the 
day of occurrence they came in a body, 
forcibly broke down tiie tin hut of Yakub 
which he had erected there soon after the 
purchases, removed the tins and assaul- 
ted the inmates. 

The jury unanimously found (he accused 
guilty of the offences under secs. 147 and 
.S26/149, I. P. C., the common object of 
the unlawful assembly as set out in the 
charges being to take forcible possession 
of . the bari. They found, as they stated 
in answer to a question put to them by 
the Judge, that Rajendra was in posses- 
sion of the disputed house on the day of 
the occurrence and that the accused per- 
sons came to drive him and his family 
away forcibly from the house. Cireat 
weight undoubtedly attaches to the un- 
animous opinion of the jury on questions 
which are purely questions of fact. 
It has therefore to be seen whether 
there is any substantial basis for the con- 
trary opinion expressed by the learned 
Judge in his letter of Reference. 

The question of possession of the two 
huts, namulyj the southern bhiti hut and 
the kitchen,* is the principal question to 
be determined -in the case. The case was 
started on a petition of coroplaiqt filed by 


a neighbom' Chandra Mohan who alleged 
that he came upon the scene on hearing 
the golmal and was struck with a juti 
which pierced his knee and remained 
sticking to it. In this petition as also in 
the examination of the complainant bn 
outli the fact of Yakub's purchase of only 
the undivided 8 annas share of Harilal is 
mentioned but not the purchase of the 
mortgagee’s right with {wssession in re- 
spect of the other 8 annas share of 
Dbarani. The latter sale was admitted 
by Rajcndi-a in his evidence in Court. 
Once these two transactions are proved, 
the probability becomes overwhelming 
that Yakub should take iwssession of the 
homestead instead of allowing Rajendra 
to occupy it as if the transactions had not 
taken place. Then the presence of the 
materials of a demolished hut with tb6 
tins or thatches of the roof missing as de- 
posed to by the Sub-Inspector, P. W. 14, 
is a circumstance which has to be explain- 
ed by the prosecution. They say that 
Rajendra left the materials on the land 
when he removed to his father-in-law's 
house after the sale. This is somewhat 
strange but not altogether improbable. 
The real ditliculty is created by the ad- 
mission made by 1'. W. 3, Rudharaui, the 
second wife of Rajendra, about an incident 
which has been referred to in the case 
as the fow'l incident. She states that 
sometime in Baisakh last Bihal’s fowl 
came to Rajendra 's but and was killed by 
the latter’s dog. She explains the inci- 
dent by saying that the fowl came from 
Bibal’s liouse and not from the accused 
Yakub’s hut. With regard to this inci- 
dent a complaint was lodged by Nitai, a 
brother of Rajendra, on the 25th April 
1924. Rajendra and the other prosecu- 
tion witnesses deny knowledge of this 
complaint and offer no explanation as to 
the incident. This complaint, however, 
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was admitted without objection from the 
aide of the proaecutioii. In it there ia a 
clear statement of the accused Yakub 
having erected a hut in the homestead and 
living there with fowla and retiring them 
This statement no doubt is not subatan- 
tire evidence as to the truth of the facts 
stated, but the fact that such a statement 
was made requires exiilanation and it has 
not been explained. In the abtsencs of 
suoh explanation the defence vors'on of 
the possession of the homestead as gben 
in Yakub’s petition of complaint and in 
his examination on that complaint whicii 
was also filed on the same day and almost 
simultaneously with Chandra Mohan's 
complaint, seems to be acceptable. 

Then as to the occurrence, there arc 
features which are exceedingly suspicious. 
In the first place if Yakub was bent uiion 
turning out Rajeudra and his family by 
force from a hart which was surrounded 
on all sides by houses of Namasudras and 
which was situated in the very heart of a 
Namasudra hasti, it is hardly likely that 
he would come there accompauied by his 
brother'indaw and their four sons and no 
others. Nextly, there is absolutely no 
evidence that liajeudra and his family 
were ever asked to vacate tiic premises 
prior' to the occurrence, or tliat there was 
any quarrel or misunderstanding over the 
tn%tter. Rajendra’s e'^dence is that 
Yakub was generous enough to give him 
and hie 'family permission to live on the 
ptemieee till the rains were over. He 
states that several months before the 
occurrence there was a friendly converea* 
tiem bet^ireen him and Yakub and he had 
promtsed to vacate. He states that after 
. this 'conversation. Yakub never asked him 
again, though in* the Cour^of Sessions for 
' jii^, firsi time he introduced a story of u 
inl a nd before the occurrence, 

a steiy’' supported by any of 


the other witnesses and is obvioudy un- 
true. 

As regai-ds the occurrence itself, apart 
fmm minor contradictions there are 
hcrious contra lictiona cu broad pointsi 
Chandra Mohan tP, W, 1) states that 
when he came up he found Yakub pulling 
Hadharaui, that Yakub paid — " Yomr bus* 
band has sold the hut to mo, you go away 
from' this hutiHe ; Radharani • said no- 
thing,” that ho interceded, and on that 
Yakiib threw a juti at him, and that there- 
after Bahadat struck him with a burga. 
He states that Raj Mohan came when 
he had been struck and Raj Mohan was 
beaten after he had fallen down and that 
after bomelime Rajendra came. In his 
examination on the comphint which lie 
liad tiled he stated that Yakub threw a 
juti on Hajendta and that juti pierced liis 
knee. Th s itself is a material variatiou. 
In cross-examination he admitted that 
other persons, viz., Raimohan, Ram 
Chandra and Raj Mohan came to the 
house before he was beaten. Rajendra, P. 

2, supports the version giv'en by Chan- 
dra Mohan in his cxamination-in-diief 
uiid status that when he came he found 
Ciiaudia Mohan lying with a juti stuck 
mto his knee and also Raj Mohan lying 
unconscious. Two of the accused were 
still in the house, four had left and were 
in the khal in knee-deep water. He 
states that Niaz Ahmed and Sabadat 
boat him, the former with the* handle of 
a broken baita and the latter with a 
barga. Radharani, P. W. 8, states that 
after C'handra Mohan was beaten Baj 
Mohan came up and interceded and on 
that Yakub struck him on the head with 
the blunt side of a doe, and then Ali 
aUuned struck him with a lathi fmd Seha- 
dat with a ba^ga, Bhe then staiea'that 
her husband Rajendra caine and he ‘wns' 
beaten by three of the'atoosed, shfady, 
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Hiaz Ahmed, Ali Ahmed and Mahamed. 
P, W. 4 Tsrini gives a version which is 
wholly diHerent. She states that Saha- 
dat was polling Badharani, that after 
Chandra Mohan fell on the ground, Baj 
Mohan went to the house with a broken 
bamboo nia in bis band to beat the ac- 
cused saying “ what a terrible oppres- 
si<m.’' She s'ates that Puj Mohan beat the 
accttiK'd and the rua was broken and Yakub 
struck him on the head and also three 
times after he had fallen down. She 
states in cross-examination that Bajendia 
when he came beat the six accused, and 
that he beat them with lathis which he 
snatched away from the hands of the ac- 
cosed. P. W. 6 llajbidya, the sister of 
the d( ceased Kaj Molian, states in cioss- 
examination that Chundia ^lohan came 
after Kaj ^fohan had been beaten and 
that Rajondra beat the accused with a 
small something which was in the yard. 
P. W. 6 Kam Chandra, who is said by 
Chandra Mohan to have been in the 
house when he was being beaten, states 
that when he came he found Chandra 
Mohan lying and Baj Mohan being beaten. 
P. W. 7 Basharaj states that he and 
Rajsndra came simultaneoasly and yet he 
is able to speak to the assault on Baj 
Mohan which aecmtling to Bajendra took 
place before his arrival.* P. W. 8 Bai- 
mohan speaks to the fact that Bajendra 
was assaulted by three of the accused 
which is in conflict with what Bajendra 
states. These are contradictions which, 
in my oi»nioa, show that the witnesses 
are not speaking to facts v^hich they had 
actually seen but were repeating a story, 
the oonmstency of which they were unable 
to maintain in their evidence. To add to 
this ia the fact Kiat there is no explana- 
tioa of tha injnziea on the females of- the 
ooeuwd’s family which are spoken to by 
tha dootw* and the proaeontkm witnessea 


ignore their presence at the occurrence 
altogether, 

In my judgment the whole case is, to 
say the least, a suspicious one. The real 
facts in connection with the occurrence 
and the circumstances under which it took 
place have not lieen disclosed by the pro- 
secution. It must also be said that the 
case « li ch the defence pnt forward is alsj 
not true in its entirety. To convict the 
acciist'd under such eirciimstances is 
likely to cause a miscarriige of justice, and 
I agice with the learned Judge in holding 
that tile accused persons are at least en- 
titled to the benefit of the doubt* 

I would therefore accept the Beference, 
set aside the verdict of the jury and order 
that the accused bo acquitted. 

WAiiMSiiEif, J, — I agree, 

S. C. M. 


(CfliMINAL BBmiONAl. J0B18O1CTI0N.] 

Bicv. No. 14ft or 1926. 


SonBAWAl.DT, J. 
Duvat, J. 

1926, 

28, April. 


Bam Obamdba 
AoBAiutB, 2Dd party, 
Petitioner, 

V. 

Aditha Cbabdba Pai, 
1st party. Opposite 
, Party. 

Criminal Proetdun Code (Act Fo/iA99AMV. 
proviso— JtutihUim of onymrjf, ttmiUng of— 
Thrto months, if to do oalotUatod from dato of ordoo 
diruting polieo ongnirg or proeoodingo «w- 
taallg drawn *p. 


Where on receipt of a petition regard- 
ing an alleged obstruction of a paXhwtg 
the Magistrate immediately ordered q 
police enquiry but proceedings under see. 
147, Cr. P. G., were actually driven up 
more than three months after and a final 
order made thereon; 

Held— That the order under see. 14f 
Was veithout jurisdietion. 


The word “ enquiry ” the proviso 
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hag reference to the leorde “ en^ifg into 
the matter ” tn the firet paragraph. The 
enquiry that i$ eontem/j^aied there ie en- 
iftury by the Magietrate and not enquiry 
by the pohce. Inetitution of the enquinf 
into the exietenee of the likelihood of 
breach of the peace must precede the en- 
quiry into the respecUee rights of thf 
parties end the Magisterial enquiry is con- 
stituted trhen proceedings are draujti up 
by the Court under sec, 147, 

Thin was a Buie granted on the 8th 
Fetoaary 1926 against an order of the 
Dainty Magistrate of Madaripor (A 
Mitter, Esq.), dated the 29th October 
1926, prohilnting 2nd pcarty from inter- 
fering with a certain right of way under 
seo. 147, 6ri P. C., an application for 
reaision of which order was rejected by 
the Bassions Judge of Faridpur (Mr. N 
Edgley) on ICth December 192.6. 

The fact't of the case will appear from 
the judgment. 

Bobus Sutesh Chandra Taluqdar anl 
•Kedyan Kumar Das Gupta for the Peti- 
tioner. 

Bobu Jahnabi Ch. Das Gupta for the 
Of^KNute Party, 

% 

The Jddombnt egr teq Court was as 
follows ' 

This Buie was issued against an order 
passed by the Deputy Magistrate oi Earid- 
pur under sec. 147, Cr. P. C., on two 
^founds : (1) That the learned Magistrate 
acted without jurisdiction in drawing up 
proceedfaigs under see. 147, Cr. P. C , 
hftttr haying ordered issue of notice upon 
tifo Mfoond party under sec. 107, Cr. P. 
G6dW} <2) t^t the leatned Magisiarate 
aefed without junsdiotkm m dfliwing up 
a proceeding under see. 147, Cr. P. C , 
becan8lLm^*^4hsb. three months had ex* 
tbs date of the elfoged oh* 

''llPiprw the U« X9M ml 


tiie date of the inatitution of tibe pfooeedb 
ing on the fod August 1926k We hevd 
heard the parties on the second ground * 
mentioned above, as, if tiiatds deol^ in 
favour of the Petitioner, it wi& net t be 
necessary to enquire into the first gronod,' 
A petition was filed by the first party on 
the 14th February complaining of obetsuo* 
tion of a pathway by the second party. 
On the 16th February 1926 on that pact* 
tion the Magistrate passed the foUowing 
order . “ To Blaka police for enquiry anA 
report by the 6th March 1926.” The re* 
p<Ht by the pdice waa submitted im the 
26th May 1926. On the 14th Jnty ihe 
Magistrate passed the following order on 
the body of the petition : ” Issue notioe 
on Bam Chandra Acharjee to show cause 
why he should not be dealt with under 
sec 107, Cr. P. C. Fa. 8rd August.” 
On the 3rd August the following order 
was recorded . ” Issue the notice mrdeted 
on 14th July. Fix. 96th August.” On 
the 20th August the order passed waa — 

” Heard parties and seen documents. 
Draw proceedings under sec. 147, Gr. P. 

C , fixing 7th September.” The esse 
was buhsequently transferred to aaotbro 
Magistrate who recorded the evidence 
and passed an mrder on the 29th Oetobw 
1926 jnohibiting the second party to fo*' 
terfere with the exercise d the righir 
claimed by the first party under eeo. 147^ 
Cr. P. C, Against this order an apiplb* 
cation was made.to the Sessions JuBpa of 
Faridpur who declined to kdarfsTO. H 
appears that the only groipad ediidb vTOa 
urged before the leaitied Bsmforoi ‘ Jadga 
wan that the proceedings started pu tiro 
20tb Aoguat ware witilont j(ttSM|iokki6 
inasmuch as moro thim timro tnofitirohaAi 
elapsed froro tils date of tiro dbWfanyotkro. 
The Jeanssd dqdga valMlniifHiuef tbatilro 
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tnrfiirorieiM tto^polliie'jto Auqdir^ in<6 0il'^ r^UliA for holdinfi^ tli»t i VSttl^SMo/i'd ' » i 
mm&ifi *[ sDiltMi^ forand piit>6eddlii|A ' toa«eh of the p^ce oiistA^lnfd; that 
wnta ‘igl6(' *dlthwn up With 'fo tm purpoee it is usual on 'pAtitfona ' of this 
jsat^ till the SOihr, AoRttM 19^.’* li^hfi * oaiure to order “ polu» to eiufuiro Vhe> > 
simk haii urgod hefo«a ua hy diar thero exists a Hktlmood d: the btaheht’^ 
tipi telNiiMA valdl whd appears for ^ first of Afia peace ” aufi it is on tlfo r^Ort 
paci;^. Xt ia artf^ that the snquiiy 'ttaS tbs police that such likelihood oifitfo that 
aa a matw ot instituted when the the Magististe obtains juriMietion toi^ 
Ilbid^etratb passed an order upon the'* start inoceedinga under sm. 147, Cr. P. 
polioe to report. We are unable to ac-* ' C. Then again the word '* enquiry '* imN 


oepc this demtention. The first paragraph 
of aod* 147, Cr. P. 0., says that “ when< 
evdir any Distciet Magistrate or Magis* 
tmte of the first class is satiafied that a 
dispute Hkely to cause a breach of the 


the proviso has reference to the wMrds 
*' eiii|uiro into the matter *’ in the first 
paragraph The enquiry that is contem» 
plqfed there is enquiry by the Magistrate 
and not enquity by the polioe. InsUtn* 


peace bkists regarding any alleged tight of tlqn ,of the inquiry into the existence of 


user of any land .... he may make an 
order in writing stating the grounds of 
his being so satu^ad and rOQuiring the 
parties concerned in such dispute to attend 

the Court and to pot in written 

statement of thairre^eetive chums and 
shall thereafter enquure mto the matter 
in the manner provided in sec. 145." 
The iBOviso to the second paragraph says 
that no Such ordwr shall be made whora' 
‘the right IS exorcisdbie at aU times of the 
year^ unless such nght has been exerdS'^ 
ed within three montbe next before the 
ins^ttttion of the enquiry. The question 
that foils fw deteiuiinatioai relates to the 
rtteaning of the 'troids " institution of the 
enquln." Ib fo that the 

c«dar peaaed Vba Maf^ibte on the 
1^ the pohqe to en- 

qtdrp'eM'tep^ uidHI M teltMi ka iastith' 
ildn M tho'enquiry tn^r the ptovieo. It' 
Shdiii^ to ha>that ti|g otder that yin» pass* 
sfi!*eft'tlia,l6tti'FaNuafy was upon the 
pedipo to satiMy itaelf and report not wHb 
ftwaad tA Ifoai'afiegad rights o| the parties 
tagard to the eiist. 
eiii^‘ef tb aenae * tneach 

IjiMoer ilelfollipd8^d|PW^ up i)iro< 
tWf^pgk JI m Ifiigialrpta laaSito iitM«<hiM 


the hkelihood of breach of the p«ice mutt 
prttsedk' the enquiry into the respective 
rignta of the parties and the Magisterial 
enquiry is instituted when proceedings 
are drawn up by the Court under 147. 
It must therefore be held m the circum< 
•taneea of this case that the enquiry was 
iai^tuted on the 20th August 1926. 
owriruction complained of having taken 
plope on the 14th February long before ^ 
three months from the date when proceed- 
ings were drawn up, it must be held that* 
the Magistrate had no juiisdiction to pfo- 
ceiid under sec. 147, Cr. P. C. In this 
viSSr tile Buie must be Made absolute and 
the order of the Magistrate of the 29tb 
Ootbbbr 1926 set aside. 

•B.C.M. 
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[APi'aAi. FBOH Tua Goon or toa Jvdioiai. 

CoMaissioaiB or Ogou,} 

V soooHT Do>aom. 
hono BLANaSBUBOB. 

Sib Jobn Boat. BALBOADOABBlvau 

3 f B. Aaaaa Au. nd «or , ARpciUaDts, 

1986, a. 

Uoiird, 16 and Baobi SAb aqd apr., 

18 , Fabrairj. Reapilpidpais, 

Jodgmantf 

16, March. . 

Malieiotu frouentioit, tuit fof damage for— 
OivtHg utfomiatio* to poUee uAich httdi taproteeu- 
turn, if proieeution—Vkat namtijf hat to prove, 
itmoeenee or terminatiott of erimiiui proetodinge 
(R Ail favour. 

Where, as in India, prosecution tS not 
private, giving information to the pohct 
tehioh leads to prosecution amounts to 
prosecution for the purposes of a swt for 
damages for maltctotts prosecution. * 

In an action for malicious prosecution, 
the Plaintiff has (amongst other things) to 
prove not that he teas innocent of the 
charge upon which he vas tned^ hut only 
that the proceedings complained of Ur~ 
minated m favour of the Plaintiff, if from 
their nature they were capable of so t<r- 
minating. 

Basbbe V . Matthbws (1), WahT<» a . 
I^EIAAN (3) and Hti^TbEx v. Hivson (4) 
referred to. 

This was an appeal (No. 66 of 1924) 
from a decree of (he Court of the Judicial 
CJommissioner of Oudh, dated the 6th of 
August 1923, reversing a decree, dated tlie 
16th of May 1922, of the Court of the Sub- 
ordinate Judge at Kheri. 

The Plaintiffs, who are Appellants 
before the Judicial Committee, brought 
the suit for damages for malioious prose- 
cutkm alleging that the Defendants had 



eSused'prooeedingis to be ^stituted agwnat 
th^nt f<)F.Bciptder. The ppr^ syere ro- 
dent in the village ,o| Mo^uddinpor ftom. 
which Sheo Bus Smgh disaf^oeared on, 
the 17th Septiember 191$. , 

Two days later Bsghnniith Singh, 
second Defendant, ma^ a repiart to the 
police that he, Teja and the Plaintiffs had 
murdered Rheo Bux. The body of thn 
murdered rnan was found in Bagbunath’s 
house. 

Teja and Baghunath made oonfeasions 
in which they implicated the Plaintiffs. 

They were accompamed to the police 
station hy the Defendant Badri Sail. 

Warrants weite issued for the arrest of 
the Plaintiffs ; they, however, appeared 
voluntarily in Court and a ere released on 
bail. 

A rule was issued by the Sef sions Judge 
calbng upon the Plamtiffs to show oause 
why they sliould not be committed to 
tnal but a as dibcharged on their appear- 
ance. 

Baghunath and Teja letiacted their oon- 
tessions at their tnal befttfe the Sessious 
Judge, and stated that they had made them 
at the instigation of Badri Bah. Both . 
were acqmtted. 

The Appellants then applied for leave 
to prosecute Baghunath and Bedri Sab 
under t>ec. 211 of the Indian Penid Code. 
Ijeave was granted, bgt, was quashed on 
appeal, end the Appellants thereupon in- 
stituted the present civil suit, and obtain- 
ed a decree in the Subordinate Court. 

On appeal to the C>ourt of the Judicial 
Commissioner of Oudh the judgment of 
the Subardioate Judge was reversed and, 
the prefont appeal was then bronght in the 
ordinary course. 

The facts of the case' and the findings 
the Indian Courts am set out at tongth iOi 
the judgment gf the Jndimid ^Commitieg, • 

Messre, C- and Ijiuhd 

{o| tlie.A|^lteiits. > 
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tfUnMt K. 'C. and Btli/nMy for 
tKo Beaponden.t Badri Soli, 

Tfai«ir.l<oBi>8Hii>s’ :JcDOMEKT was deli- 
vered by 

Viscount Dunbdin. — ^T he Appellants 
and Bespondeuts are lambardars and the 
principal inhabitants in the village of 
Mohiuddinpur. The suit arises out of cir- 
uumatances of a remarkable oliaracter, 
which took place in connection with a 
crime as to which the complete truth will 
in all likelihood never be discovered. 

One Sheo Bux, a humble inhabitant of 
the village, was last seen alive on the even* 
ing of the l7th September 1019. As he 
was under {lolice supcrvis'on liis absence 
after that date was noticed hv the village 
policeman, but it was siippubcd tlut he had 
gone to' some other village. 

On the ‘20th September, a little after 
noon, a party of four persoiib anived at the 
police office, which is situated at a place 
called Pasgawan, about two miles Irom 
the village. These were Badri Sah, a 
lambardar in the village, and one of the 
Respon lents, Haxari, a cultivator, his son, 
Raghunath, aged 18, and Bharat, a culti* 
vator. The Sub-Ipspector of police was, 
at the moment, absent, and a policeman 
was in charge. Raghunath then pixiceed* 
Id to make a confession, which was record- 
ed in the police diafy of the day. The 
confession was to this effect 

The Appellants had, some time ago, 
nffefced him Bs. 500 if be Would do away 
with Sheo Bux. He had returned an 
aa^igoobs aniiwer to ' the ' proposal. On 
'the !l7Ch September his father bad gone 
d^ay frctti the vil^; The Appellant 
Badbohff'lii^'ti^n i»id tbtei this w^s the 
opu^mbnit;^* d^s!fld.‘ Accordingly When 
nlghtliill iafii^,'ilMr twit AppaUsnts came to 
hb boose and despatched T^,‘a batber,'’ 
lOyelrscid^ia'felGbShed Tbe^ali 


sat down ; then Balbhaddar fell upon Sheo 
Bux, put hin hand on his mouth, while 
^mhehu grappled with him. With the 
atonslance of Teja and himself, RagbOnaih, 
they carried him into the house. He and 
Teja held hit* feet. Balbhaddar sat on his 
chest and held his mouth and Bachchu, 
with u knife, cut his throat and ho died. 
A hole was then dug in the floor of the 
house and the body buried. He applied 
for his Kk. .idO. but was told by the Appel- 
lants he would get that when they took 
the buJy away. On tlio 19th September 
he asked them to take away the body, but 
they haul that they had had no opportunity 
of doing so. This day, that is, tlio 20tb, 
bis father bad returned and he told him 
the whole '•tory. Uis father went to Badri 
Bha, who told him to bring Raghunath to 
him wlieie he was hitting along with 
Bharat Singh. To them he repeated the 
story, whereupon they all took him to 
the police office. Alter this he was con- 
signed to the lock-up, and the policeman in 
charge sent a message to the Sub-lnspee- 
tor. The Sub-Insiiector harried back to 
the village and sent for Raghunath from 
the kick-up. He repeated to him the same 
confession, and on being taken to his house 
pointed out wbeie the body was buried and 
where the shoes and garments of the de- 
ceased were also buned. 

The body was exliumed ; the shoes and 
garments found. It was the body of Slieo 
Bux and his throat was cut. The Sub- 
Inspector thereupon arrested’ Teja and 
looked him and liaghunath up. The next 
morning he sent both Raghunath and Teja* 
to Lakiiipur, and there, on t}ie 24th Sep* 
tember, they were brought before .tlto 
Ifogiatrate. The Magistrate, ao'in dbty 
bound, took a statement from each of 
them, no policemen being preeebt, and be 
'having duly tnfomied titofn ithat'he was 
a Magistrate. BagbuiMifth repeated hia 
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confesision with a little more dramatic de> 
tail, blit in all essential respects as before. 
Teja gave a shorter account. He describ- 
ed the murder in identical terms. To 
each of these confessions the - Magistrate 
appended this note : — 

**I believo that this oonfesBion wfis Tolnntarilj 
made. It was made in my presence and hearing. U 
was road over to the person moking it, and was ad- 
mitted by him t^ be correct. It contains a full and 
true account of the statement made by him/* 

On the 27th October' the Magistrate, 
having examined some other witnesses, 
among whom was Musaramat Parbati, the 
mother of the murdered man, who swore 
that, on the 17th, she saw the two Appel- 
lants along with Haghunath and Teja at 
Itaghunatli’s house, issued warrants for 
the arrest of the two Appellants. Tbe Ap- 
pellants were absent and the warrant was 
not executed. 

On the 30th December the Magistrate 
took up tho case, and on the evidence com- 
mitted Kaghunath and Teja for trial, but 
discharged the Appellants who without the 
execution of the warrant had voluntarily 
appeared, as he considered there was no 
‘real evidence against them except the con- 
fessions of Baghunath and Teja. Subse- 
quentlj, some doubt having arisen in tlie 
mind of the District Judge as to whether 
.this dismissal was rjght, summonses were 
issued to the Appellants to appear before 
the District Judge. These were taken up 
by the District Judge, Mr: H. G.-Smith, 
who was not the Judge who had raised the 
doubts. He again discharged the- ^pel- 
lants, considering that there was not suiK- 
bient evidence to warrant them being put 
on their tritd. 

The trial took place, but when'Baghu- 
nath aiQd Toja were asked as to theSr con- 
fessions, they both admitted that they- bad 
made them, bnt stated .that they were un- 
true. :^buBR(ii'stSd:-^ 

***• to Iwta tJifl 


house. Badd Sah then 'took me to his ChaaiMl and 
there he gave me therhei to drink.. . He to(^ me to 
the police station and asked me to get the hames of 
Bachchn Singh and Balbhaddar Singh recorded, add* 
Ing that otherwise I wdhld be hanged and that he 
would^defend me. When I reached the police station 
1 felt as if intoxicated. . I do not know what X got 
recorded In the*report.’* 

Teja said : — 

** The day on which the 'Sub- Inspector vidteii my 
village, f .a, on Saturday, Badri Sah canit to my house 
at midday and said, * Baghunath Singh names you. 
If you say what I ask yon, I will get yon released.' 
Thereupon I stated IxtPore the Deputy (Magistrate) 
what Badri Sah and the Sub-Inspector asked me to 
say. I do not know who committed the murder." 

In the end both were discharged, there 
being, in the view of the Sessions Judge, 
not sufficient evidence against either of 
them. 

After this the present Appellants ap-. 
plied to the Magistrate to order tbe prose- 
cution of Baghunath and Badri Sah. The 
Magistrate gave leave to prosecute under 
sec. 211 of the Indian Penal Code, .which 
is: — 

"Whoever, with intent to cause injury to any 
person, institutes or oaoses to be instituted any crimi- 
nal proceeding against that person, or falsely charges 
any person with having committed ap offence, know- 
ing that there is. no just or lawful ground for such 
proceeding or charge against that person, shall be 
punished with imprisonment- of either description for 
a term which may extend to two years, or with fine, 
brwithbotbi 

"And if such, criminal proceeding be instituted Ogi 
a. false charge of an offence punishable with death, 
transportation for life, or imprisonment for life, or 
imprisonment for seven years or upwards, shall be 
pu^hable with imprisonment of either. 4eiori]ptkm 
for a term which may extend to, sevens y^arsi and 
•hill also be lisble to fine." 

The Sessions Judge on appeal, came , to 
a differient ooncluaipn aa .regards • JB^ri 
Sah, and qiiae^ed the leave giyen.. ..lie 
aaid in.the.oaurse of his judgmex^ 

" i do not tlunk ii would be pp8Si^,,tp 
ptovo that Badii Sah. instigated tb« Xhal^g 
of.tbadbai]ge.'’|'. - ..>iv ..v- .-h; • 
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sioaer, but he co&firaiBd the determination 
ot.the, Seenons Ju Jge. 

The Appellants then raised the present 
civil suit for malicious prosecution. The 
crucial averment was that the Bespondent 
Badri Sah had tutored Raghunath and 
Teja to say what they did in their original 
confessio&s. Evidence was led before the 
Snbmrdinate Judge. The facts which have 
already been detailed and as to which there 
could be no controversy were proved. 
Some other witnesses were examined, as to 
whose testimony there was controversy, 
with which their Lordshiiis will presently 
deal. 

Teja, being examined, repeated his re- 
cantation of his original testimony, saying 
that. Badri Sah had tntored him. But 
Baghunath reverted to his original account, 
saying that the story of the muider having 
been committed by the Appellants with 
the assistance of Teja was true. The 
learned Subordinate Judge delivered an 
exceedingly careful judgment, and came 
to the conclusion that the Plaintiffs, now 
Appellants, had made out their case. 

On appeal to the Court of the Judicial 
Commissioner of Oudh, the Judicial Com- 
missioners revermd that judgment. Un. 
fortunately, however, they took. a com- 
pletely wrong view of the law of the case. 
In their judgment they put the matter 
thus:— 

*'lii an action for ntalioionc proieoation the FlaihtOl 
has to prove:—' 

I ' "(1) That he wai pmeoated hj the Defendant. • 

, That he uvas innocent of the charge 
irhtoh he wm trM^ . . 

"(Si That the inoieoation was instituted against 
hhh without any Mst^hiW and probable cause. ' 

' ' **(4) That It was doe ttlninalioioua intention of tte 
and hot wiA a mere intention of carrying 
tbetowlA^eil^K** 

Pix^KMiUffiu 8tot«d, ii^.guite erro- 
Q^s.. ,,listio^d be- 7 :" .ibB pKX^- 

in favour. pf 


the Plaintiff if from their nature they were 
caiwble of so tenninating. ’ ’ This phraseo- 
logy may be found in the judgment of 
Montague Smith, J., in Baiebi v. 
Matthews (l). But the practice was in 
accordance with these words long before 
that case. Under the old forms of plead- 
ing a declaration, if the law were really as 
the .fudges in this case defined it, would 
in all cases where there had not been an 
actual acguittal have been bad if'tliere 
were not added the statement that the 
Plaintiff was innocent of (lie crime charg- 
ed. The re)x>r(s may be searched in vain 
for any declaration so found bad, though 
there were many eases where prosecution.s 
had terminated without aofluittal. There 
was controversy as to what terminated 
pi-oceedings, as, e.g., whether a nolle 
proseqne of the Attorney-General was a 
termination. But at any rate it was quite 
settled lhat a prosecution comes to an end 
when a .Magistrate declines to commit 
[Delrgnl v. Highley (2)] . Weston v. Bee- 
man (3) and. Huntley v. Simson (4). Ac- 
cordingly in Bullen and Leake’s Prece- 
dents. 8th Edn., St p. 434, the regular 
form is given for an action for malicious 
prosecution wlwn the Plaintiff has been 
arrested and brought before a Magistrate. 
After narrating the arrest a'nd the charge, 
it continues ; “ The said Justice having 
heard the said charge dismissed the rame 
and discharged the Plaintiff out of cus- 
tody, whereupon the said proceedings ter- 
minatedj’.' In the present case it was 
sufficient for the Appellants to prove, aa 
they have done, that the criminal proceed- 
ings threatened on account of the disdosora 
contained in the confessions of Baghunath 
and Teja ended so fur as thSjr were oon- 

' * (1) L. 

■ tS) 8Btiig‘ Brt.i«0(i^ 

. «8) 87 L 4 Ac 59 (t«e9V- 
(#) 87 Ac. 1440889), . 
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cerned.U'hen the Set^sions Jud^e flnially re- 
fused to commit them for trial.' 
otMtued the way for tlie proof of the next 
proposition that the Bespondenta had in- 
stigated the proceedings malicionalv and 
without probable cause. 

The result of the view of the law taken 
by the Judges was that the evidence was 
gone into with a view of saying whether 
the Appellants had proved their inno- 
cence, and Anally the learned Judges held 
that “ the Plaintiffs have failed to prove 
their innocence of the crime.” 

It is true that having stated that ” the 
two main issues in the case are (1) whe- 
ther the Plaintiffs have })roved themselves 
to be innocent of the charge of murder, 
and (*2) whether Badri Sah instigated 
liaghunath to implicate the Plaintiffs 
falsely,” they go on to consider this (‘it 
which, taken by itself, is relevant, but un- 
fortunately their view on the second issue 
is permeated by their view on 'the Arst. 
Indeed, they say so themselves : ” The 

two issues of the Plaintiffs' innocence and 
Badri Sah’s tutoring run into each other.” 
Although, therefore, there are vanous com- 
ments on the evidence in the judgment 
which are of value, the mistaken view so 
permeates it as to make it impossible for 
tbeir Ijordships to coi^rm the judgment 
as it stands. TJiey are consequently com- 
pelled to consider the judgment of the 
learned. Subordinate Judge just as if the 
appeahbad come direct from him to them. 
Their Lordships will now sdvert to 'the 
evidence given in addition to that 'Which 
proved the facts which have been already 
set forth, ahd it will be convenient to sepa- 
rate, that as to 'whieh there is no contro- 
versy twai that as to which contiioversy 
exists. Jt was clearly proved that between 
the ' Appellants vl^lbhaddar. and Baclichu, 
wjho>are uiicle' and '.nephew, on -the one 
j Sah', on the other, there 


was a bng standing and bitter enmity. 
They were the two principal families -in 
the villsge and people of influence. -The 
otlier persons who oppear in the course of 
the case were all in very humble positions. 
This enmity had shown itself in litigations 
and prosecutions. Fines -had been im- 
posed and punishments inflicted* and there 
was a state of deadly feud between the tWo 
families. 

On the night, of the ITl-h a neighbour 
had heard a noise going on in Rnglnmath’s 
house, and he had seen two men run out 
of the bouse and a light extinguished, but 
identiKcation was out of the ({uestion. 

So far as to matters which • cannot be 
controverted. Next as to the evidence qs 
to which there was controversy. Musam- 
mat I’arbati, the mother of Sheo Bux, 
said that sJm remembered Teja coming for 
Sheo Bux to go to Baghunath’s house a 
little after nightfall. She then said that 
she got dinner rea<l.v aud went to Baghu- 
natli's house to ask Sheo Bux to come 
hack to dinner. She found there Sheo 
Bux, Baibhaddar Singh, Biidrl and Teja 
all sitting together. In answer to her re- 
quest Sheo Bux said he did not need 
dinner as he had eaten already, and that he 
would not come home ; he would take his 
turn as watchman. On the other band, .jt 
is pointed out that this witness originally 
made no statement to the police. She was 
examined twice before the Magistrate, apd 
on each occasion she said that the reason 
why Sheo Bux did not wish to dine ’^as 
because he had already eatetl yams.* The 
post mortem disclosed that there wqs oply 
pulse and rice in hir: stomaPh and ..not 
yams. Beford the ‘Sessions Judge tflte 'irib 
again examined, and she thoii wit'nt baok 
on the statdbidpt 'as to yams; And siiid ^hat 
he had oiiiy OiW riceV ‘‘Tf waS'her state- 
‘metit 'that ’'I^ tKo' 
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warrant for apivehonaionof the AppeU 
lantek . 

Badri Sah, tho Beeyioiident, oonfimied 
the sfotement tliat lie was approached by 
Hazari, the father of Bagbuoalli, and 
then by Baghunath, and that after hearinj; 
the sioiy he went with them to tho police 
station. He denied having seen Baghu- 
nath previously to the joint meeting bet- 
ween him aud Hazari. Hazuri, it may be 
noted, had died before the evidence was 
led in. this case. But a schoolmaster de- 
poned that he had seen Badri Sah and 
Baghunath talking together “ in the morn- 
ing.” A man called Bikari said that a 
day before the confession he went to Badri* 
Bah’s house and that, as lie approached 
from outside, he overheard Badri Bah say 
to Baghunath that if he would not leave 
out the names of Balbhaddar and Baohchii 
he would save him. On the other hand, 
there seems no particular reason for Bikari 
being at the house. He had a grudge 
against Badri Bah, and the whole story is 
contrary to the united story of Badri Sah 
and Baghunath of tlie first communication 
having been made when Hazari brought 
Baghunath to Badri Sah. 

, As already stated, the learned Subordi- 
nate Judge decreed in favour of the Plain- 
tiffs. Their TiOrdships wish to emphasise 
their appreciation of the carefulness and 
ability of the judgment. They have given 
every weight to the reasoning, although, 
as will be explained hereafter, they are not 
able to reach the same oonchision. The 
reasons which led the Subordinate Judge 
to reach his conclusions may be summaris-. 
ed thus : — 

(1) Not only wero the Appellants not 
prosecuted after being brought up before 
the Magistrate, but the idea of their 
having murdered Sheo Bux rests on no 
foiHtdation. There was no enmity. Two 
motives were. suggested. One a desire (o 


get. his house; but this is not really prov- 
ed, and, be-sides, the widow- would still 
have had it. Second, a supposed intrigue 
between Sbeo Bux’s wife and Bacbchu 
and also Baghunath. This is only Sug- 
gested by Badri and Baghunath, and the 
idea of co-paramours plotting together to 
get rid of a husband is against human ex- 
perience. Musammat Parbati’s evidence 
was quite unreliable. . 

CJ) The undoubted hatred of Badri Sah 
to Balhha'Idar and Bachchu.' 

(-‘h Badri Sah was the person who sug- 
gested that Baghunath should go to the 
police station and confess. 

All through the various nrcceedings 
Badri Bah was always to the forp. H;? got 
his own pleader to undertake tho defence 
of Baghunath. All he wanted was tliat 
the .\ppellants should b? convicted. 

(5) There was no reason, if Baghunath 
bad confessed to his father Hazari, that 
Hazari sliould have gone to Badri Bah. 

(6) The Di'puty ^Magistrate in the appli- 
cation for sanction under the Tndian 
Penal Code took tho view that .Badri Sah 
had tutored Baghunath and Toja. (It is 
omitted to bo stated that two Judges took 
the opposite view.) 

(7) There was no reason for Teja 
making his first confession voluntarily. 
He was not in danger if he kept quiet. 
Enjo it seeine<l to be inspired by Badri 
Sab. 

(8) Bagbunath is utterly untrustworthy. 
He confessed, recanted and then re-con- 
fessed. Teja only once recanted and then 
adhered to it. 

There is much in this reasdtiing,.. hut 
wliat, in their Lordships' opinion, the 
learned Subordinate Judge has a little left 
out of view is that this is not a case which 
mnst be determined on a balanco of prob- 
abilities. The question is not, " Bid the 
Appellants commit the murder? ” or, 
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- ‘ I)id Badri Sah invent the murder 
them? ” the two queries exhaustinft the 
possibilities of the situation. The ques* 
(ion is, " Have the Appellants proved that 
Badri Sah invented and instigated the 
whole proceedings for prosecution? ’* Of 
course, there is nothing in the point which 
seems to liave been taken in the Courts 
below but which was- not urged be- 
fore their Jjordships, that here de. 
facto the Appellants were not prosecuted 
by the liespondent. In any country 
where, as in India, prosecution is nut 
private, an action for malicious prose- 
cution in the most literal sense of the woixl 
could not be raised against any private in- 
dividual- But giving information to the 
authorities which naturally leads to pro-ie- 
cution is just the same thing. And if that 
i.s <loue and trouble caused an action will 
lie. But it must be kept in view that, so 
far as the police were concerned, there w'as 
ample cause f-or the initiation of prosecution 
proceedings. There were the dear narra- 
tives of two people, llaghunath and Teja. 
concurrent in all necessary (jarticulurs. 
The Appellants iiuist, therefore, go the 
whole way. There is no half-way point of 
rest. Tliey must show that Badri Sah in- 
vented the whole story as far as it implicat. 
ed the Appellants, and (utored Baghunath 
and Teja to say it. THat is a very heavy 
onus of proof, and unless they sustain it 
the Appellants must fail. 

..fjot the view which must be taken, if 
tbe Appellants are to prevail, be analysed. 
As to the fadi of a murder there is no doubt. 
Tliat the corpse of the murdered man w'as 
lying beneath the floor of Haghuuath’s 
cottage is also without doubt. One of the 
suggestions, .ip Raghunath'a evidence was 
that the corpse , had been pul there by 
scMuebody elsq and that he. discovered its 
exid^nce owing to, the ^ogress of putre* 
facjtiaEu. is an upljikely story,, but it 


does not matter. .Nobody su{^tosesv 
was it suggested, that Badri Sah;.mard^ 
ed Kbeo Bux. His :PrBt knowledge of the 
existence of the corpse must have come 
fi<om Raghunath, and whether 'Baghdnath 
told him that he himself was implicated 
in the murder, or whether he merely told 
him he had found a corpse, is for the 
moment iuimateriai. For in either case 
Badri Sah must have, according to tbe 
theory, said to himself : ‘‘ Now is my op- 
IHirtiinity ; let me get my enemies im{diU' 
cated in the crime,” and this he is |iip- 
posed to have done. He goes with Raghu- 
uath aiid Huzari — it is a pity that Hazari 
was dead before the evidence in the case, 
and there is no (race at all in the papers 
of his evidence before the Magistrate — and 
Itaghiinatli makes bis first confession. 
What is that confession? It implicated 
himself and the Appellants, but it also im- 
plicated Teja. Now it is very inifmrtant 
to notice that Teja by all accounts had not 
met Raghunath and Badri Sah till after 
Raghunath 's confession. For this is what 
he, Teja, says in his recantatiop,' which 
is, of course, the foiindation of the Appel- 
lants’ case : — 

** I did not 0*11 Rwajr Sbeo Bnx to Baghnnath's 
liouso. Thu day on which the Sub-lnapeotor vidted 
the Tillage, that in, the Satnirday, Badri Sah came to 
my houae at midday, and laid; ‘Baghnnath Singh 
namoi you. If yon lay what I aak yon, I will get 
yon relcaied.' Thereupon I stated before the Deputy 
dagiilnite what Badri Sah asked me to say." 

What an extraordinary risk this was to 
tutor a confession which implicated not 
only his enemies but a man whom he had 
not yet interviewed, and why bring in 
Teja at all ? 

It is, of course, quite uaeleks to pin any 
faith to what Raghunath. and Teja have^ 
said. Raghunath had executed a double 
somersault in confession, Teja a single one, 
and yet, unless Teja’a confessionw strictly 
true, the Appellants' case is .gone. 
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RrgaiR^jDt.was tuied why 
. ]?^nt ' .'.exoe^ 'id itp^ak the. truth? 
Ifiie answer' is easy enough!! The • APP®V 
i^is ^4 {{^ ^ hy hot being oonnhittea 
for trial. Teja and Bsghnnath then 
wanted to. save their own skins. No 
doubt Teja stuck to his recantation. 
Baghimiitb. who had by this time been let 
off, had no skin to save and recanted 
again. The very argument which has to 
be used to explain Teja’s first confession 
ihaj be used to explain bis second*- Fear 
was what prompted him, it is said, to make 
his first confession and implicate himself', 
though quite innocent. “ Baghunath has 
'mentioned you. You will be lost unless 
you say what I tell you.” So fear would 
drive him to his second. ” I have impli- 
cated myself foolishly. Tiet me now say 
I had nothing to do with it.” 

Lastly, as to 'Badri Sah’s meddling with 
the case.' That ITazari, if he was told the 
story by his son, would go to Badr\ Sah is 
likely enough. He would wish advice 
from some one in position, and Badri Sah 
was the only person except the incriminat- 
ed men themselves. Fnrther that when 
Badri Sah found that his enemies were im- 
plicated, he-w'outd be glad and would help 
to bring about their , downfall is more than 
probable. But that is a different thing 
from being the sole author of it. 

On the whole matter, therefore, their 
Lordships feel that while there is grave 
cause for suspicion and while the whole 
tro& in ..the case is impossible to find, 
there is not sufficient certainty in this 
'doubtful matter to find that the Appellants 
hate discharged the heavy onus laid upon 
theiii. The ressdf arrived at by the Jndi- 
'cial Commissioners on appeal was rights 
''tiiongh -the methods by which they reached 
’that resPU were wropg. 
l ''''Theii!' Loi^ships '^ill- therefore humbly 


advise His Majesty to dismiss the appeal 
wiffi costs. ' • • ’ 

,, i^licitor : Mr. II. S. L. Polah ifor tfie 
Appellants, ' 

Solicitors : Messrs. Barrow, Bogers 
Nevill for the Bespondent No. 1. 

G. I). M. 

[CIVIL APPELLATE JUBlSOtOTIOE.] 
Appeal vbom Appbllatb Dbobbb 
No. 2462 ov 1923. 

Sobrawabdt, J. HiBiNi Naboan Chad- 
Qpabah, J. DBOBi and ors., 

1926, Appellants, , 

Beard, 8 and v, 

9, February. Jadunabdam CbAU- 
Judgment, dbubi and ors., 

24, February. Bespondents. 

limitation Act (IX o/ 1908), 8eh. /, AH. 47— 
Suit for reeovory of pounnon hjf pa/rt;/ agaiiut 
whom order has lieon made under seo IJ^S, Criminal 
Procedure Godel(Act V of 1898)— Section, how 
far applieaUe where 'portion of Mngistratds order 
legal and portion illegal— Art. ISO, scope and 
applicedfSiig of—CivU Procedure Code (Act V of 
1908), Or. S, r. 8— Scope and applioabilitg of— 
Exhaustion of rdiefs in respect of one cause of 
a^ion as distinguished from inclusion in the tame 
action of different carnet of action— Rea jUdioata— 
Estoppel. 

In a proceeding under sec. 145, Or. P. 
C., in respect of a jalkar the Magistrate 
found that the first party had the right to 
fish by large nets only during a certain 
period of the year and the second party the 
right to fish by small nets during . that 
period and both by large and small nets for 
the rest of the year and directed that the 
'parties should be erititled to catch fish in 
the manner, aforesaid. In 1910 the fifit 
party to the proceeding under sec. 
145 as Plaintiffs brought a suit for 
a declaration and injunction that the 
Defendants, the second party to the 
proceeding under sec. 146, had no, right to 
. catch fish with sihatt nets or with any 

110 
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other means during the period the Plain- 
tiffs were etiUtled to catch fish in tAe jalkar 
and further asked for a declaratiorL that 
the Plaintiffs had the right to catch fish 
throughout the year. The suit was de- 
creed in a modified form in respect of a 
portion of the j'alk&r in which it was held 
the Defendants J\ad no right to catch fish 
with small nets or with any other 'means 
duririg the time the Plaintiffs were entitled 
to catch fish and a permanent injunction 
whs granted accordingly. The Defendants 
again interfered with the Plaintiffs’ rights 
and in 1917 a suit was brought by the' Plain- 
tiffs in respect of the same portion of the 
jalkar asking for a declaration and perma- 
nent injunction that the Defendants had 
only the right to catch fish with small nets 
during a particular period; 

Held — That the suit was not barred by 
limitation under Art, 47 of the Limitation 
'Agt.. 

^Per SuiiBAWABDX, J. — That under sec. 
145, Cr. P. G., the Magistrate was 
only entitled to decide the question 
of possession at the date of the' pro- 
ceeding. His order that the Defend- 
ants were in possession of the fishery 
throughout the year whilst the Plaintiffs 
were entitled to posy^ssion jointly with 
the Defendants for a portion of the year 
was without jurisdiction as also the por- 
tion of the order laying down the way in 
which each party should exercise his pos- 
session. Art. 47 of the Limitation Act 
prescribes a period of three years for a suit 
by g party against whom possession has 
Jbeen found under sec, 145, Cr. P. G. That 
article has no relation to any portion of the 
order of the Criminal Court which has no 
refereyee to the question . of possession. 
The suit of 1910 tods, brought within three 
psgrs from, the order of the Magistrate so 
Sueation of, possession 
'^ly^iiimir^Tsfors rightly egnsUtUted and 


wUhin tirrie. Moreoeer ai' ihg gf 
the Magistrate did not tUspd^sess ' 
Plaintiffs or maintain Hefendahts’ pos^'is'r 
sionto the exclusion of ike PUiintifs, 'AW'. 
47 did not apply. 

As regards Art. 120 the Magisird^e^is 
order as to the mode of possession^ or thf 
use of large nets by the Defendants could 
not give a cause of action for a suit whigh, 
if not brought within the statutory period^ 
made that portion of the order binding 
between the parties. The intention of thg 
law of limitation is that if no suit is 
brought within the statutory period the 
remedy is lost and in case of an. order of a 
competent Court it remains binding bet- 
ween the parties. The cause of action was 
not the Magistrate’s order under sec. 145 
but the infringement of Plaintiffs’ right, 
and when the Defendants again started 
doing what they had no right to do, it gave 
rise to a fresh cause of action. 

That it was also a case of continuing 
wrong. 

That the suit wa<t not barred under Or. 
2, r. 2, C. P. C., which is directed to se- 
curing the exhaustion of the reliefs in res- 
pect of a cause of action and not to the 
inclusion in one and the same action 
different causes of action even though they 
arise out of the same transaction. 

The order under sec. 145, even if valid, 
gave rise to two different causes of actum ; 
one in respect of the Plaintiffs’ period of 
the possession of the fishery and Ihe othejr 
in respect of the Defendants’ period'. 

That the decision in the suit of 1910. wfif 
res judicata as to the site of the neifi oigd* 
even apart from the question ofteq jud^ta, 
the Defendants, having invited the. Appel- 
late Court to decide the question although 
it was not necessap^ for the, purposes . of 
that suit, were estopped fropt te-ogitoAmg 
the matter^ 
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Per .(if^AHAM, — That the ordet undet 
se/fi J0 iciu mperseded by the decree i4 
th^ J^Tst auit; and, eiery fresh infringe- 
'imhjt of the Plaintiffs’ right gave rise to 
a fresh cause of action. 

That as regards the applicability of Or. 
2, r. 9, tfi^ere was no necessity in the 
earlier suit to ash for a negative relief in 
regard to, the Defendants' claim, since 
the declaration prayed for as regards 
phintiffs' right excluded the Defendants' 
claim, and there was thus no relinquish- 
merit of relief within the rule. 

.That the decision in the suit of 1910 
was res judicata as to the size of the nets. 

This was an ap|)eal against tlie decree 
<ME B. K. Basu, Esq., District Judge of 
Ziilah Bajshalu, dated the 6tb of August 
1923, modifying the decree of Babu Srish 
Chandra Bandopadhya, Subordinate Judge 
of Bajshahi, dated the 4th of Sep- 

tember 1922. 

The facts of the casre will apjiear from 
^e judgment. 

j|fr. B. Chukrabartty (Counsel), Dr- 
Dwarka Nath Mittcr and Baba Krishna 
Kgrnal Moitra for the Appellants. 

Mr. Bttffi Chandra Majumdar, Dr. 
Pfiign Kumas Mukherjee, Babus Sachchi- 
dqt^nda Boy and Joges Chandra Bose (OX 
Bqspondenta, 

The Judgment 6ir the Court was as 
^Ipws 

Su'h^wardt, J. — Tills appeal is by the 
i^iaintiffs^arisjhg out of a suit for estab- 
fiwment of ilsbery rights and for perpetual 
injant^op.. ^he following diagram will 
^ow'.the 'subje.ct-mfter of oontriiversy in 

Pi^ria' j^ikan DigM. 



Malda Bandaghat. 


, Parts 1 and 2 are in the bed.Pl a 
gfljile river Mahananda and ^o. 3 is a 
rivulet emerging from it. This suit relates 
to parts 1 and 3. 

The |)resent suit is a stage, let us hope 
the Uu^t. in a long drawn litigation dating 
from 1860. In that year the Government 
resumed under Act II of 1819 a portion of 
the jalkitr over the river and its branches. 
In 1661 Prasanna Kumar Boral, Plain- 
tiffs’ predecessor, brought a suit against 
the Government in which he .claimed his 
jaifear right on those waters. ' Defendants’ 
predec.'ssor Alam Saha intervened and 
asserted his raiyatan or raiyati rights but 
no order was passed on his application 
though the jama was reduced on that con- 
sideration. 

The suit wus compromised between I'ra- 
sauna and the Government and his Mas 
batch right in the jalkar was recognised. 
The hr.rs * khas baich ” and " raiyatan ” 
were not defined in that suit and this has 
been the fruitful source of dispute between 
the parties. But it seems to liave bouii 
conceded from the beginning that “ khas 
baich " means fishing with large nets. 
In 1862, Alam Saha brought a nut against 
Government and Prasanna for a declara- 
tion that Prasanna bad only the khas batch 
right which was the right to fish 
with large nets such as bera in the 
jadkar, while he had the rest of the 
rights. The suit was decreed and Alam's 
raiyati right and Prasanna’s khas baich 
right in the rivers were declared. In tins 
suit also " khas batch ” and ” raiyatan 
were not specifically defined but it was 
stated the former was the right to firii by 
large nets. Nothing was said, however, 
as to the periods during which the partio > 
wem to exercise their respective rights, 
this suit the parties well understood 
the ex^nf of their respec^ye rights and 
tbero was no dispute for about 40 years tUl 
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1899 when the Defendants began to assert 
higher rights by creating kdbuliyats and 
other documentary evidence, as has been 
found by the Judge, until in 1907 the dis- 
pute betweeU the parties culminated in 
proceedings undef sec. 146, Cr. P. Code, 
in which the Plaintitfs were the first party 
and the Defendants were the second 
I^arty. On 19th July 1907, the trying 
Magistrate passed the following order : — 
** It has )>een satisfactorily proved that 
the fii'st party held the right to fish in the 
area fram bejoya dasami to 15th Chait by 
large nets only. The second parly fish by 
small nets during the above period and 
both by large and small nets for the rest of 
the year. Anta, tagi, bansi and other 
similar contrivances arr included in small 
nets." In Ihc writ for delivery of posses- 
sion the order was thus stated : — " There- 
fore I determine and hold that the said 
parties are in possession and, until they are 
evicted by lawful means, should be entitled 
to remain in possession and I order pre- 
emptorily that meanwhile the parties 
noted below may not be disturbed in their 
]>osses8ion. The first party should be en- 
titled to catch fish with large nets from 
bejoya daeami up to 15th Chaitra while 
the second party shquld be entitled to 
Catch fish with small nets and during the 
rest of the year the second party should be 
entitled to catch fish with large as well 
as small nets.'- 


Being dissatisfied with the above order, 
on 11th July 1910 Plaintiffs instituted a 
title suit being suit Ko. 824 of 1910 in the 
Court of the Subordinate Judge at Baj- 
diahi in which the reliefs claimed were 
(a) that it be declared that Defendants 
have no right to catch fish with small nets 
and with 'any other means in the jalkar 
from the bejoya dasami day to 16th 
it be declared that the 
^ttintiffs iiaVe the right to catch fish 


through the year in the said jalkar, (e) 
that a perpetual injunction be issued res- 
training the Defendants from catching 
fish in the jatkari from the day after the 
bejoya dasami to 15th Chaitra and for 
damages and mesne profits. 

It should be noted here that parts 1 
and 2 of the jalkars were the subject- 
matter of proceedings under seC. 145, Cn- 
minal Procedure Code, but in the civil 
suit the Plaintiffs included all the three 
jalkars. The Subordinate Judge by his 
order, dated the 18th Pebruary. 1914, dis- 
missed the Plaintiffs’ suit in respect of 
jalkdr No. 2 and decreed it in a modified 
form in resiiect of jalkars Nos. 1 
and 8. He held that the Plaintiffs 
had " khas baich ” rights in jalkars- 
Nos. 1 and 3 from bejoya dasami 
day to I5th Chaitra every year and the 
Defendants had no right to fish in those 
two jalkars by small nets or other means 
during that period of the year, and a 
permaneut Injunction was granted accord- 
ingly. This decision was upheld by the 
District Judge in the first Appellate Court 
on 17 th March 1915 and by this Court on 
16th May 1917 in appeal from Appellate 
Decree No. 1317 of 1915. By this deci- 
sion the " khas baich ” and raiyatau 
rights were defined ; the former was held 
to mean the right to catch fish with big 
nets which can be plied by 5 or 7 or a 
larger number of paits (workmen) and the 
latter as the right to catch fish by small 
nets which can be plied by one or two 
paits. 

The Defendant obeyed (he above de- 
cree and stopped the use of large nets till 
1017 when they again started to iuterfete 
with the Plaintiffs’ right as settled by the 
decree. The present suit was therefore 
brought in 1919 in respect of joikof s' Hos. 1 
end 8 for the following reliefs : — (a) That 
it be declared that the Defendants and 
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their tenaats have only the raiyatan ri^thte 
itl this disputed jalkors from 16th Chaitra 
to the day previous to the bejoya dasdmi 
day, viz. , the right to catch fish with small 
nets that can be plied by one or two men 
and not with bigger nets, (b) That a 
permanent injunction be issued restrain- 
ing the Defendants from catching fish in 
the disputed jalkars by any big nets, and 
for other incidental reliefs. The suit was 
decreed in full by the Subordinate Judge 
in the trial Court. The Defendants ap- 
pealed to the District Judge who by his 
decree, dated the Gth August 1023, dis- 
missed the I’laiutiffs* suit as regards part 
1 Of the fishery from Malda Bandaghat 
to rirgunje and confirmed the decree of 
the trial Court as regards part 3, that is to 
say, from Pirgunje to I’akuria with the 
modification that the small nets to be used 
by the Defendants wore defined to be 
those which re<iuiro loss tliau five men to 
wield. 

The Blaiutiffs have appealed and follow- 
ing |x)iutB are urged on their behalf : — 

(I) Plaintiffs’ khas batch " rights and 
Defendants’ raiyatan rights were settled by 
the decree in the suit of 18C2 and size of 
the nets to be employed by the parties res- 
pectively was settled in the suit of 1910. 
These matters canPot therefore be re- 
opened. 

(II) The District Judge has taken an 
erroheous view of the effect of the order 
under sec. 140} Criminal Procedure Code, 
a-nd has erred in holding that the Plaintiffs’ 
suit is barred by limitation. 

, (III) The learned Judge has erred in law. 
in holding that under Or. 2, r. 2, Civil 
Procedure Code, the Plaintiffs’ claim for a 
declaration that the Defendants have no 
right to use large nets during the latter’s 
period as regards part 1 of the fishery is 
barred. 

(IV) The learned Judge is not justified 


in fixing the size of Defendants’ nets as 
those which require less than five men to 
ply aJitl not less than three as decieed by 
the Huliordinutc Judge. 

In order to appreciate the grounds taken 
before us the learned Judge’s reasonings 
and tindiugs have to be slated. On the 
qucsliiiii.s of fact he has staled his deci- 
sion categorically as follows : — 

(«) Up to 1300 Defendants never uao*l 
large nets. 

(b) Prom 1300 iJie Defendants began to 
claim use of large nets, the Plaintiffs 
coming to know of it, dispute followed, 
culminating in the 145 case of 1907. 

(cl The sec. 145 proceeding being de- 
cided in favour of the Defendants the Dc- 
ffendauts started now openly |o use largo 
nets during their period. 

(J) The Subordinate Judge’s decision 
in 10J4 induced the Dcfeiulauts to stop 
the use of large uc'ts. But in 1917 they 
started again and in 1919 the present suit 
was brought. 

There are two other findings of fact 
arrived at by the learned Judge which 
settled all the issues of facts raised in the 
suit. W ith regard to the meaning of the 
terms ” khas batch and “ raiyatan ” 
Plaintiffs argued that it was finally settled 
by the decision in the suit of 1910. The 
learned Judge observed that apart from it 
his own conclusions on the evidence in the 
present case are to the same effect, viz., 
the former means the right to fish with 
large, nets and the latter .the right to fish 
with small nets. With regard to the 
question of the nets to be used by the De- 
fendants during their i)eriod, i.e., from 
16tb Chaitra to bejuya mbami day, the 
Defendants argued that the decision of 
this question was not necessary in the suit 
of 1910 and therefore the decision in that 
suit on this question should not be con- 
sidered final or operate as lat judicata. 
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Tlio learnoil .Tiid^je lias rightly held ou 
this point (hat it is not opjn to the Defend- 
ants now to say that the finding in ques- 
tion was merely eollaterally or inciden- 
tally in issue and not directly and substan- 
tially in issue in the jirevious suit. It is 
clear that ou the above findings of fart 
the learned Judge would have decreed the 
suit in respect of part 1 , had not. his deci- 
sion on the questions of law been adverse 
to the Plaintiffs as is evident from the fact 
that he has decreed the suit in full as re- 
gards part 3 of the jtilkur. It is necessary 
therefore to examine the correctness of 
the view taken by the learned Judge on 
the questions of limitation and the appli- 
cation of Or. -2, r. 2, Civil Procedure Code. 

As to limitation It is argued that hy 
his order in the MC case the Alagistrato 
decided that the Plaintifls hud the right 
to use large nets only from b'‘ioyu duitumi 
day to IStli Cliaitra in then- ‘‘ /r/inv 
batch ” rights and the Defend.ints’ laiyalaii 
rights gave them the right to use small 
nets only during tlie Plaintiffs’ period and 
both large and small nets during the rest 
of the year. The suit of 1910 w'as direct- 
ed against the first portion only of 'lie 
Magistrate’s order, viz., the Defendants’ 
right to catch fish with small nets, during 
the Plaintiffs’ i>eribd, but there was 
no relief souglit in that suit against 
that }x>rtiou of the' order which re- 
lated to the Defendants’ right to use 
large nets during their period. Ac- 
cordingly the learned Judge holds that 
the Plaintiffs’ suit fur a declaiatiun that 
Defendants are not entitled to use large 
nets during their {period is baiTcd either 
under Art. 47 or Art. 120 of the Limita- 
tion Act, the suit having been brought 
more tbdn twelve years after the decision 
of the 146 cas?. It is therefore necessary 
to' test the’ legal effect of that decision. 
.Uodci, t%i it45. Criminal Procedure Code, 


the Magistrate is authorized to decide, 
without reference to title, which of the 
parties before him was in possession of the 
subject of the dispute at the date of the 
proccelings. The Magistrate therefore 
was entitled only to find w'helher the 
Plaintiffs or the Defendants were in fjos- 
scssion of tlie fishery on the date when he 
drew up the |)r<:ceedings under sec. 145. 
He had jurisdiction to find possesion but 
not the mode of |)osse8siuu or how the pos* 
session was to be exercised. Besides, it 
appears from the order of the Deputy 
AJagistrate that lie held that the Defend- 
ants were in ixjssession of the fishery 
throughout the year, while the Piaint’ffs. 
were ciiiitlod to poss’sskin j.iintly with tl.e 
Defendants for a fxwtion of the year. In 
my judgment this order v\as beyond the’ 
Bcofic of sec. 145 and Ihoroforc without 
jurisdiction. The ))ortu)n of the order 
wliich lays down the way in which each 
party shuiilil exercise his |) 0 ''<session was 
likewise passed without jurisdiction. T1 e 
fact that in the suit of 19IU the Plahitiffs 
staled tlie Magistrate’s order as giving rise 
to the cause of action for the suit should not 
be lK>ld to cumiicl them to cballengc the 
whole of the order though it was ultra 
vires. The only portion of the order 
which dealt witli the question of posse's- 
sion was that part of it which held that the 
Defendants ere to have partial fXiBses- 
sion of the fishery by catching fish with 
small nets during Plaintiffs’ |jeriod and 
that portion of the oi'der the Plaintiffs 
challenged in the suit of 1910. It may be 
mentioned that in the plaint in that suit 
the Plaintiffs alleged that “ the Defend- 
ants had only the raiyatan right in the 
jallcar, that is to say, the right to catch 
fish with small nets plied by one or two 
men and with anta, bansi from the. 16th 
of Chaitra to the day previous to the hejoya' 
dasartti day every year.” Art. 47 of, the 
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Limitation Act jjrescribes a period of 
three years for a nuit by a p'uty against 
whom ])Ofi8esH’on has been found unier 
Kec. 145, Crirnina! Procedure Cod?. That 
article has no relation to any fioriiou of the 
order of the Criminal Court which has no 
Tiforence to the que'^t ion of possession. 
The suit of 1010 was hrouglit wilhiu three 
years from the order of tlie ifagistrate so 
far as it decided the question of possession 
and was therefore rightly constituted and 
within time. Moreover as the order of 
th.^ ilagistrafo did not dispossess the 
Plaintiffs or maintain Defendants* posses- 
sion to the exclusion of the Plaintiffs, Art. 
47 does not apply. As regards Art. 120, 
the Magistrate’s order as to the mode of 
possession or the use of large nets by the 
Defendants could not give a cause of ac- 
tion for a suit which, if not brought witliin 
the statutory period, made that portion of 
the order binding between the parlies. 
Til? intention of the law of limitation is 
that if no suit is hrouglit within the 
statutory period the remedy is lost and in 
case of an ordei of a corap.?tent Court it 
remains binding between tiic parties. In 
the view I take of the inalter, that part 
of the Magistrate's order which relates 
to the use of large nets by Defendants was 
not an order of a competent (’ourt and had 
no binding force. Then again, according 
to the finding of the learrK?d fludge the 
Defendants ceased to ply large nets for 
more than three years from 1914 to 1917. 
Tli« cause of action was not the ilagis- 
trate’s order under sec. 145, but the in- 
fringement of Plaintiffs’ right and so 
during that period Piaintiff-^ had no ground 
for a suit for such infringement : and when 
the. Defendants again started doing what 
they had no right to do, it gave rise to a 
fl^sh cause .of action, for the Plaintiffs had 
no seasons to, suppose that after the deci- 
sion of the question by the High Court of 


the land and the Defendants obeying it 
for a long time there would be recrudes- 
cence of the wrong. In tlie jilaiiit in 
the jircst'iit suit the cause of action is men- 
tioned us arising in 1917 and therefore the 
suit is within time. It is also a cast? of 
contimiing wrong w'ithin the meaning of 
sec. J;? of (he Limilalion Act. I hold that 
the suit is not harrcil by limitation. 

As to Or. 2, r. 2, Civil Procedure 
Code : - 

Th(* above observations apply w ith equal 
force to this (juestion. As aji abstract 
proposition of law, the view taken by the 
learned Judge is open to objection. That 
rule lays down that every suit shall in- 
clude the whole of the claim in respect of 
the cauK(»- of action and if a portion of the 
claim is omitted from the suit the Clain- 
tift shall not sue ior it again. As has been 
hold in Paifanti Itcona StintimthfiH CIn ttji 
V. Pttliifiiftppa (lirttij (I) this provision of 
the la\\ is directed to seeurinn the exhaus- 
tion of the reliefs in respeet of a. eaiise of 
action and not to the inclusion in one and 
the same action of different causes of ac- 
tion even (hough they arise out of the 
same transaction. The order under sec. 
145, even if valid, gave rise to two dis- 
tinct caiis(‘s of action : one in I’espect of the 
J^laintilfs’ period of the po.<st!Ssion of the 
fishery and the other in resjiect of tlie De- 
fendants' period. Ill respect of (he first, 
the cause of action was that the Defend- 
ants were held entitled to fish during Plain- 
tiffs' term and in respect of the latter, that 
they could use large nets during their own 
term. These are two distinct causes of 
action though in xespeot of the same 
fishery. See Kuloda Prosad Chatterjec v. 
Khudiram Misra (2). Then, as I have 

(I) L. R. 41 I. A. 142 : f. o, 18 0. W. N. 017 
(1013). 

. (2 27O.W.N.073: f. c. 87 0. L. J. 640 
(1922;. 
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.‘said, tlie cause <>f action for the present 
suit arose afrcsli in 1917 as a fresh bi-each 
of Defendants’ obligation. The suit is 
accordingly not barrbd under Or. 2, r. 2, 
Civil Procedure Code. 

The next (piestion that falls for consi- 
deration is the size of the nets to be used 
by the parties during their respectixe 
terms. In the siiit,of 1910, (he trial Courf 
held that “ by big nets are meant si ch 
nets as can Ik* plied by liv<* or seven or 
larger mindjer of men including her and 
baeher which arc the biggc.st and by small 
nets are meant those which are plied by 
one or two i>aits." The Subordinate 
Judge in the present case held that all 
questions relating to the respective right^ 
of the paidies and the size of the nets were 
decided in the suit of 1910 and were ac- 
cordingly rea judieala in this suit and could 
not be re-opened. The learned District 
Judge says (hat he is not \erv happy in his 
mind as to whether small nets and big 
nets have been satisfai;t<irily defined, lie 
observes that the evidence in the- case as 
to this is very unsatisfactory and that the 
Defendants did not make any serious 
attempts to challenge the definition of 
small nets given by the Plaintiffs in (heir 
plaint. He regards the result anomalous 
and observes : — “ I should say that all 
nets that are not big as defined in the 
previous case are small, that is to say, 
nets that require more than four men to 
wield are big nets and those that require 
four men or less are small nets.” In the 
judgment in suit No. 324 of 1910 the trial 
Judge made the following remarks in this 
connection : — “ It is neither necessary in 
this view of the case to define what are big 
nets and what are small nets. It is also 
not easy .to determine the question. It 
can, however, be generally held that by 
big netji arc meant all nets which can be 
plied wt^ Ave or seven or larger number 


of men including her and baeher which 
arc the biggi'st and by small nets are meant 
those which are plied by one or two 
paits.” On appeal from this decision in 
appeal No. 58 of 1914, the District Judge 
of Bajshahi after discussing the evidence 
stated : — “ T am of opinion that the learn- 
ed lower Court was perfectly connect in its 
definition of (he ‘ hhas baich ’ rights and 
in restrictini.' fishing by the Defendants as 
it has done." Tn appeal from the decree 
of the l)i*.trict .fudge (Second ,\p])eal 
No. 1317 of 1915) it appears that objection 
was taken by the present Defendants that 
the Court below in granting permanent in- 
junction against them had not defined 
what sort of nets or other traps the parties 
were to use in the exercise of their respec-. 
tive rights. The learned Judges thought 
that they had been sufficiently defined. 
As observed by the Subordinate Judge in 
suit Xo. .‘52‘1 of 1910, it was not necessary 
to define tbe size of the nets for the pnr- 
post's of that suit but the Defendants in- 
vited tlie Apfiellate Court to decide the 
question. In these circumstances, it is 
difficult to resist the conclusion that the 
Defendants are estopped from re-agitating 
the matter in the jiresent suit. Ajiart 
from the question of res judicata, I think 
the decision in the previous suit and that 
of the Subordinate Judge in this suit on 
Ibis point are correct. In the application 
in the Plaintiffs’ suits of 1861 and the suit 
brought by him in 1862, Alam Saha, De- 
fendants’ predecessor, claimed the right to 
fish with anta, bansi and other bhashan 
fish traps. The decision of tbe Magistrate 
in the 145 case was also to same effect. 
Anta and bansi are small nets which can 
be plied by one or two men and bhashan 
fish traps are contrivances which float on 
the water during the rainy season (see tlie 
judgment of the Subordinate Judge in suit 
No. 324 of 1910). Tbe learned Distriet 
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Judge’s view is not based upon evidence 
in the case but is probably, according to 
him, a common sense solution of the 
problem. There may be sufficient logic 
in the Judge's view that what is not large 
is i^all but the conduct of the Defendants 
and their predecessors for a large number 
of years and the impracticability of dis^ 
tinguishing large nets from small, if they 
are .so near each other in size, support tlio 
view taken by the trial Court. I there- 
fore hold that the decision of the trial 
Court on the size of the nets should be 
upheld. 

In the view above expressed this appeal 
. should succeed, the decree of the lower 
Appellate Court is set aside and that of the 
first Court restored with costs throughoul. 

The Respondents have filed cross-objec- 
tions and three points have been urged on 
their behalf, h’irstly, it is argued that 
the I’laintiffs' suit should be dismissed in 
the absence of any cause of action. It is 
said that as the Plaintiffs' suit refers to the 
period of the year during which the Defen- 
dants are in sole fiosscssion of the fishery 
the Plaintiffs cannot object to the mode of 
possession by the Defendants. This con- 
tention has no substance. The respective 
rights of the parlies in the fishery are ex- 
clusiveiof each other for their mutual bene- 
fit. The Plaintiffs are to catch only largo 
fish and Defendants small fish only. If 
Defendants catch big fish during their 
period it is not unlikely that there will be 
diminution of the quantity of such fish 
during Plaintiffs’ period. The fact that 
two different rights, “ khas baich ” and 
•“ raiyatan,” exist in the same fishery 
proves that they must be mutually exclu- 
sive and misuse of one will necessarily in- 
terfere with the exercise of the other. It 
has moreover been found by the Subordir 
nate Judge tha,t the Plaintiffs have actually 
■offdired' Ibsi by tbe eonduot of the Defen- 


dants. Plaintiffs have therefore the right 
to restrict the Defendants to their raiyatu) 
rights and hav.o a good cause of action for 
the suit. 

Secondly, it is contended that perma- 
nent injunction should not have been 
granted in- this case tinder sec. 64 of the 
Specific Relief Act. I see no force in this 
argument. The learned Subordinate 
Judge observes in this connection : "In 
my opinion the fact that Plaintiffs suffer- 
ed loss has been established by evidence, 
Aloreover there can be no doubt that the 
action of the Defendants would c-aiise loss 
to the Plaintiffs." On this finding the de- 
cree for injunction is proper and legal. 

Lastly, it is argued that the learned 
Judge is in error in holding that the deci- 
sion in the suit of 1910 that the Defend- 
ants can use small nets only during their 
lieriod is res judicata. There is no force 
in this contention either. In that suit the 
trial Court said : — " It is also necessary 
to determine for the puritoses of this suit 
what are the Defendants’ rights in the 
said two parts ’’ (parts 1 and 3) "of the 
jnlkars by virtue of their raiyati right.’’ 
The decision on this uuestion of the trial 
Court was upheld by the Court of first ap- 
peal and by this Court in second appeal. 
In order to decide the question in issue in 
(hat case the Court had to detenuiue the 
extent and nature of the rights of the 
parties in the fishery and this determina- 
tion was the ground-work of its decision of 
the issue in the case. See in this connec- 
tion Dwijendra Narain Hoy v. Joges 
Ciiandra Dey (3) and the cases cited there- 
in. Resides, the finding on the evidence 
in this case of the learned Judge as regards 
the meaning of Defendants’ raiyatan right 
renders the further discussion of this 
question of no practical importance. 

pt) 80 0, Li 40 (19J3)| 
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In the result the oross-objection is dis* confirmed the judgment and decree o{ the 
missed but 'without costs. .f Subordinate Judge with the modification 

Gbaham, J. — This appeal, in which the that the small nets to be used by the De- 
Plaintiffs are the Appellants, arises out of fendants were defined to be those which 
a suit for declaration of their rights in a require loss than five men to wield them, 
certain jalkar in the river Mahananda and . and not less than three, as decreed by the 


a branch thereof. They asked for a de- 
claratory decree declaring that the Defen- 
dants, now’ Respondents, ns well as their 
tenants and lessees had, from the 16th 
Chaitra up to the day previous to the 
bejoya dasami day every year, only what 
was described as raiyatun right in the said 
jalkar, that is to say, to catch fish by means 
of small nets plied by one or two men , and 
not by means of larger nets. They also 
asked for a perpetual injunction restrain- 
ing the Defendants from catching fish 
during the said period by meana of big nets, 
or by means of any contrivances in excess 
of their said raiyatan right. 

The Defendants pleaded inter alia tliat 
the suit was barrc<l by limitation, that the 
Plaintiffs, not having included their eluini 
in respect of the size of the nets in their 
previous suit (No. 324 of 1910), the pre- 
sent suit was barred under Or. 2, r. 2 of 
the Code of Civil Procedure, that they (the 
Defendants) had been exorcising this 
right for a long time, that there was no 
restriction in regard to the use of nets by 
them, that Plaintiffs w’ere not entitled to 
obtain a permanent injtinction, and that 
the suit was liable to be dismissed. 

Issues were framed in accordance with 
these pleadings and the trial Court after 
deciding them in favour of the Plaintiffs 
gave a declaratory decree in the terms a'sk- 
ed for as well as a |)erpetual injunction. 
•On appeal the learned District Judge of 
Rajshahi modified that decision holding 
that the suit must be dismissed as regards 
part one of the fishery from Malda Banda- 
ghat to Firgunje, while as regards part 
thresi. from Hrgonje to Pakuria, be 


Court of first instance. 

It may be explained that the jalkar con- 
sists of three parts, and that we are con- 
cerned in this appeal with parts one and 
three only, as part two is not the subject- 
matter of the suit. 

The Plaintiffs have now appealed and 
the main points urged on their behalf 
are : — 

1. Firstly, that in regard to part thi'ee 
of the fishery the Court of Appeal below 
erred in holding that big nets and small 
nets were not satisfactorily defined in the 
previous litigation, and in modifying the 
decree of the trial Court and defining big 
nets us those that require four men to wield 
them and small nets as those wielded by 
four men or less. It is urged that in the 
suit of 1910 it was necessary to determine 
the exact nature of khas baich and raiyatan 
rights, both with reference to the nature 
of the net to be used, as well us the peritHl 
during which the rights were to be exer- 
cised, and that the learned District Judge 
has erred in going behind the decision of 
the Hiibordinate Judge, which was subse- 
quently txmfirmed by the Court of Ap- 
peal and by this Court, and in re-opening 
the question as to the nature of the nets 
which the Defendants were entitled to use 
in exercise of their raiyatan rights. 
Stress has been laid on the finding of the 
Subordinate Judge in the suit of 1910 
“ that it can be generally held that by 
small nets are meant those which are plied 
by one or two paits,” and it is argued that 
the Court of Appeal below was precluded 
by the dootriiM» of rifi judtoaUf |ro|g ftod' 
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ih^ that small nets meant those which can 
be plied by font* men or less. 

In my opinion thesb contentions are 
well-fonnded and must prevail. Tt seems 
to be abundantly clear tiiat in (he previous 
Htii of 1910 the attention of the ( 'ourt was 
directed not only to the question of the 
period during which the rights wore to b? 
exercised, but also to the mode in which 
those rights were to be exercised, or in 
other words, to the size of the nets to ho 
used. That this is so is apparent from 
the following passage in the judgment of 
the Subonlinate Judge in that suit : — “ It 
can, however, be generally lield that by 
the bit! nets are meant all nets which can 
be plied with 5 or 7 or a larger number 
of men. . . . and by small nets are meant 
those which arc plied by one or two paits. 
It is therefore fnrther held that during the 
khas batch period the I’laintiffs will not be 
entitled to use such small nets as are plied 
with one or two paits, but only long nets, 
which are plied by 5 or 7 or a larger num- 
ber (of) paits. 

Tints there was a clear decision that 
small nets meant nets plied by one or two 
paits only, and in face of that decision, 
which apparently was invited by the 
parties and acquiesced in by them, it is 
difficult to see how this matter could be re- 
opened, and how the learned District 
Judge could go behind it and hold that by 
small nets were meant those nets which 
are plied by less than four persons. The 
learned District Judge seems to have been 
influenced by the fact that there is a gap 
ex lacuna between the big and small nets 
as defined by the Subordinate Judge, and 
be appears to have been of opinion that, 
if nets wielded by 6 or 7 persons or more 
were big nets, then nets wielded by any 
lesser number, of persons must be deem- 
ed to be small nets. . And at first sight 
there may be something to be said for this 


point of view, since the definition leaves if 
open to doubt whether nets wielded by 
three or four paits come within the cate- 
gory of large or small nets. The defini- 
tion may pcrliaps be logically incomplete, 
but that cannot to my mind alter the posi- 
tion. There was a clear finding in the for- 
mer suit that big nets were those wielded 
by 5 to 7 or more persons and small nets 
tliose wielded by one or two men. That 
finding was subsequently confinued by 
this Court on appeal and it was held that 
it was necessary to decide as to the meanh 
ing of khas hatch and raiyatan rights, and 
fnrther that those rights had been suffi- 
ciently defined. 

On behalf of the Bespondents a good 
deal. of stress has been laid on the fact that 
in the plaint in the suit of 1910 no case was 
expressly made in regard to the size of the 
net to be used by the Defendants, and that 
no issue was framed on the point. It is 
argued tlierefore that this was not part of 
the basis of that suit, and that the finding 
thereon cannot oi^erate as res judicata in 
this suit. There is, however, authority 
for the view that, even if a particular 
matter be not included in a formal issue* 
if it is directly and substantially in issilC 
between the parties, and if there be a deci- 
sion thcreuu, it will operate as res judi- 
cata. It cannot be doubted that this ques- 
tion as to the size of the nets to be used 
was in issue in the former suit, and that a 
decision upon the point was necessary. 
Indeed the whole object of the suit of 1910 
was to obtain a definition of the respec- 
tive rights of the parties, and this appears 
to have been rendered necessary by the 
conduct of the Defendants in re-opening 
the question as to the meaning of khas 
haich and raiyatan rights decided in the 
suit of J862 and after for a long period ac- 
quiescing in that decision disputing the 
matter afresh and cauaing proceedings tq 
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b6 instituted in 1907 under sec. 146 of the 
Code of Criminal Procedure. It may be 
true, as I have said above, that the dcli- 
nition of the respective rights of the 
parties, so far as it relalod to the size of 
riie nets to be used vs^us somewhat logically 
defective, and it may be argued that, if the 
definition given by the Court of Appeal 
below be ado]>ted, there will be less likeli- 
hood of trouble arising between the parties 
again. On the other hand, it is conceiv- 
able that the gap between the rights of the 
parties was purposely left in order to make 
it clear that the Defendants were only en- 
titled to use the smallest size nets such as 
could be plied by one or two persons. If , 
on the other hand, the sizes of the nets to 
be used by the parties merged into one an- 
other that might in itself give rise to fur- 
ther disputes. 

Be that as it may, I am clearly of opi- 
nion that the question of the size of the 
nets was res judicala in view of the deci- 
sion arrived at in the suit of 1910, which 
was afterwards confirmed as stated above 
by the Court of Appeal, as well as by this 
Ceurt, and that being so, it was not open 
to the learned District Judge to re-open 
the matter, and decide that the Defend- 
dhts were entitled to use a net of difi'erent 
size. 

It was next argued on behalf of the Ap- 
pellants that the Court of Appeal below had 
erred in law in holding that the suit in re- 
gard to part one of the fishery was barred 
by limitation. The learned District 
Judge held that even if Art. 47 of the 
'Limitation Act did not apply. Art. 120 
was applieablc, that under that article the 
suit must be brought within six years, and 
that, as it was brought more than 12 years 
after the* decision of the case under sec. 
145 of the Code of Criminal Procedure, the 
Bl.it rime-barred. On behalf of the 
njipelhruts it is replied that the case iiuder 


sec. 145, Criminal Procedure Code, ceas- 
ed to have any effect when the subsequent 
suit determined the rights of the parties, 
and that thereafter when the rights of the 
Plaintiffs were again infringed, a fresh 
cause of action accrued to them, and that 
consequently the suit was not barred by 
limitation. The learned Advocate for the 
Kespondents lias sought to meet this con- 
tention by an ingenious, but 1 think 
fallacious, argument based upon what' he 
has described as the dual nature - of the 
order under sec. 145. That order, he con- 
tends, consisted of two branches : one of 
w'hich, viz., the second portion, i^elating 
to the plying of big nets was not challeng- 
ed in the plaint in tlie suit of 1910. There- 
fore be argues the suit was restricted to the 
first part of the ^Magistrate’s order, and so 
far as the second part of the order was con- 
cerned, tJiat order continued to be opera- 
tive and effective with the result that limi- 
tation mxist dote therefrom. In my oin- 
uion this coulention is without substance. 
I'lie order under see. 145 cannot, I think, 
be split up ill this fashion. That.onler 
was superseded when the suit was decid- 
ed, and after the decision of the suit if 
there was, as has been found, a fresh in- 
fringement of the Plaintiffs’ rights, they 
would have a fresh cause of aeti<m. In 
my opinion therefore the suit was not 
barred as regards port one of the fishery^ 
It remains to deal with the argument 
that the suit, so far an part one of the 
fishery is concerned, is barred under Or. 2, 
r, 2 of the Code of Civil Procedure. The 
rule in question lays down that every suit 
shall include the whole of the claiia which 
the Plaintiff is entitled to make in respect' 
of the cause of action, and that, where a 
Plaintiff omits to sue in respect of, or in- 
lentionully relinquishes, any portion of his 
claim, he shall not afterwards sue in res- 
'pect of 'the portiuh' ik> bmitl^d or rqlin- 
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quished. It ia argued on behalf of Ihe 
Beapondents that when the Plaintiffs 
brought the suit of 1910 they ought to 
have included their claim relating to the 
size of the nets, and that as they did not 
do 60, they must be hehl to have relin- 
quished it and cannot be now permitted to 
Bue for it. The learned District Judge lias 
given effect to this contention, but in my 
opinion he is in cn'or. The Plaintiffs, as 
the trial Court |Xtinled out, repeated in 
suit No. 324 the whole of their allegations 
made before Magistrate, viz., their right 
to fish all the year round w’ith big nets and 
Defendants' rights to catch fish with small 
nets during their portion of the year, and 
there was no reason therefore for asking 
for a negative declaration regarding the 
big uet» of the Defendants, as they bad 
themselves set up a claim of right to fish- 
ing with big nets all the year round. In 
other words, the nature of the cluiui set up 
by them rendered it unnecessary that they 
slioidd ask for any such negative relief. 
In my judgment therefore the argument 
as to rolinquishmcut is without sub- 
stance. 

In the result the appeal succeeds, the 
judgment and decree of the District J udge 
must be set aside, and the judgment and 
decree of the trial Court restored. 

The Appellants are entitled to their 
costs in this Court and in the Courts be- 
low. A cross-objection lias been filed by 
the Hespondents and it has been urged 
that on a proper construction of the pre- 
vious judgments the Court of Appeal be- 
low should have held that with regard to 
part three of the fishery the Defendants 
were entitled to use big nets during their 
own period of fishery, and that the Plain- 
tiffs’ claim to restrain the Defendants from 
nsiiig big nets during tJicir period was 
barred under Or. 2, r, 2 of the Code of 
Cml Procedure. It has aimady been held 


thal such a prayer must be held to have 
be*'ii included in that suit and there was a 
dceisioi) on the point. The cross-objection 
thcrefiire fails and must be dismissed. 

R. C. M. 

[CIVIL AVPELLATB JDBISD:CTI0N.| 
Appeal from Obdeb 
No. 191 or 1925. 

y Buutnaih Deb and 
SuHBAWAanr, J. ors., Opposite Party, 
Page, J. Appellants, 

1926, V. 

5, March. SASHiHOKni Bbahkani, 
i Petitioner, Respondent. 

Cieil Procedure Code (Aet V of 1908), m. 47, 
Of. 4U '‘I’. 4 o3 -Appellate Court, if competent 
to make an order in favour of a perton who it no 
party to the appeal before it. 

Upon appeal by tnie jiulynient-dcbtor 
aloiii: as regards the portion of the decreed 
amount payable by her only, the lower Ap- 
pellate. Court dismissed the .ippcllant de- 
cree-holder’s entire application for execu- 
tion as lime-barred, although her co- 
judgment-deblor was no Respondent to 
the appeal before, it: 

Held — Thai the lower Appellate Court 
was competent, in acting under Or. 41, 
r. 33 of the Code, to dismiss the decree- 
holder's entire application for execution, 
as against both the judgment-debtors as 
time-barred upon appeal by one judg- 
ment-debtor alone, although her. co- 
judgmcnt-deblor was not made a party 
Respondent to the appeal and therd 
was thus no cross-objection on her be- 
half and nut withstanding that the ap- 
peal teas not directed against the entire 
decree but only as to a part of if, viz., 
ajs regards the proportiomte share of the 
del reed amount payable by the Appellant. 

The Appellate Court may decide any 
question under, this rule in favour of a 
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parly lo Ihc sail thuiujh he is not a Res- 
pondent to the appeal. 

Haki IMS Dev v. Kail-vsu Cuamuba 
Bose (*2) dissented from. 

A.MBIKA {.'HAKAS (.’IJAKllAVAlsri F. fcjASI- 

XABA Debi (3) and (Janciaohar Mi hauj c. 
Baxabasui I’AOiiiARi U* fallowed and re- 
lied on. 

Abjal AIAjhi e. Into Bei‘ARi (li) and 
Akjmanmessa Biiu ®. Beimn Behaby 
Mitter (G) referred to. 

This was an appeal af'ainsl Ibe order 
of N. Ji. iiose. Ks(|., Subordinate Jiulgc, 
2nd Court of Zillah Midiiapur. dated tlie 
5tl) of January 11)25, roversiiif; the order 
of K. Alukherjee, Ksep, Alunsif, (ilialal, 
dated the -Itli of September 11)24. 

The facta of the ea.se will appear from 
the judgmeilt. 

liabu Oopvndra Nath Das for the Ap- 
pellants. 

Mr. S. C. Maily, liabus .Ipurba Charan 
Mukerji and Diiryn Charan Hoy Choii- 
dhury for the Itesijondeut. 

The JiUdMENT oi<’ rnii Couivr was a>5 
follows : — 

SUHBAWARDY, .1. — This appeal arises in 
connection with execution proceedings and 
the main question eonsideivd in the Court 
below was whether the execution was 
time-barred. 

The decree was passed on the '21st of 
December 1918. It was a personal de- 
cree against judgment-debtors Nos. I and 
2 passed under Or. 34, r. G, C. t’. C. Des- 
pondent No. 3 is a transferee from' the 
other two judgment-debtors. 

The decree-holder’s ease is that on the 
2Gth of .lanuary 1919 Ks. G was paid by 

(2) H tnrl. Cos. 480 (<910;. 

Ti C. U J. 61 (1916). 

M: 'jrXt C. L. 3. 890 tieuv 

(6) 82 C. E. J. 894 U916). 

OK* 82 r, L j, 897 no«6V 


llespon lents Nos. 1 and 2, the judgment- 
dehtors, on the 26th of October 1919 ; ari- 
other sum of Ks. 3 was paid by the Ees- 
pondents Nos. 1 and 2 on the 2nd Novem- 
ber 1920; a sum of Ks. 2 was paid by the 
sieorid Respondent alone on the 20th 
of I)cc?mber 1921 ; a sum of Ks. 2 wos paid 
by the first Respondent alone and on the 
17th of January 1922 Rs. 33 was paid by 
the second Kesiwudent only. The first 
ap})lication for execution was made on the 
loth of November 19*22 and notice under 
Or. 21, r. 22 on the judgment-debtors was 
ordered to be issued on the 24th of Nov- 
ember 1922 and the notice was served. 
No further steps in c.Kccution having been 
taken the execution case w'as struck off* 
and a second application for oxeention 
was presented on the 28th of January 
1921. It was objected on behalf of the 
judgment-debtor No. 2 that the c.xccution 
was barred under Art. 182 of the Limita- 
tion Act. 

The Court of first ii\.stance believed the 
third and the fourth payments, namely, 
tlie payments on the 2nd of November 

1920 by the secotul Rc.spondent Manda- 
kini and on tlie 2Ulh of December 1921 by 
tlic first Respondent Basliimukhi and 
held that the execution was not barred by 
limitation. 

On appeal by the first Respondent the 
Subordinate Judge found upon the evi- 
dence that the books produced by the de- 
cree-hoUlei>s were not genuine, and for 
the reasons given by him he disbelieved 
the oral evidence of the decree-holders, 
lie found that (he payment of Ks. 2 by 
Sasbiiuukhi on the 20th of December 

1921 was not proved and hence execution 
so far as against her was baiTed. He fur- 
ther found that the payment on the 2nd 
of November 1920 by Mandakini was 
also not proved. In ilie result be dis- 
missed tbc application for execution. 
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Two points have been raised on behalf 
of the decree-holders in this appeal. 

Firstly, it is contended that the Court 
below should not have considered the pay- 
ment made by Afandakiiii on the 2nd 
of November 1920 as she was neither an 
Appellant nor a Bcspondent before it. 
Tt is argued that if the Court acted under 
Or. 41, r. iJ3 tiie Court was not justified 
in passing an onler in favour of a party 
who was not made a Respondent in the 
appeal, and, in support of tliis view, re- 
liance has been 2 daccd on the cases of 
Jogesh Chandra Banerjce v. Sarada 
Kumar GhakravarU (1) and Hari Das Dsy 
v. Kailash Chandra Bose (2). The first 
case is not decided on the construction of 
Or. 41, r. 33 and is based upon its own 
particular facts. The second case, decid- 
ed by th^ same Judges who were parlies 
to the first case, no doubt suj)i)or(s the 
Appellants’ contentitui. Fletcher, J., 
laid down the proposition broadly thus : — 
“ That section ” (Or. 41 r. 33) “ docs not 
apply to a person who was not a parly to 
the ai)peal. These non-contesting De- 
fendants were not parties to the litigation 
in the lower Appellate Court. Obviously, 
on first principles, the learned Judge in 
tJiat Court could not vary the decree of 
the Court of first ijistance as regards the 
rights and liabilities as adjudicated on by 
that Court,” In my humble judgment, 
the restriction to the operation of r. 33 put 
by the learned Judge is not borne out by 
the word'ng of the section or the prin- 
ciple underlying the enactment. Or. 
41, r, 83 is in these words : — “ The Ap- 
pellate Court shall have power to pass any 
decree and make any order which ought 
to have been passed or made and to pass 
or make such further or other decree or 
order t>« the case may require.” I pause 

(i)no.w.K.aasaaM}. 

j;D4«Iad,Osi.480(Mie}, 


here to comment that if the section had 
ended here there would have been no limi- 
tation to the right of the Court to pass 
any order which on its finding should 
have hern passed. The section goes on : 

-And this power may be exercised by the 
( oiirt notwithstanding that the appeal is 
as lo piirt only of the decree and may be 
e.xercisi'(l in favour of jill or any of the 
Rf.spon(lenfs or partie.s although such Re- 
spondents or jiarties may not have filed 
liny a2}peal or objection.” The net result 
of (he enactment is that the Appellate 
Court may ^jass any order it thinks fit in 
appeal though the aj)pcal does not extend 
to the whole of the decree appealed 
against and though the power is exercised 
in favour of any Rcspomlent or any {larty 
wlm has not objected befoie it to the de- 
cree. By the use of the expression ” Re- 
spondents or 2 >arties ” in t.hc se<-tion I 
uiuhu'staiid that the A2)pellate Court mav 
2 )ass an order in lavour of the Rcs|)on- 
dotds who have not appealed and it may 
similarlv decide any question in favour of 
a parly, by which I understand a party to 
the suit and wlio is not a Respondent in 
the appeal. ()therwi.se, there was no 
sense in usijig the words ” Respondents 
or f)arties. ’ The learned Judges in the 
case's above refeixed to may have been in- 
ducwl to form the opinion they did in view 
of the illustration attached to the section, 
but it is hardly necessary to say that the 
illustration docs not limit the section and 
is not intended to illustrate its full 
scope. The view that appeals to me is 
supirorted by the decision in the case of 
Amhika Charan Chakramrti v. Sasitara 
D(’bi (3). ■ I’he section should be given a 
broad and generous interpretation in view 
of the fact that it is intended to secure 
consistency in the administration of 
justice end avoid anomaliee whieb may 
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result if the Court is held to be helpless in 
ffiving fffcct to its own decision to tho 
full extent. \Mie.re the rights of parties 
de2)oiid on the same obligation, c.g., con- 
ti-acl, and wliere the Court finds that the 
contract is genuine or not genuine, it may 
give effect to its finding hy liolding all the 
2 )arties liable under the contraci or by 
exonerating ail tlK.^ parties who are sought 
to be made liable, without consideration 
as to whether such parties are hc'forc it or 
not. But the power which the Court is 
.vested with under this section must be 
exercised in the interest of and for the 
furtherance (»f justice as has been observ- 
ed in the case of Gamjadhar Muradi v. 
liamhashi Padihari (4): “ As the result 
of the Appellate Court's interference in 
favour of the Appellants further interfer- 
ence is recpiired in order to a<ljust tho 
rights of the jjarties in accordance with 
justice, e(|uity and good conscience. ’ In 
the view ihat I have taken T am sceptic 
about the ]»ropricty of giving the section 
such a narrow ixjnstructioii as not to make 
it applicable to ca.«e.s whore there may 
disregard of the jirovisions of other 
statutes such as the Court Fees Act, as 
has been observed in Abjal Majhi v. Intu 
Jiepari (5) and Akimannesm Bibi v. 
Bepin Behary Mitter (0), as the section is 
expressly made applicable to appeals as to 
l)art of the decree. As to substantive law- 
like the law of limitation , other and differ- 
ent considerations will arise. In accord- 
ance with the above observations I should 
have felt inclined to hold that the deter- 
mination of the question as to the pay- 
ment by Mandakini on the 2nd of Nov- 
ember 1920 was not necessary in order to 
give relief in the ai)peal by Hushimukhi, 
for it is apparent that oven if that pay- 

<4 2:! 0. L. J 800(19141. 

(S) u J. 301 (1911). 

(6; • /O. t. J, 897 \1916). 


ment was believed it would not have, 
under sec. 21 of the liimitation Act, ex- 
tend ed the ^leriod of limitation against 
Kashimukhi. I would have given effect 
to the contention of the decree-holders 
that the Court of Appeal below should nofc 
have dismissed the entire application 
»‘x»’culion hut should have allowed the 
execution to proceed as against Manda- 
kiui, the Respondent No. 2, but I find’ 
I'mm a perusal of tlie judgment of the 
learned Judge that he was invited by the 
decree-holders to decide the factum of the 
alleged payment on the 2ud of November 
1920 by Mandakini. The idea- in the 
Court below of the legal adviser of the 
(licree-holders was apparently that a pay- 
ment by one judgment-debtor would stop 
limitation ininiung as uguiinsi the other 
judgment-debtors. It might have been k 
mistaken view of the law but it was at 
the invitation of the decree-holders that 
the Judge went to decide that question 
and It w'as found that the payment on that 
date was also not proved. Having come 
to that finding I cannot say that he acted 
illegally in dismissing the decree-holders’ 
ii]>plicaliuu for execution in toto. 

Secondly, it is ■ urged that the 
Court of • Appcgl below should ’have 
considered the jiayment alleged to 
Jiave been matle • on the 17th of 
.January 1922. That payment was made 
more than three years after the decree 
which liad been passed on the 21st of 
December 1918, but the second payment 
which is alleged to have been made by 
Respondents Nos, 1 and 2 on the 26i:^ of 
October 1919 w'ould make the subsequent) 
paymeiit in time to save the decree. It 
is, tlicrofore, submitted that the Court 
below having found ihat the fourth pay- 
ment was not proved should have enquir- 
ed into the last payment befdre holding 
that the application for exeontion waa 
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barred. It appears that there is no ex- 
press finding by tfic learned Subordinate 
Judge with regard to this payment, but it 
appears that the first Court did not consi- 
der this alleged payment and in the lower 
Appellate Court the learned Subordinate 
Judge has disbelieved all the evidence 
that was brought forward to support this 
payment in connection with the considera- 
tion of Ihc fourth payment, and it further 
app.3ars that this last payment was never 
pressed before the learned Judge nor was 
he invited to express any definite opinion 
upon it. The judgment of the Subordi- 
nate Judge where he deals with the ques- 
tion begins with these words : “ Now, the 
main question in this case is whether 
any payment was made by judginent-clebt- 
or No. 2 on the 5th Tons B. S., /.c., 
‘i()lh Dcceinbor Then he goes on 

to consider fhe evidence and obt^erves that 
the evidt'iice consists mainly of one wit- 
ness, namely, Jasada Nandan Ifazari, 
who states that he made entries in the 
books in 1328 B. S. of the fourth and 
fifth payments. He discusses the decree- 
holders’ evidence and comes to the con- 
clusion that tlui Iwoks of account filed on 
behalf of the decree-holders are fabricated 
and tliat the witness Jasada could not 
ha\e written the books. In these cir- 
cumstances, I think it will serve no use- 
ful |.ur|jose to ask the learned Subordi- 
nate Judge to consider the last payment. 
Evidently his opinion is that the books 
filed bv the decree-holders in support of 
the alleged payments could not be relied 
upon and that the oral evidence such as 
was adduced before him w^as of persons 
who were cither servants or directly re- 
lated to them. 

The result is that in my opinion this ap- 
peal fails and is dismissed with costs, 
hearing-fee, two gold mohurs. 

Page, J. — agree. 


As regards the contesting Rc'spondent 
judgment-debtor No. 2 the learned 
Judge in the low-er Appellate Court has 
held that the alleged payment of Rs. 2 
on the 201 h of December 1921 on her be- 
half as part payment of the debt was not 
proved. The learned vakil for the Appel- 
lants contends that there is no finding 
that a subsequent payment of Rs. 33 
alleged to have b(?en made as part pay- 
ment of the debt on ilie 17th of January 
1922 has not been fu-oved. In my opi- 
nion, ilierc is no substance in tliis ront-n- 
tion. It is not pretended that this sum 
of Rp. 33 was ])aid in cash or currcccv. 
What is c«)ntcii(]cd is lliut on liie t 
Magh IU28 B. S., tlic Dofondaiit Xo. 
delivered or eaiisc<l fo bo dplivered to <1 
Plaintiffs some paddy and a witness wao 
fortlicoiiiirtf/ on behalf of Ihc Plaintilfs 
who slate<l that that paddy was taken as 
part payment, of (he debt in (|uostioii. Al- 
though it is well-established that pay- 
ment within sec. 20 of the Ijimitation 
Act of 1008 need not he in cash or curn ney, 
yet if it is to he in kind the parly alleging 
that (he payment was made must prove 
that there was au agreement between the 
parties that the payment should bo made 
in that particular manner. The learned 
Judge in (ho lower Appellate Court has 
disbelieved the evidence of tlio witjiess 
w'lio [mrported to prove the alleged pay- 
ment of Its. ;i3 by appropriatiuri of paddy, 
and, in my opinion, in substance there is 
a linding tliat no payment on the 17th of 
January l'J2‘2 for the puri)Oso of limita- 
tion was made. 'J'liat disposes r)f the ap- 
peal so far as the s-ceond defendant is 
conceited. 

It aptwars, however, that the Plaintiff 
in the lower Appellate Court contended 
that if there was a payment made on (he 
2nd of November 1920 by the first Defen- 
dant (who did not appeal from the decree 

112 
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|)ashc<l her lo llie lower Appellate 

( oiirl), the ellVct of siu'li a payment would 
he that the riaintiff’s cause of action 
Avould he .saved as a^^ainst both the fir'll 
and the second Defendants. The learned 
rliidge came to the conclusion that ooin* ot 
tile alleged ))ayrnents were proved to 
ha\e been ma le and dismissed the l^laiii- 
liB’s suit as against both the joint debt- 
nis. The loarjud vakil on behalf of tin* 
Appellants has cf)nlen<led that the learned 
Ju'l^'e in the lowiu* Appellate ( ourt had 
no jurisdiction to dismiss the suit ns 
a^jainst the lirst Dehuidant because the 
first Di'IVndanl was not a party to the 
appeal. Tn my <ipinioii, that is not the 
true construction to be placed upon Or. 
•II, r. -Tb ('. \\ C. In iny o]jiniou, it 
was open lo the ( ourt lo tlismiss the .suit 
notwllhslandin*^ that the ai)[)eal was nnt 
directed aj^ainst the (*ntiie <lecree and not- 
withstanding^ that the lirst Defendant 
liad Jiot tiled an object ion nr an appeal 
a;:ainsi tlie tlccree which liad been pass- 
ed against her, the r(*al j)osition bcin^ 
that u|>on a I me construction of r. dJi “ no 
hard and fast rule can be laid down; but 
1 liimk it may be fairly said that ordi- 
narily the. power contained in r. iJIi should 
he limiliHl lo those ca-^es where, us the 
n sult of the Appellate (’ourt’s iuterh r- 
ence with the decree in favour of the Ap- 
pellants, further inlerft*rence isrequind 
ill order to adjust the rights of the parlivs 
m accordance with juslict*, ecpiity and 
;^ood conscience,'’ pc/- Jenkins, C. J., 
(liUKjadlmr Muradi \. Iniuohashi Vadi- 
hnri cl). An illustration of the way in 
whicli the ndi 3 may be utilized is to be 
found in Amhika Charon (*hakravarli v. 
Sasilara Debt (.'b. Care, of course, must 
be taken in. each case to see that r. IkS is 
ihjI utilized as a mode of cNatlin*^ the pro- 

(.q 22 0. L. J. 61 (1916). 

^ ”2 L J 390 (I9U). 


visions of oilier statutory rules or orders. 
In this case the Court having found at thv 
Appellants* invitation that no part pay- 
ment of any wit or kind was made, in my 
opinion, it was a proper exercise of the 
jww'ers entrusted to him under r. 33 that 
the learned Judge should have held in the 
circumstances of that particular case 
that tlie entire claim of tlie Plaintiffs 
should be dismissed. I agree in the ord( r 
which has been passed. 

II. D. C, 

PRIVY COUNCIL. 

[ArPKAL FROM Bombay.] 

Viscount Dunedin. 

Lord Siiaw\ 

Loud Sumkrr. 

Sir Joun Edge. 

Lord Salvssbn. 

Heard, 17, I y and 
20, November. 

19J6, 

Judgment, 1, March. 

Indian Contract Act ( I X of IS7 sees, Do 

lit Shares, transfer oj\ Of/ delirety o/ certificates 
and flank translers signed hg registered holder^ if 
effectice^C hoses in action^ Goods - Stde of unitseer^ 
lained goods^ irhen compiete-’-Iiight to rescind 
when a rites — Ve^idoi\ when has lien in shares — 
Uouibag Stock E.>\hange Hide So, (7, true meaning 
and effect of. 

The Vlainliff, a crrlificd sharv-hroki r, 
Isold on the Bombay Stuck lixchamjc to 
I), I a certain number of isharc,s of a 
Compantj, and in order lo make dclivrrg 
acquired the rcqiiiisile number of ahares 
in Lhe market, from various brokers lakimj 
from the latter blank transfers signed by 
the registered holders along tcilh Lhe cor- 
res ponding eertifieat es . Th c cert i fi ca i cs 
and blank transfers were handed to D.l , 
tcho purported to pay by a cheque which, 
however, was dishonoured. The blank 
transfers and certificates were then hand- 
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(‘d f^vfr in succession to two other per- 
sohs^ T)Ji and D.S, on cf^rtain propositions 
as to raisimj money, hi a suit by Plain- 
tiff against I).1 , D.fi and D.‘? for return of 
the certificates and blank transfers or 
otherwise for damages: 

Held— That though full property in 
shares in a Company is only in the^ regis- 
tered holder^ the title to get on the regis- 
ter consists in the possession oj certifi- 
cates together iciilt transfers signed by 
the registered holder and these consti- 
tute rhoses in action, whieh, by the 
terms of the Contract Act, arc gtouh. 
These goods which were not ascertained 
at the date of the contract became ascer- 
tained when the certificates and blank 
transjers were handed over to D.l and 
were accepted by him ami thereupon, 
under sec. S'i of the Contract Act, the 
sale became complete and the property 
pa*ised. Thenceforward Plaintiff could 
only sue D.l on the cheque or for the 
price of the shares unixiid in respect iff 
the cheque which was dishonoured. 
Having parted with pos.se, ssion , Idain- 
tiff had under sec. Vo of the Act no hen 
in the goods and could not .sue the subse- 
quent transferers for delivery of the 
shares, 

Itulc C of the Bombay Stock Ea change 
cannot be read into the contract of sale 
as an express stipulation to rescind within 
the meaning of sec. 1:iL of the .l(d. It 
had, in any case, nothing to do with the 
perfection of contracts or the passing of 
properly. 

Tliis was an appeal (No. hJfi (3f 
from a decree, dated tlie 15:h March 1923, 
of the High Court at J^onibay, which 
reversed a decree, dated the 17lh August 
jy22, of H)e said ( ourt in its Onhnary 
Original (‘ivil Jurisdiction. 

The J*laiuliff.s were brokers in ]3ombay 


and sued to recover from the first Defend- 
ant (h)r.i a sum I'f IN. 1,51,800, aiul 
from the Defendants W’adilal Co. and 
(ihia, delivery of the certificales and 
transft*rs relating to .‘;()5 shares of .\lcock, 
Ashdown & Co., Ltd., and for damages. 

he principal facts wen' not disimlcd. 
'riio Plaint ill' Bhanicha was a certified 
broker. ^i'hi» second Plain! ilV Arajania 
is no! a c(*rtitied broker but has been des- 
cribed as a <ub-biMk(*r Tor llu' first Pla in- 
ti If. 

In ^farch 1020 P»banicha purchased 
129 shart's in .\Ieock, Aslulown A Co., 
Ltd., and on paunent Nth April re- 
ci'ived the n'lative ((U’tificatcs and blank 
Iraiislers. 

In March 1920 Arajanijx ‘-old 150 shares 
in the siinc ( oinpany !o (Jora Tor com- 
pletion on 1 fill April 1920, and on lliafe 
dalo having r«*ceived the dociinKMils for 
the said 129 shares from lOiariudui, Ara- 
jaiiia luindial them ovt*r lo (lora and re- 
ceived from him a che^pu', ilrawn in favdiir 
of Dharucha, lor Its. Lol.J^OO, tin* price* 
of the shares. '^J’hc clicepie was elis- 
hoiioured on presemtaliun Ihc followhig 
elay. 

(lora- had hei'ri spee*ulaling for .some, 
time previously in the* slian*s of Alcock, 
Ashdown A Co., Lid. I^>et\\een 13lli 
February and 9lh March he had pur- 
chased Ifil) sliaies from the Del'endant 
firm Wadilal Sarahhai & (’o., Ihrougli 
thwr agenl Manilal. In addition to lliese 
shares (lora had purcliased shares from 
other sources making a total of 509 shares 
in all, and the final adjustment was to 
take place on the J7lh Aprid. 

On the 1 0th April 1920 (.lora handed to 
Manilal in liijuidation of his debt to the 
Defendant linn a che(|ue for IN. 3,10,890 
and the certificates for 305 shares (includ- 
ing therein 104 of the 129 shares received 
from the I’laiut ill's). 



THE CALCUTTA WEEKLY NOTES. 


rVoL. XXX. 


892 

MwKCKJI PESTON'.Jl JiHARECIlA V, WaMLAL SaRABHAI & CO. 


^riie said V>05 shares were at the in- 
starifo of Manilal pled^^cd with his 
iioiiiinee, the Jh\l Defendant Ghia, and 
the money a lvaneed was niilised in part 
tliseliar^^e of moneys o\vin<j[ by Oora to 
Wadiial in respect of their share Iransic- 

tions. 

The amount due by (lora to tlie .Plain- 
tills was never paid, and Ciora was de- 
clared a defaulter on PJth April JUiiO and 
absconded shortly after. 

The trial Jiid^^e tKajiji, J.) decided 
that Arajania was a sub-broher to 
.hhariiclia and that the latter had a ri^lit 
of acdion and that niiarucha and Ara- 
jania were entitled to the Vli) .shares, 
which he ordered (lora to delirer up to the 
riaintilfs or |)uy Hs. 1,51,800. 

iOi shares out o( the PJO were declared 
to be in the |KJSsession of ^^*a<lilal A' (o. 
and Clliia who w’ere otdered to deliver 
them up and ])ay to tlie riaintiffs 
damages calculated at the difference bet- 
vveeii the contract and market rates and 
to account for all dividends. 

fn arriNiiiff at this decision the learned 
Jiid^c found that the contract for the sale 
of ilic shares was made with (lora by 
Arajania actin^f on beball of Dliaruclia us 
bis sub-broker. He accepted the c.ou- 
tfjitiou of Wadilal & Co.'s (’ounsel that 
tiu* -hares in ejuestion were floods within 
I he meanin;^ of ('bap. VII of the Lulian 
Contract Act, but though lie held tliat for 
Ibis rt'asjii delivery of the shares to (lora 
iniyht make him tli© ostensible owner of 
tbern, with power to »ive a title thereto 
to a purchaser for value without rajtice, 
yet he held tJiat as Wadilal & Co. and 
(jhiii knew that (.lora had not pa'd for 
tlie shares, tliey were in no better position 
as ivgards l^liarncha and Arajania than lie 
va-», und iliat the Jatler as unpaid ven- 
(iois ha I an eeputy in them wh'ch en- 
titled lliem to call on Wadilal & Co. and 


(Ihia for the return of ihe shares, and to 
recover from them the damages cause<l by 
their wrongful refusal to return them. 

Wadilal & Co. and Ghia filed separate 
appeals which were heard together by Sir 
N. Afacleod, C. J., and Crump, J., who 
reversed the decision of tlic trial Judge. 
Theyjield tliat only Arajania had any 
right of action, and tliat therefore the re- 
solution and practice of the Stock Ex- 
change bad no application and that Ara- 
jania as not being tlie registered Jiolder, 
and having parted witli tlie share certi- 
ficates and blank transfers, could only me 
Gora for the price of the shares, and liad 
no title in law or in ecpiity to the shares 
themselves. Tliey held that the snliject- 
rnatter of tlie sale was “ g(K)ds *• within 
the meaning of, and that the case was 
goNorned by, sec. l‘il of tlw^ Indian Con- 
tract Act. 

Mr. Justice (‘rump concluded his judg- 
ment in the following words : — 

“ Gn delivery of th(» documents there 
was no interest left in Plaintiff No. 2 on 
which jin ecpiity can he founded. As 
between him and Defendant .\o. I there 
was no fraud or misrepresentation which 
can vitiate the transaction. Plaintiff* 
No, 2 had thus no lien for his unpaid pur- 
chase money and without such lien he 
cannot seek to follow the documents. He 
CiJuM not do so were they still in tlie pos- 
session of Defendant No. 1 and therefore 
the further history of these document.s is 
not material. 

“ The same result follows fi’orn the 
statute laws of this country. Whatever 
be the exact nature of the property sold 
it must he ‘ moveable property * for the 
puriKises of Chap. VTI of the Indian Con- 
tract Act. The definition in sec. 2, sub- 
stes. (5) and (6) of the Oenerjl Clauses 
Act (Act 1 of 1808) is applicable. The 
property is not ‘ iinmoveahle ' property 
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within that defiiiititm. Therefore it is 
‘ moveable ’ properly. It follows from 
aec. 76 of the Contract Act that this pro- 
perty is ‘ gocxls.’ The case therefore falls 
within sec. 121 of tne same Act. Plain- 
tiff No. 2 delivered all that he had. He 
cannot therefore rescind the contract on 
the buyer s failing to pay the price unless 
it was stipulated by the contract that he 
should be so entitled. 1 agree that no 
special condition to this effect is proved. ' 
The riaiiuifTs appealed to Ilis Majesty 
in Council. 

Messrs. Clauson^ K. (\, E. B. Raikes 
and llrnry Jnhuslon for the Appellants.— 
No property in the shares ever passed to 
(lora or to the Kesiiondents Wadilal & 

There ^would be no “delivery** until 
tlic transfer is registered. 

The sale uas not of “ goods ** but of 
choses in action which cannot come with- 
in the meaning of goods, (leneral Clauses 
Act X of 1897, sec. 3. 

Contract Act IX of J872, sec, 76. 

Tn that case sec. T21 of the Contract 
Act would not be applicable. 

Even supposing the property in the 
shares did pass it passed conditionally 
only on Cora’s chetpie being duly 
honoured. 

Arajania was selling on behalf of a dis- 
closed principal who was a member of the 
Bombay Stock Exchange and the pre- 
sumption is that the rules of the Stock 
Exchange are incor|K)ratcd into the con- 
tract. Rule C provides for the return of 
the shares and is a “ stipulation within 
the meaning of sec. 121 of the Contract 
Act. Time was of the essence of the con- 
tract and there is an implied stipulation 
from the nature of the transaction and 
the usages attached to it that the Appel- 
lants should be entitled to rescind on dis- 
honour of G ora’s cheque. 


Re Sehwabacher ll). 

Soc. 5o, (Contract Act, IX of 1872, ap- 
plies to all cases of reciprocal promises 
whether or not the proj)erty in the goods 
sold has passed. 

liiiltleo Dass v. II owe (2). 

The nigh (Vnirt in its Original Juris- 
diction has all the nowers of a Court of 
equity (Supreme Court Cliarter, 1823, cl. 
18) and the Appellant is entitled to equit- 
able relief. The contract is one of wbicli 
specific performance vvoidil be giantod 
and the Apiiellant is entitled to prevent 
Gora IVom parting with the shares. 

Paine v. Ilutehinson (3). 

Specific lielief .\ct 1 of 1877, secs. 12, 
35. 

The subject-matter of the contract is 
an equitable chose in action lo which the 
('ontract Act may apply but in the con- 
struction of that contract the (’ourt will 
apply equitable principles. 

The principle applicab’e is that whore 
a vendor has parted with the subject- 
matter of the contract without receiving 
any consideration, the purchaser is in pos- 
session as trustee for the vendor, that is 
to say, the veralor has a lien on the sub- 
ject-matter for the unpaid purchase 
money and also a right to have the con- 
tract rescinded and the sluires returned. 

In re Albert Life Assurance Co. (4) and 
In re Sfucley (!j). 

Qdiey also referred to sec. 130, Transfer 
of Tropfity Act, 1882. 

Sir John Simon, K. C., Sir Geo. 
Lowndes, K. C. ami Mr. B. Dube for tiie 
Respondents Wadilal & Co. — There was 
no stipulation within the meaning of sec. 
121 of the Contract Act. The parties lo 

(1) 95 L. T. 127, 129. 

(2) I. L. U. 0 Cftl. 64 (18S0\ 

(3) L. R. a Ch. App. 3^6. 

(4) L. R. 11 £q. 164, 17S (i870). 

CO) [1900] I Ch. 07, 79 (1805). 
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the contract were not members of the 
Bombay St(;ck b:x(*hange and there is no 
pk^atling on evidence that the Stock Ex- 
change rules should be applied to it. 

The contract between Arajania and 
(lora was genuine and devoid of fraud ; at 
the time that it was ma le there was horn 
fidrs and Oora hud funds to meet the 
cheque. 

Mariindale v. Smith (6). 

In the absence of fraud Arajania has no 
right to recover the documents. 

Ju fc East gate (7). 

'Fhc transfers w^ere the real subject- 
matter of the contract. Once the vendor 
has put the purchaser in px^ssession ol 
that w'hicli enables the purchaser to ob- 
tain the object of his bargain, delivery 
lakes place. 

Possession in the l^ornmon Law. 
rollock and W right, pp. 01, 08. 

In tlie present case the seller himsell 
had only a chose in action and there w’as 
undoubted delivery of that chose in ac- 
tion, and the contract w'as complete. y 
performed so fur as the seller was con- 
cerned. 

Logan v. Lc Mesurirr (6) and London 
Founders Association v. Clarke iS))- 

It is accortlingly immaterial whether 
Ciora’s cheque was dishonoured or never 
given, the .seller's only remedy being an 
action for g(xxls sold and delivered. 

There was no .st’pulation in the contract 
that notwithstanding delivery the seller 
should have the right to rescind, and no 
right of resoission accrues under sec. 55 
of the Contract Act. That section merely 
proyide.s for refusiil to perform further on 
the failure of the other party to iwrtorui 
his part. 

(0) 1 Q. B. 389 (1811). 

(7) L1U06] 1 K. B. 4H6, 486. 
cer sifoo. P.C. 110 
(V; sb Q. B. 1). 570 (1888). 


It follow'8 that inasmuch as the Plain- 
tiffs have no right to claim back the 
shares from Cora, their rights cannot be 
affecied by any subsequent dealings bet- 
ween (lora and the Bespoiidents. 

The claim to a lien has not been made 
before, and is inconsistent with the plea 
put Ibrw'ard in tlio plaint that the .shares 
belong to the Plaintiffs. 

There is in any event no lien under 
the (’ontract Act (sec. 95) nor under .sec. 
5.5 {4) (b) of the Transfer of J'roperty Act, 
for that applies only to immoveable pro- 
porty. 

Sec. 12 (c) of the Specific Belief Act (T 
of JH77) is not applicable to a speculative 
deal in shares such as the present tran- 
saction. U'here is no pro|X)siticin in India 
that shares must be I he subject-matter of 
.specific performance. If sliarcs arc pur- 
chased for the purpose of acquiring rhe 
status of u share-holder, mere damages 
will not give adequate compensation but 
ill the present circumstances money com- 
pensation would be ade(|uafe and specific 
relief is not applicable. Sec. 21, Speci- 
fic Relief .Acl. 

The Stock Kxchange Resolution is not 
incor[X)rutcd in the contract and even if it 
were it would not ipso motu give groural 
for specific relief. 

Reference was also made to Brownlee 
V. Campbell (lOJ. 

Davvie on Baiikruphry, p. 287. 

Mr. Clauson, I\, C., in reply. —It is not 
disputed that under statute law there is 
no equitable lien on moveables or iinmove- 
ublea but the subject-matter here is a 
chose ill action to which an equitable lien 
may be applicable. 

Jrawaddy Flotilla Go. v. Bhuga'ondas 
(11) and Mackreth v. Symmons (12). 

(10) [1S80] 5 A. C. at p. Wl?. 

(Ji) L. B. 18 I. A. 181 (I8VI). 

02) 16 Yes. 329 (1808). 
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Their liOnosHips’ Judgment was deli- 
vered by 

Viscount Dunedin. — In Alarcb 1920, 
tlic second Plaintiff in this case, Arajania, 
w'ho is not a certified share-broker, and 
who describes himself as the suh-biokor 
of the first Plaintiff Bharucha, who is a 
certified share-broker, sold on the Ikjm- 
bay Stock Exchange to first Defendant, 
(Jlora, 129 shares of a Company called 
Alcock, Ashdown & Co., Ltd., for deli- 
very on I he 11th April 1920. Neither of 
the two Plaintiffs was the registered 
holder of any such shares, in order to 
make good the delivery the first Plaintiff 
acquired the requisite niiinbcr of shares in 
the market from various brokers, and 
ttx)k from these brokers blank transfers 
signed by the registcretl holders along 
with the corresjxmding certificates. These 
certificates aud blank ti'aiisfors were 
handed by the second I’laintiff to the first 
Defendant at G u.M. on the Itth April. 
At 8 r.M., a che<pic fur the sum due under 
the contract in favour of the first Piaiutiff 
was handed to the second J’laintiff. 
This cheque was dishonoui'cd on the next 
day. 

The first Defendant, having had the 
blank transfers and certificates thus deli- 
vered to him, made certain propositions 
as to the raising of money to Maiiilal, a 
partner in tho firm of Wadilal & Co., the 
second Defendants, and handed the certi- 
ficates and transfers to him. The second 
Defendant in turn handed them to the 
Whil'd Defendant, Ghiu, again on certain 
propositions as to raising money. 

The cheque was never honoured, and 
the first Defendant absconded. The pre- 
sent action is brought by the first and 
second Plaintiffs against ajl the three De- 
fendants, asking for return of the certi- 
ficates and blank transfers or otherwise 
for damages. 


Proof was led before the trial Judge, 
who held in fact fl) that Plaintiff No. 2 
acted as sub-broker to Plaintiff No. 1. 
and that, accordingly, Plaintiff No. 1 had 
a direct title to sue the other Defeixlaiits ; 
(2) that Manila I, the Defendant No. 2, 
knew when he took the certificates and 
shares that the cheque of Gora, Defend- 
ant No. I, was not likely to be honoured. 
He gave a decree in favour of Plaintiff 
No. 1 against all Defendants. The ratio 
of his judgment is to he found in the fo'- 
lowing passage : — 

“(lora was only an o6iensili1o|ownei' and the Plain* 
who w'ere. the unpaid vendora, had equity in 
them, and they could hove stopped Gora from getting; 
thefie*8haros tron^forred in liis name in the books of 
the Coinpnny, but if Gora had pasKcd on these shares 
either by way of Fain or by way of pledge to any 
third person who Qcted and without notice, 

then 1 certainly think ihut such a person would have 
a better title to.ihese shares than the riainl ifTs. But 
ill this case it is abundantly clear that Gora himself 
felt that ho was not the owner. . . . Manibil hod 

notice that these shares* w'ere>oi paid for, ami Gliia, 
being a mere nominee of Manila], Ghi i was in no 
better position than Manil'^1 liiniFolf. They took these 
shares with tho intirinity from (iora, and therofore 
thiy cannot claim these shares in prioiity to the 
riaintiflfs.” 

He ha<] jnvviously |M)inted mil fhat in 
a (|uestiuu with the Company the uwiiors 
of the shares were the old owners who had 
signed the blank ImuBfers. 

Ou aji[x>al by the second aud third De- 
fendants the learned .liidges of the Ap|)el- 
Jute Division of the High Court re\crsed 
the judgment of the trial Judge aud dis- 
missed the action us against them. Thcy 
held 011 the facts that Plaintiff No. 2 Jiud 
acted as agent for Plaintiff No. I, and that 
consequently, as Plaintiff No. 2 was not 
a certified braker, the buyer was not 
affected by the rules of the Stuck Ex- 
change. This is only of importance as 
regards a certain Ifiile C, with which their 
Lordships will afterwards deal. On tlie 
merits of the case they held that, under 
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llie Indian Contract Act, the property of 
the shares as sold passed on the delivery 
of the certificates and blank transfers to 
(iora; that, after that. Plaintiff No. 1 had 
no claim against Cora except upon the 
cheque; that consequently he had no 
claim against Defendants Nos. 2 and 3, 
and could not have a judgment against 
Defendant No. 3 for delivery of the certi- 
ficates and transfers. They held further 
that sec. 121 of the Contract Act, wh’ch 
is in these tcrmB : — 

“121. When goodB sold have been delivered to the 
buyer, the eellor ie not entitled to rescind the contract 
on the bu 3 er *8 failing to pay the vrice at the time 
flzed anleee it wee etipulated by the contract that he 
should be so entitled,*' 

prevented the Plaintiff from rescinding 
the sale, there having been no stipulation 
provided in the contract for sale that he 
should be so entitled. Appeal was then 
taken by the Plaintiffs to the King in 
Council. 

Their liOrdships agree that the stipula- 
tion referred to in the section must be an 
express stipulation and that, as nothing 
was proved to the contrary, it must be pre- 
sumed that the contract here was an ordi- 
nary contract for the sale of shares effect- 
ed by bought and sold notes. 

On the hearing^ of the appeal to their 
I^ordships, the Aiew expressed by the 
trial Judge that Oora was only an osten- 
sible owner of the shares and the Plain- 
tiff, who was the unpaid vendor, had the 
equity in them, was elaborated into an 
argument that, according to the law of 
England, there would be an equitable lien 
in favour of the unpaid purchaser and that 
that law applied. Such a view would bs 
Bo far-reaching in ordinary Stock Ex- 
change transactions that their Lordships 
think it necessary to emphasise their view 
of its unsoundness. In the first place, so 
far es^^Uen is concerned, the law as to lien 
is staiutory and is contained in the 95tb 


and following sections of the Indian Con- 
tract Act. Sec. 95 applies to this case ; 
unless there is possession there is np lion. 
But, further, there seems to their Lord- 
ships a good deal of confusion Rising 
from the prominence given to the fact 
that the full properly in shares in a Com- 
pany is only in the registered holder. 
That is quite true. It is true that what 
Bharucha had was not the perfected right 
of property, which he would have had if 
he had been the registered holder of tho 
shares which he was selling. The Com- 
pany is entitled to deal with the share- 
holder who is on the register, and only a 
person who is on the register is in the ftill 
sense of the word owner of the share. 
But the title to get on the register con- 
sists in the ixisinsssion of a certificate, 
togetlier with a transfer sij'ncd by the 
registered bolder. This is what Bharucha 
had. He had the certificates and blank 
transfers, signed by the regi-tered holders. 
It would be an upset of all Stock Exchange 
transactions if it were suggested that a 
broker who sold shares by general des- 
cription did not implement his bargain by 
supplying the buyer with certificates and 
blank transfers, signed by the registered 
holders of tlie shares described. Bharucha 
sold what he had got. He could sell uo 
more. He sold what in England would 
have been choses in action, and he deli- 
vered choses in action. But in India, by 
the terms of the Contract Act, these 
choses in action are goo<is. By the defi- 
nition of goods as every kind of moveablq, 
property it is clear that, not only register- 
ed shares, but also this class of choses in 
action are goods. Hence equitable con- 
siderations not applicable to goods do not 
apply to shares in India. 

Now sec. 78 is as follows : — 

“78. Sale is effected by offOr and ooceptonoe ot 
oecertoined gooda for a price, * • * 
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or of a prico for ascertained goods, * * * 
together with payment of the price or delivery of 
the goods." 

Here the goods were not ascertained 
goods at the time of the contract, for the 
contract was only for so many shai'es of 
Aloocks’ , not of any particular shares, but 
then sec. 83 provides : — 

Where the goods are not iis^certnincd at the 
time of making the agreement for snk*, but goods 
answering the description in the agreement ai*o sub- 
sequently appropriated by one party for the purpose 
of the agreement, and that appropriation is assented 
to by the other, the goods have been ascertained, and 
the sale is complete." 

So soon, therefore, as Arajania, acting 
for Bhariicha, handed Gora the certificates 
and transfers and Gora accepted them and 
gave the dieqiic, the goods became ascer- 
tained goods, the sale was complete and 
the properly passe<l. From that time 
onward Bliarucha and Arajania could only 
sue Gora on the cheque, or for the price 
of the shares unpaid in respect tliat the 
cheque had not been honoured. They had 
no longer any jvs in re of the certificates 
and transfers. They had no statutory 
lion, for they had parted with possession, 
and, consequently, as they had no contract 
with Defendants Nos. 2 and 3, they could 
not sue them for delivery of the shares, 
whether the Defendants had got good title 
as against Gora or had not. 

Their Lordships have already mention- 
ed that the trial .Fudge held that the sale 
was between brokers, and was, therefore, 
under the rules of the Stock Exchange, 
from which finding the Court of Appeal 
dissented. In their Lordships’ view it is 
not necessary to decide this question of 
fact. They will assume, for the purpose 
of the argument, that the sale w’as as bet- 
ween brokers. That brings in Rule C of 
the Bombay Stock Exchange, which is as 
follows:— 

“0. If the oheqoa given fbr the monfei of the 
shMW win not be honomd et the Bwik on the day 


following the day when tho oheqao is given, the 
sharoB shall have to bo returned immediately to tho 
person soiling (thorn), and tho person pnrehaping 
(them) shall have to take away those shores having 
paid the rupees in cash before two o'clock on that 
very day. And if tho person purchasing shall fail to 
do BO, those shares will bo sold off by auction before 
three o'clock." 

♦ ♦ • ■ • • 

It was argued that the effect of this rule 
was to make the <lclivery not actual but 
conditional, with the result that tho pro- 
perly did not really pass till the cheque 
was honoured. Their Lordships consi- 
der this argument quite unsound. The 
Contract Act settles that property is to 
pass on delivery. Delivery is a fact, and 
the statutory result must follow. Fur- 
ther, the rule cannot be read as an express 
stipulation in the sense of sec. 121, be- 
cause it does not say what sec. 121 pro- 
vides must be said. But in truth, in their 
Ijordships’ view, the rule in question had 
nothing to do with tlic perfection of con- 
tracts or the passing of property. It is- 
for quite another purpose. The buyer 
may be unable, from tenqKirary em- 
barrassment, to meet his checpie on an 
exact day. Time is of the essence of this 
ordinary contract of side of shares, there- 
fore he is enjoined by tho rule to hand 
back the shares; he is given the latitude 
of paying up till 2-0 o’clock, but if he does 
not do so then they arc sold by the autho- 
rities, so as to fix, without further ado, 
the damages which arc become due for 
breach of contract. 

Their Lordships will accordingly 
humbly advise His Majesty to dismiss the 
appeal with costs. 

Solicitors : Messrs. T. L. Wilson & Go. 
for the Appellants. 

Solicitors : Messrs. More Pattisson 
Bathurst for the Respondents. 

G. D. M, 
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Prendmcy Toum» Intolvenci/ Act (III of 1899), 

tee*. 36, 55 wnd &ch. II, r, 18 — Validity of a mort- 
gage by an itudvettf within two year* of kit vuol- 
veticy —Applicalion under Ride by mortgagee — 
Creditor, if may oppose— Stay of proceeding under 
Rule, when Official Assignee has started proceeding 
under see. 36— Objection under see. 55, if may he 
eontidered in enquiry under r. IS. 

Quipro . — Whether the Official Asuigncr. 
alone is entitled in oppone a mortgagee's 
application under r. tti of Sch. II of the 
Presidency Towns husohrncy Act, ,<to 
that a creditor of the insolvent would 
have no locus stamli to contest the appli- 
cation. 

Held — That the proper order in this 
case, where the Official Assignee had al- 
ready withdrawn his consent to the 
holding of an ingniry under the Rule and 
had storied proceedings under sec. 3(1, was 
to slay the inquiry under r. 18 so as lo 
give the Official Assignee an opportunity, 
if so advised, lo take proceedings under 
sec. 55. 

This was an appeal against an order, 
dated the 14lh July made in tlie 

exercise of Insolvency Jurisdiction, by 
Mr. Justice Pearson, on an application by 
the Appellant creditor to re-open an en- 
quiry into the mortgage executed by 
Hajee Amiruddin, an adjudicated insol- 
vent. 

•The Appellant, Hajee Tyeb Ali Mullick, 
obtained a decree against the insolvent on 
11th February 1924 in suit No. d091 of 
1928 for Bb. 4, ‘802 and on 14th January 
1926 attached the 8tock>m*trade of Hajee 


Amiruddin & Sons, of which the insol- 
vent was tlie proprietor. Amiruddin was 
adjudicated as an insolvent on his own ap- 
plication by this Hon’ble Court on 24th 
January 1926. Within two years of his 
adjudication he had executed an usu- 
fructuary mortgage of his said busi- 
ness and mortgaged certain other im- 
moveable property in favour of the 
Ite-spondent Puma Chandra Pal and 
had given ])osseRsiuii of the business 
lo I’urna. Under r. 18 of Sch. II 
of the I’rcsidency Towns Insolvency Act, 
the Res[)ondent obtained an order where- 
by the Registrar was ordered to enquire 
if the RcsjMrtulcnt was a secured creditor 
and if so found, the Official Assignee bo at 
]il)crly to sell tlie mortgaged properties. 
The order was obtaineil without any 
notice to the Appellant and the said en- 
quiry was held by the Registrar in Insol- 
vency, as the result vvlicreof I be Respon- 
dent was held to be a secured creditor. 
On receipt of these informations the Appel- 
lant applied before the said Registrar to 
re-o|)en the enquiry of the said morigage. 
The Registrar referred the matter to the 
Court. 

The matter came before Pearson, J., 
on 18th June 192.5 when his liurdship was 
pleased to observe as follows ; — 

I’karson, j. — The applicant, one of 
tlie creditors of the insolvent, asks that cer- 
tain proceedings held before the Registrar 
should bo re-openetl. Puma Chandra Pal 
elaimc.1 against the e.state as a mortgagee ; 
on his application wnth the consent of the 
Official Assignee the usual enquiry was 
held by the Registrar under r. 18 of the 
Second Schedule to the Act. The appli- 
cant now asks that that enquiry may be 
re-opened, alleging that the mortgage was 
collusive, without consideration, and in 
fraud of the creditors. He says the en- 
quiry was held without notice to the 
creditors entitled to oppose and that the 


IIajbr Tyeb Ali 
Mollick, Appellant, 

PUBNA CflANOBA PaL 
and ors.. Respondents. 
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Official Assijjnee is not in a position to 
judge wliat his attitude slioul<l be unless 
ho first consults the creditors. 

In my opinion this application cannot 
succeed. The eiupiiry was in accordance 
with r. 18. There is no procedure laid 
down in the Act wdiich confers on a credi- 
tor the right to make such an application, 
or setting up charges which would come 
within sec. 55 of the Act. The OHicial 
Assignee may proceed theroMipon, if he 
will, after satisfying himself of the sufli- 
ciency of the allegations. But I cannot 
allow the enquiry that has taken place to 
be re-opened at the instance of a creditor. 

The application is misconceived and 
must be <lismissed with cost^. 

[The matter w'as re-heard on l lih July 
1925 by Pearson, J., when Jiis Lordship 
observed : — ^ 

Peakson, J.—^This is a matter which 
came up before me on the 18ih June last 
and I wrote an order on that occasion 
wliich resulted from a miscoiiception of 
tlie circumstances in which the matter 
was brought before me : the order was 
therefore subsequently vacated by common 
consent and now comes up again. 

It appears that what has happened in 
those proceedings is as follows : — Steps 
have already been takqn for proof of a 
mortgage under r, 18 before tlie Registrar 
and an order has been made in those pro- 
ceedings ex parte. Subsequent to the order 
being made the present applicant who is 
one of the creditors applied to the Regis- 
trar for the matter there to be re-op?ned. 
That application was granted by tlie 
Bfegistrar and he sent the matter before 
unis Court for further enquiry and proof 
of the mortgage. 

It apxiears (hat the Ofiicial Assignee is 
now taking steps under sec. 30 of the Act 
and a representation is now made on be- 
half of the creditor who is the applicant that 


this matter shoukl stand over until those 
proceedings have terminated in order that 
the Ofiicial Assignee may then be in a 
position to judge whether or not proceed- 
ings under sec. 55 should be adopted : if 
not, tlioji the present ])roeeedings will be 
concluded upon that footing. 

It appears to me unnecessary in the cir- 
ciinislanet's to <lelay the consideration of 
the present matter. 1 think that in point 
of fact, as I indicated in my previous judg- 
ment, a creditor has r.o locus standi to 
make an apjilicatioii for the re-opeiiing of 
the procee^lings and although there lias 
been no appeal from that order tlmt is the 
basis iqx)n which the matter now como.s 
before me, and 1 do not think a creditor 
ought to be heard in a matter of this kind. 
The Ofiicial Assignee, it is conceded, will 
not be eniharrassed by the cx parte order 
tliai has already been made upon the en- 
quiry into (he mortgage in so far as his 
proceedings under sec. 30 and see. 65 are 
concerned. 

The order I now make is, let the records 
be hcnt back to the Registrar and the order 
for costs that has already been made will 
stand. 

Against the last order the Appellant 
decrce-Jiolder appealed* 

Mr. H. D. Bose (with him Mr, II. K, 
Sarhadhikfiri) for the App.dlant Hajec 
Tycl) Ali Mullick contended. -Insolvent 
Hajcc Amivuddin Alullick did not li!e 
KclieJule of his assets nor had any meet- 
ing of the creditors been called when the 
Respondent Pnrna Chandra Pal claiming 
to be the mortgagee of the insolvent file I 
an application under r. 18 of fc5ch. II of 
the Presidency Towns Insolvency Act and 
obtained the consent of the Official As- 
signee thereto. Ofiicial Assignee’s con- 
sent to the fc=aid application was in a man- 
ner withdiMWii as appears from his initiat- 
ing the proceeding under sec. 36 of the 
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Act. Appellant ’s application on the 4th 
April before the Hegistrar was disposed of 
on tlie Gth April when the Begistrar 
directed that the enquiry should be re- 
opened and should be held before the 
Judge taking insolvency cases. Begistnir 
had no power when the validity of the 
mortgage was questioned. Befers to In re 
Lai Bchari Shah (1). 

The only application which was pend- 
ing for disjwsal before the Judge was that 
of Puma Chandra Pal under r. 18, Sch. 
II of the Presidency I’owns Insolvency 
Act. ^J'he alleged mortgage set up by Mr. 
P. C. Pal is within two years of adjudi- 
cation and is void against the Official 
Assignee under sec. 55 of the Presidency 
Towns Insolvency Act. 

T’he orders of iMr. Justus Pearson, 
dated IBth June 19'25 and 14th July 1925, 
were ]jasscd under a misconception of the 
application which was made before the 
Begistrar in Insolvency by the Appellant 
and sliould be set aside. The learned 
Judge is clearly wrong in his view as to 
Appellant’s locus slandi as a creditor in 
intervening in the proceeding under r. 18, 
bch. 11. A creditor has locus slandi and 
should be heard in a matter of this kind. 
Befers to the cases of Jarwa Bai v. Pilam- 
bar Nilambar Shah (2) and In the matter 
of Aushu Prokash Ghosh (3). 

The learned Judge should not have 
passed the order as the Official Assignee 
was then pioceeding under sec. 36 of the 
Act with a view to ascertain whether he 
would proceed under sec. 56 of the Act 
or under any other provisions for setting 
•aside the mortgage. 

Proceedings under r. 18 should have 
been stayed as was asked by the Appcllaul 
pending' the proceedings which were 

ri> f. r. R. 47 Oiki 721 ri020'), 

«3) 340. E. J. 14» (IflIO). 

13) 24 0. \V. N. OS at ]<. 09 (ISIS). 


taken by the Official Assignee under sec. 
36 of the Act. 

There should have been no order for 
costs against the Appellant. 

Mr. B. C. Ghose for the Bespondents 
contended. — The learned Judge is per- 
fectly justified in passing the order ap- 
pealed against. The Appellant as a 
creditor has no locus standi to intervene 
in the enquiry under r. 18, Second 
Schedule of the Presidency Towns Insol- 
vency Act, which was held by the Begis- 
trar in Insolvency upon the application 
of Ihirna Chandra Pal, the mortgagee, with 
the consent of the Official Assignee. The 
Appellant wanted the enquiry to be re- 
ojicnod alleging that the mortgage put 
forth by JTirna Chandra J’al was collu- 
sive, without consideratioji gnd in fraud 
of creilitors and that the enquiry was held 
without notice to him. 

There is no procedure laid down in the 
Act which confers on a creditor the right 
to make such an apfilication. Beads r. 
18, Second Schedule. The Official As- 
signee representing the general body of 
creditors may proceed, if he chooses, 
after satisfying himself of the sufficiency 
of the allegations. But the enquiry can- 
not be re-opened at the instance of a 
creditor like the Appellant. 

The Judgment of tue Court was as 
follows : — 

S.\NOERsoN, C. J. — This is an appeal 
by Hajee Tyeb Ali Mullick against the 
judgment of my learned brother Mr. 
Justice Pearson delivered on the 14th dfy 
of Jidy 1925 when the learned Judge vrab 
exercising Insolvency Jurisdiction. 

The I'acts relating to the matter, which 
this Court has to consider, do not appear 
in the two juilgments of the learned Judge 
and as it is a mutter of some importance 
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I tliink it is necessary to state the facts 
shortly. 

It appears that Hajee Amiruddin Mul- 
lick was adjudicated insolvent on his own 
petition on the ‘ilth of January 1925. 
Before tljat, namely, on the 12th of 
March 1923, he had executed a mortgage 
of certain immo\ cable property in favour 
of Puma Chandra Pal and in the same 
document he included a charge upon cer- 
tain shops or stalls, as they had been 
called, and their contents. P. C. l*al is 
the principal lte.s|Knident in this appeal, 
the other Pespondent being the Official 
Assignee. 

The Appellant instituted a suit against 
the insolvent Hajee Amiruddin il.ullick 
sometime in 1923 and obtained a decree 
on the 1 Ith of Pebniajy 1924 and attach- 
ed the filiops and their conlcnls on the 
15th January 1925. It was slated by the 
learned Advocate, who appeared for the 
Appellant, that tlie insolvent liad tiled no 
schedule of his assets nor had any meet- 
ing of the creilitors hepn r^nlU^l, 

In that slate of affairb the liespondent 
Puma Chandra l*al made an n]>plication 
to this Court under r. 18 of Sch. 11 of the 
Presidency Towns Insolvency a^cI and 
on the 21st February J925 tlie Itcgistrar 
mtikle an order; that order recites that it 
was made with the consent of the Official 
Assignee. The material parts of the order 
are as follows : — 

“It is ordered that the llegistrar of 
this Court do enquire whether the said 
Puma Chandra Pal is a secured creditor 
of the said insolvent and holds a mort- 
gage from him and if so, for what consi- 
deration and under what circumstances 
such mortgage was effecle<l by the sahl 
insolvent. And it is further ordered that 
in the event of his finding that the said 
Puma Chandra Pal is a mortgagee of the 
properties of the said insolvent the said 


Registrar do take the accounts and make 
Ihe enquiries necessary for ascertaining 
the principal and interest duo to the said 
Puma Chandra Pal under sucli mortgage 
in his favour. And it is further ordered 
that on ilie said Registrar being satisfied 
that llio said Puma ('iiandra Pal is a 
niorlgagee of the said insolvent as afore- 
said and upon his making a report there- 
on, the said Ollicial Assignee be at liberty 
to sell, under the provisions of the Presi- 
dency Towns Insolvency Act, HI of 1909, 
the properties.” 

'File Regi.strar apparently dealt with 
this matter on the assumption that ihe 
apj)lication was unopposed, and on the 
19th of Alaicli 1925 he made a report 
which is to this elfect : “1 hold that the 
inoriguge had been proved; subject to a 
translation of the mortgage being put in, 
a je|)ort would be made lo tliat effect.” 
1 have some difficulty in understanding 
the exact meaJiing of that order, because, 
as 1 understand, at that lime the Regis- 
trar was [)urixjrting to deal with this 
matter on the assumption that he had 
jiirisilictioii to entertain and tlispose of 
it, and, therefore, I do not understand 
the reference which he made to the re- 
lK)rt in the order, which I have read, I 
do not understand to wliom the report 
would be niiule in view of the fact that it 
was the Registrar himself, wffio would 
deal with tlie matter. He had in fact made 
an order that upon the Registrar being 
satisfied that Puma Chandra Pal was a 
mortgagee the Official Asbiguee would be 
at liberty to sell. However that is not of 
much, if any, importance now, because 
on the 4tli April the Appellant made an 
application to the ('curt and it appears 
tliai llic applic ation was for an order that 
tJie enquiry should bo re-opened and the 
mortgage in favour of Puma Chandra 
Pal should be declared void and inopera- 
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live and <liat s=‘Uch other order whoiild be 
made as the circumstances might require. 

Upon that tlie Kegistrar came to the 
conclusion that as tlie mortgage was 
rliallenged he liad no jurisdiction to deal 
with it. We therefore directed that the 
enquiry should he re-opciied, and sliould 
be held before tlie learned J udge. 

The matter came before luy learned 
brother Mr. Justice Pearson. He made 
an order which, it is agreed, was made 
under a misconception of the ai)i)Ucatioii 
wliich had been made to him, and which 
wm subsequently vacated. The matter 
finally came before the learned Judge on 
J 1th of July lt)ii5. 

It appears that by this time the Oflicial 
Assignee was taking slops under sec. JO 
of the Presidency Towns .Insolvency Act 
for tlie puiqxise of examining the alleged 
mortgagee with regard to the mortgage, 
tlie consideration therefor and so forth, 
and it now appears that the Ofiicial As- 
signee had withdrawn his consent to the 
application, wliich was made to the Court 
under r. 18 of the Second Schedule. The 
Official Assignee has informed us this 
morning that he did nut put that with- 
drawal of consent into writing and that 
he did not give any formal notice of that 
withdrawal, as in my opinion he ought to 
have done. He informed us that he had 
told the parties, and that the liegistrur 
was aware of the fact that he had with- 
drawn Iiis consent. He pointed out that 
the fact that he was taking proceedings 
under sec. 36 of the Act would go to 
show that he had withdrawn his consent 
to the application made under r. 18 ; I urn 
inclined to agree with him ; at the same 
time in my judgment it would have been 
much betfer and in accordance with the 
usual course if he had expressly stated in 
writing ihal he had withdrawn his con- 
sent especially having regard to the fact 


that it appeared in the order, to which I 
liave referred, that his consent had been 
given to the application. 

The learned Jiulge discussed the ques- 
tion us to wdietlier the creditor, that is, the 
Api>ellant, had any locus standi in connec- 
tion with the application under r. 18 of 
the Second Sclicilule. I do not think it 
necessary to express any definite ojiinion 
iqion that question to-day, because it 
seems to me, with great deference to the 
learned Judge, that the order wdiich he 
made should not be allowed io stand for 
reasons which I wiW presently give. 

The order was as follows : — This 
(.ourt does not think fit to make any order 
on this a])plication except tliat the Itegis- 
tiar of this Uoiirt he at liberty to procee<l 
with the eiujuiry now pending before 
him.” * 

In rny opinion this order ought not to 
have been made for these reasons. It 
>\us known that the Oflicial Assignee was 
proceeding under sec. Jd) of the Presidency 
Towns Insulvency Act for the pinpose of 
arriving at a decision whellK'r he would 
lake proceedings under sec, 55 of the 
Insolvency Act or under any other ])rovi- 
sion with a view to set aside the mort- 
gage or attack its validity. 

It was also apparent that the Appel- 
lant was contesting the validity of the 
mortgage. Ju these circumstances, in my 
judgment, it was not right to refer the 
matter back to the .liegistrar to proceed 
wdth the enquiry upon the basis of the 
mortgage being a valid one, and u|)ori the 
basis that there was no contest as to its 
validity, when it must have been clear 
that if the Oflicial Assignee were to take 
proceedings in consequence of his en- 
quiries, the result might be that the rucuTi- 
gage might be held to be invalid. 

In my judgment the proper order 
which should be made in this case ia 
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that the procoediiigs under r. 18 of the 
Second Schedule of the Act shouUl be 
stayed pending the proceedings which are 
being taken by the Official Assignee under 
sec. 36 of tlie Act. The Official Assignee 
will have one month from hi-day (as we 
have now been informed that tlie pro- 
ceedings under sec. 3(5 are now coiiciu'l- 
ed} witiiin which time he will decide 
whether lie will lake any iirocmlings lor 
the purpose of setting aside Ihc mortgage. 
If he comes to the conclusion that he will 
take sucli prccecdings then the apphca- 
tiou under r. 18 will continue to be stay- 
ed until those proceedings are deter- 
mined. If, on the other liand, the Official 
Assignee comes to tlie conclusion that he 
will not take jiroecediugs for the afore- 
said purpose, then he must give notice in 
writing to tJio .Xptiellaiit that lie does not 
intend to take further proceedings with 
respect to the mortgage. If that comiii- 
gency arises, then the jirocc ’dings under 
r. 18 w’iil be stayed for a further fort- 
night from the receipt of such notice in 
order that the .Appellant may have th.it 
lime within which to decide wliether he 
w'ill take any [iroceedinga which he may 
be advised. 

(After discussion.) 

The order of the learned Judge must be 
set aside and there will be no order as to 
the costs of the proceedings before Mr. 
Justice J’earson ; tlie reason for that diiTc- 
tion is that the application was really for 
an adjournment and it is not possible to 
decide at the present moment whether 
that 'application for adjournment was 
justifiable. 

We are of opinion that the Resjiondent 
Puma Chandra Pal must pay the costs of 
the Appellant as far as this appeal is con- 
cerned. 

Bakkik,. proceedings in the 

Court below show so much misconception 


that it is |)erhaf>9 worth while to attempt 
observations in tlie hope that they may be 
of some use in the future. 

The present is a case where the adjudi- 
cation order was made on the 24th of 
January 1925, The proceedings arise 
out <»f a mortgage d<K*ument which pur- 
IHirts to liiivo hecu entered into on the 
I2tli of March 1923, that is to say, within 
two yi ars of tlie adjudication. 1 ignore the 
fact that some of the premises covered hy 
the mortgage would appear to he move- 
able property. The mortgagee, on the 
21st of Fehruary J920, i.e., less than a 
month from the adjudication order, before 
the insolvent had tiled any schedule, be- 
fore any notices apparently had gone to 
the creditors, or the persons interested in 
the estate had any time to consider the 
)M)sition, made an a)>plica(ion under r. 18 
of Hch. 11 to the .1 ’residency 'I’owiis Insol- 
vency Act. ^I'lie form of the application 
w'as that the Official .Assignee bp at liberty 
to sell the mortgage subjects and after the 
sale to f>ay the mortgagee’s debt. The 
first tiling that ha|)pcne<l was that to 
that application the Official Assignee 
signed his consent, and accordingly the 
matter was dealt with by the Pegistrar 
in Insolvency and not by the Judge on 
reading that [ictition. The first order 
which under r. 18 might liave been made. 
Was an order ap[K>inting a certain time in 
the future as the date upon which the 
Court would enquire into the existence 
and validity of the mortgage. Nothing 
further sliould have been ordered at that 
stage. When the time came to hold an 
enquiry, if the mortgage had been sub- 
stantiated, then the officer had it open to 
him to make another onler, namely, de- 
claring the existence of the mortgage and 
directing that certain account should be 
taken, if nacenaary; also by that order 
having declared the existence of the mort* 
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gage lie might direct a sale. In the pre- 
sent ease the jiroceedings started by an 
order wJiich was in my judgment impro- 
per and inoxjKidient, bepaine it was an 
order which said that the Court was to 
enquire whether P. C. Pal was a sccure<l 
creditor and so forth, and it was ordered 
that in the event of his finding that P. C. 
Pal was a mortgagee the Registrar would 
lake the accounts and so forth and iqMin 
liis making a report tluTcon “ that the 
Oflicial Assignee he at liberty to sell/’ 
All this was before there was any finding 
that there was a mortgage at all and in my 
judgment that is a bad practice and con- 
trary to the plain terms of r. 18 itst‘lf 
w^hich says: — “ If it is found that sneh 
person is such mortgagee, and if no suffi- 
cient objection appears to the title of sneh 
person to the sum claimed by him under 
such mortgage, the (^ourt shall direct 
such accounts and inquiries to bo taken as 
may be necessary for ascertaining tie' 
principal, interest ami coats due upon such 
mortgage, and if satisficnl that there 
ought to be a sale (that is to say, at that 
stage there ought to be a sale), shall diroet 
notice to bo given and so on. That is the 
first thing that was wrong. The next 
thing that w’as wrong, it I may say so, 
was this : the mortgagee may stand upon 
his security and ignore the bankruptcy 
altogether except to this extent that now 
he must recognise that the Official As- 
signee now’ stands in the place of the ori- 
ginal mortgagor. ITe may, therefore, 
bring a suit like any lx)dy else upon the 
mortgage making the Official Assignee 
Defendant mortgagor and if he does that, 
then all enquiries proper in a mortgage 
suit will be made by the Court. All llie 
necessary parties will be present in Court 
and a good deal of time and expense will 
be Incurred. But to facilitate the ad- 
of an insolvent’s estate, r. 18 


of Sch. II of the Presidency Towns Insol- 
vency Act gives the mortgagee the great 
a^l vantage which one of the English 
bankruptcy Rules, r. 72, has for many 
years past given to a mortgagee when the 
moi-tgagor is an insolvent ; instead of 
bringing a suit a summary application 
may be made under the terms of this rule ; 
and when a summary application w’.as 
ma<le at a lime wdien the Official Assignee 
had had no occasion to make an enquiry 
into the circumsiancos of this insolvency, 
the first, thing 1 should have thought to 
be <lone w’as that some endeavour should 
Jiave been made to postpone the consi- 
deration of this application until the Offi- 
cial Assignee w^as fully satisfied that he 
knew enough about the dealings of the 
mortgagor to enable him safely to a<lmit 
the mortgage. 

However, the matter came* before the 
(^ourt ns an unopposed npplicalion under 
r. 18 and the contention now before the 
(.’ourt on behalf of the mortgagee, as I 
understand it, is this : he says that only 
the mortgagee and the Official Assignee 
.are recognised by that rule. If tho Offi- 
cial Assignee likes to admit the exislencc 
and validity of the mortgage and cx)nsent.s 
to an order for sale then the Court has 
got no option and all that the Court can 
do is to go through the formality of hear- 
ing what these people have to say. and is 
bound to make an order, but no other per- 
son can possibly intervene at all. It is 
quite true that the mortgagee is not obliged 
under r. 18 any more than if be brings a 
suit to implead any creditor or any other 
person than tho Official A'ssignee. But 
this summary procedure to enforce his 
rights is not intended to exclude people 
who may have rights contrary to his own 
and I would point out in particular that 
a duty is cast upon tho Court by r, 18 of 
Seb. . ir. to hold an independent enquiry 
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not merelj to determine issues between 
the mortgagee and the Official Assignee 
and to make order by consent. What the 
Court is to do is this ; the Court shall pro- 
ceed to enquire whether such person has 
such mortgage and for what consideration 
and under what circumstances; and, by 
the rule which follows immediately after- 
wards, the Court is entitled to summon 
people and examine them for the purpose 
of satisfying itself as to the circumstances 
under which the mortgage has been exe- 
cuted. It is pei’fcetly absurd to say, to 
my mind, that in tliose circumstances it 
would not be open to the Court to send for 
any creditor or his witnesses and hear 
them. Tn addition to that, if the 
Official Assignee had known that any 
creditor was taking exception to this 
mortgage or if the Court ha<l known 
that anyohe was taking that course, 
it would be improper for the Offi- 
cial Assignee to allow that case to go by 
default or to take any steps io prevent 
the creditor and his information from 
being brought to the notice of the Court. 
In these circumstances what happened 
here was tliat tlie Registrar liad gone so 
far as coming to the conclusion that the 
mortgage was proved subject to a transla- 
tion being put in and he recorded that he 
was minded to make a report to that 
effect ; and apparently he was minded 
that he would go and take the account. 
Before the report camo into existence the 
present Appellant objected and his objec- 
tions to the mortgage were brought to 
notice by a petition. Accordingly the 
Registrar, as I think very properly, sent 
the whole matter to the Judge. He 
never concluded his report, but sent the 
whole matter to the Judge to deal with it, 
because it had entirely changed its aspect. 
He was quite entitled to do that whether 
tl WM aa opposed or unopposed appUoa* 


tion at that ^'agc. He thought that the 
Judge was the more proper person to deal 
with it in the circumstances. 

The matter came before the learned 
Judge at a time when the Official Assignee 
no longer desired that any such summary 
order for sale should be made. The Offi- 
cial Assignee apparently did not get 
notice of the application made by the pre- 
sent Appellant. He did not formally 
withdraw his consent and ask for these 
proceedings to be stayed or postponed. 
The present Appellant as a creditor who 
had proved his debt in the meantime 
asked for such ixistponement. Then a 
point was taken that the present Appel- 
lant had no locus standi whatsoever, in 
other words, that although he was a per- 
son who was a cestui que trust and the 
Official Assignee was his trustee in the 
insolvency, and although he and the Offi- 
cial Assignee were at one and al- 
though it was desired by them that this 
enquiry should not be rushed throngh be- 
cause there were matters to consider, the 
learned Judge sent the thing back to the 
Registrar apparently on the footing that 
ho should complete his report to the effect 
that the mortgage was valid and take an 
account and that the sale should go on. 

To my mind that order is entirely im- 
possible. The learned Judge was ad- 
ministering an insolvent’s estate and the 
rules of the Insolvency Court are to be 
given a meaning consistent with reason- 
able administration. 1 do not propose to 
decide now whether there is any objection 
to a question under see. 55 being dealt 
with under r. 18 of Sch. II. The ques- 
tions under sec. 55 are questions where 
a trustee claims by a higher title than the 
insolvent mortgagor. On the other hand, 
if a mortgagee takes proceedings under 
r. 18 ttie Court has no option but to make 
anquiriet which that rule directs : and if 

114 
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objections tinder see. 55 are brought to its 
notice, I do not at present see how it can 
purport to ignore it. But it may be 
that the most convenient and sensible 
course in such cases is for proceedings to 
be stayed to enable a bankruptcy motion 
(motion in insolvency) to be brought under 
sec. 55. Ordinarily it would be brought by 
the Official .\s8ignee. If the Official As- 
signee being tendered a reasonable indem- 
nity by a cirditor unreasonably refii.-es to 
bring such proceedings under sec. 55, the 
Court has ample jurisdiction to authorize 
a creditor in one or the other or several 
different ways to lake proceedings to give 
effect to the section. The learned Judge 


[GI?IL APPELLATE JDB1SD10T10N.1 
Appsal from Apprelatb Dioru 
No. 2042 OF 1922. 

Kumab Aron Ohandba 
S iNHA Babadur and ora, 
Plaintiffs, Appellants, 

V. 

Hkhanta Kumar 
Banbbjbr and ors.. De- 
fendants, Ilespondents. 

“ /.o/,” in puini potta, signifi/^nee of tfie t«nn— 
lienged Tenancy Act (VIII of 1S85), wo. 105— 
Additional rent for additional area, if recoverable, 
where the putuidar ie in potwwion of land accord- 
ing to the record-of-righti and the IHaintif doea 
not challenge the record of-righu in the suit. 


Gbbavas, J. 
Chakravarti, j. 
1925, 

2, March. 


might perfectly well have stopped these 
proceedings and limited a time within 
which proce;?dings under sec. 55 should 
be dealt with. There were other ways of 
dealing with this matter. But the order 
made in this case, namely, to send the 
proceedings back in such manner that a 
conclusive decision between the mort- 
gagee and the Official Assignee as to the 
validity of tliis mortgage might come upon 
the file of the Court without any enquiry 
into the real matter, was a. proceeding 
which was both unnecessary and in my 
opinion unjustifiable. 

I entirely agree in the onfer which the 
learned Chief Justice has proposed. It 
seems to me to be a beneficial order — a 
reasonable direction — enabling this matter 
to be tried upon proper materials by the 
Courtadoing its duty to the creditors on 
the one hand and the mortgagee on the 
other. 

For these reasons, I think the appeal 
should succeed. 

Messrs. Nan d Das, Solicitors for the 
Appellant. 

Messrs. Chatter jee d Co., Solicitors for 

the Bespondenis. * 

P. D, 


Certain pulnidars were in possession of 
the lands of three villages as recorded in 
the settlement record-of-rights. The 
landlord sited for additional rent on the 
allegation that th . piitni vxis originally 
ill respeel of the lands of one. village only 
and the piitnidars were in possession of 
more lands than they had taken settte- 
menl Ilf. The landlords did not challenge 
the correctness of the record-of-rights, 
nor did they prove that the “ lot ” in the 
imtni polkh meant only one, village : 

Held— That the word “ lot ” m the 
parlinice of putni potta usually meant a 
group of villages. As the Plaintiffs did 
not ehallenije the record-of-rights or prove 
that the “ lot ” in the putni potta com- 
prised only one village and not more, the 
landlords were not entitled to additional 
rent for additional area. 

This was an appeal against the decree 
of M. C. Ghosh, Esq., Special Judge of 
Eillah JeSHoro, dated the 19th of May 
1922, affirming the decree of Moulvi Sad- 
ral Ola, Assistant Settlement Officer of 
Magura, dated the 3rd of January 1922. 

The material facte will appear from the 
judgment, 
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Habus Jogesh Chandra Hoy and llamoni 
Mohan Chatierji for llic Appellants. 

Babu Prafulla Katnal Das for the Kes- 
pondents. 

The Judgment of the Court was as 
follows : — 

Chakbavarti, .T. — This ap[)cal arises 
out of a suit under see. 103 of the Bengal 
Tenancy Act, under which the present 
Appellants filed an application for addi- 
tional rent for an additional area in a 
tenure. The record shows that the lands 
of three villages were within this putni. 
The landlord’s case was that the puini- 
Jars were in posses.sion of more lands than 
they took settlement of. 'I’he tenure was 
ci*cated by a deed, dated 1811. The De- 
fendants’ case was that they were in pos- 
session of the putni as recorded in the re- 
cord-of -rights and that the putni potta 
shows that the putni comprised the land 
of Lot Sabek Khator. The Plaintiffs 
based their case on the ground that there 
were some other villages which were, in 
the possession of the DefcJidants. The 
Plaintiffs even in this proceeding did not 
state that Lot Sabek Khator really includ- 
ed only one inouza of Sabek Khator and 
not more. Purther than this the Plain- 
tiffs at the trial statc<l that they did not 
wish to challenge the rccord-of-rights and 
in the plaint that they filed they had 
deliberately stated that the lauds of this 
jama were of more villages tl.an one. Be- 
sides the putni potta no further evidence 
was adduced in this case. On the point 
as to what the Lot Sabek Khator meant it 
is well-known that a “ lot " usually in (he 
parlance of putni potta means a group of 
villages. As I have staled the Plaintiffs 
did not start their case on the basis that 
Lot Sabek Khator only meant one village 
and not more. The Dofoudants are ad- 
mittedly in ()ossesBion now and v\ere in 


possession when the rccord-of-rights was 
made and I'.o attempt was made to show 
that the Defendants had subsequently to 
the putni taken |K)8ses8ion of these lands 
and included them in the putni. In this 
state of things the Courts below dismissed 
tlie Pliiintifis’ suit. We cannot say that 
the Courts below were wrong. It was 
open to the Plaintiffs to challenge the re- 
cord-of-rights aiul further it was open to 
tliem to (wplain the putni jjotta that the 
]jOt i“'al)ek .Ivliator was included within 
one village and not more. 

We Ihink that the judgment of the 
lower .\piH'llate Court was right and the 
apj)cal is accordingly dismissed with costs, 
hearing-fee, one gold niohur. 

Ureaves, J. — 1 agree. 

N. R. Appeal dismissed, 

[CIVIL RGVISIONAL JORISDIGTIOM.] 
Hulk No. 158 op J926. 

Salau Ohano EammVo 
BAM, Petitioner, 

V. 

Bbaqwan Das Ghilha< 
NiA, Opposite 
Party. 

Civil Procedure Code (Act V of 1908), tec, 113— 
Interlocutory order, if may he revised — Irremediable 
injury — Other and adequate remedy evisting. 

Per Cuming. J.—Thc High Court has 
no power under sec. 115 of the Civil Pro- 
cedure Code to interfere in revision with 
an interlocutory order. 

Per ]\AOE, J.—It is well-settled, at 
any rate in this Court, that the High 
Court has jurisdiction under the section, 
to revise interlocutory orders passed by 
Subordinate Courts from which no ap‘ 
peal lies to the High Court. The powers 
of revision with which the High Court is 
entrusted should not be restricted. 


CUHINQ, J. 

Paqb, j. 

192G, 

Heard, 

IG, April. 
Judgment, 

19, April. 
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But it is only when irremediable injury 
would be done and a miscarriage of justice 
would inevitably issue if the Court held 
its hand, that the Court ought to intervene 
in current litigation and disturb the nor~ 
vial progress of a case by revising an in- 
terlocutory order passed by a Subordinate 
Court ; 

Per Cuming, J. — This Court does not 
interfere as a general rule in revision 
where the aggrieved party has another and 
adequate remedy. 

This was a llule granted on the 19th 
February 1926 against an order, dated the 
8th February 1926, of the Subordinate 
Judge of Nadia (A. D. Gupta, Esq.)- 

The facts of the case will appear from 
the judgment. 

Dr, Dwarka Nath Mitter and Bahu 
Haradhan Chatterjee for the Petitioner. 

Babu Hira Lai Chuckerbutty &}r the 
Opposite Party. 

The Judgment of the Court was as 
follows :■ - 

Cuming, J. — The facts of the case out 
of which this llule has arisen arc these : 
The Petitioner who obtained the Buie 
brought a suit on the Original Side of 
this Court against the Opposite Party for 
Bb. 52,582 odd on the 27th November 
1922. On the 25th June 1923 he applied 
that certain properties of the Opposite 
Party might be attached before judg- 
ment. These properties were apparently 
in the District of Nadia though that is 
not stated in the jietition where the fads 
ate s^t out very incompletely. The pro- 
perties were duly attached on the 12th 
July 1923. The suit was decreed on the 
18th February 1924. There was no ap- 
jeal. Then on the same date, which 
again it is impossible to ascertain either 
from the petition or from the learned 
Counsel who has appeared for the Peti- 


CHHiHANIA. 

tioner, the decree was sent to the Distiiot 
Judge at Nadia for execution and the pro- 
perty was advertised for sale on the 8th 
February 1926. 

A claim was then filed in the executing 
Court on the 26th January 1926 by one 
Bhagwan Das alleging that the property 
belonged to him. The Petitioner then 
appeared and objected that the Nadia 
Court had no jurisdiction to entertain the 
claim. 

That Court held that he had the juris- 
diction to entertain the application and 
ordered the parties to produce their evi- 
dence. 

Against this order of the learned Sub- 
ordinate Jiulge the Petitioner has moved 
this Court iinder sec. 115 and obtained 
thi.s Hide. It has been contended by the 
Opposite Party that the order rbcing an 
intorlocutory order cannot be dealt with 
under sec. 115. 

Speaking for myself and with great 
respect to the learned Judges who have 
held otherwise I have no hesitation in 
holding that sec. 115, G. P. C., has no 
application whatever to interlocutory 
orders. Let us take the plain words of 
the see. 115, the material portion of which 
runs as follows : — 

The High Court may call for the re- 
cord of any case which has been deoid- 
cd .... and in which no appeal lies 
thereto.” The expression thus used is 
the record of a case which has been de- 
cided. The only meaning which I can 
attach to the expression ” a case which 
has been decided ” is the whole case. 

If we are to suppose that the expres- 
sion ” case ” means or includes, for in- 
stance, one issue in the case, then the sec- 
tion would run as follows : — 

” The High Court may call for the re- 
cord of any issue which has been decid- 
ed by any Court.” 
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It is perhaps difficult to say wliere the 
record of an issue that had been decided 
would be found. I have not myself the 
slightest doubt but that the legislature 
where it speaks of the ca«c that had been 
decided meant the whole case which so 
far as the (-ourt dealing with it was con- 
cerned had been finally dealt with. 

1 can conceive of the High Court send- 
ing for the record of Ihe case. T cannot 
conceive of its sending for the record of 
an issue. The words seem perfectly 
plain. To decide a case is to decide ihe 
whole case and not to decide a part of the 
case. I am therefore of opinion that 
sec. 115 has no a])pIication to interlocu- 
tory orders. 

This is the view vvliieh has coinmended 
itself to the tiigli Courts of Bombay, Alla- 
habad and Ifadras. Motilal v. Rana (H, 
IJamiran v. Muhammad liana ci) and 
lu rv Nizam uf Hyderabad (;b. 

The reason seems sel^-e^ i<leni. To 
allow revision of interlocutory orders 
would have at once the effect of two 
Courts trying more or less simultaneously 
the same suit a eumbersoinc and expen- 
sive procedure. For if one interlocutory 
order can be dealt witli under sec. 115, 
every interlocutoj'y order can be the sub- 
ject of an application under sec. 115. 
Our attention has, however, been drawn to 
a number of decisions of this Court which 
apparently hold the contrary view. 

I think I should now consider the pre- 
sent case in the light of those decisions. 
The earliest case I have been referred to 
is the case of Dhapi v. Rampcrsliad (4j. 
Mr. Justice Norris in disposing of this 
case held that the wor<i ease in sec. G’J‘2, 
C. P. C. (now sec. 116) is wide enough lo 

(1) I. L. B. 1R Bom. 35 (I8»2). 

(2) I. L. B. 4 All. fll (1881). 

(8) I. L. B. 9 Mad. 2r6 (1886). 

(4) I. L. B. 14 Oal. 768 (1887). 
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include an interlocutory order and the 
words record of any ease include so much 
of the proceedings in any suit as relate to 
interlocutory order.. The learned Judge 
in coming to the conclusion referred to a 
number of cases in which a contrary view 
was taken. 

Mr. Justice Totlonbarn concurred in 
making the Buie absolute but he seemed 
to doubt wliether the matter could be 
dealt with under sec. 0*22 (now^ sec. 115). 

The next case to which I have been 
referred is the ease of Chandi Ray v. 
Kripal Ray (5). MK Justice Woodroffe 
in dealing with that case referred to the 
case of Dhapi v. Ram Pershad (4) and re- 
marked : — 

“ S]>eaking for myself, f should liavc 
thought that interlocutory orders did not 
come within the seopo of this section. It 
is unnecessjiry to decide the point for 
reasons with whicJi I shall <leal later on.*' 

The learned .ludge refused to interfere 
on the ground that, there was another and 
adequate remedy open to the Petitioner. 

We are then referred to tlie case of 
Gohinda Mohan Das v. Kunja Bchary 
Dass (0), where Mr. »Justice Mookerjee 
held that if the ( ourt is sati.sfied that an 
interlocutory order has been made with- 
out jurisLiiction or under circumstauccs 
that are likely to cause irreparable injury 
to one of the litigants, the High Court 
Could set it aside under sec. 15 of the 
( barter (now sec. 107 of the Government 
of India Act). The learned Judge refused 
to consider tJie point as to whether it could 
come under sec. 115, C. P. (J. 

I have next been refcrre<l to 1 lie case of 
*Unjad All v. AH Hosscin (7). There the 

,4) r. h. B. 14 Cftl. 768 (1887). 

(5) 16 C. W. >7.082 0911). 

(6) 14 C. VV. N. 147: s. c. 10 C. L. J. 407 
(1909). 

V7} 15 C. W. N. 353: «. c. 12 C. L. J. 519 
(1910). 
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HJiino loamed Judge Mr. Justice MookcM*- 
jee relied on apparently llie case of GohimJa 
Mohan V. Kunja Bcharij (G) and slated 
that it was ix)iuted out in that case tliat 
the lest to be applie<l was whether irre- 
parable injury would be caused to one of 
the litigants if the matter w^as not set 
right. 

The learned Judge apparently dealt 
with the matter under cl. 15 of the Char- 
ter which corresponds to see. 107, Govern- 
ment of India Act. It will be noted that 
tlje test tlie learned Judge would here ap- 
ply in that case is more limited than the 
test the same lcarne<l Judge applied in 
the case of (lobinda Mohan v. Kunja 
Bchary tG). Whether sec. 107 of the Gov- 
ernment of India Act has any application 
it is not necessary to discuss. Speaking 
for myself and with great ro'^pect to the 
learned Judge I do not think it has. It 
is suilicient for the decision of the present 
llule to accept the test as laid down in Am- 
jad Ali V. AH Uossain (7). Aj)plyiug it to 
the present case there is no ground what- 
ever for interference. The Petitioner by 
the order of the learned Judge holding lie 
lias juri.sdiction to determine the matter 
has suffered no irreparable injury. In 
fact he has suffered no injury at all, for it 
is quite |K)ssible that the Judge may <le- 
cide the claim case ultimately in his 
favour. 

'riierc is a further reason for not inter- 
fering. Even if ultimately unsuccessful 
in his claim case the JMaintiff has a fur- 
ther and ade(|uate remedy for he can 
bring a suit. This Court d<K*s not inter- 
fere as a general rule in revision where 
the aggrieved paity has another and ade- 
quate remedy. 

(C) 14 0. w. N. 147 : s. c. 10 C. L. J. 407 
(1909). 

*7) 15C.W.N. 353 ; s. c. 12 C. L. J. 519 
(1910). 
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Ihe result is this Buie must be dis- 
charged with costs. Hearing-fee, 5 gold 
moliiirs. 

J. — On the *27th November 1922, 
the Petitioner instituted a suit on the 
Original Side of the High Court against 
a lirm trading under the name and style 
of Jugal Kishore Bamdeo for the recovery 
of Bs. 52,582-11-9, the price of goods sold 
and delivered. On the Pith July 1923, 
Greaves, J., jiassed an order for the 
attachment before judgment of the pro- 
perties in dispute, and pursuant thereto 
the said properties were attached. On 
the 18th Eebniary 1924, Biickland, J., 
decreed the Plaintiff’s c*aim in the suit, 
and troiu that decree no appeal has been 
preferred. Subsecpiently the decree was 
transferred for execution to 4:hc Court of 
the District Judge of Nadia, and in exe- 
cution of the decree a sale of the property 
w’as fixed for I he 8tli Pebruary 192G. On 
the 2GtIi January 1926 the Op[X)site Party 
preferred a claim to the property under 
Or. 21, r. 58. ThereiqK)U, the Petitioner 
tiled an objection to the Opposite Party’s 
claim, inter alia, upon the ground that the 
(-’oiirt had no jurisdiction to entertain the 
application. The Subordinate Judge of 
Nadia, Juiving heard the parties, on the 
8tli Pebruary J926 decided that the Court 
of Nadia had jurisdiction to entertain the 
Opposite thirty's application under Or. 
21, r. 58, and ordered notices to be served 
iijx)u the parties that the claim case 
would be tried on tlie merits on the 13lh 
February J92G. The decree-holder has 
now obtained this Bide under sec. 115 of 
the Civil Procedure Code. 

The questions which fall for deter- 
mination are : (1) Has the Court jurisdic-^ 
tion under sec. 115 to revise the order of 
whicli comiilaint is made, arid (2) if the 
Court is competent to do so, ought the 
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Court in tlie exercise of its discretion to 
interfere with the said order? 

Now, the order under consideration, 
although not subject <o appeal, is an inter- 
locutory order, and it has strenuously 
been argued before us that inasmuch as 
the Court is entitled to exercise its power 
of revision under see. 115, (■. P. (I., only 
in respect of a “ case* which has Ikmui de- 
cided,” the (’ourl is not (‘Uijwwered to re- 
vise an interlocutory order w'hich ex con- 
ci'svs does not dotenniiio tiu' rights of 
the parties. Indeed, it is alleged rliat so 
far from the case having been decided it 
has not yet even been heard, and, there- 
fore, under sec. 115 the Court has no 
jurisdiction to entertain the present Rule. 

There is, T tliink, force in this conten- 
tion and some aiitliority in its favour : 
IhiMhn f.al v. Mewa Uani (8), Bai Rani 
V. Jn(in Dffllnbh (9) and In rr Nizam of 
Hyderabad Cl) and per Woodrotfe, J., in 
diaudi liaji v. Kripal llay (5); but the 
matter is not rrs* iniryra and il is now 
well-settled, at any rate in this (’oiirt, 
that the High (‘ourt has jurisdiction under 
sec. 1 15 to revise interlocutory orders 
passed by Sutordinate Courts from which 
no appeal lies to the High Court; see 
Dhapi\. Ram Pershad (4), (lobinda Mohni 
V. Kunja Behary (6), Siva Prasad 
Ram V. Trivomdas Cooverji Bhoja (10), 
Sarajubala Debi v. Mohini Mohan Ghosa 
(11), Secretary of State for India v. 
Narsibltai Dadabhai (I ‘2), Somasunda- 
ram v. Manicka (13), Jagannatha v. Sara- 

3| 1. L. B. fl Mad. 250 (1S86). 

*A,\ T. n. R. U Cal. 70H (I8S7). 

(5) 15 0. W. N. 682 ClQll). 

(0) 14 0. W. N. 147 : 8. c. 10 G. L. J. 407 
(190a). 

(8) T. L. R. 43 All. 664 (F. B.) (1921). 

(0) I. L. B. 44 Bom. 619 (1919). 

(10) T. n. R. 42 Oal. 020 (1015). 

(U) 28 0. W. N. 091 (1024). 

(12) I. L. B. 48 Bom. 48 (1028^ 

(18) Z.L.B. 81 1(40.60(1007). 


CllILnANIA. 

thambal (14), Nauratan Lai v. W. J. 
Stephenson (15) and BoUa Ram v. Mt. 
Ray (16). Tn my opinion, the matter is 
concluded by authority. I am the less dis- 
I)osed to rc-agitate the question or to cavil 
at the law as it now stands, because I 
deem it to be of great im]X)rlance that the 
|X)wers of revision with wbieb the (’ouri 
is entrusted should not h(‘ restricted; 
.^’ee PiOi Miani v. Drrpsing (17': and even 
if r were iwit of tliis opinion very cogent 
argninerUs would have to he forthcoming 
to indiM'e me to acquiesce in any liniila- 
lion of the (‘ourt\s authority. Est boni 
jiidicio ampHarc jurisdictionem. 

The second question then arises, namely, 
are the circumstances of this case such 
that the Court in tlie exercise of its discre- 
tion ought at this stage in tlie proceedings 
to intervene in the claim ca^e, and to re- 
vise the order in dispute? In iny opi- 
nion, clearly not. Tlu* present llule ap- 
pears to me to he premature, for it may 
he that in the (Wiuit the (daim case will he 
dismissed; and it is also misconceived, for 
if the claim of tlio Opjxisite I'artv; is 
allowed, it would be open to the Petitioner 
to challenge the title of the succ(‘ssful 
claimant in a separate suit (Or. 21,r. 
(53); and, in my opinion, it is only when 
irremediable injury will be done, and a 
miscarriage of justice inevitably will 
ensue if the Court holds its hand, that 
the Court ought to intervene in current 
litigation and disturb the normal pro- 
gress of a case by revising an interlocu- 
tory order that has been passed by a Sub- 
ordinate Court. 

Por these reasons, in my opinion, this 
Pule is misconceived, and should be dis- 
charged with costs. 

(14) I. L. B. 46 Mad. 674 (1922). 

(16) 4 P. L. J. 196 (1918). 

(16) 4 tafaora Law Journal 71i 
ill\ T. L. B. 40 Bom 86 (1916), 
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(CRIMINAL APPELLATE JURISDICTION.] 
App. No. of 1926. 


Bankin, J. 
Cbotznbb, J. 
1926. 
IG, June. 


I 


Jauuk Sbbikh and anr., 


Appellants, 

V. 

Tax King-Emfbrob. 

Jury, trial by — Charge to jury — Necessity of direc- 
tion as to the apylieahUity of erceytiou in tee. SOU, 
I. P. 0., even if no case of provoeation made by 
accused. 


The mere fact that the accused persons 
do not admit their presence at the occur- 
rence and raise a case of provocation or of 
that of passion or something of that 
sort does not render if unnecessary to give 
the jury a proper direction as to the ex- 
ception in sec. SOO, I. P. G, 

The question is whether on any reason- 
able view of the facts certain of the ex- 
ceptions can matter. If they can matter 
and if a proper direction is not given to 
the jury, then it is not open to the Court 
to guess and gamble as to whether or not 
the jury’s verdict would have been differ- 
ent. 

This was an appeal preferred on the 
24th February 1920 against tlie conviction 
and sentence passed by the Additional 
Sessions Judge of Mymensingb, agreoing 
with the verdict of the majority of the 
juiy, dated the 9th December 192S. 

The facts of the case will appear from 
the judgment. 

M. M. A. Quasem for the Appellants. 

Mr. Khundkar and liabu Lalit Mohan 
Sanyal for the Crown. 


The .Judgment of the Court was as 
follows : — 

Bankin, j. — I n (his case, the two Ap- 
pellants before the’ Court were convicted 
by a jury by a ma|ority of 5 to 4. They 
w'ere accused of having caused the death 
of one Abul Hossein otherwise called 
Munser Bap an4 the charge against 
them was . oa» under see. 802 read with 
aee. P. C. The ease, in effect, is 


thai tlie deceased man together with one 
Mahomed Jiin who lived. in his house as 
a .servant went from his own village to 
another village called Kaiohipore, that 
these two men were returning in the 
evening and, just after sunset, they were 
met by the two Appellants, that/ after a 
word or two of conversation what happen- 
ed was that Samiuddin — the second Ap- 
pellant — struck Abul ITossein on or about 
his shoulder wdlh an instrument which 
looked like a ruler and knocked him down 
on the road and that thereupon Jahur — 
the first Appellant — made after Mahomed 
Jan, the servant, with a dao and the ser- 
vant ran home to his own village and 
meeting certain persons there told them 
what had happened. It appears that 
near to the scene of occurrence there were 
a good many houses of different people — 
some of whom ap()car to have been ten- 
ants of the deceased man. These people 
were not alarmed and they were not told 
anything alxnit the matter at the time : 
hnt Mahomed .Jan went back to his 
village and there, according to him, after 
having told his story, he was so overcome 
that ho retired to bed in a state of uu- 
conscioiiBnoBs. The first iufom^ation re- 
port was given late in the night of the 
30th of May, that is to say, the day of the 
occurrence and it was given by the deceas- 
ed man’s brother Faizuddin. 

Now, what happened in this case, in 
effect, was that the jury were almost 
evenly divided. Four of them thought 
that the accused should be acquitted : 
five brought in a verdict of guilty under 
sec. 302 read with sec. 34, I. P. C. The 
learned Judge states that personally he 
should have given the accused the benefit 
of the doubt; but he says also that the 
verdict of the majority of the jury is not 
perverse or unwarranted by the evidence. 
In order to justify a reference under eec. 
807, Cr. P. C., it ie oot nebeaeiry thftt the 



Vot. XXX.] 


THE CALCUTTA WEEKLY NOTES. 


913 


Jahur Subikh V . The King-Emfebob. 

Judge skould be able to describe the jnry's 
finding ds perverse. The language o{ that 
section is reasonably plain and may be 
adhered to. No translation, or substitu- 
tion of other phrase is necessary. In the 
present case, the learned Judge saya that 
the verdict of the majority of the jury is 
not unwarranted hy the evidence and he 
was quite within his rights in not making 
a reference to this Court under sec. 307, 
Cr. r. C. The result is that this verdict 
is one with which we can only interfere 
provided that there has been a misdirec- 
tion on a point of law or that the jury 
have misunderstood the law as laid down 
to them. 

Now, it was pointed out to us at the 
opening of this appeal that the learned 
Judge had not explained to the jury the 
difference h/5t ween, murder and culpable 
homicide. He has not said a single word 
ahoiit culpable homicide and the way in 
which he left the matter to the jury is, in 
effect, this : He has carefully described 
to them the effect of sec. 34, 1. P. C., and 
he has said that the jui7 ought to be satis- 
' fled in order to convict the accused that 
the two accused {)ei'Bons caused the death 
of Abul Hossein with a common inten- 
tion either of causing his death or of 
causing such injury to him as they knew 
was likely to cause his death. That is all 
that the learned Judge has said. He has 
given the jury another direction, namely, 
that if they find that there was a common 
intention of causing grievous hurt, then 
the verdict which they should give against 
both the accused is one of guilty under sec. 
326, I. P. C. But ho has said nothing 
whatever by way of direction to the jury 
about kny other possibility lying between 
murder on the one hand and grievous hurt 
on the other. 

- It is said on behalf of the Crown that in 
this case w'hen one looks at the facts any 


question of the jury finding one or the 
other of the exceptions mentioned in sec. 
300, T. P. (1., ig entirely academic and it 
i« said that, in view of sec. 637, Cr. P. 
C., in any case, the verdict should not ho 
interfered with by reason of this omission. 
Now, it may or may not be the law of this 
Court that, in every ca«e of murder, all 
the exceptions mentioned in see. 300, I. 
P. C.. have to be dealt with by the Judge 
in his charge : but it is quite certain that 
the mere fact tliat the accused persona do 
not admit that they were there and raise 
a case of provocation or of that of pas- 
sion or something of that sort docs not 
render it unnecessary to give the jury a 
proper direction as to the exceptions. The 
question is whether on any reasonable 
view of the facts, certain pf the exceptions 
can matter. If they can matter and if a 
proper direction is not given to the jury, 
then it is not open to the Court to guess 
and gamble as to wJiether or not the jury’s 
verdict would have been different. 

Now, what has happene<l in this case 
is that, according to the story for the pro- 
secution, the last thing that was seen as 
regards Abul Hossein is that one of the 
two prisoners struck him with a stick 
which looked like a ruler and knocked him 
down. The jury might veiy well liavo 
been asked to consider whether, 'assuming 
they found that the accused had huiuc- 
thing to do with the death of the deceas- 
ed, the circumstances on the whole would 
lead them to think that it w'as a sudden 
affray or whether it was a cold-blooded or 
premeditated murder after the manner 
which the prosecution evidence would 
indicate. Looking at the matter care- 
fully, I am not of opinion that we can ^ay 
either that the jury had .sufficient direc- 
tion upon this vital |)oint in this parti- 
cular case or that the insufficiency has led 
to no injustice. In my judgment, the 

115 
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trial must be dealt with ou the fuotiuf' 
that tlie leai’nod Judj;te has not {{iven a 
sutfioient directiou to the jury. Now, the 
learned Judj^e himself took the view tlvit 
the correct verdict in this case on the facta 
would lie that it was not proved that the 
accused had committed any offence what- 
ever. M e have liad our attention called to 
the evidence of the main witness and the 
only eye-witness and we have had our 
utteiitiou called also to the evidence of 
those [icople who say that tlie names of 
the accused were mentioned to them 
directly after Mahomed Jan had }(ot 
back to his own village and to the evidence 
of jieople who say that' (he two accused 
were seen on or about that evening in the 
neighbourhood of the occurrence. There 
aie a great many observations that have 
to be made tending to discount the correct- 
ness or the truth of the story told by tlie 
eye-witness and I for myself have no 
hesitation in saying that, whatever the 
truth be as to the way in wh'ch Abu I llos- 
scin met his death, it is reasonably 
dear, in my opinion, that upon this evi- 
dence the verdict of guilty is not the safe 
verdict. The learned Judge was of that 
opinion and four of (he persons also ex- 
pressed the same view. It dues not seem 
to mo that, if this case is re-triod, there is 
a chance of the accused being rightly con- 
victed, that is to sa}', that there is a 
cliance of the evidence being such that 
the jury can safely and properly convict 
them. It is unnecessary and undesirable 
that these men should be put on their trial 
again. Under our jmwers given by sec. 
423 of the Code 1 would reverse the 
finding and sentence and acquit and dis- 
charge both the accused without any fur- 
ther trial. 

Chotscneh, J.— I agree. 

S. C. M. 


[UlVIL APPIILATB JORISDiCTlON.1 
Appkax fbou Obigioal Civil Jubisdiotior 
No. 79 or 1996. 


Samdirboh, C. J 
Pastok, j. 

1926, 

29, June. 


81 TARAM Kbbmka, 
Appellant, 

V. 

Haribux Fatbbpdria, 
Respondent. 


I'retidenejf Towns Insolvent^ Act (III of 1900), 
sec. S6 (.^), apjpliealim under— At whose instance— 
Insolveney Rules ~ Xon-eompHance with the proce- 
dure laid down by— Effect of. 


.!« upitHcaHoit under see. 30 (3) of the 
Presidency Towns Insolvency Act can be 
cntcrLcincd by the Court only at the in- 
stance of the Offieial Assignee and of no 
body else. Therefore where an order 
was made under that seel ion on the appli- 
cation of a creditor: 


Held — Such an order was made without 
jurisdiction. It was not a case of mere 
irregularity ichich may be cured under 
see. 1.18 of the Act, 

Consequently an order for commitment 
to jail for non-compliance with such an 
order must be set aside. 


This was ap apix'al preferred against 
an order, dated the 8th June 1920, |)sissed 
by Mr. Jnstioc Hnckland, in the exercise 
of Original Civil Jurisdiction. 

The facts of the case will appear from 
the judgment. 

Air. S. M. Bose for the .\pi>cllaut. 

Mr. K. P. Khuitan for the llespondont. > 


The JunoHEKT or tbe Court waa as. 
follows : — 

Sanderson, C. J.— This is an appeal 
by Sitaram Kbemka against an order- 
made by my learned brother Mr. Justice- 
Bucklaud. silting on the Original Side in 
Insolvency on the 8th of June of thia 
year, whereby he decided that Sit*ram- 
Khenika, sou of the insolvent Khemka- 
rahdas Khemka, had been guilty of con-' 
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tempt of Court for having wilfully failed 
to comply with an order, dated the 19th of 
^farch last and whei’ehv it waa ordere<1 
that Sitaram Khemka slioiild stand com- 
mitted to the Civil Side of the Picsidency 
Jail. It was further ordered that a writ 
should issue to the Sheriff to attach the 
person of Sitaram K he mkn and to deliver 
him to the Superintendent of the Presi- 
dency dail. 

Tt a])()ears that the Respondent Harl- 
hux h'atehpiiria obtained a decree aifamsl 
Klieinkaraiidas Khemka in .-Xu^iist 19’il. 
On the 17th of March 19'i.5 Klienikar;in- 
das was adjudicated insolvent. 

On the -dthh of July 19i2.) an order was 
made for the examination of Sitaram — 
the .\p|)ellant. This order no doubt was 
made in pursuance of sec. suh-s-ec. (O 
of the .Presidency Towns Insolvency .\et 
of 1909. 

Sitaram was examined before the 
Registrar in Insolvency an<l on the 19th 
of Marcli lO’iO an order was made l)y the 
Re;,dsl,rar in Tiusolvency, vvliieh is the 
order referred to in my learned l)rother’s 
order of the 8th of June I9*i6. 

Tt appears from that order that ITari- 
bnx H!i(<eh])iiria was represented hy liis 
attorneys and that, ii|)on their application 
and upon hearing the evidence of Sitaram 
Khemka taken vivd voce, it was ordered 
that the further examination of the wit- 
ness should ho adjourned until the 2'2nd 
of March instant. The order proceeds as 
follows : — “ It is further ordere<l that llie 
said Sitaram Khemka do hy Saturday, the 
‘20th day of Xfarch instant, make over to 
the Official .Assignee of this Court and 
Assignee of the estate and effects of the 
said insolvent the books of account, an 
inventory whereof was prepared by the 
attorneys for the said creditors Haribux 
Patehpiiria and of the said insolvent at 
the time when the said books w'ere in the 


onstmly of the said w’itness Sitaram 
Khemka,” 

This order was not complied with. The 
resiill was that the attorneys for the 
creditor HarihuX Patehpuria, on the ‘20(h 
of .May J926, issued a notice directed to 
Sitaram Khemka and the Officiil Assignee 
that an appliration would be made on the 
81 li June before the (’ourt in ]nsol- 
A'eiiey oil belialF of Haribux l’'atehpuria h’r 
an order that eoidmipl proeee.iin*^^ rnif^ht 
|)e lakcni against Sit irani Khenikii and 
that he might he arrested and committed 
to jail for contompt of (*oiirt : and the 
groinids \vf‘re stated to be (1) petition of 
Haribnx l•’alehpnri^| aflirmod on the ‘JOth 
day of May and (ti) proctodings in 
the Insolveney matter. 

There was a petition setting out the 
grounds upon wliicdi the creditor relied in 
l•o^pect tif the application for an order 
for cMiinmitinont and that petition was 
athrinod by Maribnx h'alehpnria wlio said 
that the .slat.nncnts contained in all the 
paragniphs in the fo?c‘going petition wore 
true to his knowledge. 

•JMie mailer eame before the learned 
Judge on llie Kth of June last when Sita- 
ram Klanuka appeared in person and the 
minutes of what took place were read to 
this Court yesterday. Sitaram said that 
he (lid not know that the applieation was 
to be lu'ard that day. He denied having 
received notice of the applieation but he 
stated tliat, about two hours before the 
application was heard, ho had been told 
by Mr. N. K. Hose tliat the application 
was to be heard that day. Then he was 
asked : “ Do you want to say anything 
about this matter?'’ And he said : “ No< 
I want ten days’ time.” Then he was 
asked ; “ Why don’t you produce the 
lK)oks? ” and he said he had none with 
him; whereupon the learned Judge mad(^ 
the order which I have already stated. 
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We liave not the advantage of any 
judgment of the learned Judge setting 
forth the reasona which induced him to 
make tlie order of committal. 

Tile learned Advocate, who appeared on 
behalf of the Appellant, (pointed out that 
these proceedings were what has been 
called “ qmsi’Cvimim] ” proceedings 
and that the procedure to be adopted 
should be in accordance not only with the 
Kules of this Court but also in accordance 
with the provisions of the Act, and he 
argued that in such proceedings as these 
he was entitled to rely upfjii any and ev» ry 
technical objection. 

The first point, on which he relied, was 
that the order of the 19th of March 19JG 
wliich directed the Ap|Kdlant to make over 
the btxiks to the Otlicial Assignee must 
have been made under sec. 36, sub-sec. (o). 
of tho Presidency Towns Insolvency Act. 

1 agree with (he argument of the learned 
‘Advocate in that respect. The terms of 
the order make that clear. The order 
refers to the fact that the evidence of 
Sitaram Khemka was heard vivd voce. 
It states : “ Upon the evidence of Sitaram 
Khcinka taken viva voce it is ordered.” 
In iny judgment, the order of the 19tli of 
Marcii could not have been made under 
any section other than sec. 36, sub-sec. 

(r>I. 

The learned Advocate, who appeared 
for the Itespondent, suggested that it 
might have been made under sec. 36, sub- 
WH*. (1). Jn my opinion, it is clear that 
that sub-section did not uutliorize the 
order which was made on the 19th of 
March I9t26. 

Sec. 36, sub-sec. (5) runs as follows : — 
” If, on the examination of any sucli pc;r- 
Ron, the Court is satisfied that he has in 
his iK)ssession any property belonging to 
tlie insolvent, the Court may, on the ap- 
plicatjui^ ol the Ofiicial Assignee, order 


him to deliver to the Official Assignee that 
property or any part thereof, at such time, 
in such manner and on such terms as to 
the (’curt may seem just.” 

Tile learned Advocate for the Apjjellarit 
pointed out that the applica.ion, in respect 
of which the order of the 19th of March 
19‘26 was made, w^us not made by the Offi- 
cial Assignee but was made by and on be- 
half of the creditor and consequently he 
argued that the liegistiar in Insolvency 
had no jurisdiction to make tlie order of 
tlie 19th of March 1926. 

Oil the other hand, the learned Advo- 
cate for the Hespcjnilerit argued that it 
was a mere irregularity, that the Ajipel- 
lant had not been prejudiced thereby, and 
that consequently by reason of th:* provi- 
sions of sec. 118 of the Presidency Towns 
Insolvency Act, the Court shpuld not re- 
gard the order of the 19th of March 1926 
us ineffective or invalidated. 

1 am by no means satisfied that this is 
a matter of irregularity. Ft is to bo 
noticed that under sub-scc. U) of sec. 36 
the application may be maile eitlier by the 
Official Assignee or by aaiy creditor wdio 
has proved his debt. By sub-sec. (i) it 
is provided that, if on the examhiaiicn cf 
any such jierson, the Court is satisfied that 
he is indebted to the insolvent, the Court, 
may, on the application of the Official 
Assignee, order him to pay to the Official 
Assignee the amount in which he is in- 
debted. Sub-sec. (6), as I have alreaily 
said, deals with the case, when it is found 
on the examination of any such person 
that he has in his [xissessioii any property 
belonging to the insolvent, then, on the 
application of the Official Assignee, the 
(’ourt may order him to deliver to the 
Official Assignee sucli property*; so that 
the legislature has drawn a distinction 
between the application to be made under 
sub-.sec. (J ), which may be made either 
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a creditor or by the Official Assignee, 
and applications to be made under 
sub-sec. (4) and siib-scc. (5) which must 
be made by the Official Assignee. 

It is not necessary to speculate as to the 
reason of such a provision, but it may be 
that the legislature thouglit that such a 
summary procedure as is iudicated by the 
provisions of sub-sec. (4) and sub-sec. {&) 
of sec. r-6 ought not to be instituted ex- 
cept upon the application o£ the Official 
Assignee himself. 

There is the plain provision of sub-sec. 
(6). It has not been followed in this case ; 
and. as I said before, 1 am by no means 
f^atislicd Hiat it is a mere irregularity. 

The [)r()ceeding8 in this cas.^ .seem to 
have been as irregular as they could be 
from beginning to end. 

R. 3G,of the Insolvency Rules of this 
('ourt ])rovi(les that an application to 
the Court to commit any person for con- 
tempt of Court shall be supiKXted by affi- 
davit, and be iiled in the ( ourt in which 
the proceedings are.” 

That Rule was not complied with. T am 
not [)reparcd to hold that, ii this mutter 
stood by itself, it would not be open to the 
Court to say that no injustice has been 
<lone by ivason of the procedure which i.s 
laid down in r. 3(3 not having been fol- 
low tK 

Then, again, the procedure laid dow^n 
by r. 37 of the Insolvency Rules of this 
Court has not been followed. The provi- 
.sion is that, when an application is made 
to commit a person, it is the Registrar 
who is to fix a time and place for the Court 
to hear the application, and notice is to 
be personally served on the person sought 
to be committed. No application was 
made to the Registrar in this case. The 
proceeding was initiated by an ordinary 
notice of motion. 

I do not understand, when the Rules are 


so plain, why those who are responsible 
for instituting and supervising insolvency 
proceedings cannot follow the Rules 
which are laid down by this Court. 

I'he matter stands thus ; The applica- 
tion, upon which order of the lOtli of 
^^arch 19‘2C was made, was not instituted 
by the Official Assignee or on his behalf. 
The proceedings subscqiienf to that were 
irregular: and, in iny judgment, the 
Court ought not in a case of this kind to 
disregard such irregularities as occurred in 
this case anj T think that that reason is 
sufficient to justify the success of this ap- 
peal. 

It is only riglii to say that none of these 
matters were brjiight to the notice of the 
learned Judge sitting on the Original 
Side, for as I have already mentioned, the 
Appellant ap|)ea.red by himself and was 
not in a jx)sition to draw the attention of 
the learned Judge to the irregularities, to 
which ] have referred. 

As regards the merits of the ease, T am 
inclined to agree wdtli the learned Advo- 
cate fur the Appellant that the evidence 
before the Court i.s ineonclusive and 
hardly siifficieiit to justify an order of 
comniitment for contempt of Court. It 
is not necessary, however, for me to go 
into this matter at any length, for 1 am 
satisfied that, having regard to the failure 
to comply with the provisions of sec. 3(5 
sub-sec. io) of tJie Act and of the Rules of 
this Court, the order complaii.ed should not 
be allowed to stand. 

The app:'al i allowed with costs and 
the order of the Hth June 1926 of the 
leJirned Judge is set aside. 

J’ANTON, J. — I am of the same opinion. 
There is nothing that 1 can usefully add to 
the judgment that has been delivered by 
my l.ord the Chief Justice. 

Mr. P. D. Ilimatsimjhka ^ Solicitor for 
the Appellant. 
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Mr. h’hailan it Co., Solicitors for the 

llp'ipondonl. 

S. N. r». 

[CIVIL APPELLATE JUBiSDlCTION.l 
Appfai. from ArPBLiATF Order 
No. 2( 9 OF 1925. 

SUHBAWARDY, J. 

Pitambar Jana, 
’i 926. Appellant, 

Heard, 8 and 

9, March. Damodar (Iachait and 
Judgment, ors., ttospondents. 

9, March. 

LmitatioH\Act ( ! X of 1908)^ Sr/t. /, Art. 18S { ; 
^Kjceciftion of decree -ApplinUioH for ejeaitiou 
relumed for amendment Formal defect —Applica- 
tion ammded hut not re-fded within lime allotced- 
Application “iw accordance with law ^'—Limitation 
— Civil Procedure Code (Act V of l008)^Of*Sl% 
rr, 11 to Hy 17, 

Where (Ilf (ipplicatton for e.veetilion 
filed OH the :loth Atitfnst im, which was 
ill time^ watt returned on the. ground that 
there were omis^ion.^ with, regard to the 
amount oj interest and costs to which the 
decreoholder was entitled, and it was 
(trdered to be re-jiU'd wUhtn ten day,*! after 
the nece.ssarji corrections, bat it was not 
re-filvd within that time, and on the RSth 
Jane /.W/ a fresh appUealion for c.cccu- 
lion was made gidng the necessanj parti- 
culars and the previous appHeation of the 
:>hth .\ugu,Hl was also filed a'ong 
with if, and thereupon the Court ordered 
the return of the previotis application on 
the ground that it was not necessary as a 
fresh (Hie hud been filed, and objection 
was taken by the judgment-debtors that 
the application filed on the ilSUi June was 
burred by limitation: 

Held- Thai the application made on 
the :ljth .lugiist 10:}:i mas one “ in ac- 
cordance with law " under Art, lt<2 (5) of 
the LtmiU'iHiin Act and the present appli- 


cation for execution was not barred by 
limitation. 

The question whether an application 
for execution or for taking sUp in aid of 
(weeution is one “ in accordance with 
law is to be determined with reference 
to the cirenmstanees of each particular 
rase. 

Per Si HRAWAUDY, J.- The words ** in 
accordance with law in Art. 182 (5) 
should be taken to mean that the appH- 
cation, though defective in some parti- 
culars. was one upon which execution 
could be issued. If the onvssions were 
such as to mahe' it impossible for the 
Court to issue e.veeution upon it, such an 
application is tud in accordance with law. 
If upon the application the Court is able 
to take further steps in exeimHon it can- 
not (jenerally be said that such pn appli- 
cation^ if not defedive in malerial and sub- 
stantial particulars, is an application net 
in accordance with law. The only de- 
fect, in the present case, was the omission 
of certain sums which the decree-holder 
was entitled to receive from the judg- 
ment-debtors but which he did not men- 
tion in the appHcathn hr execution and 
so there was no bar to the Court levying 
exccutiim for the lesser .sum claimed by 
the decree-holder. 

If an application is presented to the 
Court and the Court takes judicial action 
upon it either in registering the applica-^ 
lion or by returning it for amendment , 
such an application, though not filed with^- 
in Ihe lime fuwd by the Court, should not 
be considered as not having b(‘en made. 

Per pAdR, J.~*H7i/'rc an application for 
rxecuiion in substantial compliance with 
the law is preferred to Ihe Court, stwh an 
application will be effectual to stay the 
progress of Umilation whether the Court 
admits or returns the application nr allows 
such application to be amended. 
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GOFAL SAU V. JANKI Koer (7), 
Mathura Trosad v . Mussamat Ako- 
RAGO Kokb (8), Fuzloor IIahman V. 
AliTAF IIOSSEIN (14), AsOAKAGI V. 
Tkaigakhya Nath Ghose (11), liAt.- 
KI8SEN Das V. Bkuenali Kokh (18), 
Gopal Chandra Manna v. Gosaindas 
Koley (9), Ham Nandan v. Fkria I.anbi 
(4), Hama v. Varuda (3), Hama//am v. 
Kadkr Bacha Sahib (5), Xatesar Pilgai 

P. GANAPATHIA VlGGAI (6), Kika^et Agi 
r. Ham Singh (1), J’jr Jauk p. ITh .Iadb 
(‘2). Sadai C'haran Jana v. I’arksh Nath 
Ghose (10) ami Bhagwat I'kosad Singh 
V. Dwarka J’rosad Sixou (1*2) referred lo. 

'I’liis v;as an appeal preferred on tlie 
J3th of i\ray 19*25 against the order of P. 
E. Caumiiade, Esq., District Judge of 
Eillali Mi.'Inapore, dated the IClh Eebrii- 
ary 19*2.5, i'everf>ing the order of K. J*. 
Bagchi, Ifisq., Munsif, *2nd Court, 'I'am- 
luk, dated the *24111 of Xovoniljer 19*24. 

The facts of tlie case will appear from 
the judgment. 

Mr. S. C. Maity . {douuscl), liabus 
Tridib Naih Itoy and Purna Chandra 
Mukherji for the Appellant. 

Babu Santosh Kumar Pal for the Hes- 
puudents. 

The Judgment of the Court was as 
follows : — 

SuHRAWARDY, J. — This appeal raises a 

(11 I. L. R. 7 Ah. 869 (lass). 

(8) I. G. R. 6 Bom. 661 (188*^. 

(81 I. G. R. 16 Had. 148 (1898 . 

(4) I. L. R.:6 Mad. 8S0 (1888). 

(6) I. G. R. 31 Mad. 68 (len?*. 

(6) I. L. R. 40 Mad. 948 (1916). 

(7) 1. G. R. 88 Oal. 817 (1806\ 

(81 14 C. W. N. 481 (19101. 

(9) 1. G. R. 86 Cal. 694 (F. B.) (t81»>. 

(101 86 C. L. J 88 (1981). 

(11) I. G R. 17 Ca). 681 (18901 
(181 T. G. R. 8 Pat. 809 (19881. 

(18) I. L. R. 80 PsI. 388 (18 18). 

(14) I. G. R, 10 Cal 641 (1884). 


question relating to limitation and the law 
on the jxiiiit may safely be said to be still 
in a nebulous state. It is necessary to 
state some facts on which the consideia- 
tion of tlie question turns. The decree- 
holder (the Appellant before us) obtained 
a preliminary decree upon a mortgage in 
his favour )»n tlie •29th May 1918. The 
judgmenl-debtur Defciulaut appealed and 
his appeal was finally dismisse<l by this 
Court on the Ibth May 19*2*2. During the 
peiidency of the appeal in this Court the 
Plaintiff decrec-Iiolder applied for and ob- 
tained the final decree on the *2011) August 
19*20. As the decision of the High Court 
in the api)eal against the preliminary de- 
cree by the Defendant was pronounc(>d 
8ub8c»iucnt to the final decree the Plaiu- 
tiff made an application for a fresh final 
decree, which application was dismissed 
on ‘25th August 19*23 on the ground that 
the final decree had already been passed. 
On the same day, vie., the *2(>th August 
1923, the Plaintiff decree-holder present. d 
an application for execution of the final 
decree and thereafter appealed against the 
oi-der refusing to draw up a fresh final 
decree. That appeal was finally dismiss- 
ed by this Court on the •23rd August 1921. 
The ai)piicatiou for cxecut'on filed by the 
deiuee-holder oil the 25tli August 1923 was 
returned to liim on the ground that tlicre 
were omissions in the application, first, 
with regard to the amount of interest to 
which the decree-holder was entitled to 
ill column 7, and, secondly, with regard to 
the amount of costs which the decree- 
holder was entitled to in coliimu 8 in the 
form used for application for c.\eciition of 
decrees, being form N'o. fi. Appendix E, C. 
P. 0. The order recorded on the back 
of the jietition was : — “ Keturned to be 
re-filed within 10 days after the necessary 
correction.’’ It appears that the applica- 
tion returned to the decree-holder . was 
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not ro-filed nfter the noecssary corrections 
within the 10 days allowed by the above 
order. On the ‘iBth June 10'24 a fresli 
application was made Rivinfj all the 
necessary particulars and the application 
which was presented by the decree-holder 
on the 25th August ]'.)2.*5 was also tiled 
along with it. On the application of the 
25th August 1923 which was rc-filed, the 
following order was recorded ; “ The 

previous application for t'xecution is not 
necessary as a fresh one has been filed. 
Return.” On these facts objection was 
taken on behalf of the judgnient-debtors 
that the application for execution tiled on 
the 28th June 192-4 was barred by limita- 
tion since it was mor*; than three years 
after the final decree was passed on the 
20th August 1920. It was maintained on 
behalf of the decree-holder that the ap- 
plication for execution of the 2.5th August 
J923 was valid to save limitation. It is 
not disputed that this application was in 
time, the Court being c!o^ed from 20th to 
24th August 1923. 

The Munsif in the execution Court held 
that the present application fur execution 
was not barred by limitation. The learn- 
ed District Ju<lge of Midiiapur on appeal 
reversed the decision of the Munsif and 
held that the application of the 25th 
August 1923 not being a proper application, 
the present application is time-barred. 

The decree-holder appeals and on his 
behalf it is argued that the view of law 
taken by the learned District Judge is 
erroneous. The only question that arises 
for consideration is whether the applica- 
tion by the decree-holder of the 25th 
August 1923 was an application in accord- 
ance w'ilh law, under Art. 182 {o) of the 
Limitation Act. There is wide diver- 
gence of view’ of the Indian Courts on 
this matter The High Court of Allaha- 
bad in the ’tsse of Kifayct AH v. Ram 


Snujk G) held that when an application 
is presented and returned to the decree- 
holder and not filed within the time allow- 
ed by the Court after the necessary 
amendments, it must be taken on the 
analogy of sec. 374 of the Code of 1882 
(corresponding to Or. 23 of the Code of 
1908) that there was no application pre- 
.seiiteil for e.xecution and that re-filing after 
necessary amendment after the time 
allow’ed must be taken as of no avail. The 
Rombay High Court in the case of Dtr 
Jade V. Pir Jade (2) held that when an 
application is filed by the decree-holder 
and withdrawn with leave to file a fresh 
application, it must be taken that no ap- 
plication for execution was made by the 
decree-holder and that the n))j)lication 
so niado and withdrawn was not an ap- 
plication for execution. 'I’lie Madras 
High Court has consistently taken a view 
which cannot be said to be uniform with 
the view taken by the Allahabad High 
Court. In Rama v. Varuda (3) that Court 
lollowing its earlier decision in Ram 
\undan v. Peria Lanbi (4) held that an 
application for execution, if defective in 
ruatteiB which cannot be said to be mate- 
rial or substantial, should be considered to 
be an application in accordance with law. 
The same view was taken by that Court 
in Ramazzam v. Kadvr Bacha Sahib (5) 
au<l Natesar Pillai v. Ganapathia Pillai 
(G). In this Court the view upon this 
question has not been always consistent. 
The question should be approached froni 
two standpoints. In the first place, it 
has to be considered whether an applica- 
tion returned to the decree-holder under 
Or. 21, r. 17 for amendment and not filed 

(1) I. L. it. 7 All. 36ft.(I886). 

(2) J. li. B. e Bom. 681 (1882). 

(3) I. L. B. 16 Mad. 142 (1883). 

(4) I. L. B. 6 Had, 850 (1883). 

(6) I. L. B. 81 Had. 68 (1807). 

16) I. L. B. 40 Had. 848 (1916). 
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withiu the time allowed by the Court can 
be taken to be an application for execution 
at all. In the second place, it has to be 
considered whether an application which 
has been rightly or wrongly returned to 
the decree-holder for amendment can be 
held by the Court executing the decree on 
a fresh application an application made 
according to law. As to the first point, 
there is no direct authority in this Court 
and it has not been considered apart from 
the second question. But the cases to 
which T will presently refer did not con- 
sider whether an application returned to 
the decree-holder and not re-filed in ])ro- 
per time should be totally negligible for 
reckoning the period of limitation. 

On the second jwint the case which 
really presents any dillicul'y is the case of 
Oopal Hah v. Janki Kocr (7). In that 
case ail application was presented which 
was defective in not having complied with 
the provisions of s-;cs. ‘235 to ‘238 of the 
Code of 1882. It was returned to the d::- 
cree-holder for amendment under sec. ‘245 
within a week's lime. The amended ap- 
]ilication was not put in within the time 
fixed but on a later date a fresh applica- 
tion was presented in due fonn with the 
previous application attached thereto. 
When the fresh application was present- 
ed it was more than tliree years from the 
date of the decree and the question there- 
fore that arose in that case was whether 
the first application was one which could 
be considered as one in accordance with 
law within the terms of Art. 179, cl. (4) 
of Sch. II of the Umitation Act (XV of 
1877). The learned Judges held that the 
first application was not in accordance 
with law ; and in so holding instead of con- 
fining themselves to the facts before them 
they made some general observations 
which are pressed on our attention on be-* 
(?) I« k B. SB ObI. St? (1090). 


half of the Respondents. Frinsep, J., 
pointed out the defects in the application 
and held that it was so defective that exe- 
cution could not have been levied upon it. 
But in considering this question the 
learned Judge differed from the view 
taken by the Madras High Court in liama 
V. Varuda (3) which held that if the de- 
fects in the application are only of a for- 
mal character it should still be regarded as 
an application made in accordance with 
law within the meaning of the article of 
the JJmitation Act referred to above. 
Ghose, J., based his decision in that case 
not on the particular facts arising in it 
but upon the view which he took of the 
law on the subject, namely, that where an 
application was rightly or wrongly re- 
tiirneil or amended and the Court con- 
sidered that the petition in question was 
one which could not be admitted, if the 
decree-holder did not comply with the 
order of the Comt within the time fixed 
for amendment, it cannot be held that the 
application should be regarded as a pro- 
per application. The learned Judge con- 
sequently held that when an application is 
returned for amendment by the Court, 
rightly or wrongly, it must be considered 
to be not in accordance with law. This 
view has been criticised in Mathura Pro- 
sad V. Mussamat Anurago Koer (8). The 
learned Judges observed thus with refer- 
ence to Gopal Sah's case (7) : “ That it 
was unnecessary to lay down such a wide 
general rule excluding all equitable consi- 
deration which might hereafter arise for 
the decision of the case before them is 
clear. In that case the application did 
not contain the necessary materials under 
sec. 235 and there does not appear to have 
been any application capable of execution 

(8) I. L. B. le Had. 142 (1883). 

(7) I. L. B. 23 Cat. 217 (1880). 

(8) 14 O, W, K..4BI (1010). 

aa 
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from the start. That alone seems to en- 
tirely distinguish it from the case now be- 
fore us and that the wide rule laid down 
went too far is clear from the fact that 
Ghosc, J., one of the Judges who deli- 
vered a judgment in that case, w^as also a 
party to the unreported case we have al- 
ready referred to, in 1905, where it was 
held that where an application had been 
returned to rectify a mistake for which 
the decree-holder was not respojisibie and 
was not re-filed within the period of limi- 
tation, the execution (V)url vvas right to 
look into the merits and hold that the ap- 
plication was not baned.” In consider- 
ing as to the exact point on which the 
case of Gopal Sah v. Janki Koer (7) is an 
authority I may quote the following 
words from the judgment of Priiisej), J. : 
“ One of the errors committed by the de- 
cree-holder was in mis-stating tlie amount 
of his decree in a lessor sum than he was 
given and the Subordbiate Judge has con- 
sequently limited the execution to iliat 
smaller sum. If that bad been tlie only 
defect, tlie decree would have been caj)- 
able of being executed for the smaller 
sum. Ihii in other respects, which 
it is unnecessary to mention, the applica- 
tion failed to comply witli the r(’qiiire- 
ments of secs. 235, 237 and 2^8 appli- 

cable to the casj.” ^riiis observation 
limits the operation of the vimv exprcssc(i 
therein and when closely examined is an 
authority in favour of the Appellant be- 
fore us. The only defect that was point- 
ed here was the omission of certain sums 
which the decree-holder was entitled to re- 
ceive from th(? judgiiKUit-debtors hut 
which he did not mention in the ajijilicja- 
tion for execution. So that in terms of 
the judgment of rrins?p, J., the decree- 
holder has mis-stated the amount of the de- 
cree in a lesser sum than he was given 

T. L. R. 2s Oil,!. 917 vsm* 


and so execution could be taken for that 
smaller sum. The authority of Gopal Sah*8 
case (7) in my opinion has been consider- 
ably shaken by the subsequent Full 
Bench decision in the case of Gopal Chan- 
dra Manna v. Gosaindas Koley (9). In 
that case the defective application did not 
contain the riglit numlior of the suit and 
the date of the decree. The question 
arose wlien the subsequent a])plication for 
execution vvas made wliether the applica- 
tion, with the dc'fects above-mentioned re- 
turned for amendment hut r.ot re-filed in 
time, w\as to be considered as an applica- 
tion in accordance with law. It was held 
by the Full Bench that material defects 
only could vitiate an application ; and as 
the defects in the application for execu- 
tion then before the (.’ourt were not 
material, it w^as valid to save limitation. 

I 

The referring judgment was delivered by 
H.anerji, J., and the learned Chief Justice 
in delivering the judgment of the Ku.l 
Bench accepted tlie leasoning and the cx)n- 
clusion expressed by that leained Judge. 
That learned Judge* jd)s^ i ved as follows : — 
“ The question whether an application for 
execution or for taking some ste]) in aid 
of execution is one ace rding to law 
within the meaning of Art. 179, cl. (4), 
has to* be determ inexl with reference to 
the circumstances of each case; and 
while on the one hand an application 
must be in substantial compliance with 
the law in order that it may bo regarded 
as one coming within the meaning of el. 
(4), on the other hand, it is not every in- 
formality that would vitiate an a))j>lication 
and take it out of that clause. Were it 
otherwise, bond fide applications for exe- 
cution would fail to save limitation owing 
to trivial defects of form — a result which 
1 do not think the legislature could have 

i7« t. n. R. aa CbI. 817 (tsen). 

(B) 1. L, a. 26 Osl. 694 (F. B.) (tlKW). 
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intended." With reference to the case of 
Gopal Sah v. Janki Koer (7) the learned 
Judge after quoting the passage which 1 
have quoted observed : ‘ ‘ These observa- 
tions go to some extent to support the 
View I take, that it is only material de- 
fects that can vitiate an application." 
The Pull Bench adopted the view, which 
must now be taken as settled, tliat if an 
application for execution returned for 
amendment and not re-filed within the 
time allowed by the Court under Or. 21, 
r. 17, Civil l^roccdurc (\>de, is in substan- 
tial compliance with the provisions of the 
Code, being defective merely in oni'tting 
immaterial particulars, it should be taken 
as an application in accordance with law 
within the meajiing of Art. 182 (!)) of the 
Limitation Act. The aj)plicatioii of the 
25th AugUot 1923 containc<l a prayer that 
the properties mortgaged should be sold 
and the decree-holder’s duos realised there- 
from. That is an invitation to the Court 
to take further steps in aid of execution 
of the decree. In this connexion refer- 
ence may be made to the case of Sadai 
Charan Jana v. Paresh Nath Ghoac (10), 
where it was held that an application, 
even though it be deemed w defective as 
not to be an application for execution, 
must still be regarded as an application 
made to proper Court in accordance with 
law to take some steps in aid of execu- 
tion. In my opinion, the law has been 
too broadly stated and it is not necessary 
for. me to go so far as on the facts of the 
present case I am of opinion that the ap- 
plication made by the decree-holder on 
the 25th August 1923 was an application 
in accordance with law. On a considera- 
tion of the cases to which I have made 
reference and the otlier cases which have 
been cited at the Bar, the conclusion at 

(7) 1. L. R. 23 Oal. 217 (1896). 

(10) 35 C. L. J. 82 (1921). 


which I have arrived is that the expres- 
sion " in ac.’ordance with law," in Arti 
J82 (5) should be taken to mean that the 
a])plication, though defective in some 
part'culars, was such iqK)!! which execu- 
tion could be issued. If the omissions 
were sucli as to make it impossible for the 
Court lo issue execution upon it, as was 
the case in Asgarali v. Trailakhija Nath 
Chose (11), where the list of Ihc pro- 
perties to be attached aiul sold was not 
su])plicd with the application for execu- 
tion, it should he held that such an appli- 
cation is not in accordance with law. 
But where the application is such as to 
enable IJie Court to lake further steps in 
excciiti 11 , it cannot generally be said that 
such an application, if not defective in 
material and substantial matters, is an 
application not in accordance with law. 
In the present case there was no bar to 
tJie ( ourt levying execution for the lesser 
sum claimed by the decree-holder ; and in 
this view I hold that the application made 
by the decree-holder on the 25th August 
]923 was an application in accordance 
witli law and therefore the present appli- 
cation of the decree-holder is not barred 
by limitation. I am further of opinion 
that, if an a 2 )plicatioii is presented to the 
Court and the Court takes judicial action 
upon it either in registering tlie application 
or by returning it for amendment, such 
an application, tbougli not tiled in time 
fixed by the Court, should not be consider- 
ed as not liaving been made. The view 
that 1 have above taken seems also to be 
supported by the decision of the Patna 
Higli Court in Bhagwat Prasad Hingh v. 
Dwarka Prasad Singh (12). 

In tlie result, this appeal is allowed, 
the order of the lower Appellate (’ourt set 
aside and that of the first Court restored 

(11) I. L. R. 17Cn1. 631 (1890). 

(12) 1. L. R. 2 Tat. 809 (1923). 
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with costs. We assess the hearing-fee at 
four gold mohurs. 

We are further asked to consider whe- 
ther the present application should be 
limited to the execution of the amount 
mentioned in the previous application of 
the 25th August 1923. We have not hud 
the advantage of the view of the lower Ap- 
pellate Court upon this point as it dis- 
misseil the present e.xecution on a view 
W’hich in our judgment is not correct. 
We therefore do not consider it proper t > 
c.\prcss any opinion upon this matter at 
the present stage. 

Pagh, , 1 . — An application for execution 
of a decree or order must be made within 
three years from “ the date of applyin; 
in accordance with law to the proj)er 
Court for execution, or to take some step 
in aid of execution of the ‘ decree < r 
order ’ ” [Act IX of 1908, Sch. I, Art. 182 
(5)] . An a 2 )plication for execution i i 
order to comidy with the law must be 
made in accordance \vith the provisions of 
Or. 21, rr. 11 to 14. Such an apidicatu ii 
for all pur^rases need not conform i>i 
every detail with the provisions mention- 
ed in rr. 11 to Id. It is sullicient in order 
to save limitation under Art. 182 (5) that 
the a 2 ) 2 )lication for execution should l)e 
made in a form which substantially 
complies with the provisions set out in 
those rules. The question whether an 
application for execution or for taking 
some step in aid of execution is one “ in 
accordance with law ” is to be determine.! 
with reference to the circumstances of 
each 2 )ai‘ticular case ; and while on the one 
hand the application must be in substan- 
tial compliance with the provisions of the 
Code in order that it may be regarded us 
a valid ap2)licution within the meaning of 
i\i't. 182, c1. (5), “ on the other hand, it 
is not every informality that would vitiate 
an api •'.£ Al'-on, and take it out of the 


danse. Were it otherwise > bond fide ap- 
plicatiotas for execution would fail to save 
limitation owing to trivial defects of 
form — ^a result which I do not think the 
legislature could have intended.” The 
view I tiike is amply supported by the 
autliority of <iecided c.nses of which I need 
only refer to the cases of Dalkissen Dae v. 
Bedcnali Koer (13) and Hama v. Varuda 
(3) ; per Bancrji, J., in Goped CJian- 
dra Manna v. Gosaindas (9). Now, wlien 
the Court I’eceives an a 2 )plication for the 
execution of a decree under r. 17, it is 
the duty of (he Court to ” ascertain whe- 
ther such of the requirements of rr. 11 to 
14 as may be a 2 >pUeable to the case have 
been complic<l with ; and if they have not 
been com 2 )licd with, the Court may reject 
the u 2 )plication or may allow the defects 
to be remedied then and there or within 
a time to be fixed by it.” In'my opinion, 
if the Court holds that there is some mate- 
rial and substantial defect which vitiates 
the up]>lication, the Court ought to reject 
it and not allow the defect to be remedied, 
for if an invalid application is returned for 
amendment and not rejected, the appli- 
cant tliereby may be misled, and may re- 
frain from in'eferring a fresli application 
in substantial compliance with the law as 
he would have been able to do forthwith 
if the invalid a[>plication had been reject- 
ed. Further, 1 am of opinion that if the 
Court x^rmifs the defect to be remedied 
within a time fixed by it, at the expiration 
of that time the application, if unamend- 
ed, ought to bo rejected ; see Fuzloor Rah- 
man v. AUaf Iloesein (14), and Asgatali 
v. Trailakhya Nath Ghoee (11). I agree 
that in this case the application for exccu- 

(3) I. L. U 16 Had. 143 (1802). 

(9) I. L. K. 26 Cal. 694 (F. B.) (1808). 

(11) I. L. R. 17 Oal. 681 (1890). 

(18) I. L. B. 20 Cal. 888 (1892). 

(14) 1. L. B, 10 Oal. 641 (1884). 
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tion preferred on the 26th August 1923 
was in substantial coropliance .with the 
law. It was strenuously contested before 
us, however, upon the authority of Gopal 
Sah V. Janki Koer (7) that if a Court 
holds that an application for execution 
does not conform uitli each and every 
provision set out in rr. 11 to 14, it must 
be taken that the application for execu* 
tion will not be effectual to cnubic the 
decree-holder to evade the law of limita- 
tion. In tliat case Mr. Justice Prinsep 
observed that — “ Jt was not an application 
in accordance with law, because it did not 
fulfil the requirements of the law. No 
Court cjyi do otliervvise than detcrmhie 
that fact. To find that what the law re- 
quires on matters <>f form need not be 
complied with to make an aj^plication one 
in acc(U'dance witli law, s ems to me to 
allow a transgression of the law, and .yet 
to find that it has been complied with. 
I am aware that in llama v. Variida (3) a 
different opinion has been expressed, but 
with every ilcfqreiice and respect for the 
learned Judges of the Madras High Court, 
I cannot agree with them in their inter- 
pretation of the law.” Now, the above 
observations of the learned Judge, must 
be regarded as obiter, for the decision in 
that case proceeded upon the assumption 
that the application for execution was not 
in accordance with law ; and, Ihereforc, 
it was not necessary for the Court to con- 
sider what the result would be if an ap- 
•plication substantially in accordance with 
the form prescribed was rejected or re- 
turned for the purpose of remedying cer- 
tain informal defects which the Court 
held were inherent in it. In my opinion, 
the above observations of the learned 
Judge cannot be reconciled with the deci- 
sion of the Full Bench in Gopal Chandra's 

m T. Tj. R. 16 Hud. 143 (1892). 

(7) I. L. R. 23 Cal. 217 (1890;. 


case f9) and cannot now be regarded as a 
correct exposition of the law. 

'i’hc learned pleader for the Respon- 
dents urge<l a further contention before us 
that inasmuch as the application had been 
returned to the decree-holder for amend- 
ment, and the amendment was not effect- 
ed within the time appointed by the Court, 
the application must be regarded as though 
it never had been made ; and he cited 
Gojnil Sails case (7) in support of his 
contention. Trinsop, J., in that case oh- 
served I hat — ” The Allahabad High Court 
has held in Kifaijct Mi v. Ham Siiujh (1) — 
a case which is on all fours with the case 
before, us — that when an informal appli- 
cation for execution has been returned for 
amendment under sec. 24.5, what has been 
done in the matter by the decree-holder 
has been undone by him, and the proceed- 
ing became to all intents and purposes as 
though no application had been put in.” 
But it is to be observed in respect of the 
two ca.se8 of Pir Jade v. Pir Jade (2) and 
Kifayet v, liam Siiiyh (H, upon which the 
learned Judge fontuled his opinion, that in 
one case the application for execution hud 
been dismissed, and in the other with- 
drawn, at the instance of the decree- 
holder. It is, of course, beyond contro- 
versy that whore a decree-holder deli- 
berately withdraws, or invites the Court 
to dismiss, his application, he cannot after- 
wards rely upon that ajiplication for the 
purpose of saving limitation in respect of 
a subsequent application for execution. 
But such cases differ toto coclo from 
cases in which the application for execu- 
tion is returned in invitum to the appli- 
cant. In my opinion, having regard to 
the decision in llama v. Varuda (3) 

fl) r. T, K. 7 All. S69 (1886). 

(2) I. L. R. 6 Bom. 681 (1882). 

(3( I. L. R. 16 Mad. 142 (1802). 

(7) I. L. R. 28 Cal. 217 (1896). 

(9) I. L. R. 20 Oal. 504 (F. B.) (1808). 
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which, alllioiipfli dissented from in Gopal 
Siih's ease (7). >\as afterwards aihrmed 
by a Pull l^encli in (iopal Chuiulrw Manna 
V. Oosaindas Kolcy (9) and the obser- 
valion of ^Ir. Justice lianerji in tlic 
Pull Bench ease, the true view is that 
wliere an a]jplicatioii for execution in sub- 
stantial compliance with the law is pre- 
ferred to the Court , such an application 
will be effectual to stay the progress of 
limitation whether the Court admits or 
rejects or returns the application or 
allows such application to be amended. 
Por these reasons 1 agree that the appeal 
should be allowed, and an order made in 
the sense that my learned brother |)ro- 
poscs. 

H. C. S. Appeal alloiad. 


(CIVIL APPELLATE JUBISDICTION.] 

Ari’B4L FROM AI'PELLATB Becrkis 
No. 50 ;Jof 1924. 


B. B. Gbosb, J. 
Chakra vARTi, J. 
1926, 

30, March. 


Adarpkiya Cuoc- 
nuuANT, Plaiutiil:, 
Appellant, 

V. 

Rampbotap Agabwalla, 
Dofondant, Respondent, 


Order refwlng to admit appeal at being out of 
time, if a decree —Limitatimt Act (IX of 1008), 
see. I'J—Time required for preparing copy of decree, 
if to be deducted when »tam/i$ and folios supplied 
sufficient for copy of decree only but not for both 
judgment and decree. 

An order disjminy nf an appeal in the 
following terms : The appeal being 

time-barred is not admitted ” amounts to 
a dismissal of the appeal and is a deeree. 

Where the judgment of the Munsif 
Was pronounced on the 6th October and 
the same day the Appellant applied for a 
copy of the judgment and decree and put 
in a certain number of folios and stamps 


’T, R. 23 Owl. 217 (1896). 
tB) 1. L. B. 25 Cal. SBA (F. B.) (1898). 


by guess, which were sufficient for the 
copy of the decree only, and on the Sth 
October the actual number of stamps and 
folios required was notified and the Court 
was closed after the Hth October and re- 
opened on the lath November and the re- 
maining number of stamps and folios were, 
filed on the Idth November and the copy of 
the decree was ready for delivery on the 
Kith November, and the appeal was filed 
before the District Judge on the 19th 
November : 

Jleld-T/jflt the .Ippellanl was entitled 
to deduct the period from the Glh October 
to the 16th November under sec. 12 of the 
Limitation Act. 

1 hat assuniinii that the actual number 
of folios for the copy of the judgment was 
not filed in proper time, that did not debar 
Ihe Appellant from deducting the period 
required for the preffarulion of a copy of 
the decree for which the requisile number 
of folios had been filed. 

When an appliculion for extension of 
ihe period of time for presenting an ap- 
peal is made under sec. 5 of the Limitation 
Act, it is desirable that the lower Appel- 
late Court should record its opinion as re- 
gards that application , even when it is re- 
jected. 

lliis was an appeal against a, decree of 
the District Judge of Zillah Assam Valley 
District (It. P. Jack, Es(j.), dated the 
■29th .November 1923, refusing to admit 
the appeal against the decree of tho 
•Munsif of (iauhati (M. Zahurul llnq), 
dated the Ibth February 1923. 

Tile facts of tlie case will ap|>car from 
I be judgment. 

liabu Anil Chandra Huy Chaudhury (for 
Mr. Syed Saidulla) for the Appellant. 

Mr. Gunada Charan Sen and Babu 
Monmotha Nath Hay (Jr.) for the Res- 
fiondent. 
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The JuD(JMENT OF THE COURT was as 
follows : — 

B. B. Ghose, J.— This is au appeal 
from wliat must be construed to be a de- 
cree of the District Judge with regard to 
an apix'al wliieh was presented to him 
from a decree of the Muiisif of (lauhati. 
The or.^er of the learned »ludgc runs thus : 

“ The appeal being time-barred is not 
admitted.” The learned Advocate Mr. 
(iimuda ( haran Sen for Iho lies[>ondent 
takes a preliminarv objection tha! there i^ 
no appeal from this order as it is an order 
of the District Judge refusing to admit an 
appeal. But Mr. Sen has not been able 
to point out any rule or order in the Civil 
I’rocedure Code under which a Judge on 
appeal may pass such an order that an ap- 
peal should not be admitted. Obviously 
the meaning of the ord r of the learned 
Jndgef is that the appeal is dismissed as 
there is no doubt that the appeal w’as 
filed wilii all the neeA*ssary pndiiuinaries 
rc(piired under Or. 44, r. 1 of the Code 
of Civil J’rocedure. The judgment, 
therefore, amounts to a dismissal of the 
appeal and it is a decree. There being 
thus a second appeal we have to see whe- 
ther the decision of tlio learne<l Judge is 
right with regard to the question of limi- 
tation. In this ca.se the judgment of the 
trial (’ourt w^as pronounced on the Gth of 
October 1U23. that very day the Ap- 
pellant before us who was also Appellant 
before the lower Appellate (’ourt applied 
for a copy of the judgment and tb.e decree 
of the trial (’curt and tlie Appellant also 
put in a certain number of folios and re- 
quisite stamps for copies. The decree had 
not then been signed by the learned ]\Iun- 
sif so that it was not in existence and the 
requisite stamps must have been filed on 
the Gth October 1923 by guess by the Ap- 
pellantt The deoree was signed on the 
8th October 1923, and on that date it 


AH WALLA. 

appears that it was notified to the Appel- 
lant’s pleader as to the number of stamps 
and folios necessary for preparing copies 
of both the judgment and the decree. As 
we have already stated certain number of 
stamps and folios w’ere delivered on the 
Gth October. The remaining number of 
stamps and folios were filed on the 14th 
November 19*23. It appears that the 
Court was closed after the Hth OetohvT and 
re-openod on the 12th of Novtunher 19*23. 
The copy of the deerie was n^aily for deli- 
\ery on the IGih November 1923, and the 
appeal was filed on the J9th November. 
It appears that the copy of the decree 
covered only three folios. It is quite 
probable that wlien the folios were filed 
with tJie application for copy on behalf of 
the Appellant on the Gth of October, at 
least three folios were filed along with 
the application. If that was so, then the 
Appellant was entitled to deduct the 
period from the Gtli October to the IGth 
November 19*23, when the copy of the de- 
cree was ready for <lelivery under sec. 12 
of the Limitation Act. The learned 
Judge does 7iol seem to have adverted to 
that question. What apparently was 
done on the 81 h was that the Appellant 
w*as notified as regards the requisite num- 
ber of folios to be filed for completing the 
copy of the judgment and the decree. 
Tlie judgment af)pcars to have required 
something like *27 folios. Assuming that 
the actual nuiiibei* of folios^rfor the coj)y 
of the judgment was not tiled in proper 
time, that does not debar the Appellant 
from deducting the period required for the 
preparation of a copy of the decree for 
w^hich ho must have filed the requisite 
iminlK'r of folios on the Gth of October. 
The appeal, therefore, in the lower Appel- 
late Court appears to have been filed in 
proper time, as deducting the period bet* 
ween the 6th October and the 16th of Nov* 
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ember it was filed (jiiile within the period 
of limitation. 

The judgment and decree of tlie Dis- 
trict Judge must, therefore, be set aside 
and tlio case is remandeil to him to be 
heard on the merits. It is also necessary 
to observe that the learned Judge did not 
record his opinion as regards the applica- 
tion which was a])parently made on be- 
half of the Appellant for <‘\teiisii)n of the 
jK'rifKl of time for ])reseuling the iippeal 
under see. 5 of the Limitation Act. Jt is 
desirable that when such an application i- 
made, the lower .\p|)ellate Court should 
record its opinion as regards that applica- 
tion. even when it is rejected. 

Costs of this appeal will abide the final 
result. 

CUAKRAVARTT, J. — I agree, 

S. C. M. 


ARWALIiA. 

has been material irregularity so far as 
jurisdiction is concerned and either a 
failure to exercise a jurisdiction vested in 
the Court or a wrong exercise of such 
jurisdiction. 

Tliis was a llule issued on the 21st of 
August 1925 against an order of the Sub- 
ordinate Judge of Howrah (Mr. A. ('. 
Hanerji), dated the ‘ilth Augu-st 1925, 
nfu'iing an application of the IVtitioner 
Hank for amendment of written state- 
ment. 

The facts of the case will appear from 
the judgment. 

Sir P. C, Mittcr, Mr. (horn Chandra 
IJisiras and Babu Lalit Mohan Sanyal for 
the Petitioner. 

Mr. N. Sircar, Babus liupendra Kumar 
Milra and Bajcndra Chandra Cuha for the 
(Ipposite Party. 


(CIVIL REVISIONAL JOBISDICTION.] The Jt'dcaient op THK Coi'BT was ns 

lliu.B No. 1087 OF 192.’>. follows : — 

Li-otds Bank, Ltd., (Jueavics, .1.— This Eu'e was granted at 
Petitioner, instance of Llovils Hank, Limited, 

who were Defendants in the suit. It is 
SuHi'JiMOLL Jauab and ‘fireoted against an order of the Subordi- 
ors., Opposite Party. Judge of Howrah refusing an appli- 

Ameiulinent of pleadingt— Ducrotiowiry pou'tr of '-'Rlion by Lloy<ls Bank, Jjimited, to amend 
trial Court — Circumstances justifying interference their written statement. The suit was 
hg the High Court in revision— Civil Froeedwre brought to enforce a charge executed in 
Code (Act V of ms), sec. 115, scope of. favour of the Plaintiff. The Bank claim- 

The question of amendment of plead- ed certain charges in priority to those in 

ings is a question of discrelion with the favour of the Plaintiff and these are set 

trial Court altd unless the High Court is out in the written statement which they 

satisfied that the discretion teas e.rercised filed in the suit. This written statement 

on entiredy wrong lines or in fact that the was filed so long ago as 28th June 1924. 

trial Court refused a jurisdiction vested in The amendment which is now sought is 

it, it would not be justified in interfering an umendment to enable the Bank to 

under sec. 115, C. P. 0. plead two other securities, dated the 15th 

'The extension of jurisdiction under sec. of 1922 and the 8th of January 1923, 
115 for the correction of errors of law and which the Bank allege are in priority to 

not merely errors of procedure is not justi- the Plaintiff’s security. The failure of 

fled and the siclion shou’d be confined and Bank to plead these two securities was 
strictly cohfivvd 10 cases in which there discovered by them iu July 1924. They 


Gubavas, J. 
PANTO.V, J. 
192!5. 

l^, Doceilibcr. 
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refrained at that time from making an ap- 
plication to amend their written state- 
ment for the reason that they were advised 
to commence another suit which has in 
fact been commenced on the Original Side 
of this Court. That suit was commenc- 
ed so long ago as 17tli November 1924 and 
pleads among other things these two fur- 
ther securities of 16th May 1922 and of 
8th .Tanuary 1923. But the Bank have 
been advised that it is also de>irable for 
ihem to plead these two soeurities in the 
suit in which this Buie was obtained. 
They accordingly applied to the Subordi- 
nate Judge for amendment on the linos 
which I have indicated and on the J4th 
August 1926 the learned Subordinate 
Judge passed an order refusing to allow 
the amendment. So far as I understand 
he was influenced in his decision by the 
delay that fiad taken place and he was also 
not prepared to accede to the contention 
of the Bank that they were misled by the 
form in which the Plaintiff’s charge was 
pleaded. It is not necessary I think for 
me to refer to these pleadi?igs in detail, 
but apparently the learned Judge though# 
that there was no ground based on tlie 
form in which the Plaintiff’s claim w^as 
formulated to justify the allegation that 
was made before him. Accordingly, the 
view which he formed was that these 
seeurities migiit have been pleaded when 
the original written statement was put in 
by the Bank. He says something about 
the^ delay being utilised for the manufac- 
ture of documents and he lays stress upon 
the fact that the two further securities 
sought to- be pleaded were not registered 
documents. But we do not think that he 
means nor was it necessary for him to 
find that these twro securities were not 
genuine documents and his observations 
w’ere only general. We have been invit- 
ed by the learned Advocate who appears 


for the Bank to express an opinion with 
regard to this. But it is imposail)le on 
the materials before us to form an opin’o:i 
as to whether these securities are genuine 
or not. I am i>erfectly content to assume 
for the purpose of this Rule that they are 
genuine securities. I have stated the 
real facts and circumstances under which 
the learned Subordinate Judge refused to 
allow the amendment, wdiether he was 
right or wrong in doing so or whether we 
ourselves under similar circumstances 
should have exercised our discretion in the 
same way T do not know. Certainly I am 
inclined to think, speakii^ for myself, that 
J should have l)cen inclined to allow the 
amendment on such terms as I thought 
fit. Bui after all I think that the ques- 
tion of amendment is a question of discre- 
tion with the Subordinate Judge and un- 
less we are satisfied that the discretion 
w«is exercised on entirely wrong lines or 
in fact that he refused a juristlictkm vest- 
ed in him we should not be justified in in- 
terfering under sec. 116 of the Code of 
(’ivil Procedure. No doubt in certain 
cases in tliis ('ourt that section lias been 
given a wide aj)plication and it has been 
utili-ed to correct errors of law and not 
merely errors of 2 ^»*<)ce'Iure ; but with all 
respect we tliink that this extension of 
jurisdiction under sec. 116 is not justified 
and that it should be confined an.l strictly 
confined to cases in w’hich tliere has been 
material iiTegularity so far as jurisdiction 
is concerned and either a failure to exer- 
cise a jurisdiction vested in the Court or 
a wrong exercise of such jurisdiction. 
Inspite of what has fallen from the learn- 
ed Advocate who api)eared for the Bank 
we find it impossible to say that there has 
been a failure in this case by the learned 
Subordinate Judge to exercise jurisdiction 
which was vested in him. He has applied 
hia mind to the facts and ciroumstancea 

117 
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with regard to those documents and in the 
exercise of lus discretion he has refused to 
allow the amendment. . . . which was 
sought. This being so, although wd 
might have exercised our jurisdiction in a 
different way to what ilie learned Subordh 
nate Judge has done, that does not justify 
us in interfering under sec. il5 unless 
there has been, as w'c have already stated, 
a refusal of jurisdiction. 

We were referred to the case of 
Mani Lai v. Harendra Lai (1) by whicdi 
it was sought to show that in a ca.sc of 
this kind the Court does deal with suoli 
matters under sec. 115, but the learne<l 
Advocate who referred to that case seems 
to have not noticed that in that case an 
amendment had been granted and the 
Court refused to interfere in the matter. 
How that case can be called in aid to sup- 
port our interference in the present case 
I fail to see. 

For the reasons wh’ch I have in:licated 
and considering that this is merely an 
exercise of discretion by the learned Sub- 
ordinate Judge and not a refusal of juris- 
diction, we think that we should discharge 
the Buie. If as a result of the suit the 
Bank is prejudiced by the refusal of the 
learned Judge, this is a matter that can he 
dealt with in any appeal that may be pre- 
ferred to this Court from the ultimate 
decision. 

The result is that the Rule is discharg- 
ed with costs, one set; hearing-fee, five 
gold mohurs. 

Panton. J. — I agree. 

S. C. M. 

a) 18 0. L. J. 666 asio). 


(CIVIL APPELLATE JURISDICTION.] 
Appbal pbom Obioinal Dbobbb 
No. 109 OF 1924. 


Ouattbbjba, j. 
Page, J. 

1926, 

Heard, 14 and 

15, June. 
Judgment, 

16, June. 


Chandi CaABiir Das 
and anr., Defendants 
Nos. 1 and 2, 
Appellants, 

V. 

Dulal Paik, 
Plaintiff, Uespondeut, 


Hindu lav)-^ Dedication of property to famUy 
idol— Appointment of member* of family a» 
and allowing shebait to appropriate a email portion 
of the imeoiae ae remuneration and to reside in the 
tbaki.rl>Kri with family, if affects absolnte debatter 
character of the property— Consensus of family, if 
can convert dfcbiiiter property into secular— Con- 
sensus, if to be that of all person* interested it, 
the .'liebii or of sbeboito only. 


The question whether an absolute 
debutter is created or there is merely a 
charge in favour of the deb sheW depends 
upon the terms of the deed and the cir- 
cumstances of each case. 

Where the hniguagc of a deed of en- 
dowment pritna facie showed that there 
was absolute dediea'ion to a family idol, 
the mere fact that the donor by the deed 
appointed himself and other members of 
the family shebaits in succession and pro- 
vided that the shebait for the time being 
would at the end of every three years re- 
ceive as remuneration a half of the sur- 
plus income of the endowed properties 
{which taking the income as at the date 
of the deed proved a trifling sum) and 
would be entitled to reside with his family 
in the tbakurbari, in a portion of which 
only the thakur was located, did not affect 
the absolute debutter character of the en- 
dowment. 


Jadu Nath v, Sita Bahji (1) applied. 
SoNATAN V. JcoouT SuNDAR (2) and 
(1) L. B. 44 1. A. 187 1 s. 0. 91 0. W. N. 868 
(1917). 

O) 8 H. LA. 08 0869). 
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Ghandi Chaban Das v. Dulal P”" 

Ashutosh V. Dtjbga Chaban (3) xeierred 
to. 

Quuire . — Whether in the case of a 
family idol, the consensus of the family 
can convert debutter pnrperty into secu- 
lar 7 But if it can, such consensus must 
be of all the members, male and female, 
interested in the worship of the deity. 

Dictum of Sm Montacjue Smitu in 
Doobganath V. llAM CHANDRA (4) com- 
mented on.- 

Gobinda Kumar v. Dkbendba Kumar 
(5), Sr[ Sbi C4opal Jiu Thakuk «, Eadha 
Binodb (6), Vramatha Nath Mullick v. 
I’RADYDMNA KuMAR MULLICK (7), ]N!0N- 
Mohan V. SiDDEsvvAH (8) and Dhahma- 
Das V. (ioSTA liKHAKi (l‘i) referred to. 

Per Page, J. — By absolutely dedicating 
property to a thakur, the founder divests 
himself of all right and title thereto. 
Having appointed himself the first and 
other members of his family the succeed- 
ing ehebaits, he as founder became func- 
tus officio. 

Goubi Kumabi V. 1Umanimo\i (10), 
Nagemdba Nath v. Kabindka Nath (ID 
and Lalit Mohan t. Broj)«dra Nath 
(U) referred to. 

This was an appeal preferred on the 
19th May 1924 against a decree of the 
Subordinate Judge of Zillah 24-Per- 
gannahs (Babu Kunja Behuri Biswas), 
dated the 7th March 1924. 

<B) Tj. B. 6 I. A. 182 (1879V 
• (4) L B. 4 1. A. 53 ! «. c. 1. l>. R. 2 Cal. 34t 

(1876). 

(6) 12 0. W. K. P8 (1907). 

(U) 41 C. L. J. 39G, 426 (1924V 

(7) I. L. R. 63Cal. 809: a. c. 30 C, W. K 
25 ;F. C.) (1926). 

27 O. Yf. N. 218 n032V 

19) I. L. B. 63 Cal. 251, 267 (1916). 

(lOi I. L. R. 60 Cal. 197 (1922). 

(11) 1. L. B. 53 Cal. 182; a. r. 30 0. W. N. 
889 (1926). 

( 12 ) 16 0. W. N. 29 (1911). 


The facts of the case trill a|>pear from 
the judgment. 

Babus Girija Prasanna Roy Ckoudhurl 
and Abinash Chandra Ghose tor the Ap* 
pellants. 

Babus Nagendra Nath Ghose^ Poncho- 
nan Glnml and Surjya Kumar Aich for 
the llespondent. 

The Judgment of the Court was as 
follows : — 

ChTATTERjJiA, J. — This appeal arises out 
of a suit for 2 )artition, accounts and for 
various other reliefs. 

The I'laiiitill-llespondeut is the daugh- 
ter’s son of one Lokenath Mandal. Loke* 
nath had two brothers, Tarak Nath and 
Hiralal. Lokenath left his widow Mon- 
inohiui, his daughter Raiuani, the Defen- 
dant No. o, and his daughter's son Dulal 
Chandra, the I'laintiff. Tarak Nath’s 
widow I'nia Sundari was the Defendant 
No. 3 since deceased. Hiralal left two 
sons Chandi, tlie Defendant No. 1, and 
Kedar Nath, the Defendant No. 2, and a 
daughter Bhabini, tlie Defendant No. 4. 

Lokenath establishal a deity Bree Sree 
Badlia Krishna Jiu in his dwelling-house 
in May 1902. On tlie 20tJi July 1902 he 
executed an arpannama (deed of endow- 
ment). On the 2Gth July 1903 he execut- 
ed a ^\’i!l. On the 3l8t July of the same 
year he executed an ekrar. A codicil was 
executed on the 11th November 1904. 

On the 1th December 1907 Monmohini 
obtained probate of the Will of Lokenathi 
In 1912, the Defendants Nos. 1 and 2 
brought an administration suit against 
Monmohini and others. That suit was 
decreed in a modified form on the 6th 
September 1913 by the trial Court. There 
was an appeal by the Defendants Nos. 1 
and 2 to the High Court in R. A. No. 19 of 
1914. There was a compromise between 
the parties, and a decree passed by. 
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consent on the *i5th fTuly 1916. Subse- 
quently Monmohini brought an account 
suit Oio. 9 of 1919) against Dulal, the 
I’laintiir. She died on the 10th Novem- 
ber 1919 and the suit was continued by 
the Defendants Nos. 1 and 2 which, 
however, was dismissed on the 17th Janu- 
ary 1921. The luesent suit was institut- 
ed on the 5th August 1921 by Dulal as 
stated above. 

The arpaiuiama, dated the 20th July 
1902, was executed by Lokcnatli in favour 
of Sree Sree Iswar itadlia Krishna Jiu 
and runs as follows : — “ I, Lokenath Das 
Mandal, do execute this arpannama or 
deed of endowment to the following 
eflect : — 1 have installed the idol Sre^e 
Sree Iswar Eadha Krishna. Jiu in my 
<lwelling-house at No. K3, Beniapukur 
Ijauc on 8lh Jaistlia 1309 last after the 
j)erformauce of sacritices, etc., and the 
said dwelling-house has come to be called 
a ‘ thakurbati/ I am now duly perform- 
ing^ the sheba (service) and puja (vrorshij)), 
etc., of the said Sree Sree Eadha Krishna 
Jiu. But in order that the sheba and 
j)uja, etc., of the said idol may be duly 
carried on after my death, I, with that in- 
tention, make over, or endow once for all, 
tlie properties mentioned in the schedule 
to the said Sree Sree Eadha Krishna Jiu, 
and become <livestcd of all rights thereto. 
TJie said Sree Sree Eadha Krishna Jiu 
thus becomes the absolute owner of the 
properties mentioned in the schedule from 
this day. The sheba and puja^ etc., of 
Sree Sree Eadha Krishna Jiu sliall be 
carried on and the management of tlie 
said debutter properties made and the ex- 
penses in connexion therewith on the 
score of revenue and taxes, etc., defrayed 
out of the. income of the said properties. 
As it is necessary to appoint shebaits or 
tniKtet< foi duly performing the duties 
mjnlio»*Hl above, 1 appoint shebads 


under the following conditions and rules. 
The shebaits shall carry on the sheba and 
puja according to the rules set forth be- 
low. I shall perform the sheba and puja, 
etc., as the sole shebait of Sree Sree Iswar 
Eadha Krislina Jiu long as I shall be 
alive; on my death, my wife Monmuhini 
Dassi shall be shebait of the said Sree 
Sree Iswar Eadha Krislina Jiu /ind, on 
her death, my daughter Eamani Dassi 
and oil the death of the latter, my nejihew 
Kedar Nath Das Mandal and rny daugh- 
ter's son Dulal (’hand Paik shall jointly 
act as shebaits ; and on the death of both 
of them, their heirs shall become the 
shebaits in succession. The shebaits 
shall defray the expenses of deb sheba, 
etc., management of tlie properties and 
repairs, etc., out of the income of the pro- 
perties hereby <ledicated as per details 
given below, and shall credit *the half of 
the surplus income, after deducting the 
expenses thus incurred, to the tehbil of 
Sree Sree Iswar Eadha Krishna Jiu and 
shall, at the end of every three years, ap- 
propriate the remaining half of the sur- 
[ilus income, as remuneration for their 
labour. The shebaits sliall live with their 
family in the ‘ thakurbati * and perform 
the sheba, etc., of the thakurs (idols). I, 
of iny own accord and in sound health, 
execute this arpannama or deed of en- 
dowment to the above effect.” 

Tlie properties dedicated were men- 
tioned in tlie schedule to the deed, viz., 
premises No. 14/1, Beniapukur Road 
which was let out at a monthly rent of 
Es. 60, and the dwelling-house No. 43, 
now 53, Beniapukur Lane. 

V^arioiis questions were rgised in de- 
fence, one of them being whether the en- 
dowment was aq absolute debutter or 
merely was an arrangement for the bene-' 
lit of the family wdtb a charge for the deb 
sheba upon the properties. The first 
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question, therefore, for consideration is 
whether there was an absolute debutter. 
The arpannama states that Lokeiiatli 
made over, or “ endowed once for all, the 
properties mentioned in schedule to Sree 
Bree Hadha Krishna Jiu and became 
divested of all rij^hts thereto.” Further 
on it states that Bree Sree Radha Krishna 
Jiu thus became the ” absolute owner of 
the properties mentioned in the schedule.” 
These provisions prima facie sliow that 
there was an absolute dedication. I'he 
contention on behalf of the A])pellants 
that it is not absolute debuUcr is based 
upon the ground that half the surplus in- 
come is to he taken by the shebaits as re- 
muneration for their labour, and that the 
slicbaits will have the right to reside in 
the house No. 53, Heniapukur I jane. 

It is urged that these two circumstances 
go to shhw that it was really a device for 
the benefit of the land I y and that there 
was merely a charge of the deb aheba on 
the properties. 

The question whether an absolute 
debuttvr is created or there is Jiierely a 
charge in favour of the deb aheba dei)ends 
upon the terms of the deed and the cir- 
cumstances of each case. In the present 
case the income of the proj^)erty Ko. I 
wdiich was the only property let out was 
Rs. GO per month although the income 
has in recent times increased. Rut in 
considering this question we have to take 
the income of the property at the time of 
the execution of the arpannama. The 
expenses of the sheba of the deity staled 
in the schedule to the deed amounted to 
Rs. 5*27 per annum. That works out at 
about Rs. 11 per month. The arpannama 
pi^vifjpR that the shebaits after defraying 
the expenses of the deb ahebaj etc., out of 
the income of the properties shall credit 
half of the surplus income to the lehbil 
of Sree Bree Iswar Radha Krishna Jiu and 




Hljall, iit the end of every three years, 
appropriate the remaining half of the sur- 
plus ii!C()nie as remuneration for their 
labour. It appears, therefore, that the 
shebaits were not to get anything under 
the deed for three years. That probably 
was to provide for any unforeseen contin- 
gency relating to the deb sheba expenses 
within three years, and it is only after the 
expiry of every three >ears that the 
shebaiU woidd get half the sur|>his income. 
The total surplus income would not exceed 
Hs. IG a month, one half of which is to be 
credited to the dehuLter fund. The 
amount, therefore, wdiich would go to the 
shcbaiis is trifling and, moreover, this is 
to he enjoye<l hy them as their remunera- 
tion as shebails, 

Tn the case of Jadu Nath Singh v. 
Thakur Sifa lUunji (1), the Judicial C'om- 
mittec observed as follows:— “ The deed 
ought to be read just as it appears, and 
there is no reason why it should not be 
construed as moaning simply, what the 
language says, a gift for the maijitenaiice 
of the idol and the temple, under which 
the idol is to take the property and, for 
the rest, the family are to be the adminis- 
trators and managers, and to be remu- 
nerated with half the income of the pro- 
perty. If the income of the property had 
been large, a (picstion might have been 
raised, in the circumstances, as throwing 
sonic doubt upon the integrity of the 
settlor's intention, hut, as the entire in- 
come is only Jts. 800, it is obvious that 
the payment to these ladies is of the most 
trifling kind and certainly not an amount 
w liicli one w'ould expect in a case of that 
kind.” 

The learned vakil for the Appellants re- 
lied upon the decisions of the Judicial 
Committee in Sonatan Basak v. Juggut 

(1) L. B. 44 I. A. 187 : 8. c. 21 C. W. N. 963 
0917). 
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Sufuhir (‘Ji and Ashutosh Dutt v. Durga 
Charan ClKittcrji (li). J3oth these cases 
arc, however, distinguishable. As point- 
ed out l)y tJieir Lordsliips in tlie case of 
Jiulu Nath Singh v. Thakiir Sita liamji 
(I), although nominally there was a gilt 
in Sonata n Basalcs case (*2) at the begin- 
ning to the idol, that gift was so cut down 
by subsequent dis|josilion as to leave it 
clear that the subsequent disposition ought 
to prevail rather than the earlier one, and 
that conse(juently there was jio gift to the 
idol such as to make the property pass as 
an absolute and entiie interest in its 
favour. \\'ith reference to the case of 
Afihuto,sli Dutt v. Durga Charan Chattaii 
(lb, their I-.ordships ob'^erved : — “ It was 
a question of the consiruetion of a W ill, 
taken as a whole, and it was said there 
was not a conifilete gift to the idol, it was 
cut down by the suh.-e(|uent disposition to 
the family. Ifere there i-^ no such cutting 
down. There is, in the beginning, a clear 
expression of an intention to apply tlie 
wdiolc estate for the benefit of the idol and 
the temple, and then the rest is only a 
gift to the idol nub modo by a direction 
that of the whole, which had already been 
given, part is to be applied for the upkeep 
of tlie idol itself and the rei)air of the 
temple, and the other is to go for the up- 
keep of the managers. There was no 
reason why the disposer should not nomi- 
nate the members of liis family as his 
managers and he has done so. And there 
is nothing in that whicli militates against 
the propriety of his earmarking a certain 
part of the money to remunerate them as 
managers so long as they so continue.*’ 
These observations apply to the present 
case. 

(1) L. B. 44 I. A. 187 : B. r. 21 C. W. N. 053 

(1917). 

(2) 8 M. 1. A. 06 (1869). 

(S) I A. 182(1879). 


As for the provision that the shebaits 
would be entitled to reside in the house, 
it api)ears that only a |)ortion of the house 
is required for the location of tlie deity, 
and there is nothing wrong in the provi- 
sion that tlie shebaits sliould reside in the 
other |>ort!ons of it. On the contrary, the 
residence of tlie shebaits in the house 
may be convenient for the proper per- 
tdrmance of tlie sheba and puja of the 
deity. 

On the whole we agree with tlie low’er 
Court in liolding that there was an abso- 
lute dvbuttcr. 

It is contended thal even if there w^as 
an absolute tledication tlie subsequent 
conduct of the members of (he family g»:es 
to show that the [)r()|Kn*ty dedicated was 
trealed as secular properly, and that the 
constuiKiis of the whole family might in 
(Ik* case ol a lainily idol “ give the estate 
another direction. " This contention was 
founded on the terms of the Will and the 
compromise between the parties which 
{irovided that all the members of Loke- 
nath’s family were to have the right of 
residence although the arpannama merely 
provided for the residence of the shebait 
and his family. 

The juoposition that in the case of a 
family idol, the consensus of the whole 
family niight “ give the estate another 
<ljrection cannot be said to be settled. 
Jt is based iqxin an observation to that 
effect in the case of Doorganath Roy v.. 
Ram Chandra Sen (-J). J^ut their Lord- 
ships did not decide the question. There 
Was ill fact no (|uestion of consensus of 
the whole family in that case,, for their 
Lordships observed in the next sentence" 

No question, however, of that kind 
arises in the present case.” The above 

(4) L. B. 4 I. A. 62, 68 : s. c. 1. L. B. 2 Oal. 

841 (1870). 
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observation has no doubt been followed in 
this Court by Bampini and Sharfuddin, 
JJ., in the case of Gobinda Kumar v. De^ 
bendra Kumar (5), where their Ijordships 
said, following the above direction, that 
the properties dedicated to a family idol 
may be converted into secular property by 
the consensus of the family. In the case 
of Sri Sri Gopal Jiu Thakur v. liadha 
Binode (0), however, it was pointed out 
that “ where there is a consensus of all 
the members of the family, there is no one 
to ol)j'*ct to the diversion of the endow- 
ment to secular uses, hut the question 
w^hether in a case of an absolute debutier, 
where the property is absolutely vested in 
the deity, the successors of the mem- 
bers of the family w'ho give the estate an- 
other direction may not call in <piestion 
the diversion of the estate, did not arise 
nor was Considered by the tludicial (Com- 
mittee.” 

In considering this question, the rights 
of the deity in whom tlie pro])ertie.s have 
absolutely vested and th? fact that a 
Hindu who endows a family deity does so 
for the >\orsliip of liis descendants from 
generation to generation have to be taken 
into account. It is to l>c observed that in 
the recent ease of Pram tilui Nath Mnllick 
V. Pradyumna Kumar Mnllick (7), their 
Lordshii)s directed a s|)ecial guardian to 
be appointed of the deity in ord'^r to pro- 
tect its interests. 

But even if the consensus of the whole 
family can convert an absolute debutter 
property into secular property, such con- 
sensus must be of all the members, male 
and female, who are interested in the 
worsh ip of the deity. See Monmohan 

(6) 12 0. W. N. 08 0007). 

(0) 41 0. L. J. 800, 420 (1024). 

(7) I. Xi. B. 08 Oal. 800 i ii. c. 80 0. W. N. 

20 {?. 0 .) ( 1020 ). 


Ghosc V. Siddrstrar Dobey (8) and Lalit 
Mohan Seal v. Brojendra Nath Seal (9). 
In the present case the Defendant No. 4 
did not join in the compromise. We are 
of opinion that the property which was 
made absolute debntter was not converted 
into secular property in the present case. 

Having regard to our finding that there 
was an absolute dedicatign Ramani, De- 
fendant No. .5, is the present shebnit after 
the death of Lokcnatli and his widow 
Momnnliini. 

A question has been raised by the 
learned vakil for the Appellants that the 
present suit having been brought by 
Dulal, there could not be any decree pass- 
ed in favour of Barnani, the Defendant 
No. 5, more t>pccially as the suit was one 
for partition. That is so, but in order to 
decide which ))ropcrlics arc liable to 
partition the Court has to decide whether 
some of the properties which are claimed 
as drbutter are really absolute debntter 
or not, and as we have found that the pro- 
]:erties mentioned in schedule ka of the 
plaint are absolute debntter proj^erties, 
they will be excluded from partition. It 
is unnecessary to make any decree for pos- 
session in favour of Ramani (nor is it per- 
missible in this suit to do so), as the De- 
fendant No. 5 Ramani is already in fX)s- 
session as receiver and, as state<l above, 
she is the ahebait after the death of Mon- 
mohini. 

It was contended by the learned vakil 
for the Appellants that Ramani’s right as 
shebait was cut down by I jokenath in the 
ekrar subseciuently executed by him. But 
it does not appear to be so. What was 
stated was that she was to take the ad- 
vice of the executors and certain other 
persons. That, however, does not take 
away her rights as shebait. 

m 27 0. W. N. 210 (1982). 

(8) I. U 2. A8 Cal. 251, 28? (im), 
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It is also contended for the Appellants 
that in llie’ suit as framed there could be 
no j)rovision made for the maintenance, 
jalinihi and annuity of certain members 
of the family. But the suit primarily re- 
lates to secular properties and the plaint 
prayed for direction as to maintenance, 
legacies and titJin money ; we think, there- 
fore, that there is nothing to jn-event the 
Court from giving the directions which it 
has given with respect to tho-je matters, 
and wo do not think that llu* <l(cision of 
the Court below on thost‘ points is errone- 
ous. 

Then there is the (piestion of th? legacy 
of Rs. 3,000 in favour of the Plaintiff as 
mentioned in the Will. Two contentious 
have been raised by the learned vakil for 
the Appellants on this f)oiut. The first is 
that in the compromise decree there was 
no mention of the legacy at all and that, 
therefore, Didal must be taken to have 
given up his right to this legacy. It is 
true that this legacy of Rs. 3,0(/0 was not 
mentione<l in the comjwoinise decree, but 
after stating the terms contained in cIs. 
1 to 8 in the compromise decree, it was 
provided that all other rights of the parties 
in the litigation “ would remain intact 
and unaffected.’' That being so, we do 
not think that the Plaintiff Uulal can be 
said to liave given ii)> his right to the 
legacy. It is further contended that the 
Claintiff Dulal, having agreed to take one- 
third share of the property No. 14/J, 
Beniapukur Lane, must be taken to have 
given up his riglit to Rs. 3,(J00, because 
this legacy of Rs. 3,000 was to be realise<i 
by sale of the said property in case the 
money could not be raised by other 
means. We do not think that that is 
sufficient to show that Dulal agreed to 
give up his claim for Rs. 3,000, because 
the pro][)erty might be divided into three 
•harae to the charge for the 


legacy. It is further to be observed that 
the aiTangemeiit under the compromise 
was to inure only for the life-time of Mon- 
mohini. 

The second contention is that even if 
the Plaintiff is not to be taken as having 
given up bis right to the legacy he was 
entitled only to the snm of Rs. 1,400, t.c., 
after giving credit for the sum of Rs. l,0l'() 
which had been jiaid over to him by Mon- 
inohini. Tliere is a finding as to the sa'd 
payment hv iMoninohini lo Dulal in Ihe 
judgment of the trial Court in the suit 
which came up to this C-ourt, and which 
was compromised, but then that judgment 
was by consent of parties set aside and a 
.consent decree was passed. In the cir- 
cumstances, w'e think the question whe- 
ther the JUaintiff received Rs. 1,600 from 
^fonmohini should be enejuired into. 

The Defendants Nos. 1 and *2 claimed 
the expenses connected with the worship 
(hiring the time they had performed the 
xheba ot the deity and tho Defendant 
No. 5 in her written statement prayed 
tliut the thalkUr might he n.a !e over to 
her. Strictly speaking, in thc^ suit as 
framed, neither the claim for the posses- 
sion of the thakur on the part of the De- 
fendant No. 5, nor the claim of the Defim- 
dants Nos. 1 and for the expenses in 
connection with the deb sheba, can be gone 
into. 

The parties, however, have agreed that 
Ihe Defendants Nos. 1 and *2 will make 
over the thakur together with ornaments 
and utensils (such as there might be) to 
the Defendant No. 5 within one week of 
this order being signed, and that Defend- 
ant No. 5 will make over the expenses of 
the sheba of the thakur, that is, Jim. 
amounts of expenses incurred by the De- 
fendants Nos. 1 and 2 for the period they 
have been performing the sheba since the 
death of Monmohlul up to the date when 
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tbev deliver pdasession of the thakur to 
the Defendant No. 5. The parties are 
agreed that the amount of expenses for 
the a/teba will be taken at Bs. 26 per 
month with the result that the Defendant 
No. 5 will pay the sum of Rs. 1,987-8 
auuas to tjie Appellants. 

The Defendant No. 4 states that tlie 
arrears of her maintenance should be paid 
out to her. The Court below has found 
that she is entitled to maintenance. She 
can apply to the Court below for a direct 
tion upon the receiver of the secular 
estate to pay her the amount of the arrears 
of her maintenance. 

The decree of the lower Court with re- 
gard to other matters except the direction 
in tile decree “ and she do get Mias pos- 
session of the debutter properties des- 
cribed in schedule ka and of the said idol. 

“ And that the Plaintiff do get Rs. 8,000 
as legacy from the estate of Lokenath Das, 
for which jrartion of premises No. 14, 
Beiiiapukur Jjane, may be sold, if neces- 
sary ” will stand. But the case will go 
back to the Court below in order that the 
question whether the Plaintiff received 
Rs. 1,000 from Monmohini may be gone 
into. If he did receive it, the legacy 
payable to him will bo reduced accord- 
ingly. It is further ordered by consent 
that the Defendant do pay the sum of 
Rs. 1,987-8 as. to the Appellants as the ex- 
pensus of the sheba of the deity incurred 
by them during the period they had been 
performing the sheba and that the Defen- 

•dants do make over the thakur together 
with ornaments and utensils (such as 
there might be) to the Defendant No. 5 
witliin one week of this order being 
signed . 

'“’’’"TTBS Defendant No. 6, the contesting 
Respondent, will be entitled to costs, the 
hearing-fee being assessed at five gold 
uiuhurs- to - -be -pakl by Uie -Defends nhr- 


Nos. 1 and 2. Other parties will bear 
their own costs in this Court only. 

The cross-objection is dismissed. No 
order as to costs. 

Page, J. — agree. We have come to 
the conclusion that under the arpan- 
vama Jjokenath dedicated and transferred 
the two properties — 14/1 and 43 (now 63), 
Beniapuknr Ijane — absolutely to the deity, 
and became divested of all right and title 
thereto. After dedication Lokenath pos- 
sessed only such rights in relation to these 
properties as were expressly given to him 
under the arpannama. As founder ho 
was functus officio, Gouri Kumari v. 
Ramanimoyi (10), and the only rights 
which he retained for himself under the 
arpannama were those that appertain to 
the ollice of shebait. What those rights 
are I endcavoui'ed to explain in Nagendra 
Nath V. Rabindra Nath (11) and Lalit 
Mohan v. Brojendra Nath (9). The ques- 
tion as to who are the persons entitled to 
be shebaits in future was also canvassed 
before us at the hearing of the appeal. 
The unswer to tJiat question appears to 
me to present no difficulty. But until 
the death of liamaiii no question as to the 
succession to the shehaiti can arise, for 
under tiic arpannama it is specifically pro- 
vided that Barnani should be tlie sole 
shebait with an unfettered riglit to exer- 
cise her powers in that behalf. It would 
bo preiiuituro, therefore, in this case and 
during the life-tiine of Bamani, to decide 
any question as to the right of succession 
to the shehaiti in the future which can 
proi)erly be taken into consideration only 
after Bamani’s death. A further con- 
tention was raised by the Appellants that 
there was a consensus of opinion among 

(9) I. L. U. 63 Ca). 251, 257 C!925). 

(10) I. L. R. 50 Cal. 197 (1922). 

(11) I. L. B. 53 Cal. 132 ; a. o. 30 0. W N. 

389 (19^6). 


lltf 
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all tlie ])ui'son8 intf'rcsted iu tlie woruhix) 
of llie (Ifily tliat these two properties, 
which had been dedicated .absolutely to 
tlic deity, should be treated as secular 
proi)erty. In iiiy opinion it is clear upon 
the facts that no such concensus was prov- 
ed. But it must not l>e taken that I 
should be i)repared to hold that if all per- 
sons interested in the worship of the deity 
are aj'reeablc, they can validly convert 
(lebtilter into secular XR'opcrty, oi' that 
such a doctrine can be sustained as being 
iu accordance with Hindu law. Although 
this is not the occasion to express a deti- 
nite opinion upon this vexed and still un- 
settled question, it appears to mo, as at 
present advised and subject to any farther 
argument that hereafter may be presented 
when the question arises for determina- 
tion, that this doctrine, which is based 
ui)on a mere obiter dictum of Sir Monta- 
gue Smith in Konu'ar Doonjanalh Roy's 
case (4) is incompatible witli the sjurit 
that moves a ])ious Hindu to set up a 
thdkuT for his family to worship from 
generation to generation, and also with 
an absolute dedication of jiroperty to the 
deity; Dharmadns Mandal v. Gosta Be- 
hari Mandal (P2; and Momnohan Ghose 
V. Siddeswar Dobey (S). See also Sar- 
kar’s Hindu Law, 5tli Ed., at p. 710. 
Gopal Jiu 2'hakur v. Radha Dinodc (0) 
and Pramatha Nath MuUick v. Pra- 
dyumna Kumar MuUicIc (7). I concur iu 
the order proposed. 

N. G. 

(4) L. U. 4 I. A. 5S, 38 ; B. C. 1, L. tt. 2 C»]. 

341 (1876). 

(G) 41 C. L. J. 346 at p. 426 (1024). 

(7) 1. L. B. 53 Cal. 809: s. o. 30. C. W. N. 

25 (P. 0.) (1025). 

(H) 27 O. W. N. 218 at p. 220 (1022). 

(12; 16 C, W. N. 29 (1011). 


PUVf OOUHCIU 
[Appml pbom Patma.] 

VjSOOUNT Domdin. 

Lord BLAiiisBUBaB. 

Sir Jobh Edgr. 

1926 , 

Heard, 

4 , Februiry. 

Judgment, 

16 , February. . 

Neglect oh the part of DefendanU eahtlantiaUg 
eueeetsfid in appeal before Privy Coanoil to lodge 
Order in Council in High Coitrt — Proper remedy for 
Plaintift to get ejeeution—l-ivil Procedure Code 
(Act V of 1908), Or. 45, r. loll). 

Where the Defendants tcere substan- 
tially suecessful in an appeal before the 
Privy Council and in aeeordanee icith the 
ordinary practiee the Order in Council was 
issued to them but they did not lodge it 
in the High Court and the Plaintiffs who 
could not therefore get e.veeution applied 
to the Privy Council to vary the. Order in 
Council : 

Held (iti rejecting the application) — 
That it was open to the Plaintiffs to apply 
to the High Court with a certified copy of 
the order and ask for a summary order on 
the Defendants to lodge the order which 
had been entrusted to them so that exe- 
cution might follow in terms of the judg- 
tttcnt of the Board. 

This was a x)etition by tlie I’laiatiiTs- 
Appellants in an appeal from the High 
Court at J’atua for variation of an Order 
in Council made on the 24th July 1925 iu 
the said appeal. 

The suit was brought by the Apxiellauts 
to enforce- a mortgage over pro))erties 
situated partly in the District of Bhagal-. 
pur and xiartly iu the Southal Parganas. 
The apjical which is re|x>rted iu 30 CT. W: 
N. raised questions as to the jurisdiction 
of the Sr.hordinato Judge of Bhagalpur 
and as lo the extant of the. relief to which 


SODBBMDBA MOUAM 
SlMHA and ors , 
Appellants, 
v. 

Habi Prasad Simba 
and ors.. Respondents. 
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the Plaintiffs were entitled. The Judi* 
cial Committee advisetl His Majesty to te- 
duce the sum for which judgment had 
been given by the High Court and to make 
that sum payable on the expiry of eight 
months Iroin the date of the receipt by 
the High Court of His Majesty's Order in 
Council. 

TJie Order in Council was issued to the 
Defendants who failed to lodge it. 

The present |)etition praye<l that inas- 
much as the Opposite Party had failed in 
their duty to lodge the Order in Council 
it might be amended by substituting 
for the wonls •' expiry of eight months 
from the date of the receipt by the High 
Court of Hi.s Majesty’s Order in Council 
herein ” (ho words ’ Hist March 19“26.” 

Mr. Hjimn for the Petitioners. 

*S'/r a. Lvtnides, A’. (\ and Mr. K, B. 
Itailcru for the^ Defendants referred to 
Code of Civil Procc'.lure, 1908, Or. 4o,r. 16 
and llurrish Ch. Vhowdhunj v. Kali SuH' 
dari Dcbi (ij. 

Their Lordships' Ji dgmext was deli- 
vered by 

Viscou.N'T DuxiiniN. — This is an appli- 
cation to vary the Order in Council. 'Phe 
order has been already passed, and it 
couhl only lie under exceptional circum- 
stances that their Jjordships could humbly 
advise that another order should be 
passed. 

. 2 ** file suit judgment uas given for the 

"TPiaintiffs against the Defendants for a 
certain sum. 

On aplieal to the King iu Council their 
Loi-dships hpmbly advised His Majesty to 
substantially the sum for which 
judgment had been given, and to make 
the sum still decreed jiayable eight 

(1) L. B. 10 1. A. 4; •, 0, 1, b. S, 9 Cal. 483 
(1882). 


SlXHA. 

mouths after the date of (he receipt of the 
order by the High Court. 

The Defendants having been substan- 
tially successful in the ap))eal, the Oder 
in Council in accordance with the ordi- 
nu~y practice was issued to them : and in 
ordinary j-ourse ought to have been lodg- 
etl by them in the High Court. They 
have not however done so and the Plain- 
tiffs cannot therelore so far get execution. 
Hence this application. The JMaiidiffs 
and Petitioners have not suHicientlv ad- 
verted to Or. 4!), r. 15 (/) of Hio j.’irut 
>..chedulc to the ( ode ol Civil Procedure. 
M hen they lound that the l)efendant.s 
were delaying or refusing (o lodge th(< 
order they could have apjilied to (he ffigli 
Court with a certified copy of the order and 
asked for a summary ord<‘r on (ho Defend- 
ants to lodge the order which had been 
entrusted to them so that exeeiitioii might 
follow in terms of the jiidgnuuit of this 
Boaid. I’his they can still do. Their 
Jjordships therefore cannot advise His 
Majesty to grant the jirayer of the Peti- 
tioneis . but as they are clearly of opinion 
that it was (he duly of (he Defendants in 
ordinary course to lodge the order (here 
will be no c*o.sts allowed on the ])etition. 

Solicitoi-H : Messrs. Barrow, Boyers ,C- 
Ncvill for the J’etitioners. 

Solicitors : Messrs. Watkins ,(• Hunter 
for the Defendants. 

fA cro88-2)cti(iyn by the Defendants 
praying for their costs in the High Court 
Was dismissed. | 

(L D. Rf. 
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[CIVIL APPELLATE JUBISDICTION.) 
ArrrAL from Apfellatb Dzorkb 
No. 1326 or 1921. 

B. B. Ghosb, J. I>han Chandra 
GbahaM, J. Banikva, Plaintiff, 

1926, Appellant, 


Heard, II, May. f>. 

Judgment, Moombaj Khan, 

24, May. Defendant, Uespondent. 

Bengal Tenancy Ael (YIIl of 18SG), tee. 11/7 A 
(at applieahlei^to Eattem Bengal and A team)— 
OmittioH to record reatont required by teetion in 
patting eompromite decree in tuU for enhancement 
of rent— Such decree, if can be treated »n tubte- 
quent tuit for rent between the partiet at without 
juritdietion and a nullity— Landlord, if entitle i to 
decree for rent at rate tetOed by tush eompromite 
decree— Proper way of attailing tueh decree, 

A decree for enhanced tent made on 
compromise between the parlies under 
the provisions of sec. 147A , Bengal Ten- 
ancy .ict, cannot in a subsequent suit for 
rent between the parlies be treated as 
without jniisdiction and a mdiity on the 
ground that the procedure laid down in 
that section as to the recording of reasons 
by the Court for being satisfied that the. 
terms of the compromise tcere such that 
if embodied in a contract they could be 
enforced under the. Act and that the en- 
hancement was fair and equitable and in 
accordance with the rules laid down in the 
Act for the guidance of Courts in increas- 
ing rents was not complied with. 


Such a decree, may be assailed in proper 
proceedings as erroneous but cannot be 
said to have been passed without jurisdic- 
tion and is valid and binding and the land- 
lords are entitled to a decree for rent at 
the rate settled by the former decree. 


SaRJUGSHABAN V. DGKHIT ^lAHTo (1) 
dissented from. 


Hridoy Natu V . Ram Chanj)Ba (11) 
folloxced, ' 

fo 17 n. W N. 406 n»l3'. 

(ti) I. L. R 48 Cal. 138 1 r. 24 C. W. N. 723 
(F. B.) fl»20}. 


This was uin apiieal preforrad on the 
(ith of June 1924 against a decree of the 
Subordinate Judge of MymenBingli (Bahu 
Jnanendra Mohan Das), dated the 28th 
February 1924, confirming a decree of the 
Mnnsif of Netrokona (Babu Indu Bhusan 
Biswas), dated the 29th March 1923. 

The facts of the case will appear from 
the judgment. 

Babu Birendra Kumar De for the Appel* 
lant. 

Babu Kali Kumar Ghakrabarty for the 
Respondent. 

The Judgment op the Court was as 
follows : — 

B. B. Guose, j. — This is an appeal from 
the judgment and decree of the Subordi- 
nate Judge affirming the decree of the 
Munsif. The aptieal is by the Plaintiffs 
and it arises out of a suit for arrears of 
rent claimed at the rale of Rs. 12-1-9 p. 
per year. The rent was at the rate «f 
Rs. 3-8 annas per year in 1892, as it ap- 
pears from a decree. In 1912 Piaintiffs 
brought a suit against the predecessors of 
the Defendants for enhancement of rent 
which ended in a decree passed on a com- 
promise by which the rent w'as settled 
at the rate now claimed by the Plaintiffs. 
Plaintiffs have also produced an ex parte 
decree of a subsequent dale under which 
they were allowed to recover rent at that 
rate. 'J’he present suit for rent was 
brought in April 1922 on the basis of the 
decree of 1912. The Subordinate Judge 
has held that the decree of 1912 was with- 
out jurisdiction and a nullity. He has also 
held that the subsequent ex parte decree 
being based on the previous decree on 
compromise which was a nullity, realisa- 
tion of rent by the Plaintiffs at tl)6-<VA-ic 
claimed is of no assistance to them. On 
these findings he allowed the Plaintiffs a 
decree at the rate of Rs, 3-8 as. only as 
admitted by the Defendants. On appeal 
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by the Plaintiffs it is contended on their 
behalf that the decision of the Subordinate 
Judge is erroneous and that the Plaintiffs 
are entitled to rent at the rate of 
Be. 12-1-9 p. as settled by the decree of 
1912. 

The reason for which the decree of 1912 
was held by the SuboMina^ Judge to be 
without jurisdiction and a nullity is that 
the Court in fiassing the decree in 1912 
did not comply with the provisions of sec. 
147A of Die Bengal Tenancy Act, as ap- 
plicable to hhistern Bengal and Aasam. 
That section runs thus ; — “ Kot with- 
standing anything contained in sec. 373 of 
the Code of Civil Procedure, if any suit 
between landlord and tenant as such is 
wholly or partly adjusted by agreement 
or cornproinise, the Court shall not i>as8 
a decree in accordance with such agree- 
ment or compromise unless it is satisfied 
for reasons recorded in writing, that the 
terms of such agreement or compromise 
are such that if endjodied in a contract 
they could be enforced under this Act : 

J’rovided that in the case of a suit insti- 
tuted by tJie landlord to enhance the rent, 
the enhancement, if any, agreed upon 
may be decreed if the Court be satisfi^l 
for reasons to be recorded is writing, that 
such enhancement is fair and e<juitable 
and in accordance with the rules laid 
down in this Act for the guidance of 
Courts in increasing rents.” 

The Subordinate Judge has found that 
Jij this particidar case the Court did not 
rec.rd any reasons lur w’as it stat.ed that 
the Court was satisfied that the. enhance- 
ment wab' fair and equitable and in accord- 
ance with yules. He referred to the case 
tit^jiiarjugsharaH v. Dukhit MoMo tl)> 
which laid down that under similar cir- 
cunotanccs for not following the provi- 
sions of sec. 147 A of the Act as applicable 
(1) 17 0. W. N. 4(« (1918). . 


to Bengal, the decree was held to be a 
nullity as wilhout jurisdiction. It was 
ai^ued before the Hubordinatc Judge on 
behalf of the Plaintiffs that there was a 
difference in the language of the sections 
as applicable to the two portions of the 
province and .xo the case cited had no ap- 
plication to this ca«tj. The Subordinate 
Judge did not accept that contention. 
That argument w'as repeated before us but 
1 do not think that the difference in the 
language used iu the two sections makes 
any dilference iu the principle enunciated 
in that case. W'c have therefore to exa- 
mine the case referred to us to whether 
it laid down the correct princixde which 
should be follow'ed. 

There cannot l)e any (piestion that a 
decree passed without jurisdiction is a 
nullity. But the e.xpression ” jurisdic- 
tion ” iws not uiioften been used with 
ambiguity, and the distinction between a 
judguieut where jurisdiction is assumed 
by the t’ourt where there is absolute want 
of it, and w’here tlie Court in the exerci83 
of its jurisdiction acted wrongly in tlisre- 
gard of the law has not always been borne 
in mind. This want of discrimination in 
the use of the term has resulted in a good 
deal of confusion. The distinction bet- 
ween a defect of jurisdiction and an error 
or irregularity iu procedure is pointeil out 
iu Hawes on the Jurisdiction of Cotirts 
thus : — ” In the former case the whole 
l)roceediiig is coram non jiidice and void ; 
iu the latter the proceeding cannot be im- 
pugned as a collateral action, even though 
it be erroneous iq)ou its face, and even 
though it relates to a fact which in a former 
stage of tJie proceeding might have been 
essential to confer jurisdiction. It is exa- 
minable only on a direct proceeding as by 
an appeal or by a proceeding in the nature 
of an apiwal, and where there is no re- 
medy of that kind, it concljudes for ever.” 
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Til llukiiin (’hand's well-known treatise 
on the lisw of tlcif Judicata (at fiase 473), 
the rule is stated thus : — “ Jt is only 
when a Court of general jurisdiction 
undertakes to grant a judgment in an ac- 
tion or proceeding where it lias not juris- 
diction of the parties or the subject-matter 
of tlie action, and it appears from the re- 
cord by its terms or necessary implica- 
tion, or by the alisence of sometliing 
essential, that the judgment will be ab- 
solutely void and liave no effect. When 
jurisdiction attaches in the original case, 
everything done within the exercise ot 
that jurisdiction, when collaterally ques- 
ticuied, is to he held conclusive of the rights 
of the ])arties, and no order which a Court 
is empowered, under any circumstances in 
the course of a proceeding over winch it 
has jurisdiction, to make, can be treated 
as a nullity, merely because it \vas made 
iinprovidciitlv or in a manner not warrant- 
ed by law cr the [irevioiis stat e of the c as:?.’* 
In Wcodroffe and Ameer Ali’s I^aw of 
Evidence (8th Kdition, page 413) the rule 
is thus summarised : — “ It cannot be saitl 
that whenever a decision is wrong in law’ 
or violates a rule of procedure, the Court 
must he held incompetent to deliver it. 
Jt has never been and could not he held 
that a (’ourt, which erroneously decrees a 
suit which it should have dismissed as 
time-barred or as barred by the rule of 
res judicata, acts without jurisdiction and 
is not competent to deliver its decree.” 
This statement of the law was mainly 
founded on the judgment of Stratchey, C. 
J., in the Full Bench case of Caston v. 
Caston (2) and was cited with approval 
by Stanley, (’. J., and Burkitt, J., in 
Nathu Ham v. halian (3). The rule may 
also be formulated in this way, that if 
some essential preliminary is required 

( 2 ) 1. L. E. 22 All. 270(1899). 

tS; L U E. 26 All. 622 (1904). 


before a Court can entertain a suit or ap- 
plication and that does not exist, the judg- 
ment of the Court assuming jurisdiction 
in such a case is a nullity. The cases of 
ISiusscrwauji Pcstonji v. Mecr Mynoodeen 

(4) and Raghu Nath Das v. Sundar Das 

(5) are exaniides of this type. But 
ivhere the Court has jurisdiction to enter- 
tain the matter but decides the case erro- 
neously without having regard to the pro- 
visions of the law, the judgment is not a 
nullity but must have due effect if it is 
not set aside by appropriate proceedings. 
The cases of Heu^a Mahton v. Ham 
hishen (()) and Mallear jau v. Narhari 

(7) are examples of this. The case of 
Mougnl Purshad Du hit v. Girija Kant 

(8) may also bo referred to in this connec- 
tion. There a (^oiirt of competent juris- 
diction made an order of attachment in 
execution of a decree on an ajiplicution 
vvhicli was evidently barred by limitation. 
Their r.ordships of the Jmlicial Com- 
mittee observed : “ A Judge in a suit upon 
a cause ol action is bound to dismiss the 
suit, or to decree for the Defendant, if it. 
ap£)ears that the cause of action is barred 
by limitation. But, if instead of dis- 
missing the suit, he decrees for tlie Plain- 
tiff, his decree is valid, unless reversed 
upon an appeal : and the Defendant can- 
not, upon an application to execute the 
decree, set up as an answ'er tliat the cause 
of action was barred by limitation.” See 
also Haja of Hamnad v. Vclusami (9). 

» 

(4) 6 H. I. A. 134 (I86S). 

(6) Ii. R. 41 I. A. 251 : c. I. L. B 42 Oal. 

72! l-'O. W. N. 1008(1914). 

(6) L. B. 13 1. A. 100: •. c. I. L. B. 14 Cal. 

18 (18‘6). 

(7) L. B. 97 I. A. 216 : 8. r. I. L. B. 

837 ! 60. W.B. 10(1900). 

(8) L.B.8I.A. 123; s. a I. L. B. 8 Cal. 

51 0881). 

(9| L. B. 48 1. A. 45 ; t. c. 26 0. W, K, 881 

UMO). 
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In the case under consideration tliere is 
no donbt that the Court had jurisdiction 
to entertain the suit witli reference to the 
subject-matter and tlie parties. It bad 
the jurisdiction to pass a decree in the 
case. Tlie law ordy provided that before 
passing a deci’ee on agreement or compro- 
mise, the Court must have regard to cer- 
tain things and give its. reasons. Can it 
be said that because in passing the decree 
the Court disregarded the provision of the 
law in not recording its reasons in writing 
that it was satisfied with regard to certain 
mattei's. tliat its jurisdiction was ousted? 
I think that the principle which can he 
gathered from the autiiorities is that such 
a decree might be assailed in proper pro- 
ceedings as erroneous but it cannot be 
said to have been passed without juris- 
diction. This view also finds support in 
the I’lill IkMich decisions of this Court — 
AshtUosh V. Bchari (10), Hridoy Nath v. 
Kam Chandra (11) and (lora Chand v. 
Prafulla ( 1‘2). In the last case it was laid 
down that where a decree was made by a 
Court which apparontty liad no jurisdic- 
tion, whether irecuniary or territorial or in 
respect of the judgment-debtor’s j»erson 
to make the decree, the executing Court 
may refuse to execute it on the ground of 
its being made without jurisdiction. I 
think it is only in these classes of cases that 
a previous decree may be treated as a 
nullity. I may also cite as an illustration 
that under Or. 20, r. 4 (2) of the Code of 
Civil Procedure, provision is made as to 
•^nd^at a judgment should contain. I do 
not think that any argument was ever ad- 
vanced to the effect in a subsequent suit 
that a judgment given previously which 

(10) 1. L: B. 86 0»l. 61 : a. c. 11 C. tV. N. 

• 1011 (F. B.) (1907). 

(11) I. li. B. 48 Cal. 18S‘: s. c. 21 C. W. N. 728 
(F. D.) (1980). 

(12) I.L.B. 53 0a). 166: a. C. 29 0. W. K. 918 
ir. Bi) (1825). 


did not conform to that rule was void and 
without jurisdiction, because the reasons 
for the decision were not given. I there- 
fore hold that the view’ taken in the case 
of Sarjugsharan v. Dukhit (1) cannot be 
supported and with great respect I must 
dissent from it. In my judgment the <le- 
cree of ]91'2 is valid and binding on tho 
Defendants and the IMaintiffs are entitle*] 
to a tlecree lor rent at the rate settled by 
the former decree. The decree of tho 
Court below must be modified accordingly, 
allowing the Plaintiffs a decree for rent at 
the rate of Its. 12-1-9 p. ])er year and 
cesses at 6 pies in the ruivee and 25 iHsr 
cent, damages with costs in all Courts. 

Graham, J. — The question involved in 
this ap[)eal is whether a decree fur en- 
hanced rent under the provisions of sec. 
147A of the Pengal Tenancy Act can in 
a subsc(|ueut suit be treated us without 
jurisdiction and a nullity on the ground 
that the procedure laid down in that s.c- 
tiou for compliance by the Court was not 
complied with. 

The facts of the case out of which the 
ap))eul has arisen have been stated by iny 
learned brother, whose judgment I have 
had the advantage of reading, and it is 
not necessary for me to re-cax)itulatc them. 

The section in question requires that 
before passing a decree the Court shall be 
satisfied for reasons to be recorded in wj it- 
ing that the terms of the agreement nr 
compromise are such that, if embodied in 
a contract, they could be enforced under 
tile Act. That procedure was not com- 
plied with in the present instance and tlie 
Courts below following a decision of this 
Court, Sarju/jsharan Lai v. Dukhit Mahto 
(1), held that the decree was without 
jurisdictkiu and a nullity. They accord- 
ingly gave a dea'ce for rent at the rate of 
Bb. ^ only as admitted by the Defend* 
(1) 17C.Vr.K.i96(1613). 
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a!it«, and not at the enhanced rate claim- 
ed by the Plaintiffs. 

It has been argued liefore ns on behalf 
of the I’laintiffs-Appellants that the deci- 
sion is erroneous, and that the Plaintiffs 
arc entitled to rtsnt at Rs. 12-1-9 in accord- 
ance with the decree of 1912. 

In the case referred to above it was held 
tliat a decree for rent i^mssed in accordance 
with a coniproniise in contravention of 
the provisions of sec. 147A of tlie Bengal 
Tenancy Act. i.c., without recording evi- 
dence to show what the amount of rent 
was before the dispute arose, is made 
without jurisdiction and that the tenant is 
not bound to have it set aside. 

That decision bein,'{ the decision of a 
iJivision Bench of this Court would ordi- 
narily be binding upon us aiul it would be 
oiir duty under the rules of the Court, if 
wo differ from it, to refer the (piestiou to 
a Full Bench. There is, however, a 
s|H!ciai circumstance in this case which in 
my opinion renders the adoption of that 
course unnecessary, and it is this that 
since the case of Surjugsharan v. Dukhil 

(I) was decided there has been a compara- 
tively recent Full Bench decision of this 
Court, Hridoy Nath v. Ram Chandra 

(II) , in which a different view was taken in 
regard to the i)rinciple involved. The 
question therefore which arises is how 
far the principle laid down by the Full 
Bench affects the decision in the previous 
ca:%, and whether we ought to follow the 
previous decision, or be guided by the 
more recent decisions of the Full Bench. 
With great respect to the leaimed Judges 
who decided the case of Sarjugsharan v. 
Dukhit (1), I am constrained to admit 
that I have the doubt expressed by my 
learned brother as to the soundness of the 

(1) 17 0. W. N. 496 (19)8). 

(W) R. 48 Cal. 188: 8 . c. 24 OT W. K. 

.7-»8 fF. B.) (I920>.' • 


proposition of law there laid down, and as 
that decision seems to-be clearly in con- 
flict with the view subsequently taken by 
the Fnll Bench, I think that we ought to 
follow the Fnll Bench decision. As was 
|x>inted out in the latter case it is the 
authority to decide a case, and nut the 
decision given therein which constitutes 
jurisdiction. Jurisdiction is the power to 
hear and determine, and does not depend 
upon the regularity of the exercise of that 
power, or upon the correctness of the 
decision pronounced, since the power to 
decide necessarily carries with the power 
to decide wrongly as well as rightly. In 
short, jurisdiction or the existence of 
jurisdiction is, as it seems to me, a fact, 
and it cannot be said to be non-existent 
because it has been irregularly exercised, 
or because there has been a failure to 
comply with some direction oii directions 
as to the procedure which should be follow- 
ed. Failure to comply with such direc- 
tions cannot be held to deprive the Court 
of the jurisdiction which it |)Ossesses to 
make the decree. No doid)t a decree 
passed without compliance with the ))rocc- 
dure laid down can be challenged and set 
aside in an appropriate proceeding insti- 
tuted for that ])urpose, but it cannot be 
impugned in a subsequent suit. Until it 
has been vacated it must be held to be 
oi>erative and binding between the 
parties, and cannot be challenged colla- 
terally in a different proceeding. Indeed 
it is obvious that, if decrees were allowed 
to be assaileil ujwn such grounds, a vh>»c. 
of alarming consequences would arise, as 
decrees could then be challenged and set 
at naught by subsequent suit on the 
ground of failure to comply with thepro- 
cedure prescribed, and there would'lw no 
finality. The inevitable result would be 
to greatly increase litigation, which it has 
always been the aim and , endeavour of 
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the legislature as well as of the CootiEs to 
check rather than promote. 

For the reasons stated I agree that the 
appeal succeeds and that the decree of the 
Subordiinate Judge shall be mbdified in 
the manner indicated in the judgment of 
my learned brother. 

S. 0. M. 


(CIVIL APPELLATE JUBISDICTION.I 
AppKiL FROM Appellate Obdeb 
No. 322 OF 1923. 


SUHRAWAbDT, J. 

CUMINQ, J. 

1924, 

1, December. 


Jalih Gbano Fatwaut, 
Decree-holder, 
Appellant, 

V. 

Yusuf Ali Cbowdhbt, 
J udgment-dobtor, 
Respondent. 

CivU Procedure Code (Act T of 190S), Or. St, 
r, S, el*. 1 cmd S — Certification of payment made 
nut of Court — Apptication by deave-Aolder to Cotirt, 
if necessary — Limitation Act (IX of 19oS), Art. 
18, if applies to certification of payment by derree- 
holder— Instalment decree— Applicatian of Art. 75 
— Waiver on the part of decree-holder of the right 
to evecute decree on default of payment of any one 
instalment by o/ceepting payment of default instal- 
ment— Cl. 7, Art. l8S—Time to run from date of 
(ustual defavAt. 


It is not necessary that the decree- 
holder should make an appHaation to the 
Court within three years from the date of 
payment for certifying payment made 
out of Court in order to save limitation. 


application for execution of the decree in 
respect of the balance. 

The observations in Balez Mahomed 
ShahP V. Auanmai (1) are obiter dicta. 

The principle of the law of limitation 
as laid down in Art. 75 of the Limitation 
Act has been applied to the case of instal- 
ment decrees and it is well-settled that 
waiver being allowed under cl. 7 of Art. 
182, Limitation Act, time runs from the 
date of the actual default. 

In an instalment decree in which it is 
provided that in default of one instalment 
the whole decretal amount would be re- 
coverable, the. right which accrues to the 
deeree-holdcr from time to lime from non- 
payment of any instalment may be waived 
by receipt of default instalments which 
the judgment-debtor neglected to pay in 
time. 

'Chis was an appeal preferred on the 
•27th June against an order of the 

District Judge of Zillali Midnapiir (Mr. 
C. Bartley), dated the 17th :May 19-23, 
attirruiug an order of the Munsif of that 
place (Mr. S. K. Ghosh), dated the 13th 
August 1922. 

The facts of the case will appear from 
the judgment. 

Babus Girija Prasanna Sanyal and Indu 
Prokash Ghatterjee for the Appellant. 

Babu Bansari Lai Sarkar for the Res- 
pondent. 


The word “ certify ” as used in cl. 1 
of T. 2, Or. 21, is synonymous with the 
\word_ “ inform ” as used in cl. 2 of that 
rufe. It is not therefore incumbent upon 
the decree-holder to certify payment by 
making an application and as he is not 
required to mgke an application the resi- 
^Jfj/firy-znticle of the Limitation Act {181) 
does not apply. In order to certify pay- 
mtnt it it tnough that th$ decree-holder 
tntntiane the fact of euoh paynrnt in the 


The Judgment of the Court was as 
follows : — 

Suhbawardy, j. — T his appeal is by the 
decree-holder against an order of dismis- 
sal of his application for execution made 
by the Court below on the ground that it 
is barred by limitation. The decree was 
an instalment decree, the amount of 
which was made payable in six equal in- 

ft) M OiLi^.VldOSr, 
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stalments distributed over the mouths of 
Kartik aud Chaitra of 132.5-13*26 and 1327. 
The first instalment was to begin on the 
30(h Kartik 1325 corresponding <b the 
Ifitli Xovonilier 1918, and it was agreed 
(hat on default of payin(‘nt of any instal- 
ment, the whole decretal amount would 
become immediately payable. The de- 
cree-holder alleged that the judgment- 
debtor f)aid the first Vist partly on the 
30th Kartik 1325 and partly on the 1st 
I’ous 1325 : the second kist partly on the 
30th Chaitra 1325 and partly on the 30th 
llysakh 19*26 : the third kist partly on 
the 29th Kartik 13*26 and partly on the 
Cth J’ous 1326, corresponding to the 21st 
December 1919 which was the last pay- 
ment made by the judgment-debtor. 

The present application for execution 
was filed on (he *20th .January 19*22 stating 
that Ks. 664-5-9 p. had been paid out of 
Court by the judgment-debtor. In these 
circumstances the learned District .liulge 
in the Court of .\ppcal below has he'd 
that the application was timc-barroil. 
The ground which the learned Judge lias 
given is that the payments made on the 
Kartik and Pous of 13*25 were not certified 
within three years from the date of pay- 
ment and as such the Court cannot take 
cognizance of them. The j)iiyments could 
not be certified on the day the ap£)lication 
for execution was filed as being beyond 
three years from the date of payment and, 
therefore, it must be held that the whole 
amount became payable on the 1st Agra- 
yan 1325, corresponding to 16th November 
1918, that is, the first day after the first 
instalment became due. The learned 
Judge has further held that limitation was 
rtot saved under sec. 20 of IJmitation 
Act, as admittedly no entry of payments 
were ma^ by the person who had made 
ithem. 

.With regard to the first ground on which 


the Court below has held that the present 
a2)pIication for execution was time-barred, 
the view of the law that an application for 
cci-tifying payments under Or, 21, r. 2, 
0. P. C., should be made within three 
years is su{)ported by the decision in the 
case of- lUiUy Mahomed Shahy v. Aijanmai 
(I). There the learned .fudges held that 
as there is no jMjriod of limitation fixed by 
the Tjirnitation Act for an application by 
the dccrce-holdcr for certifying piiyments 
made by tbe judgment-debtor out of Court, 
the residuary* Art. 181 would apply. This 
IMunt, however, did not directly arise in 
that case, and their rx)rdsliips were not 
called uptm to <lccide it on the facts that 
were before them. In that case the final 
decree in tbe mortgage suit was passed on 
the 16th January 1916. On the 11th 
.vugust 1919 tlie dceroe-holder applied for 
execution and alleged j)aymeut by the 
jiidgmonl-doblor on the 25Mi October 
1917. The payment tberefoi*e was within 
three years iK'forc tlie application for exe- 
<*u(ion was made and, therefore, it was not 
necessary to ctn.si ier whether there was 
any fw-riod fixed by law within wbicli the 
deci*ee-liolder should apply for oertifying 
payments out of Court. Though the ob- 
servations were clearly obiter dicta, com- 
ing from the learned .Judges who decided 
tliat case, they arc entitle<l to great defer- 
ence, but I must respecl fully decline to 
accede to the proposition. My reason is 
that Art. 181 applies to an apjdicatiou for 
which no jxjriod of limitation is provided 
in the schedule to the Indian IJinit atjon .-^ 
Act. Or. 21, r. 2 (1) provides that where 
any money payable under a decree of any 
kind is paid out of Court, or the dccreo is 
otherwise adjusted in whole /)r in part, the 
decree-holder shall certify such 
or adjustment to tbe Court whoee duty it'^ 
is to execute tbe de(«ee and tbe Qpurt 
(l)86 0.]j,; 7i(i«pi). 
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shall record the same accordingly. Under tion it is dithciilt to argue that Art. 181 
cl. (3) the judgn'.cnt-dettor also may in- applies. In the cas-e of Baley Mahomed 
form the Court of such payment or adjust- Shahy v. Aijanniai (1), the learned Judges 


ment, and apply to the Court to issue a 
notice to the decree-holder to show cause 
why such payment or adjustment should 
not bo recorded as certified. The differ- 
ence in the language of these two clauses 
is apparent. In cl. (1) tlic decree-holder 
is required only to certify such payment, 
whereas in cl. (3), the jiidgirient-debtor is 
required to inform the Court of such pay- 
ment and also to apply to the Court to 
issue a notice to the decree-holder to 
show cause why such payment or adjust- 
ment should not be recorded as certified. 
The W'ord “ certify as used in the two 
clauses above (pioted is not defined in the 
Code, blit has received judicial interpre- 
tation. It ha« been held in a number of 
cases of this Court, as well as in other 
Courts, that in order to certify payment 
it is enough that the decree-holder men- 
tions the fact of such ])aymejit in the ap- 
plication for execution of the decree in 
respect of the balance : Eusujfzcnain v. 
Sanchia (2), Lakhi Narain y. I'l’Inmani 
(3), Pandurany y. Jayya (4) and Musli- 
mani v. Sclhim (5). The same view has 
been adopted by the Patna Higfi Court 
in tlm case of Elahi Bux v. Eawab Lai 
(6). If the view firmly established by 
these cases and others that followed them 
is correct, the .word “ certify ” as used in 
Or. 21, r. 2 (I) becomes synonymous 

\vith the word “ inform ” as used in cl. 
(S) of that order. It is not, therefore, in- 
cumbent upon the dcwec-holder to certify 
payment by making an application, and 
if he is not required to make an applica- 

(2) ' 1. L. R. 43 Cat. 207 1 s. c. 20 0. W. N. 272 

0916). 

(3) ao 0. li. J. 181 (1915). 

(4) 1. U B. 45 Bom. 01 riU21). 

(5) I. L. B. 41 Mad. 251 (1917). 

(0) 4 P. L. J, 159 ( (1919] Pat. 200 (1919). 


conceded the correctness of the law as 
stated above, lint they proceeded to 
conswicr what |)eriod of limitation would 
be applicable to an application by the de- 
cree-holder to record jiaymeiit. The use 
of the word “ application ” in connection 
with this matter might have misled the 
learned Judges. Tliere is no case direct- 
ly on the jMjint in this Court as against 
the view adoj)ted in the case, Baley Maho- 
med Shahy V. Aijanmai (1), but the ques- 
tion came up before the Bombay High 
Court in the ease of Pandurany y. Jayya 
(4), where a siinila)- objection was taken 
and overruled. It» that case a decree was 
X)assed in 19UG making a certain quantity 
of paddy or its equivalent sum of money 
X)ayable by instalments commencing in 
1907. It was agreed that if two instal- 
ments were not paid the whole decree 
would be executed at once. The decree- 
holder filed an aiiplicalion for execution 
on the 10th Heptember 1917 alleging that 
the first nine instalments from 1907 to 1915 
hod been paid to him regularly in Janu- 
ary of each year as they fell due, and as 
two instalments of 1910 and 1917 had not 
been jjaid he asked that the decree for the 
balance should be executed. The judg- 
ment-debtor denied having made any 
payment at all, and as none of the alleg- 
ed nine instalments had been certified 
and recorded by the Court, he contended 
that the execution Court should not take 
cognisance of those X)ayments and there- 
fore the eutijire amount fell duo on the 
date of the first default and the execution 
was barred by limitation. The learned 
Chief Justice considered the question of 
limitation and came to the conclusion that 

(1) 35 0. L. J 71 (1921). 

(4) 1. li. B. 46 Bom. 91 (1921). 
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there was no time required for the decree- 
holder certifying payments already made 
under Or. 21, r, 2, C. P. C. The view 
taken in the case of Lakhi Narain v. 
Felamani (3) points to the same conclu- 
sion. There is no doubt that in that 
case payments were made within three 
years of the date of the tiling of the appli- 
cation for execution, but the learned 
Judges ob8er\'cd tliat if there was no 
period fixed within which the decree- 
holder must certify part payment at any 
time, and if the payment was within lime, 
so as to prevent the decree Ijeing barred, 
the execution could not be said to have 
been barred. 

There is one other case which deserves 
a passing notice. In the case of Bahu- 
bullubh Ray v. Jogesh Chandra Banerjee 
(7) an instalment decree was passed in 
1010, the condition being that in defaidt 
of payment of one instalment the entire 
amount was to become recoverable. The 
decree was put to execution in 1910 and 
the decree-holder to avoid limitation 
alleged uncertified payment. The learn- 
ed Judges remark that it is not proved 
that any instalment had been paid. They 
further observe : “The Appellant, the 
decree-holder, states he can certify the 
payments made at any time. That is 
quite true subject, of course, to the ordi- 
nary rule of limitation that the certifica- 
tion must take place within such time as 
is required to save the case from being 
barred by limitation. He cannot post- 
pone the certification for a long period of 
years and then say that he will save the 
decree from being burred by limitation by 
certifying the payments then. The point 
that is raised in this case really turns on 
whether the decree was saved from being 
barred by reason of these alleged uncerti- 

t3) 20 C. L. J. 181 (IBIS). 

(7) 23 0, W N. 320 CtOlS;. 


fied i^ayments. There is nothing to 
show that it was.’’ The last sentence is 
ambiguous, but if it is read with the pre- 
vious finding of fact, that it was not prov- 
ed that any instalment had been paid, the 
conch.’.sion is perfectly correct. It is also 
right to say tliat the certification cannot 
be postponed indefinitely, for it must be 
made within tlu'ee years before execution 
is a])plied for to save the decree from 
limitation under sec. 20, Indian Limita- 
tion Act, or on the ground of waiver. 
The decision is really in support of the 
\iew I take of the law. It is worthy of 
note that one of the Judges (Eletcher, J".), 
wlvo decided this case, was a party to the 
decision in the case of Lakhi Narain v. 
Felamani (3l. To my mind cl. (3) of Or. 
21, r. 22 presents no difficulty, as certifica- 
tion of payments may be made by the 
decree-holder by sta.tiiig them in his appli- 
cation for execution. 

We arc, therefore, clearly of opinion 
that Art. 181 does not apply to the pre- 
seul case and that the decree-holder is 
entitled to prove the payments alleged 
by him as made in Kartik 1325 and Pous 
1325 and subsequent payments. 

The next question that arises for consi- 
deration on the findings of the learned 
Judge is whether the application for exe- 
cution is barred under sec. 20 of the Limi- 
tation Act. The last payment alleged to 
have been made by the judgment-debtor 
on the Gth I’ous 1325, corresponding to 
the 21st December 1919, was clearFpwith- 
in thi'ce years of the date of the applica- 
tion for execution. It is not the decree- 
holder's case that this payment was en- 
tered in a way so as to bring it^nutlui^^c. 
20 of the Indian Limitation Act.^fetrt 
his submission is that the decree is an 
instalment decree, and that though it was 
provided therein that in default of one 
(S) 20 0. L. J. 181 a916}. 
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instalment the whole decretal amount 
would be recoverable, the right which 
accrued to him from time to time from 
non-payment of any instalment was 
waived by receipt of default instalments 
which the judgment-debtor had neglected 
to pay in time, and hence his right to exe- 
cute the decree accrued from the date of 
default of 1326 t'hait. Jn support of this 
argument reliance has been placed upon 
the case of Surendra Nalh v. liishikesh 
Law (8). The principle of the law of 
limitation as laid down in Art. 75 of the 
Limitation Act has been applictl to the 
case of instalment decrees and it must 
now be taken to be wcll-ficttlcd that 
waiver being allov\cd under cl. 7 of Art. 
182, liiinitation Act. time nins from the 
date of the actual default. Sec the case 
of Silal Chandra v. liijdcr MoUah ('.)>. 
If the i'lainiiff’s allegations are correct, 
he had received payineut of the kists for 
Kartik and Chaitra 1325 and of the 
Kartik kint of 1326. The nc.\t kisL would 
be <lue in ( bait 1326 (April l'.)20). ^Vhe- 
ther the period is counl»‘d from the end of 
Chaitra (16th April 1920) or from the last 
payment (21st Dec. 1919) when the de- 
cree-holder exercised his right of waiver, 
the present application is clearly within 
time. We, therefore, hold that the view 
taken by the Courts below, that the de- 
cree-holder’s application is barred by 
limitation, is wrong and this appeal must 
be allowed. 

The result is that (his apfMjal succeeds, 
the order of (he Cour(s below dismissing 
(he decree-holder's application for execu- 
tion must be set aside and (he case must 
jjo back to the Coui't of first instance for 
trial of the question of payment or such 

(8) 27 C. W. N. 893 (1923). 

(9) 1. L. R. 24 Cnl. 281 ; s. c. 1 C. W. N. 228 
0897). 


other questions that may arise in the case. 
Costs will abide the result. 

We assess the hearing-fee in this Court 
at two gold mohurs. 

Cuming, J.— I agree. 

S. C. M. 

(CIVIL APPELLATE JDBISDICTION.] 
APPIAL PBOM OBiaiUAL Obdkr 
N o. 181 OF 1924. 

Basis Moral, 
Defendant, Appellant, 

V. 

Kumar Jtotibb Eantha 
Boy, Plaintiff, 
Bespondent. 

Civil Procedure Code (Act V of 1908), Or, 
r. H, Or. 5, r. l‘,i — 11 orcb ” ofi the Respondent ” 
as used in Or. J^l, r. 14 , tneatung of— Minor Res- 
pondent-Service of notice of appeal only upon 
guardian ad litem a<"d not upon minor Respondent, 
if good service — lF«*»er of objections as to service 
by guardian ad litem. 

In a case where there has been a 
guardian ad Ii(em appointed bg the Court 
on beluiij of a minor, service of notice of the 
date of hearing of appeal on such guardian 
is sufficient. Or. 41, r. 14 read with Or. 
6, r. 12 does not mean that the service 
must be on the minor himself and not on 
the guardian ad litem. The language of 
the Code does not admit that there should 
be service on both these persons. 

SUBKSU Cu.\ndba Wum Chowdhoby 0. 
JuuAT Chunder Deb (1) and Jatinora 
Moh.an Poddab V. Srinath Bov (2) re- 
ferred to. 

This was au appeal against the order 
of K. N. (.'liowdhury, Esq., Additional 
District Judge of ZillaJi Khulna, dated 
the Ist of October 1923. 

The facts material to this report are as 
follows ; — 

(1) 1. L. B. 14 Oal. 204 (1888). 

(2) I. L. B. 28 Col. 267i c. 3 C. W. M. 261 

0888 ). 


Coming, J. 
Page, J. 
1926, 
26, April. 
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T'Jaiiiliff hroiighl; a suit (T. S. No. IGl 
of for d.'claralion of title and re- 

coveiy of khas possession. The present 
minor Appellant was one of tlie Defend- 
ants. His proposed f>uardian not havinjj[ 
appeared, the trial Court appointed a 
])leader of the Court as ^^uardian ad litem. 
The said guardian sent a registered post 
card to the natural guardian of the minor 
but it was refused. Thereupon he sub- 
mitted a rei)ort that no appearance was 
necessary for the minor and no written 
statement was filed on liis behalf. The 
minor's brothers who were the other De- 
fendants contested Mie suit and filed 
written statement. 

T'lie Munsif declared Plaintiff's title 
but disallowed the claim for khas posses- 
sion. Against this decision the Plaintiff 
preferred an appeal to the lower Appeh 
late Court. The notice of the appeal was 
served on the guardian ad Idem of the 
minor Kespondent, and he receixed the 
notice personally. The notice of the ap- 
peal was not served upon the minor Ues- 
Ijondcnt. The guardian ad litem did not 
enter appearance in the aj)j)eul nor did 
he send any intimation of the appeal to 
the natural guardian of the minor or sub- 
mit any report to the lower App<dlate 
Court as he did to the- Court of first in- 
stance. The ai^peal w^as decided ex 
parte against the minor Bespondenl and 
on contest against the other Kespon- 
dents. The appeal was decreed against 
all the Kes|X)ndent.s. 

The minor Beapondent, who is the pre- 
sent Appellant, thereupon, through his 
guardian, his sister's hushaiifl Hashi 
J3Jiusan Maiidal, appl ed for the re-hear- 
ing of the appeal under Or. 41, r. 21 of 
the (.’ivil Procedure Code, on the ground 
that the notice was not served upon hhii 
and he was not informed of the appeal by 
the guardian appointed by the Court. 


The (’ourt of Appeal below summarily 
rejected the applicatioji by the following 
order : — 

The Petitioner was represented in 
the original suit as also in the appeal by 
his Court-ap|H>inted guardian ad litem 
who received the notice of the ajipeal per- 
sonally. The petition is therefore ground- 
less and is summarily rejected.” 

Against this order the jnesent appeal 
was preferred. 

Dabu Hemendra Chandra Sm for the 
Appellant. 

Dr. J)irarka Nath Mitra (Advnrale) 
with Dabu Xaraijtni Chandra Kar for the 
Kespondent. 

'1 he Ji JXiMUXT i)V THK COURT was as 
follows : — 

Cl .Mi\(;, rJ.- -This is an appeal y.gainst 
an order of the learned A«ldilional District 
Judge of Khulna rejecting an appl'catioii 
for re-hearing of an apj)eal under C)r. 41, 
r. 21, C. P. C. It would appear that the 
present Petitioner and his brothers were 
Bespondeuts in a certain appeal, the .Peti- 
tioner who was a minor l)eing represent- 
ed in the appeal by a guardian ad Wem 
appointed by the ('ourt. The ap])eal was 
duly heal'd and was decreed against the 
Kespondents. The jireseiit Petitioner 
thou moved the Court and asked that the 
appeal should he r(*-hcard on the ground 
that no notice had liccn served upon him, 
the Petitioner. The learned Judge has 
found and the fact has not been contro- 
verted that notice was duly served upon 
the guardian ad Idem of the Petitioner in 
the case and he therefore refused the ap- 
plitjalion for re-hearing. 

The Petitioner, a minor, has appealed *10 
this Court and Mr. Sen contends on his 
behalf that it is necessary that notice 
should he served not only on the guardian 
ad litem but also on the minor himselfi 
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What £>os8ibly could be the object in serv- 
ing notice on a minor, Mr. Sen has not 
explained to us. His main contention is 
that the Code provides that notice must 
be served on the Res))ondent in person. 
He contends that by the words “on the 
Resjxmdent in person ” is meant “ on the 
minor in person.” Therefore it is neces- 
sary to serve notice personally on the 
minor. No douhi the Code uses the ex- 
pression “on tlic UefondanI in |ierson.“ 
Ihit I do not tliink it means that in a case 
where there has been a guardian ad Worn 
appointed by the Court on behalf of the 
minor, service of notice must be not on 
tlie guardian ad liiem l)ut on the minor 
himself. For, it is quite obvious tliat 
the language of the Code do<\s not admit 
that there should he service on both those 
persons. 1 do not think therefore that 
processe,s should he served on the minor 
and not on the guardian ad litem ^ the per- 
son in whose hand the conduct of the 
case is. Jt ^\oul(l be obNioiisiy absurd to 
serve notice on a chibl of, say, s x months 
old, yet, if Mr. SeiCs contention had any 
substance in it a child of six months old 
is the proper person to be served with 
notice and not any guardian ad litem. I 
think this is sufficient to <iispose of the 
appeal. 

Mr. Sen has drawn our attention to one 
decision of this Court in support of his 
ojiitention. It is the case of Suresh 
Chandra Wum Chowdhnnj v. Jtigai Chun- 
dvr Deb (1). Mr. Sen has drawn our 
attention to page 235. There the learned 
Judge Mr. Justice Wilson remarked : 
“ I should hesitate to say that service on 
a guardian ad litem is good service under 
the Code.V With great respect to the 
learned Judge I may point out that tins 
particular pointi namely^ whether ser- 
vice on a guardian ad litem wa» good m- 

U) rbB.U CM. 904(1660), 


vice was apparently not one of the points 
on which the appeal before the learned 
Judge turned. Therefore this remark 
must he taken as being an obiter dictum. 
Rut the learned Judge, however; went 
on to say; ” Rut if the appointment of 
the guardian, however irregular, w^as not 
a nullity, it follows, I think, that the 
guardian has fx)W’er to waive and by ap- 
pearing and defending did w'aive all ob- 
jections arising from want of service or 
defect in tlic service of suininons.” Now, 
it appears that in this case tlie guardian 
ud Idem did appear and therefore by ap- 
pearing vvaive<l all objections which might 
have arisen from want of service or defect 
in the s^rvice of summons. The finding 
ol the learned Judge, I think, is correct 
and the service of summons on the 
guardian ad htem is good service for the 
purpose of the appeal. 

1 he appeal must tlier(*fore be dismiss- 
ed with costs. Hearing.fee, three gold 
mobiirs. 

JUCiK, J.- T agree. The observation of 
IMackan, (’. .J.. and Banerji, J., in Jotin- 
dra ]\Iohan Poddar v. Srinath Roy (2) 
would appear to supjK)rt the view we 
take. 

Appeal dismissed. 

[CIVIL RE VISIONAL JURISDICTION.] 
Rule No. 484 of 1926. 

Golav Rahaman 
Mondal, Petitioner, 

V. 

Sm. Sabbk JAN Bibi, 
Opposite Party. 

Suit for registration of a conveganee^ Valuation 
put by Plaintiff should determine the jurisdiction 
of the Court and not the real value of the property 
conveyed^-’lndian llegiHration Act (XVI of 1908), 
eec* 77 

(6, r, L. R. 60 Cal. 607 1 1, 0, 8 Of W, Ni 601 
(1696), 


B. B. Gbose, j. 
Cammiade, j. 
1926, 

14, Jane. 
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The Petitioner brought a suit undor 
sec. 77 of the Indian Registration Act 
in the Munsif’s Court for the registration 
of a conveyance and valued the suit at 
Rs. 500 which was the value of the pro- 
perty as m-entioned in the document. 
The lower Courts held that as the actual 
value of the property in question was more 
lhan Rs. 1,000 the Munsif had no juris- 
diction to try the suit : 

Hci<l — That the Plaintiff was entitled to 
put his own valuation of the suit which was 
not icith regard to any land or interest in 
land but the sole object of which was to 
get a document registered, and the Munsif 
had jurisdiction to try the suit. 

B.AMU Aiyau V. Sl’nk.\ba .\i\ab (1) re- 
ferred to. 

This was a Bulc granted on the 71 h 
^fay 19'26 against an order of the District 
.Judge of Burdwivn (Mr. M. Ahmed), 
datwl the 12th .\pril 1926, a (lir tiling an 
order of Ihe ^riiiisif of Kaliia (Babu 
Bishniipada Bay), dated flio .14th Septeni 
her 192.5, returning the plaint in a suit for 
registration of a document, under sec. 77 
of the Begistration Act. for jiresentation 
before a competent Court. 

The facts of the case are as follows : — 

The Petitioners as Plaintitfs filed a 
suft in the Court of the Munsif at Kalua 
against the Opposite Party as Defendant 
for having a certain kobala, executed by 
the Opposite Party, registered under sec. 
77 of the Indian Begistration Act. 

The consideration money for the said 
hobala was by mutual agreement settled 
at Bs. 500 and as the Opposite Party did 
not apjiear to register the document, regis- 
tration was refused according to law. 
The Petitioners thereupon filed an apjieal 
before the .Begistrar of Burdwan for 
getting the document registered, but regie* 

iu ee or b.) (ieo7). 


tration was refused on 24th September 
1924, under sec. 76 of the Act, and there- 
upon the suit mentioned above was insti- 
tuted. 

The Mimsif instead of deciding the 
case on the merits under sec. 77 of the 
Begistration Act found that the value of 
the property comprised under the kobala 
was above Bs. 1,000 and tlierefore he had 
no jurisdiction to decide the case and 
directed that the plaint should be return- 
«'d to be presented to a proper Court for 
trial. .Vn appeal from the said order was 
dismissed by the District Judge of Burd- 
wan on 12th April 1926. He stated in his 
judgment ; “ The only question for deter- 
mination ill this appeal is whether for the 
purposes of jurisdiction the Plaintiff will 
be allowed to put his own value on the 
subject-matter of the suit which should be 
accepted by the Court or whetl^er the 
valuation must be the valuation of the in- 
terest created by the deed. In view of 
the Madras Pull Bench case in Ramu 
Aiyar v. Sunkara Aiyar. fH, 1 think such 
suit should be valued for pur[>oses of 
jurisdiction on the value of the interest 
created by such document and not on any 
arbitrary value given by the Plaintiff. 
If the above proposition of law bo accept- 
ed to be correct, in the present case we 
find that tho Plaintiff greatly under-valu- 
ed the property covered by the deed to be 
registered. According to the admission 
of the Plaintiff No. 1 contained in his de- 
jxisition in connection with Begistration 
Appeal Case No. 56 of 1922, wo find the 
value of the subject-matter of the suit, 
excluding plots Nos. 11 and 13 of schedule 
“ Ka ” of the plaint of which the valua- 
tion could not be given by the Plaintiff 
No. 1, to be Bs. 987. Thus there can be 
no doubt that the valuation of the eubject* 
matter of the suit in qoeition fur exceeda 
a) I. ii. B. 81 Xta. SB cr. b.) asoTb 
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the peouiuaiy juriadiotion of the lower 
Coart/' 

Against this order the PetitionerB ob* 
tained the present Buie. When the Buie 
came on for hearing, ic was contended 
that as the consideration money of the 
Jfohala which was sought to be registered 
was Bs. 500, a suit for the registration of 
the document was entertainable in the 
Court of the Munsif at Kalna and the 
question as to the real value of the pro* 
perty was immaterial. 

Dr. Jadu Nath Kanjilal and Babu 
Subodh Chandra Dutta for the Petitioner. 

Mr, Sarat Kumar Bose, Babus Nripcn- 
dra Chandra Das, Dharma Das Set and 
Nikunja Behary Bay for the Opposite 
Party. 

The Judgment of the Court was as 
follows : — , 

In this case we are of opinion that the 
Plaintiff is entitled to put his own valua- 
tion of the suit. The suit is not with re- 
gard to any land or interest in land. The 
sole object of the suit was to get a certain 
document registered. It was brought 
under sec. 77 of the . Indian Begis- 
tration Act. The Plaintiff valued the 
suit at the value of the property as men- 
tioned in the document. Under the cir- 
cumstances we are of opinion that the 
learned Munsif had full jurisdiction to 
deal with the matter. The Buie is 
therefore made absolute and the case is 
sent back to the Court of first instance 
for hearing on the merits. 

The Petitioner is entitled to his costs 
of this Buie. Hearing-fee, two gold 
mohurs, costs of the lower Courts will 
abide the final result. 

H. D. O. 


rOimiHAL APPBLLATB JUUSDICTZOH.] 
Atf. No. 345 or 1936. 

BAWn.,J. 1 P. K. Ce.KU.«OT. 

AppdUBl. 

1926 

fto T. I* Taa KiHG-EiiraBOB, 

J 

Crimilud Procedure Code (Act V of 1898), see, 
108— Security for good behaviour for ditteminating 
matter, publieation of whtcA puniihaUe under tea 
1S3A, I, P. C.— Scope of the leotion— Intention to 
promote fedingt of enmity between elattet mutt be 
pretent— Mere tendency of matter ditteminated to 
promote datt hatred not tuficient -Factt not tuji^ 
eient to prove guilt under tee. IBS.i, I. P. C., do not 
justify proceedings for security under tec, 108, Or. 
P. C. — Penal Code (Act XLV of 1800), tee. 15SA— 
Interned evidence and meanng of words used, not 
the only test of intention— Admissibility of other 
evidence for the purpose — Publication of newt having 
tendency to promote datt hatred without tueh in- 
tention not sufficient to bring publisher within the 
mischief of the tesAvm- Scope of restriction put by 
l^datvre on liberty of the press. 

The Appellant who was the editor of a 
newspaper called the “ Forward ” pub- 
lished therein an article headed “ Yellow 
Urdu Leaflet; Attempts at Incite- 
ment; Will Mahomedan Leaders In- 
tervene? ” in which he animadverted 
on a pamphlet in Urdu circulated for the 
benefit of the Mahomedons. In the body 
of the article an English translation of 
the pamphlet was printed as also a tran- 
sliteration in English letters of the origi- 
nal Urdu and it was observed that the 
pamphlet was being circulated and it was 
not difficult to trace the source from 
which it emanated. The Appellant add- 
ed : — " Let us wait and see what steps the 
guardians of law and order take in the 
matter." 

For this the Appellant was proceeded 
against under sec. 108, Cr. P. C., and or- 
dered to enter into his own recognizance 
in the sum of Its. 500 to be of good be- 
haviour: 

Held~TM the utmost that is warrant- 

110 
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cd on -any view of tec, 108 of the Code of 
Criminal Procedure is that a person comes 
within its scope if he disseminates matter 
which reveals an intention to promote 
feelings of enmity between classes. 

Whefe there is no such intention, the 
mere publication of news which is of such 
a character that it is possible to suppose 
that some people reading it may momen- 
tarily or. foolishly be induced to entertain 
unreasonable feelings towards a class of 
other people is not enough to bring it 
within the mischief either of sec. 153A , 1. 
P. C., or of sec. 108, Cr. P. C. 

It is not for the Criminal Courts to 
abandon “ intention,” the ancient and 
statutory test and to put in peril of their 
process persons of innocent intention. 

If the legislature meant to say that a 
Magistrate could proceed under see. 108, 
Cr, P. C., against any person who was 
found to have disseminated matter which 
in the opinion of the Magistrate had 
a tendency to promote class haired, 
it would have said this very plainly 
in terms very different from those 
which it has employed. If the per- 
son proceeded against under sec. 108 of 
the Code of Criminal Procedure is inno- 
cent under sec. 153A, 1. P. C., he does not 
come under the former section as a person 
disseminating matter, the publication of 
which is punishable under sec. 153A, I. 
P. C. 

Sec. 108, Cr- P. C., seems to as- 
sume that one has only to took at 
the matter to tell whether its pub- 
lication is punishable or not. This 
is broadly true no doubt but it is not the 
truth and it ill consists with sec. 153A,.I. 

■ P. C., under which no matter is set aside 
or classified except with reference to the 
intention of the particular person accused. 

See, l58A, I, P, 0., does not mean that 
^ pwon y>ho pvhUehet writ that hope 


a tendency to promote olaea hatred' can be 
convicted under that section. The WOtdf 
” promotes or attempts to promote feel- 
ings of enmity ” are to be read as connot- 
ing a successful or unsuccessful attempt 
to promote feelings of enmity. It must 
be for the purpose or part of the purpose 
of the accused to promote such feelings 
and if it is no part of his purpose, the mere 
circumstance that there may be a ten- 
dency is not sufficient: ■ 

The internal evidence of the words used, 
and the meaning of the words used will 
very generally be decisive of the question 
whether or not the Court is confronted 
with a successful or unsuccessful attempt 
to promote feelings of enmity. They unll 
be decisive in all cases where the inten- 
tion is expressly declared; also if the 
words used naturally, clearly and in- 
dubitably have such a tendevey, then it 
must be presumed that the publisher in- 
tended that which is the natural result of 
the words used. But the words used and 
their true meaning arc never more than 
evidence of intention and it is the real in- 
tention of the accused that is the test. 

Whether or not the promoting of en- 
mity is the intention is to be collected in 
most cases from the internal evidence of 
the words themselves, but other evidence 
can also be looked at. The explanation to- 
the section shows quite conclusively that 
in any matter on which other evidence 
could assist it may be taken. 

An explanation is not the same as a 
proviso. The cxplanaiion to sec. 133A, 
I. P. C., cannot be used to enlarge the 
provisions of the substantive section any 
more than a proviso can be used to enlarge 
the provision to which it is a proviso. 
Such things are put in consUAttly to en-. 
able certain cUnaaes of people to feel safe 
ihat (he eeotion wUl not ponaliee thegt if. 
they m iteUng in a cednin 
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Held — That in publishing the article in 
question the newspaper has given its 
readers in the ordinary way a perfectly 
legitimate and sensible piece of news 
without any intention to utilise that piece 
of news for the purpose of promoting or 
furthering class hatred and even assuming 
the article to have in some sense a ten- 
dency to promote ill-feeling in the minds 
of certain persons, it is quite plain that the 
editor or the publisher was not attempt- 
ing to do anything of the sort and the 
reasonable explanation of the publication 
of the matter in question was the ordinary 
desire of the editor to publish a fairly im- 
portant piece of news likely to be of some 
genuine interest to reasonable rcad<rs. 

That apart from the fact that the article 
does not come within the first part of sec. 
153A, I. P, U,, it is also within the terms 
of the explamtion to that section which 
pruu& facie covers it, malice not being im- 
putable without definite and solid reason. 

Qutere. — What is the effect of the 
amendment of sec. 108, Cr. P. C., by the 
introduction of the word “ intentionally ” ? 

This was an appeal preferred on the 
7th June 1926 against an order of the 
Chief Presidency lilagistrate of Calcutta 
(Mr. T. J. Y. Roxburgh), dated the 4th 
of June 1920. 

The facts of the case will appear from 
the judgment. 

Mr. N. K, Basu (Advocate), Dabus 
Suresh Chandra Talukdar and Jahhabi 
Charan Das Gupta for the Appellant. 

Mr. A. K. Basu (Counsel) for tlie 
Crown. 

The. JupUMKM^r OF 1‘UE CuuBX was as 
follows : — 

EanXIN, Jt — ^In this case, the Appel* 
lant Mr. P. K. Chakravarty has been 
ordered to enter into his own recoguizauce 
ili' lhe sum of Rs. 500 t^ be of good be* 


haviour under sec. 108, Cr. P. Code. 
The order has l)een made hi respect of »» 
article in the issue for the 27th April of 
this year of a newspaper called the 
“ Forward ’* which is a nev/spajier prin* 
tod in English and circulating in Calcutta. 
9'he circumstances at the time of the 
publicitiun are shortly these : An out* 
break of rioting having cccurred some 
little time before in parts of this city, it 
was after some time brought to notice 
that one of the causes of this outbreak, 
or, at least of its continuance, was the fact 
that certain people were circulating in* 
flammatory leaflets in the vernacular in 
the streets, leaflets calculated to incite 
members of diifereut communities to 
violence against, one another. The parti* 
cular ])amphlet which is animadverted on 
in the article in ({ueution was a pamphlet 
in Urdu printed on yellow paper and cii** 
culating apparently for the benefit of the 
Mahoraedans. What the Appellant has 
done as editor is this : He has printed the 
pamphlet in an English translation. He 
has also given a transliteration in English 
letters of the original Urdu ; and what ho 
says is that this pamphlet was being cir* 
culated and that it is not diflicult to trace 
the source from which it emanated. 
Then be adds : ‘ ‘ Let us wait and see what 
steps the guardians of ‘ law and order * 
take in the matter. ’ ’ The head*line8 of the 
article are: “ Yellow Urdu Leaflet; At* 
tempts at Incitement; Will Mahomedan 
Leaders Intervene? ” At the end of the 
translation, there is an extract from what 
appears to be a daily paper circulating 
among the Mahomedans. That extract 
does not seem to require a special descrip* 
tion. It is not alleged that there is any- 
thing in the history of the “ Forward ” to 
give the article a special meaning or to be 
evidence of any special intention as re- 
gards this' article. It so happened thatj^ 
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in the next column, there was printed an 
appeal signed by eminent Hindu and 
Mahcincdan gentlemen earnestly praying 
the members of both communities to cease 
attacking one another ; this appeal is also 
printed verbatim and all the 8ignatuii:H 
are copied out. One has, therefore, to 
approach this matter on ‘the basis that, 
unless in the mere copying of the Urdu 
pamphlet there is enough to entitle the 
Chief Presidency Magistrate to make his 
order under sec. 108, Cr. P. Code, theits 
is nothing else against the present Appel- 
lant and the order cannot be supported. 

It will, I think, be convenient if I com- 
mence by giving an illustration. In the 
course of the recent riots, it has happened 
that a Hindu has been badly assaulted and 
murdered by a Mubomedan or that a 
Mahcmedan has been assaulted an I 
murdered by a Hindu. 11 the next morn- 
ing in a newspaper ]>riutcd in English and 
(Urculating in Calcutta there appeared a 
statement as an erdiuary item of news to 
the effect that iiabu so and so was going 
down a certain street und was attacked 
and murdered by men of the opposite com- 
munity, no body would suppose tlrat that 
piece of news, unless it was written up 
and made an excuse fer incitement to ill- 
feeling, would of itself be any breach of 
the law. But it is perfectly plain that in 
some circumstances, such an item of news 
might have some tendency with some 
l^eople to induce them to entertain feelings 
of hatred or enmity towards the class to 
which the offending person belonged. It 
is, therefore, of great imitortance that the 
Court should consider carefully whe- 
ther it is really the law that any person 
who prints or publishes anything which, 
in fact, has any tendency to promote ill- 
feeling between classes lias uuminittcd an 
offeU'^ie or has rendered himself by that 
nibre fact liable lu proceedings under sec. 


1^, Cr. P. Code. In substance, my opi- 
nion of this case is that the newspaper 
here has given its readers in the ordinary 
way a perfectly legitimate and sensible 
piece of news without any intention to 
utilize that piece of news for the purpose 
of promoting or fvu'thering class hatred 
and that even if the news is of such i 
character that it is possible to suppose that 
some i^ople I'eading it may momentarily 
or foolishly be induced to entertain un- 
reasonable feeings towards a class of other 
people, this is not enough to bring it with- 
in the miscliief either of sec. 153A, 1. 
r. Code, or of sec. 108, Cr. P. Code. In 
my judgment there is no reason to say 
that this editor because lie has published 
the pamphlet itself and a translation of it 
for the beueht of his English readers has 
gone out of Jiis way to utilize this informa- 
tion for an oblique |)ur|x)Bc,' namely, the 
promotion of class hatred. Apart al- 
together from the fact that the very next 
column contained an appeal in the con- 
trary seiistj, the only comment that the 
editor made was — “ Let us wait and see 
what steps the guardians of law and order 
take in the matter.” That being my 
view of the facts of the case, I propose to 
say something about the law for the pur- 
pose of shewing why I do not think that 
the order made by the learned Chief Pre- 
sidency Magistrate was justified. 

It is settled law that sec. 15dA, I. P. 
Code, does not mean that any person who 
publishes words that have a tendency 1o 
promote class hatred can be convicted 
under that section. The words ” pro- 
motes or attempts to promote feelings of 
enmity ” are to be read as connoting a 
successful or unsuccessful attempt to pro- 
mote feelings of enmity. It must be the 
purpose or part of the purpose of th« ac- 
cused to promote such feelings and, if it 
is no p-ort of bis purpose, the {uere circufift- 
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stance that there may be a tendency is 
not sufficient. It is quite true that whe- 
ther or not the promoting of enmity is the 
intention is to be collected in most ca^^cs 
from the internal evidence of the words 
themselves, but I know of no authority 
for saying that oilier evidence cannot be 
looked at ; and it appears to me that the 
explanation shows quite conclusively that 
in any matter on which other evidence 
could as ist it may be taken. The learned 
Chief Presidency Magistrate has himself 
pointed out that, even on tlie (|uestion of 
likelihood to promote ill-feelings, the tacts 
and circumstances of the time must be 
taken into account and something must 
be known of the kind of people to whom 
the words are addressed. Altliough other 
evidence is not excluded, it is true that 
from thtj nature of ilie case, the internal 
evidence of the words used and the mciiii- 
irig of the words used wall very generally 
be decisive of the question whether or not 
the Court is confronted wifh a successful 
or unsuccessful attempt to promote feel- 
ings of enmity. They will be decisive in 
all cases where the intention is expressly 
declared ; also if the words used naturally, 
clearly and indubitably liave such a ten- 
dency, then it must be presumed that the 
publisher intended that which ia the 
natural result of the words used {In re 
Amrita Bazar Puirika Press, Ltd, ( 1 )]. 
But the words used and their true mean- 
ing are never more than evidence of in- 
tention and it ia the real intention of the 
accused that is the test {Joy Chandra Sir* 
car v. Emperor (2), In rc Amrila Bazar 
Pairika Press, Ltd, ( 1 ) and Besant v. Ad- 
vocatc-Gcneral of Madras (3j]. 1 cannot 
assent to any doctrine of ** oonstructive 

(1) I. L. R. 47Cal.229: c. 23 C. W. N. 

1067 (1910). 

(2) 1. L. R. 88 Cal. 214 (1910). 

(8) I. L. R. 48 Mad. 146 ; ». c. 23 C. W. N. 

986 (P. C.) (1919). 


intention such as the Magistrate has in 
this case adopted. So much for the mean, 
ing of the substantive part of sec. 153A. 

When we come to the explanation we 
have wdiat the Judicial Committee has 
called “ a delicate balancing of two im- 
portant p'jolitical considerations.” ” In 
applying these balancing principles it is 
inevitable that different minds may come 
to different results ” [Besent v. Advocate^ 
General of Madras (3)]. Now an explana- 
tion is not the same as a proviso, but this 
particular explanation cannot in my 
opinion be used to enlarge the provisions 
of the substantive section ; any more than 
a provso can be used to enlarge the pro- 
vision to which it is a proviso [cf. West 
Derby Union v. Metropolitan Life Society 
(4)J. Such things are put in constantly 
to enable certain classes of j)eople to feel 
safe that the seciluii will lujt fjeiialise ihejii 
if tliey arc acting in a certain manner. 
In this case the explanation says that it 
is not an offence “ to point out without 
malicious intention and with an honest 
view to their removal matters which 
are producing or have a tendency to pro- 
duce feelings of enmity or hatred between 
different classes.” Now, if the question 
were whether this article w'as hit by sec. 
1S3A, I. P. in my opinion there would 
be two answers. I should say, first of all, 
that assuming it to have in some sense a 
tendency to promot .ill-feeling in the 
minds of certain persons, it is quite plain 
to me that the editor or the publisher was 
not attempting to do anything of the sort 
and that the reasonable explanation of the 
publication of tJiis matter was the ordi- 
UU 17 desire of the editor to publish a 
fairly important piece of news likely to be 
of some genuine interest to i*easonable 

(3) I. L. B. 43 Mad. 146 at p. 163 1 8* Ci 23 
0. W. N. 966 (P, C.) (1910). 

U) [18971 A. C. 647. 
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readers. I cannot imagine that any- 
body desirous of promoting ill-feeling on 
llic part of the Muhomedaus against the 
Hindus would publish in his newsiKiper in 
English, and, with the ])reliminary obser- 
vations here used, this pamphlet. 1 can- 
not sup£X)se that the editor was desirous 
of effecting the residt that the educated 
]<higlish-knowing Hiiuhts reading this 
pamphlet would be inflamed against the 
Mahomedans as a class, rather than in- 
terested to know that this objectionable 
practice of incitement by (Wimphlet was 
being brought to the notice of the police. 
But, secondly, apart altogether from the 
fact that I do not think that it coiuch 
within the first |>art of sec. I53A, 1. I*. 
C'., there is, in my opinion, r.o suflic'eut 
reason shown w'hy it is not within the 
terms of the explanation which pr/md 
/ucie covers it, malice is not to be imputed 
without definite and solid reason. 

1 return now to sec. 108 of the Criminal 
I’rccedure Code. Broadly sisjaking, two 
views of its object have been canvassetl 
before us. Accoi’duig to one view it 
applies only to a person who disseminates 
matter, e.</., publishes spoken or written 
words so as to commit an offence under 
sec. 153A. Such a person, it is said, is to 
be bound down to prevent his committing 
within the jurisdiction of the Magistrate 
a fresh offence against the section. Ac- 
cording to the other .view if the writer of 
an article had the intention to promote 
enmity the disseminator may under the 
section be bound down although he him- 
self has liad no such intention and has 
never been guilty of any offence under 
sec. JOIJ V. In such a case he will usually 
be able to, go on disseminating as belore 
W’ithout incurring a forfeiture of his bond, 
which seems a little curious; but Counw'l 
fo’- the ^irown contends that a person dis- 
peminating objectionable matter may be 


regarded as a person likely to commit with 
the full intent an offence under sec. 153A 
or some similar offence and that this gives 
a meaning to the section as a preventive 
])ro vision. A third view is that adopted 
by a Division Bench of this Court in Sital 
Prosad v. Kmperor (6) that ** in order to 
justify an order under sec. 108 (6) cne ha» 
only gut to find that there arc words used 
in the leaflet or iiiu ter compl lir.ed of, 
which arc likely to promote feelings of 
enmity or hatred.” 

Mow cl. (6) of sec, JU8 uses the phrase 
” matter, the publication of whicii is 
jxinishable under sec. l.'jyA.” What sec. 
J-OyA siys in effect is that the publication 
of mutter is punishable if by such publica- 
tion the person ])uhlishing is making a 
successful or uii.siiccessfid attempt to pro- 
mote enmity. This tits in awkwarjlly with 
the words employed in sec. lOH wliicli re- 
<|uire us to ask ” of what matter is the 
publication punishable? ” To the ques- 
tion so put the answer seems to be 

mutter which is the vehicle of an 
attempt to ])romole enmity.” This seems 
to be the ))arallel to ” any seditious 
matter ” in cl. (a). In this way there 
drops out of sight the imjx>rtaut fact that ' 
in theory at ail events the publication of 
such mutter is only punishable as regards- 
the person or persons making the attempt-, • 
that many persons may be engaged in the 
publication of the same matter and' that 
it will constantly happen that some of - 
these have no such intention as the 
others. Kec. 108 seems to assume that 
one has only to look at the matter to te'l 
w'Jiclher its ))ublicatioii is punishable or 
nut. This is broadly true no <luubt but 
it is not the truth and it ill consists with 
sec. 153A under which no mutter is set 

f 

usi<le or claHHiiicd except with retereuco to 

(5) J. L. II. 4:1 Ctth 601— 696 : 8. ?0 0. W« 

N. I99ri9l5>. 
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the intention of the particular person 
accused. 

“It may be observed that cl. (b) of sec. 
108 does not say “ the publication (or 
first publication) of which was punishable 
under sec. 153A ” but ” the publication 
of which is punishable under sec. 153 A.” 
As dissemination and publication do not 
seem to be different and as sec. 153A uses 
neither term, it may be that * the publi- 
cation ” means “ tlie publication by the 
disseminator,'’ though the lan^^nage is in 
that case very cumbersome. Again the 
word “ intentionally ” was introduced 
into sec. 108 in 1923. The question arises 
whether this word was introduced in order 
to overrule the decision in the case of Sital 
Prosad v. Kmperor (5) or merely to make 
clear that the dissemination of the matter 
in question is not done by mistake, or to 
require that the person disseminating had 
knowledge of the contents or of the 
character of the matter. The Chief J’re- 
sidency Magistrate was of opinion that the 
word was introduced for the first of these 
purposes, but iK>iuts out with great reason 
that if so the amendment fails to carry out 
the intention. 

The present case can be decided with- 
out wrestling with all of these difficulties, 
but I desire to say that the rule laid down 
in the case of Sital Prosad \. Kmperor (5) 
seems to me to be wholly inadmiss ble. 
The utmost that is warranted on any view 
of the section is that a jwrson comes with- 
in its scope if he disseminates matter 
which reveals an intention to promote 
feelings of enmity between classes. 
Matter which has in fact a tendency to do 
so may be {)ublished alio intuito or oven 
with an hdnest view to stop class hatred,, 
with * an inadequate appreciation of the 
circumstances or feelings of the persons 

0} I. L. R. 48 881-898) a C. SO 0. W. 

V, 188 (1818). 


to whom it is addressed, with an inade- 
quate knowledge of the things discussed 
or by reason of insufficient care and 
caution. Some tendency to excite class 
hatred may be almost niravoidable save by 
keeping silent on certain topics. As the 
Magistrate need not take action in the end 
unless he deems it necessary, this may be 
no comdiisive reason why sec. 108 should 
lie inapplicable to such cases. Hut there 
cerlainly .qre some reasons. Ajid as the 
legislature has ptissed upon the matter and 
drawn the line in its own way, it is not for 
the Criminal Courts to abandon “ inten- 
tion,” the ancient and the statutory test 
and to put in peril of their pr»x!eBa persons 
of innocent intention. 1 cannot help 
thinking that if the legislature had really 
meant to say that a Magistrate could pro- 
ceed under this section against any per- 
son who wras found to have disseminated 
matter which in tlie o]>iniuu of the Magis- 
trate had a tendency to promote class 
hati-ed it would have said this very plainly 
in terms very different from those which 
it has employed. 

This case, however, dix'S not depend 
upon the Hule in Sital Prosad’s case (5). 
TJ>e argument for the prosecution has 
been in this Court that what the Apxx^llant 
has done is to disseminate the Mahomedan 
hand-bill, that this hand-bill was without 
excuse under sec. 153A and that it is 
enough that the Appellant has intentional- 
ly disseminated it. In my judgment this 
argument is unsound. What the Appellant 
was accused of disseminating and what he 
in fact disseminated was the article in the 
‘‘ Forward. ” There is nothing in sec. 
108 or anywhere else to justify the distor- 
tion of his meaning, his purpose or his act 
by looking to a part only of the article. 
He has quoted the hand-bill and objected 

,6) t, L. B. 48 Cat. 891-888 i 0. 0. 80 0. W. 

M. 98 0818). 
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to it in order to get it stopped. If this is 
not a mere colourable pretence which 
cloaks a real intention to incite Mabo- 
niedans to violence against Hindus and if 
the article would not be taken by any 
reader in that sense, what difference can it 
make that the few vicious lines of rub- 
bish have been quoted verbatim so as to 
be pilloried as well as reprehended? The 
word “ disseminate ” affords no answer; 
it ■would ap])ly ecjually to a |uirt ot the 
hand-bill as to the whole unless the con- 
text altered the meaning of the pirt. 

The present Appellant was the editor 
of the paper when the article apiieared in 
it. If any one is responsible for its pub- 
lication under sec. 153A h- is the man. 
If he is innocent under that section, I can- 
not ace how he comes under sec, 108 as a 
person “ disseminating matter, the publi- 
cation of which is punishable under sec. 
163A.” 

There is yet another aspect of the case. 
The most important thing in the end is 
the question under sec. 118, Or. P. C., 
whether it is necessary to order the person 
summoned to enter into a bond. In the 
present case, the Chief Presidency Magis- 
trate took the view that, if the editor had 
admitted that he had committed an error 
in publishing the hand-hill , no action would 
have been called for at all. Hut because 
the editor contended before him that he 
had not brought himself within the pur- 
view of the law, the Chief l^esidency 
Magistrate says : “ In other words, he is 
still of opinion even after the matter has 
been brought to notice by these proceed- 
ings, that he can print pink and green 
leaflets to-morrow. I, therefore, think 
that it is necessary at least in the case of 
the editor to demand security.” 1 can- 
not say that I approve of that way of de- 
ciding such a case as this. It may 80 i];^e- 
ti m as that the contention on tSii 


part of the editor in such circumstances 
is so extravagant that the Magistrate may 
be justified in thinking that unless eS^- 
tive steps are taken, the editor intends, 
notwithstanding the decision of the Court, 
to go on as before. Merely because a p.r- 
sc,u has insisted upon putting his case be- 
fore the Court and taking its decision, to 
infer that it is necessary after the deci- 
sion has been given to bind him down in 
order to prevent him from doing the same 
thing again is, I think, unwarranted. I 
cannot help feeling that, in any view of 
this matter, it is reasonably plain that 
there was no necessity in this case to 
order the execution of the Irnnd. I quite 
appreciate that much damage may be done 
in times of riot by thoughtlessness as 
well as from an intention to promote class 
hatred. I quite see that the authorities 
were anxious to discourage as mucji as pos- 
sible anything that would feed the spirit 
of the riots. Hut in this case we have to 
consider the matter from the point of view 
of the lestriction which a careful legisla- 
ture has thought fit to put u^wn the liberty 
of the press. I can express my own view 
in the matter by saying that, if the legis- 
lature intended to lay down that people 
could be proceeded against for publishing 
or disseminating any matter which, in the 
opinion of the Court, has a tendency — any 
tendency — to promite ill-feeling between 
claesos, the legislature would have said 
so in plain terms, and that the Court is 
unable to infer from what the legislature 
has said in sec. 153A, I. P. Code and sec. 
108, Cr. P. C., that the legislature has in- 
tended to go to that length. 

Eor these reasons I am of opinion that 
the order of the learned Magislrote should 
be discharged and that the bond executed 
by the Appellant should be cancelled'. 

Mukbbji, J.— I entirely agree. 

B. C. M. 
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Bespondenta 


Britith Protectorate, defi/Mtim of— Sovereigntjf 
thereof and limiiatione thereon ~ Protected State 
(Swazifand) in South Africa — Semi-eavereignty— 
Foreign Jwriedictian Act, 1890 (68 d 66 FicA, oh. 
87), sect. 1, 8 and 11 -AeqtMition of righte and 
territorg by Crown thereunder— Ortter in Council 
and powere thereunder— Acquieition of land hg 
Crown and extinction of native eubjeetd righte in 
South African Protected State bg such Order— Act 
of State. 

In the general c<rse of a British Protec- 
torate, although the protected country is 
not a British dominion, its foreign rela- 
tions are under the exclusive control of 
the Crown, so that its Government can- 
not hold direct communication with any 
other foreign power, nor a foreign power 
with its Government. 


Sir Henry Jenkvn’s definition in 
“ British Btile and Jurisdiction Beyond 
the Seas ” at p. 1G5 referred to. 

A Protected Slate is only a semi- 
sovereign State. 

In South A frica the extension of British 
jurisdiction by Order in Council has at 
times been carried very far. Such ex- 
tension may be referred to an exercise of 
power by an act of State, unchallengeable 
in any British Court, or it may be attri- 
buted to statutory powers given by the 
Foreign Jurisdiction Act of 1890. 

The Foreign Jurisdiction Act appears 
to make the jurisdiction, acquired by the 
Crown in . q protected country, indistin- 
guishable in legal effect from what might 
be acquired by conquest. 


The case of the Appellant was that cer- 
tain lands formed part of an area subject 
to a concession granted by the former 
King of the Swazis in 1889 to two Euro- 
peans, conferring exclusive right of graz- 
ing and agricultural and planting rights 
over the unoccupied land within the con- 
cession for 50 years but it provided that 
the grantees were in no way to interfere 
with the rights of the Swazi-King’s sub- 
jects. The subjects of the Appellant 
and their predecessors had been for 
a long lime in occupation of portions of 
the land included within the concession 
and the first Respondent, who was 
the manager of a Corporation to whom the 
grantees had transferred the area includ- 
ing the land in dispute, trespassed on 
the existing rights of native occupiers and 
caused them to be ejected from the land 
they occupied. Swaziland was formerly 
a protected dependency administered by 
the South A frican Republic and was 
treated as an independent Native State 
both by the South A frican Republic and by 
the British Government. The Conven- 
tion of 1891 between Great Britain and 
the South African Republic recognis- 
ed the latter’s right of protection, 
legislation, jurisdiction and adminis- 
tration over Swaziland and the’ in- 
habitants thereof but it guaranteed 
the grazing and agricultural rights of 
the natives of Swaziland with a pro- 
viso that no law thereafter made was 
to be in conflict with the rights so 
guaranteed by the Convention. In 1903 
by conquest South African Republic be- 
came British territorg and Swaziland a 
British Protectorate. Thereupon the 
British Crown ordered that the Governor, 
administering Transvaal might exercise 
all powers and jurisdiction of the Crown 
and do all things that were lawful. The 
powers of the Governor were subsequently 
transferred to the High' Conimissioncr of 

121 
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South Africa. Under an Order in Coun- 
cil of 2nd November 1907, portions of 
certain lands in Swaziland, the subject of 
concessions by the paramount Chiefs 
aforesaid, were set apart and demarcated 
by the High Commissioner for the exclu- 
sive occupation of natives and the remain- 
ing portions for being leased to Europeans 
claiming wider such concessions. Under 
a Proclamation of the High Commissioner 
vf the 16th March 1917 certain area in- 
cluding the land in the Concession of 
1889 was proclaimed as Crown land and 
under a Crown grant of the same date, 
the High Commissioner granted to the 
'second Respondents (the Corporation) a 
part of the land now in dispute, as com- 
pensation for lands which the Respon- 
dents had relinquished in his favour. 

The Appellant contended that the 
Crown has no power over Swaziland ex- 
cept those which it had under the Conven- 
tion aforesaid and those it acquired by 
the conquest of South Africa : 

Held — That the limitation in the Con- 
vention of 1894 on interference with the 
rights and laws and customs of natives 
cannot legally interfere with the subse- 
quent exercise of the sovereign powers of 
the Crown or invalidate subsequent Orders 
in Council. 

The Order in Council of 1907, after pro- 
viding for power to set apart certain lands, 
enabled the High Commissioner to ac- 
quire the remaining land and to deal with 
it. The power of the Crown to enable 
him to do so was exercised either under 
the Foreign Jurisdiction Act or as an act 
of State which cannot be questioned in a 
Court of law. 

The Crown could not, excepting by 
statute, deprive itself of freedom to make 
Orders in Council, even when these are in- 
Vvnsisteift with previous, order. 


Bex V. Earl of Crewe (1), Southern 
Bhodesia Case (2) and Amodu Tijani v. 
The Secretary fob Southern Nigeria 
(3) referred to. 

This was an appeal (No. 158 of 1924) 
from a judgment of the Special Comrt of 
Swaziland, dated the 27th May 1924, 
which dismissed the petition of the Appel- 
lant wlio is the King and paramount 
chief of Swaziland. 

The petition alleged that certain lands 
wem part of the said King's property and 
had been occupied by his subjects from 
time immemorial, and prayed for a decla- 
ration of rights. 

The Bespondt nt Miller was the mana- 
ger of the Swaziland Coq)oratiun, Limit- 
ed, and had admittedly ejected certain of 
the occupiers from the said lands, which 
were formerly subject to a concession 
granted by the Swazi King in -1889. 

The questions at issue in the appeal 
are (1) whether the Crown has acquired 
the right or power to dis]^>csse.ss Swazi 
subjects of their lands and (2) if so, whe- 
ther such right bad been lawfully exer- 
cised in respect to tlie lauds in dispute. 

The histm'y of the land, and the various 
proclamations and Orders in Council 
w'hich dealt with it are discussed at 
length in the judgment of the Judicial 
Committee. 

TJie petition was heard by the Special 
Court of Swaziland and was dismissed on 
27th May 1924. 

Mr. Horace Douglas for the Appellant. 

The Attorney-General (Sir Douglas 
^^^99 f K. G.) and Mr. II. M, Viveen for 
the Bespondents. 

Their Lordships’ Judgment was deli- 
vered by 

Viscount Haldane. — ^This is an appeal 

(I) L. B. [1910] 9 X. B. STM. 

(9) L. R. [1910] A. C. Ml. 

(8) L. B. [1921] 2 A. 0. 889. 
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from a judgment of the Special Court ot 
Swaziland by which a petition of the Ap- 
pellant has been dismissed with costs. 
The petition was presented against) the 
first Respondent, and tlie second Respon- 
dents, the Swaziland Corporation, liimited, 
were added at the trial on the footing that 
they claimed to own the laud in contro- 
versy and that the first Respondent was 
acting as their manager. The substance 
of the £)etition was that certain lands, 
known as Farm 188, formed part of an 
area originally subject to a concession 
known as the “ Unallotted Lands Conces- 
sion,” granted by the former King of the 
Swazis, Umbandine, on 2Cth July 1889. 
Under this concession the grantees bound 
themselves to respect all prior rights, and, 
further, in no way to interfere with the 
rights of thtJ native subjects of the grant- 
or. The concession of 1889 was express- 
ed to have been made by the King with 
the a<lvice and consent of his Indunus in 
Council in favour of two i)orson8. Thor- 
bum and Watkins, of e.Kclusivo grazing, 
and to have conferred agricultural and 
planting rights over the unoccupied land 
within the concession, for fifty years, with 
a right to renewal, at a yearly rent of £50. 
The King, in consideration of this, under- 
took to protect the concessionnaires in 
the exercise of their rights. The claim 
made in the petition was that the first 
Respondent had trespassed on the exist- 
ing rights of native occupiers and had 
caused them to be ejected from the land 
they occupied. 

Evidence was taken at the trial of the 
petition. It was found that certain 
natives and tlieir predecessors had been 
for a long time in occupation of portions 
of the land included within the concession, 
and that they were now being ejected 
from the portions of the land other than 
such as had been demarcated for the sole 


and exclusive use of the natives. The 
judgment of the Court set out that the 
original concession had been confirmed on 
17th December 1890, by the High Court 
of Swaziland, a Court constituted by the 
King of the Swazis with the assent of the 
British (lovernment and the South 
African Republic, and having jurisdiction 
to inquire into the validity of concessions 
such as that in question. But on the 19th 
September 1908, the concession was ex- 
propriated by the High Commissioner by 
notice to the concessionnaires under sec. 
32 of Proclamation No. 3 (Swaziland), 
1984. The judgment went on to state 
that by Order in Council of 2nd Novem- 
ber 1907, the area of the concession be- 
came Crown land, as having been expro- 
priated, and that a portion of it was 
grunted to the Respondent Company, who 
claimed a clear freehold title under the 
grant. The natives, on the other hand, 
claimed that their rights of use and occu- 
pation under native law had not been 
affected. It w'us contended for them that 
the rights they possessed before and after 
the . granting of the concession remained 
intact, and had been recognised later on 
by sec. 5 of the Order in Council made on 
25th June 1903 and that these rights bad 
not been subsequently cut down. The 
Court held that, at all events by the Order 
in Council made on 2nd November 1907, 
the ownership of the land had passed to 
the Crown, and that the effect of this was 
to extinguish any rights of use and occu- 
pation that were in the natives ; and that 
the documents and circumstances showred 
that it was intended to extinguish all such 
rights. As matter of fact, the natives 
were given instead sole and exclusive 
rights over one-third of the land included 
in the concession, and the concessionnaires 
had been given such rights over fhe re- 
jgqatniBfi two-thirds. In the opinion of 
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the C^ourt l)elow, the Order in Council of 
J2nd November 1907 was validly made. 
Even if Swaziland was no more than a 
Protectorate, it was one which approxi- 
mated in constitutional status to a Crowji 
Colony, and the Crown had power to make 
laws for the peace, order and ^food govern- 
ment of Swaziland, and of all persons 
therein. Any original native title had, 
therefore, been effectually extinguished. 

The question which their Lordships 
have to consider is whether this ct elu- 
sion w'as right in point of law. Into any 
topic of policy they are, of course, pre- 
cluded from entering. In order to come 
to a conclusion on the legal question it is 
necessary to look at the history and cir- 
cumstances in which it has arisen. 

Swaziland lies- on the east of the Trans- 
vaal, between that country and the coast, 
it w'as treated as an independent native 
state both by the South African Republic 
an<l by the British Government, notwith- 
standing a good deal of interference by 
both in its affairs, and it was recognised, 
and still is recognised, as a Protectorate. 
But the South African Bepublic appears, 
from the terms of the convention made in 
1894, to have become ptx;ponderant in the 
internal control. The relationship seems 
to have been recognised as being one in 
which Swaziland stood to the Bepublic 
as a protected dependency administered 
by the South African Bepublic. This 
Protectorate stopped short of incorpora- 
.tion, but apparently it was recognised by 
the convention of 1894 between Great 
Britain and the South African Bepublic 
(Art. II) as giving the latter, without in- 
«x>rporation, all rights of protection, legis- 
lation, jurisdiction and administration 
over Swaziland, and the inhabitants 
thereof. The natives were, however, 
guuranta^ in their laws and customs, so 
far as not inwnsistent W’ith laws made pur- 


suant to the convention, and in their 
grazing and agricultural rights, with the 
proviso that no law thereafter made in 
Swaziland was to be in conflict with tire, 
guarantees given to the Swazi people in 
the convention. 

The question which at once presents it- 
self is, what is the meaning of a Protec- 
torate. In the general case of a British 
Protectorate, although the protected 
country is not a British dominion, its 
foreign relations are under the exclusive 
uontiol of the Crown, so that its Govern- 
ment cannot hold direct communication 
with any other foreign power, nor a 
foi’cign ix)wer with its Government. 
This is the substance of the definition 
given by Sir Henry .lenkyns at p. 165 of 
his book on “ British Buie .and ifurisdic- 
tion beyond the Seas.” Their Ijordships 
think that it is accurate, and that it 
carries with it certain consequences. The 
protected state becomes only semi-sove- 
reign, for the protector may have to inter- 
fere, at least to a limited extent, with its 
administration ia order to fulfil the obli- 
gations which international law im^yoses 
on him to x)rutect within it the subjects 
of foreign powers. A restricted form of 
extra-territorial sovereignty may have its 
exercise called for, really involving divi- 
sion of sovereignty in the hands of pro- 
tector and protected. But beyond this, it 
may happen that the protecting power 
thinks itself called on to interfere to an 
extent which may render it diflicult to 
draw the line between a Protectorate and 
a possession. In South Africa the exten- 
sion of British jurisdiction by Order in 
Council lias at times been carried very 
far. Such extension may be referred to 
an exercise of power by an act of state, 
unchallengeable in any British Court, or 
it may be attributed to statutory powers 
given by the Foreign Jurisdiction Act, 
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1690. This statute provided, upon the 
preamble that by treaty, capitulation, 
grant, usage, sufferance, and other law* 
ful means, the Crown has power and juris* 
diction in divers countries and places out* 
side its dominions, and that it was expedi- 
ent that Acts relating to the exercise of 
such jurisdiction should be consolidated, 
that it should l>e lawful for the Sovereign 
to hold, exercise and enjoy any jurisdic- 
tion now or hereafter possessed w'ithin a 
foreign country in the same and as ample 
a manner as if the jurisdiction had been 
acfiuired by cession or conquest of terri- 
tory, and that every act and thing done in 
pursuance of any such jurisdiction was to 
be as valid as if it had been done accord- 
ing to the local law then in force in that 
country. It was provided that any Order 
in Council made in pursuance of the Act 
should be laid before both Houses of 
Parliament within a limited time, and 
should have effect as if enacted in the Act. 
The Foreign Jurisdiction Act thus appears 
to make the jurisdiction, acquired by the 
Crown in a protected country, indistin- 
guishable in legal effect from what might 
be acquired by conquest. It is a statute 
that appears to be concerned with deiini- 
tiouB and secondary consequences rather 
than with new principles. This view of 
it was also that taken in an important 
judgment of the Court of Appeal, Rex v. 
Eorl of Crewe (1). There, by an Onler 
in Council, the High Commiissioner for 
South Africa had been authorised to pro- 
vide in the Bechuanaland Protectorate for 
the administration of justice and for the 
peace, order and good government of ail 
persons within that Protectorate and the- 
prohibition and punishment! of all acl;s 
tending to disturb the public peace. 
Sekgome, the chief of a native tribe, was 
detained in custody under a proclamation 
(1) L. R. [1910] S K. B. 670. 


purporting to have been, made by the 
High Commissioner under the powers so 
conferred. He applied for a habeas cor- 
pus against the Secretary of State for the 
Cobnies. It was held that the Protec- 
torate was a foreign country within the 
meaning of the Foreign Jurisdiction Act, 
and that the proclamation was validly 
made. 

It was further held that the detention 
was lawful, inasmuch as the construction 
of the Act settled by practice rendered it 
impossible to limit its application to 
British subjects in the foreign country. 
Lord Justice Vaughan Williams consider- 
ed that the proclamation under which the 
detention took place w’as valid as a law 
which the Act gave the Ciown absolute 
power to make and apply, just as if the 
territory had been obtained by cession or 
conquest. He also held that the deten- 
tion could be independently justified as an 
act of state. Lord Justice Kennedy 
concurred, definitely on the view that the 
detention could be justified as an act of 
state, as well as under the Foreign Juris- 
diction Act. The stress in the judgment 
of Lord Justice Farwell, w'ho arrived at 
the same conclusion as to the validity of 
the proclamation under which the deten- 
tion was made, was laid on the construc- 
tion of that Act, which he interpret e<l in 
a similarly wdde sense. 

In the Southern Rhodesia Case (*2), 
Lord Sumner, in an elaborate judgment 
given on behalf of the Judicial Committee 
on a speciial reference, expressed views 
which are substantially similar. He held 
that a manifestation by Oivlers in Coun- 
cil of the intention of the Crown to exer- 
cise full dominion over lands which are 
unallotted is sufficient for the establish- 
ment of complete pow'er. Both of these 
cases imply that what is done may be un- 
(8) b B. [1919] A. 0. 811. 
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challengeable on the footing that the 
Oi-der in Council, or the proclamation 
made under it, is an act of state, ^hia 
method of peacefully extending British 
dominion may well he as little generally 
understood as it is, whore it can operate, 
in law unquestionahlo. 

Such being the principle, it remains 
to ascertain whether it has been put in 
operation in the case under consideia- 
tion. To answer this (pieKtion it is first 
necessarv to recall the true chaiactei of 
the native title to land throughout the 
Empire, including South and W est Africa. 
With local variations, the principle is a 
uniform one. It was stated by this 
Board in the Nigerian case of Atnodn 
Tijiuii V. The Sccrrtarij for Southern 
Nigeria (Jl), and is explained in the Re- 
port made by Chief Justice Itayner on 
Land Tenure in West .Africa, quoted in 
the case referred to at p. 404. The 
notion of individual ownership is foreign 
to native ideas. Land belongs to the 
community and not to the individual. 
The title of the native community gene- 
rally takes the form of a usufructuary 
right, a mere qualification of a burden on 
the radical or final title of whoever is 
Sovereign. Obviously such a usutruc- 
tuary right, however ditlicult to get rid of 
by ordinary methods of conveyancing, 
may be extinguished by the action of a 
paramount power which assumes posses- 
sion or the entire control of the land. 

Turning next to the history of what 
was done in Swaziland by the British 
Government, the material events may be 
stated briefly. 

Swaziland was originally under the 
rule of native kings, and concessions con- 
fening rights in resjiect of land were 
granted by them to jiersons other than 
natives. The land in question was grant- 
(3) L. B. [1021} 2 A. C. 880. 


ed, by the concession known as the “ Un- 
allotted Tjands Concession ” of 26th July 
1889, to Thorbum and Watkins, as al- 
I'eady stated. The grant was made by 
King Umbandine, who reigned between 
and 1889. The grant, which was 
of farming and planting rights for fifty 
years, with a provision for i-enewal, at an 
annual rent of JE50, bound the grantees 
in no way to interfere with the rights of 
the King’s native subjects. There was 
conferred power to sublet or transfer. 

In September 1890, Ungwane, the then 
King of the Swazis, set up by organic 
proclamation a Chief Court composed of 
tJirec judicial members approved by the 
British High Commissioner and the Pre- 
sident of the South African Uepid>lic, 
such Court (o have full jurisdiction over 
all persons in Swaziland of Kuiopean ex- 
traction, and over all questions, matters 
and things in which such persons were 
coticej’ned. The Court was to undertake 
judicial inquiry into the validity of dis- 
puted concessions. In 1890 it confirmed 
the concession in question. By deed of 
cession the grantees transferred the area 
comprisoil in it, including the territory 
in dispute, but excepting certain distinct 
areas which had jireviously been trans- 
ferred to others, to the second Besixin- 
dents. L’ngwanc was succeeded by his 
son, hSobhuza, the Appellant, who is the 
present King or paramount chief. 

When the Boer war broke out in 1899 
Swaziland had for some years come to be 
under the protectorate of the South 
African llepublic. Tlris wa» the result 
of the convention of 1894 between the 
Republic and the British Government. 
After the conquest and annexation of that 
Republic, by Onler in Council of 25tb 
June 1903, the Crown, on the recital that 
by the conquest and annexation all rights 
and powers of the South African Republic 



THE CALCUTTA WEEKLY NOTES. 967 


Vot. XXX.] 

SOBH0ZA II V. Miller, 

had passed to the British Sovcrei^in, or* 
dered that the Governor administering 
the Transvaal might exercise all powers 
and jurisdictions of the Crown and take 
all such measures and do all such things 
as were lawful and in the interest of His 
Majesty’s service, as he might think, sub- 
ject to instructions, expedient. The 
Governor was expressly ein^rowered by 
proclamation to provide for the adminis- 
tration of justice, the raising of revenue, 
and generally for the peace, order and 
good government of Swazilaml, and of 
all persons therein, including the prohi- 
bition and punishment of acts tending to 
disturb the public peace. He was, in 
issuing such proclamations, to respect 
any native laws by w'hich the civil rela- 
tions of any native chiefs, tribes or ]^)upa- 
lations under His Majesty's protection 
were regulated, except so far as the same 
might be iiicomjmtible with the due exer- 
cise of His ^Majesty’s jx>wer and jurisdic- 
tion or clearly injurious to the welfare of 
the natives. Such proclamations were 
to be publisheil and might be disallowed 
or modified by the Sovereign. 

By Order in Council of Ist December 
190C, the j;)owers given to the Governor 
administering the Transvaal were trans- 
ferred to the High Commissioner for 
South Africa. 

By a subsequent Order in Council of 
2nd November 1907, on the recital that 
it was intended that portions of certain 
lands in Swaziland, the subject of conces- 
sions or grants made by paramount chiefs 
and confirmed by the Chief Court under 
the organic proclamation of 1890, should 
be set apart and demarcated for the ex- 
clusive use and occupation of natives, 
and that the remaining portions should 
be granted or leased to European |)ersons 
claiming rights under such concessions or 
should be held by the High Conimissioner 


for South Africa, His Majesty, by virtue 
of the powers vested in His Majesty under 
the Foreign Jurisdiction Act or otherwise, 
ordered that all rights in any laud in the 
said territory, not being land set apart and 
demarcated by the authority of the High 
Commissioner for the sole and exclusive 
occupation of the natives, and proclaimed 
as Crown lands, and also in any la ml 
within the tenitory lawfully transferred 
to or expropriated by the High Commis- 
sioner in exercise of the powers vested in 
him by proclamation or otherwise for the 
peace, order, and good government of 
the territory, should vest in and be exer- 
cised by the High Commissioner, who 
might make grants or leases of such lands. 

By pioclaraation of the High Commis- 
sioner made on 16th March 1917, certain 
areas were proclaimed as Crown lauds, 
and among these areas was a portion of 
the lands included in the Unallotted Iiands 
Concession of 1889. This hatl been in 
1908 exprojniated by notice given by the 
High Conimissioner under the jxiwers 
vested in the Governor of the Transvaal 
by the Order in Council of 2.5th June 1908, 
the exercise of which he had provided for 
by Swaziland rioclamatkm No. 3 of 1904. 
Under a Crown grant of 16th March 1917, 
the High Commissioner granted to the 
second Bespondcnls a i>art of the laud 
subject to the concession and now in dis- 
pute, as comfiensation for lauds which 
they had relinquished in his favour. By 
proclamation promulgated on the same 
date the High Commissioner had pro- 
claimed to be Crown land the portion of 
the unallotted land included in the origi- 
nal Unallotted l.ands Concession, and 
this portion included the land granted as 
compensation to the second Bespondeuts 
and now in dispute. 

The principles of constitutional law 
laid down in the earlier .part of their 
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Lordships’ judgment render it in their [uiflL APPIUATE JUBlSDIGnOKI 
opinion ira}) 0 S 8 ibIe to maintain the argu- Appbal fbok OaioiHAt. Civii. Juaimonov 
ment submitted for the Appellant. That No. 38 or 19X5. 


argument is that the Crown has no powers 
over Swaziland, except those which it had 
under the conventions and those which it 
acquired hy the conquest of the South 
African Kepublic. The limitation in the 
convention of 1894 on interference with 
the rights and lawe and cdstoms of the 
natives cannot legally interfere with a 
subsequent exercise of the sovereign 
iwwers of the Crown, or invalidate subse- 
quent Orders in Council. But if this be 
true it makes an end of the Appellant's 
case. Eor the Order in Council of 1907, 
after providing for |x>wer to set apart cer- 
tain lauds in Swaziland, the subject of 
concessions by the paramount dtiefs, 
enabled the High C'Ommissioner to ac- 
quire the remaining land and to deal with 
it. He had therefore full power to make 
the (’rown Orant of 16th March 1917. 
The i>ower of the ('rown to enable him to 
do so was e.xercised either under the 
Foreign Jurisdiction Act, or as an act of 
state which cannot be questioned in a 
Court of law. The Crown could not. 
excepting by statute, deprive itself of free- 
dom to make Orders in Council, even 
when these weie inconsistent with pre- 
vious Orders. 

Their Lordships will humbly advise 
His Majesty that this appeal should be 
dismissed. As the question involved is 
concerned with constitutional issues and 
is of far-reaching public interest, they * 
will advise, following precedents in other 
cases that there should be no costs of the 
appeal. 

Solicitor ; Mr. E. F. Hunt for the Ap- 
pellant. 

Solicitor : The Treasury Solicitor for 
^ H^iK^tKlents. 

G. D. M. 


Gbcatss, J. 

Rabiik, J. 

1926, SuAMsno Au 

Heard, J2 and v. 

13, January. Mibiam Elias and on. 
Judgment, 

13, January. 

IfimitatidH Ael (IX of 1908), toe. l9-Acknow 
todgmmU, toAm to be made — Wh<U it ehovld be — 
Ooetrme of Esyiieh km—Difermee betteein the 
Indian and Engtieh law. 

Per Gbeaves, J. — Other requirements 
being complied with, under sec. 19 of the 
Limitation Act, it is sufficient lo take a 
case out of the statute if there is an ac- 
knowledgment of the liability, even if that 
acknowledgment is not necessarily made 
to the Plaintiff or to some body through 
whom he claims. 

MWiAPOBB Yeo-Kav (J) considered. 
Monibam Seth v. Seth Rup Cuanu ( 2 ;, 

SUKHAMONX V. ISHAN ClIUNDEB (4), MA- 

JCMOAB Hiralal Itchxxalax, v. Desai 
Nabsilal Chatubbhujdas (3) Slid Uubu 

CharAN S.AHA V. SURBNDBA KBISTO Itoi 
(5) referred to. 

Per Rankin, 3.— Sec. 19 of the Limi- 
tation Act is free from the doctrine of 
English law which puts the value of an 
acknowledgment upon its being the 
equivalent of a new promise to pay. All 
that is required under that section is that 
there must not be any doubt about the 
identity of the debt. Once it is dear that 
the Defendant admits that he owes tho 

(1) Ifc B. U L A. 168; A 0 , 1 . L. B. 14 aj 
801 (1887). 

(2) I. L. B. 88 0*1. 1047 ; A 0. 10 0. BT, N 
874 (P. 0.) (1808). 

17 O. W ». 678 tP. 0.) (I0I8>. 

(4) 2 0. W. N. 402 IP. 0.) (1888). 
t 6 ) 18 0 : W. B, 268 (1018). 


Appeal dismissed. 
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money and it is clear what debt he has 
admitted, it is no answer to say that the 
acknowledgment is not made to the Plain- 
tiff or to any person through whom the 
Plaintiff claims. 

This was an appeal preferred on the 
27th March 1925 ayainst a judgment of 
Mr. Justice Buckland, dated the 21st of 
January 1925, passe<l in the exercise of 
Original Civil Jurisdiction. 

The facts of the case will appear from 
the judgment. 

Mr, Pugh for the Appellant. 

Mr, S, N, Banrrjee (with Mr, A, /v. 
Hoy) for the llespoudent ]\liriam Elias. 

Mr. P, N, Mallirk (with Mr, S. C. 
Roy) for the Hespondent Ilira Ijall Hoti 
liall. 

The Jrix^MKNT of tiif Cofrt was as 
follows ; — 

(tTIEAVKS, J. - This is an appeal by the 
first Defendant against a decision of Mr. 
Justice Buckland. The facts are not in 
disjHite and I may state them very 
shortly. 

The claim in the suit was for a sum of 
Ks. 20,000 based on an agreement, dated 
the 28th of August 1919, and the agree- 
ment came to be under the following cir- 
cumstances : — One Abdul (runny between 
the 25th of September 1918 and tlie 2nd of 
April 1919 executed ten promissory notes 
and hundis for Es. 22,100 in all in favour 
of the Plaintiff Miriam Elias and also one 
promissory note, one for Rs. J,100, in 
favour of the Plaintiff Jonah Reuben 
Jacob. These were assigned by Miriam 
Elias and Jonah Reuben Jacob on the 2nd 
of July 1919 tothe Defendant Alee Coyne 
for realization. Coyne instituted two 
suits to recover the amounts due on the 
hundis and the promissory note. He ob- 
tained a decree in the first suit for. a sum 
of Ra, ^^466 odd| but before the eeoond 


suit w^as brought to trial an agreement 
was arrived at between the parties which 
is the agreement »sued upon. This is 
dated the 28th of August 1919. The 
parties thereto were Aloe Coyne, the 
Defendant, Abdul Gunny and the Appel- 
lant Shamsud Ali. By the terms of the 
agreement Shamsud Ali was to pay a sum 
of Rs. 28,000 in full satisfaction of the 
amounts due lo the Defendant Coyne, 
Rh. 8,000 was paid in part i)erformanoe of 
the agrooniont on the 14th of October 
1919. Then siibsecpiently the Defendant 
Hira Lall TIoti Fiall attached the balance 
in Shamsud’s hands for the payment of a 
debt due fiom Alee Coyne to Ilira Lall 
Hoti- Tiall and tlu^renpon the Plaintiffs 
commenced a. declaratory suit for a decla- 
ration of their title to the sum of 
Rs. 20,000. The suit was decreed on the 
b4th of February 1923 and it was thereby 
declared that the Plaintiffs wore entitled 
lo the sum of Rs. 20,000 in the hands of 
Shamsud Ali and the Plairitilfs agreed to 
pay out of this amount a sum of Rs. 6,000 
to Ilira Lall Iloti Lall. 

The plaint in this suit is dated the 10th 
of March 1923 and llic only [X)int that 
arises in the appeal is whether the claim 
in tlie suit is barred hy limitation. 

The agreement, as 1 liavo slated, is 
dated the 28tli of August 1919 and the 
suit was not commenced until March 
1923. (’onsctpionlly the claim, on the 
face of it, is barred by liniitalion unless 
there has been an acknowledgment of the 
debt which is sufficient to take the case 
out of the provisions of the statute. The 
acknowledgment relied upon by the 
Plaintiffs is contained in the letter, exhibit 
(c), dated tlie 15th March 1920. That 
letter is written by Mr. S. M. Dutt who 
was acting as an attorney for the Defend-^ 
ant Shamsud Ali. The letter after re^ 
ferring to the agreement and to the pay- 

12S 
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7>'cnt of I^s. 8,000 by Mr. Coyne goes on 
to state that the wriler's clinit had ail 
alon^r been and was still rcadv and willing 
to i)ay the balance amounting to 
Ka -jOjOi/O u]X)n his getting a proper re- 
lease executed by the client of the person 
to whom the letter was addressed. 

The letter then izoes on further to state 
that the clients of the addressee accord- 
ing to writ(?r’s instructions were 0 !ily to 
get ]ls. odd out of Rs. 20,000 and 

the letter further denies the suggesiitm 
that Coyne was a benamdar for the Plain- 
tiffs. The letter is addressed to Messrs. 
Pox and Mondal, the attorneys for the 
Plaintiffs. As I have already stated the 
only question which arises in this appeal 
is whether this is sufficient acknowledg- 
ment of the debt under the ])rovisions of 
sec. 19 of the Indian Ijirnitation Act, so 
as to avoid the operation of the statute of 
limitation. That section provides tliat 
where before the exjuration < f the period 
prescribed for a suit an acknowledginent 
of liability in respect of such ])ropcrty or 
right has been made in writing, signed by 
the party against whom such j)roporfy or 
right is claimed or by some person through 
vvliom he derives title or liability, a fresh 
period of limitation sliall be oomputed 
from the time when the acknowledgment 
W'as so signed. Explanatkm /T) to the 
section provides that an ackiiowledginont 
may be sufficient, inter alia if it is addres.**- 
ed to a person other than tlie perstju en- 
titled to the ])ro]'erty or right and accord- 
ing to Explanation (II) “ signed means 
signed either pers' nally or by an agent 
duly authorised in this l)ehalf. 

The three s[)ecific points urg^^d in this 
appeal are as follows .—First, it is mkl 
that Mr, S. M. Dutt was instructed by 
Ohulam Ali who W’as an agent cf Shamsud 
Ali and there was nothing to show that 
Oh^nl Ali was authorised to make any 


acknowledgment or to give the attorney 
any instruction for the making of an ac- 
knowledgment and it is suggested that his 
authority was confined merely to paying 
the money. Secondly, it is stated that 
upon the true construction of the letter 
of the J5th March 1920 there was no suffi- 
cient acknowledgment within the mean- 
ing of sec. 19, that is to say, that there w^as 
no acknowledgment of the indebtedness 
to the Plaintiffs in the suit but merely to 
Coyne, which, it is said, ujxjii sec. 19 of the 
Act is not sufficient. Thirdly, it is said 
that ill any case the claim of the Defend- 
ants Ilira Call Hoti I jail is barred as 
they claimed to receive Rs. 6,000 in their 
own 1 ‘iglit and there was no acknowledg- 
ment even suggested so far as they are 
concerned. Turning to the first point it 
seems to me that there is really no sub- 
stance in this. The letter of the 15th 
Mai'ch states that the letter to which it 
is a reply was addressed to the writer’s 
client Shamsud Ali and ha<l been handed 
over to him by his agent. The lettei is 
clearly w'riltcn 1 \ r n bidialf ( f Shamsud 
Ali and tlie mere fact that it was actually 
handed over to the attorney by the agent 
does not seem to me to make any differ- 
onco. I think, therefore, that tlie ac- 
know'le igmO'ii must be taken to have been 
made by a duly authorised agent of Sliam- 
6ud Ali. 

So far as the third jxiint is concernetl 
I do not understand that Hira La 11 Hoti 
JjalPs claim on the facts is to recover 
Rs. 6,000 direct although it is true that 
in their written statement tlieir claim is 
so put, but it seems to me as a result of 
an arrangement whieli was arrive<l at in 
the declaratory suit, a declaration of the 
Plaintiffs’ right to Rs. 20,000 was made 
and Hira Lall Hoti Lall’s right to receive 
Bs. 6,000 thereout wae also declared. 
This bein^ qo, it seema to me that the true 
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position is that Hira Tjall Hoti Lull, 
once Ks. 20,000 is paid to the Plaintiffs, 
are entitled to icoovcr from the P'ainliffs 
Its, 6,000 out of that amount and no <pics- 
tion of any acknowle.^fimcnt of that ready 
arises. It is sullicient if the acknowledg- 
ment relates to liic Rs. 20,000 wliicJi the 
Plaintiffs claim, even if on the receipt of 
that money some jjortion is paid over to 
Hira Jjall Hoti liuH. 

The Be(!ond p- int rem ins which presents 
more difficulty. The case mainly relied 
on by the learned Counsel for the Appel- 
lant was the case of Mijlapom hjaftatcniij 
Moodalier v. Yco-Kofi (1). In that case 
a suit was bought for a declaration that 
the I’laintiff was cn'it'ed in his own 
right and as c.v. (•ul( to the esl::te of one 
.Mooi'cogasnm Moodhiar to 2/i)(li!- of <'»‘r- 
taiii land aild property in llangoou. The 
suit was broujflit in the year 1883, Aloorex). 
gasuni Moudhiar died so lung ago us 1801. 
The claim was aco(jr;lingly barred by 
limitation unless there was any acknow- 
ledgment which could be retied on by the 
Plaintiff in the suit. The acknowledg- 
ment which he relied on was an adtuis- 
sion alleged to have been made by a Mr. 
Bennett in a conveyance of 1874 and in 
a recital in that conveyance. Now, Air. 
Bennett had been in possession from the 
year 1864 but it was alleged on behalf of 
the Plaintiff that this was not adverse 
possession as Mr. Hennett was holding as 
a mortgagee or a {>osition similar to (hut 
of a mortgagee and that tlic testator was 
not absolutely entitled lo the estate and 
we think that the case must be read in 
the light of these facts and of the adiu's- 
sion wjjpch was there relied on. Now, 
whut is stated in the ja 'gmciit (jf the <1 udi- 
oial Committee, which was delivered by 
^ir Barnes Peacock, is that the admission 

(1) L. B. U 1. A. lUS; 8. c. I. L. B. 14 Cal. 
aOl (1887l. 


relied upon was not sufficient as it did 
not satisfy the provisions of sec. 19, as 
Sir Barnes Peacock )X)ints out that the 
liability referied to in sec. 19 must be a 
liability to a ]>erson who is seeking to re- 
cox or poss-ession or some person through 
whom be claims and accordingly he says 
that the recital in the conveyance of 1874 
was not an admission to the I'laintiff, or 
to any one through whom he claims. 
Turning once more to the admission in 
the letter of 15th Afarcli 1920 I am not 
sure myself, even if you apply the test 
laid down by Sir Barnes Peacock, that 
the admisdon contained in this letter 
does not satisfy that test. The admission 
seems lo n.e lo l)e an admission that the 
sum of Its. 20,000 is due to ('oyn?, the 
benami transaction rot being ahnittid. 
I'ut turning lo the declaratory su't wo 
find that it has been established that 
Coyne was merely in the position of a 
benamdar, that is to say, he was really a 
trustee for the I'luintiff who was his 
beneficiary, and it seems to me, there- 
fore, that the acknowledgment of the in- 
debtedness to Coyne is an acknowledg- 
ment of indebtedness to a person through 
whom the beneficiary, that is to say, the 
Plaintiff, claims. Therefore 1 am in- 
clined to think myself that u|X)u the true 
construction of the letter of the 15th 
Mai'ch 1920 there is a sufficient acknow- 
ledgment within the meaning of sec. 19 
to satisfy the lest which Sir Barnes 
Peacock has laid down in Mylapore y. 
Yeo-Kaij (I). But there are various 
cases to which we have been referred in 
the cuur.'^e of the argument, and cases of 
the Judicial Committee, some of which 
have laid down th.it a g.'ucral acknowledg- 
ment Is sufficient and that it is not neces- 
sary that it should be addressed to the 

(tl L. B. 14 I. A. 168 : 8. c, I. U R. 14 C«l. 

801 ( 1887 ). 
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person who is an assignee or to anyone 
through whom he claims. The first of 
these cases is the case of Moniram Sclh 
V. Seth Rup Chand (-2). At page 
1058 this passage occurs; “ The ac- 
knowledgment is not addressed to 
the entitled hut according to 

the ‘ explanation ’ given in sec. 19 
this is not necessary.” Accordingly, 
it seems to me that this case which 
18 a decision of the J udicial Committee 
gets over llie first dillicuity that waa raised, 
namely, that it is necessary that the ac- 
knowledgment should be addressed to tlic 
person entitled or to the person through 
whom he claims. It is suggested, how- 
ever, that Moniram v. Sclh Rup Chand 
(2) is not in<‘onsist«>nt with the construc- 
tion put uixMi sec. 19 by the decision in 
Mylapore v. Yco-Kay (1) as the admission 
in Moniram v. Sclh Rup Chand (,2) was 
one of a liability made to the executor of 
the deceased. The next case to which 
wc were referred by the Respoudents w . s 
the case of Majumdar lliralal Itchhalal 
V. Desai Narsilal Chaturbhujdas (Ji. 
There Lord Macnaghten in deliver- 
ing the judgment of the Judicial Com- 
mittee states that the acknowledgment 
was a clear acknowledgment that the pay- 
ment to which he refers had been receiv- 
ed and that the interest of the persons 
sought to be charged was that of mort- 
gagees. The entries relied on as acknow- 
ledgments rose in the following wray : 
There were in the District of Broach cer- 
tain Desaigiri Dastur and ” pasaeta ” 
lauds and when this District came under 
■the British rule the British Government 
made a vatan settlement by which the 

(1) L. B. 14 I. A. 168: s. c. I. L. B. U Cal. 

SOI (1887). 

(8) I. L. B. 83 Cal. 1047: a. 0. 10 C. W. N. 

874 (P. C.) (iPOei, 

(8) 17 C. W. N. 073 (1>. C.) ( 913). 


Desaigiri Dastur in Broach was com- 
muted into a fixed money allowance pay- 
able from the Treasury. The suit to 
wliich the judgment relates was instituted 
on the IGth October 1901 and the acknow- 
ledgments relied on to take the matter 
out of the statute had been made so long 
ago as 18-10. They were acknowledg- 
ments made by the mortgagees of the 
Desaigiri Dastur in the Collector’s books 
of money received by them in respect of 
the annual allowance made to those whose 
original rights had been commuted and 
received by them us mortgagees. This, 
as T liave already stated, was held to be 
a sufficient acknowledgment so as to 
enable the morlgage suit to be brought by 
(ho mortgagee after a long lapse of time 
and if one considers the nature of the ac- 
knowledgment, then one secs' that it was 
not an acknowl 'dgment thait w'as address- 
ed (o any jiarticular person but merely 
a general statement of the capacity in 
which the money was received. .We were 
al.so referred to another I’rivy Council 
case in Sukhamoni Chowdhurani v. Ishan 
Chunder Roy (4), where Lord Hobhouse 
in <k>livering the judgment of the Judicial 
Committee states at 2 )age 404 that it is 
not required that an acknowledgment 
within the statute should specify every 
legal consequence of the thing acknow- 
ledged. We think, therefore, that this 
must be, taken as an authority that it is 
sufficient to take the case out of the 
statute if you have an acknowledgment 
of the liability even if that acknowledg- 
ment is not necessarily made to the Flain- 
(ifl or to somebody through whom he 
claims and that this is the view which' has 
been tajien of the present state of the law 
in this Court as shown in the case of Guru 
Churan Saha v. Sufendra Kristo Roy 


(4) 3 0. W. N. 408 (P. C.) (1898). 
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Chowdhury (5), where Mr. Justice Carn- 
duff ill delivering; the judgment of tlie 
Court states at page 266 that it is now 
settled that an aeknowledgmcnt to 
whomsoever made, if it be an acknowledg- 
ment pointing with reasonable certainty 
to the liability in dispute or the right out 
of which that liability arises as a legal 
consequence, is an acknowledgment of 
liability within the meaning of sec. 10 and 
Mr. Justice Caruduff refers to the various 
cases to which 1 have already referred in 
the c’ourse of this judgment. Therefore, 
it seems to me, first of all, that the letter 
does satisfy the test laid down by Hir 
Uarnes Peacock iu Mylaporc v. Y co-Kay 
(1). Moreover, 1 am inclined to think, 
that having regard to the recent J’livy 
(.'ouncil decision to which we have just 
referred, that decision must be taken as 
applying to the actual facts of Hint case, 
and that having regard to the concluding 
words of Explanation (1) to sec. 10 the 
well-considered view of the .ludicial Com- 
mittee is that a general acknowledgment 
is suOicient and tliat it is not necessary 
that it should be addressed to the person 
claiming or to somebody through whom 
he claims, and, tliis being so, we think 
that the judgment of Mr. Justice Buck- 
land is right and tins appeal is dismissed 
with costs, one set of costs to each of tlie 
appearing Responrlenls. 

Rankin, J. — I agree. 

In this case the linn of solicitors to 
whom the letter of the 16th of March 
1020 was addressed was a firm who on 
the 0th of March 1020 had Avritten 
stating that they were acting on behalf 
of the present Plaintiff. No question, 
therefore, arises iu this case us. to the ^lei- 
sou to whom the letter of the 16lh of 

U) h. B. U I. A. IA 8 : a. c. I. L. B. 14 Col. 

801 (1887). 

(6) 10 0. Vr. N. 208 (1918). 


^lai'cli, if it he an acknowledgment, was 
adilresscd. 

The question, and in my opinion, tlie 
only substantial (piestion, in this case is 
tint raised hy ^Ir. Pugh on behalf of the 
.\l>|H‘llant to the effect that the liability 
wliicli is acknowleilged by the document 
must bo a liability to the T’laintiff, that is 
to .say, I be person who is seeking to assort 
the right that is in .suit. As to that there 
is undoubtedly the authority of Sir Bar- 
nes I’cacock in tlic ease tif Mylaporc v. 
Yfo-Kiijf (11. That aiithority has been 
soinewliiii ohsmiretl bv the circumstance 
tliat in the concluding ])asBage of the 
judgment he uses a phrase per incuriam 
wliich liiis misled some ('onrts in India to 
think that he was discussing the question 
of the jierson to whom tlie acknowledg- 
ment w'i,.s addressed. As a matter of fact, 
the only [icint (as a fair reading will show) 
which Sir Barnes IVacock is milking is 
this — “ What liability I'oes this mean? 
It must mean a liability to the ]itTson W'ho 
is seeking to recover ])OBsession or some 
p.u'son tiirough whom he claims.’* The 
fair meaning of the letter of the 16th of 
iSIarch, in my judgment, is this ; You, the 
Plaintiff, are saying that Coyne is a more 
trustee for you. I do not admit that. I 
admit that you have some beneficial in- 
terest to the extent of some Rs. 2,296 or 
thereabouts, but 1 am told that Coyne has 
a beneficial interest of his oavu. I am not 
going to pay unless 1 get a complete dis- 
charge from you and CAcrybody else, but 
I do admit that the man who you say holds 
Jiis riglit on your behalf is the man to 
Avhom 1 do, in fact, ow'c the sum of 
Rs. 20,000. 

We arc concerned AvitJi the question of 
an acknowledgment under sec. 19 — a sec- 
tion Avliich is undoubtedly free from the 

(t) L. B. 14 I. A. 168 : ■. 0 . 1. L. U. 14 0»1. 

801 (1887). 
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doctrine of Kiiglish law which puts the 
\ulue of all acknowledgiiient upon its being 
tlie equivalent of a new j)iomise to j)ay. 
No doubt, iJie Knglish requirement of a 
good acknowledgment is greater than that 
of the Indian law. ^."011 can argue from 
the fact that an acknowledgnitiit is g od 
under English law to show that it will be 
good under Indian law, but you cannot 
argue the other way about. Wo have to 
look for the purpose of sec. 19 upon this 
Defendant m.^joly as a debtor. There 
must be no doubt about the identity of the 
debt. Once it is clear that he admits ilia.. 
he owes the money and it is clear what 
debt lie has ailinittcd, it docs not seem to 
mo on the aiithuritics to be an> aii>w r to 
say, “ Oh vo, he iiduiitUvl tlial lie owed 
,>i)ur trustee but did not admit that yv.u 
were the sole b('noliciarv.’’ It .^ecins t ) 
me that what Sir Darncs Peacock said Ai 
the case cited is wide enough to cover the 
present case. But, apart from that, I 
agree that the decisions of tl.o Privy 
Council in the cases of Majumdar Uiralal 
Itchhalal v. Drsai Naraildl Chaturbhnjdas 
(S) and Cum Cliarau »Saha v. Surciidra 
Kristo Roy (3) are authorities which cover 
the present case. 

Eor tl ese reasons,'! agree that this ap- 
peal should be dismissed. 

Messrs, G. K. Duit and .Y. K, Ijutt, 
Solicitors for the Appcdlant. 

Messrs, Fox Mouclal, Solicitors for 
the Tlespondents. 

S. N. B. 

(3) 17 0. W. N. 073 i\\ C.) (1913). 

19 C. W. N. 203 ( 1913 ). 


[CIVIL APPELLATB JURISDICTION.! 
Ari’FAL FROM Apiei.laie Decree 
No. OF 1922 . 

NeVVBoL-LD, J. CUAUDHURY UPiCNORA- 

Graiiam, J. nandan Das Maha- 

1925 , I TAIRA and anr., Defeiid- 
Ueard, 22 and auis, Appellants, 

June. v. 

Judgineut, UvAi Sei- and oi’f , 

29 , June. Plainliifs, Ri^spondents. 

Heiiyal Tanami/ Act (VIll of 1885)^ sec, JOo -- 
SelUcment of fair and eqaitahle rent—Op&ration of 
sec, 188^ D, T, Act^ as to the maintaiKabii ity of a 
suit under see. lOo - d nr Miction oj Revenue Court ^ 
when to he chaUenyed, 

The I)cfe}i(l(iuls-A itiK'lhntts wlut trrrc 
[hr Inudhrtls ditidirtl under sec, f/C;, 
lUuijdl Teunneff Act, for scltleineut of 
fair diid t iiuildble rt ul of certain hold- 
iinjs inrhnlinff one hchl by the [^,diniifjs- 
Respifudent.s^ which were recorded in the 
recnrd-of^riffhis as appertninind to their 
estate. The issue raised before the 
lievenuc Officer whether the suits v)cre 
barred by sec, /8N, Benyal Tenancy Act, 
and was decided in favour of the AppeL 
lants, it bcinff held that it was not proved 
that the Appellants icere landlords jointly 
with others. Some of the Defcrulanfs in 
those suits appealed against the decision 
of the Revenue Officer and were sucecss-^ 
ful on the ground that the Appellants 
were landlords jointly with others^ but 
the l^laintiffs-llespondents did not file 
any appeal. The Plaint iff s-Respondents 
.snbsrquenlly brought a suit for declara^ 
lion that the decree of the Revenue 
Officer was without jurisdiction and null 
and Void : 

Jkdd — That the Revenue Officer had 
jurisdiction to decide whether or no) the 
Appellauis ichen they made the applica- 
tion to him under sec, lOH, Bengal Ten- 
ancy Act, were joint landlords and his 
decision on this point not having been 
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qursiioyird hy the riaintiffs-UfispoHdeiii^ 
hy appeal was final and hindinq on them. 

That the decision of a Court 
favour of a jurisdictional fact and there- 
fore of its own jurisdiction cannot be im- 
peached collaterally and is conclusive of 
jurisdiction except against a direct attack. 

Hridoy Nath Hoy v. Ham (’handra 
BrRMA (1) discussed and approved. 

Tin’s was an apppal prc'lonotl on tlie 
I3th of Novoinlx'r a.L'^ainst tl'.p <lc- 

cv^o of S. N. Hay, Ksep, I. C. S., Addi- 
tional .District .liidgo, 1st Court <if /illali 
Midnap(jre, dated the 1st of .June re- 
versing the deer(*e ot Bahu .Dhirendra 
Kumar Mukherjee, Munsif of Dantan, 
dated the 28th of February 192 J . 

The facts of tlie case will appear from 
tlie judgment, 

Mr? Gunada Gharan Sen and Babu Pro- 
santha Bhusan Gupta for the Appellants. 

Babus Gopendra \aih Das and Biraj 
Mohan Majimdar for the Hespondents. 

The Jtd(}MEnt of titk (’ouut was as 
follows : — 

The A))pelhuits are the proprietors of 
the estate hearing Touzi No. .598 in the 
Midiiaporo District. Theur property in- 
cluding this estate came under the 
management of the Court of Wards in 
1905 and at their instance a record-of- 
riglds ^^as |)repai’ed which were finally 
published in 1911. The JMaiTitift8-Resix)n- 
(Uu^.ts are tl.e owners of a holding of which, 
according to their case, the proprietors of 
estates Nos. 597 and .598 are the superior 
landlords in equal undivided shares. Tn 
the record -of-rights of 1911 the Plaintiffs’ 
holding was recorded as appertaining to 
estate No. .598 only. The Appellants 

(1 T. ti. n 48 Cal. m i j>. r, 84 0. W. N. 788 

(F. B.) 1920), 


then applied under sec. 105 of the Bengal 
Tenancy Act, for settlement of fair and 
equitable rent of this and other hoklings. 
The application in respect of each holding 
was numbered as a separate suit and these 
suits were heard together by the Ilevcmie 
Officer. At the trial before him the first 
of the issues wliich were framed was : 

“ Does see. 188 of the .Bengal Tenancy 
Acl o|)erate as a bar <o the maintainability 
of thest' siiils under sec. 105 This 
issue was dccijicd in favour of Iho present 
Appellanis on the finding that the ((*nanl 
DcdendaiiU in those suits liad failwl to 
make out tlaur case that the Plaintiff 
t/.c., the Court of Wards manager who 
sued on behalf of the Appellants) was a 
co-sharer landlord. He decided other 
issues against the tenant Defendants and 
lixed rcjits which were higher than those 
recorded in the record-of-rights. Appeals 
were preferred hy some of the tenant De- 
fendants hut tlic i'laiidill', Hesixmdent 
in the prcseml appeal, did not appeal 
against the ilecree against him. I'lu’se 
appeals were successful. The Special 
.Judge held that the Plaintiff in those suits, 
when he tiled the applications under see. 
105, Bengal Tenancy Act, was a joint 
landlord with his co-sharers within the 
meaning of see. 188 of that Act and as 
such was not competemt to file the appli- 
cations singly. After second ajipeals hy 
the landlords to the High Court were un- 
successful the Plaintiffs brought the suit 
out of which this appeal arises for a decla- 
ratory decree that the decree of the Reve- 
nue Officer was without jurisdiction and 
null and void. 

The first Court held that the present 
suit was barred under sec. 109 of the Ben- 
gal Tenancy Act. On appeal this deci- 
sion was reversed. The learned District 
.Twlge heUl that the present Appellants 
ii\ere not the sole landlords of the Plaintiffs 
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anti were therefore inootn potent to make 
the application under sec. 105 of the Ben- 
gal Tenancy Act and consotjuently the 
decision of the Revenue Officer was clearly 
without jurisdiction and as such not 
binding. 

On behalf of the Appellants it was con- 
tended that the qiie'^tion whether they are 
solo or joint landlords of tlu' Plaiiilifls can- 
not he re-agitaletl, that the fiiuling tlial 
they are joint landlords is erroneous and 
that the suit is barred l)y limitation. 

On behalf of llie Plaintitfs-llespondents 
a preliminary obiection was taken that 
the appeal was incompetent, ^'bis objec- 
tion w'as based on the fact that Rcsp(3n- 
dents Xos. 4 and 12 died din ing the pen- 
dency of Ibis appeal and their heirs were 
not substituted. On an examination of 
the pleadings it appeared that theiie Res- 
)>()ndents were not necessary parties to 
the appeal and the (il^jectioii was not fur- 
ther presse 1. 

Jn our opiiium the fu’st conteiiliun <tl 
the Appellants must succeed. 'J’hc Ueye- 
nne Officer had jurisdiction to decide 
whetlier or not the Appellants, when thc\ 
made the application to liiin under see. 
105 of the Bengal Tenancy Act , were joint 
landlords. His decision on this |)oirit not 
having been (piestioned by the PlaintilTs by 
appeal is final and binding on the parties 
to that suit. “It appears to be gene- 
rally agreed n[K)n that the decision of a 
Court in favour of a jurisdictional fjict, 
and therefore of its oNvri jurisdiction can- 
not be impeticbcd collaterally, and is con- 
clusive of jurisdiction excej)t against a 
direct attack.” (Hukum (’hand on We.9 
Judicata, p. 438"). The Plaintilts in this 
suit not having directly attacked this deci- 
sion of the Revenue Officer by an appeal 
cannot impeach it collaterally by a sepa- 
rate The learned Pistrict Judge in 


his judgment has referred to the Full 
Bench ruling in Hridoy Nath Boy v. Bam 
Chandra Burma Sarma (H. We are un- 
able to agree that it is not opposed to his 
decision. The following passage at p. 149 
supports our view : — ” When parties are 
before the Court and present to it a con- 
troversy which the Court has authority to 
di‘cide, a decision not necessarily (x)rrcet 
hut appropriate to that question is an 
exercise of judicial power or jurisdiction. 
So far as the jnrisdicUon itself is con- 
cerned, it is wliolly immaterial whether 
the decision upon the particuUir question 
be coiTect or incorrect. Were it held 
that a. Court had jurisdiction to render 
only correct decisions, then each time it 
made an erroneous ruling or decision the 
(’oiirt would he without jurisdiction and 
the ruling itself void. Such is not the law 
and it matters not what may he the parti- 
cular question ])resented for adjudication, 
whether it relat^i's to the jurisdiction of the 
Court itself or affects substantive rights of 
the parties litigating, it caiiuot be held 
that the ruling or derision is without juris- 
diction or is beyond the jurisdiction of the 
Court. ’ Here a question relating to the 
jurisdiction of the Revenue Officer was 
pres<‘nt:Ml for adjudication to him and 
even if lie <lecided it wrongly, lie still had 
jurisdiction to decide it. That decision is 
filial l>etween the (larties and the J^laintiffs 
cannot question it in order to support their 
plea that the Revenue Officer’s decree was 
void for want of jurisdiction. 

Taking this \iew it is unnecessary lo 
decide the other contentions urged on be - 
half of the Appellants. The appeal is de- 
cree<l. The judgment and decree of the 
lower Appellate Court are set aside .and 
the decree of the Munsif dismissing the 
suit is restored. The Appellants will get 

0) I. L. B. 48 Cal. 139 1 •. c. 84 0. W. N. 738 
(F. 0.) (1930). 
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their oosts from the Plaintiffs-Bespondenta 
in this and the lower Appellate CoRtt. 


H. C. 


lOIVU APPBLLATB JUB1S010T10II.1 
Appial prom Appbllatb Ordbb 
No. 2064 OF 1923. 


SCBBAWAWT, J. 
Mukebji, J. 

1925, 

Heard, 

13, December. 

Judgment, 

21, December. 


Nishi Kahta Ohau> 
nanBY oltcM N. Gbau* 
DHOBT, Defendant, 
Appellant, 

V. 

Gofbswar Chattbbju 
and ore., Plaintiffs, 
Respondents. 

Benffal Municipal Act (II of 1888) — MigibUily 
of pcnan qualiJUd to vote, but vluue name not 
entered m du veteri list to be a oandidate— Fram- 
ing of rulee under eec, IS of the Act—Eleetion 
Ruleeiof 1896-/tulee 8, 4 to IS, IS, U-Efeet 
of eee. IS anef rule read together— Specific Relief 
Act (I of 18TT), eec. (!'i - Ikelaratory euit for 
election, if maintainable—"' Legtd character,” tche- 
ther wide enough to indude right of franehiee and 
right of being elected. 

Unless the name of a candidate is in 


Mnnsif of Assannole, dated the 17th of 
February 1923. 

The facts of the case will appear from 
the judgment. 

Mr, Sarat Chandra Dose and Bobu 
Nirode Randhu Boy for the Appellant. 

Babu Jyotish Chandra Sarkar for the 
Respondents. 

The .lUDOMENT OF THE COURT WRS BS 
follows i — 

The Plaintiff wes a candidate for eleo» 
tion as a Municipal Commissioner in one 
of the wards of the Assansole Municipality, 
The election was held on the 4th Novem> 
ber 1922. The largest number of votes 
was secured by Mr. Haridas Ctoswami, 
the pro formA Defendant No, 2, next, in 
order, was the Plaintiff, then the Defend* 
ant No. 1 and last, in order, was another 
gentleman. There were two vacancies 
and Mr. (loswami and the Defendant 
No, 1 were declared duly elected. The 
Idaiutiff then instituted this suit for a 
declaration that the election of the De- 


the voters' list he, is not entitled cither 
to vote for election, or to stand a.s a candi- 
date for election. 

In the m.attkr of W. CoRKHUitj (I) dis- 
tinguished. 

Budge v. Andrews (2) and Stowe v. 
JoLiiiFFE (3) discussed. 

RaGUNATH S-ARMA V. JiBAN (.'H.AXDRA 

Sarma (4) followed. 

This was an appeal preferred on the 
1st of August 1923, against the decree of 
Babu Eumud Nath Boy, Subordinate 
Judge of Assansole of Zillah Burdwan, 
dated the 23rd of April 1923, affirming the 
decree jof Babu Kunja Behary Ballav, 

(It r, li. B. SB (M. YFf (1B96). 

(S) [1878] 8 O. P. D. 510. 

[1874] 8 0. P. 784. 

(4) a7 0.W.BrH«t*a888). 


Cendant No. 1 was not legal but void and 
that he, the Plaintiff, is a duly elected 
Municipal Commissioner. The suit was 
decreed by the trial Court and that decree 
has been affirmed on an appeal preferred 
by the Defendant No. 1. The Defendant 
No. 1 has preferred this appeal. 

Tlxe first ground urged on behalf of the 
Appellant is that the Courts below have 
erred in holding that his election was not 
valid. The Courts below held that the 
election of the Appellant was void as his 
name did not appear on the voters* list. 
It is urged that the Appellant possesseB 
the requisite qualifications and that the 
omission of his name in the voters’ list 
cannot deprive him of his status to vote 
or stand as a candidate, and is a matter 
which is purely one of form and not of 
substance. For. this argument reliance 


118 
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lias been placed upon the decision, In the 
iruitter of W, Corkhill (1). That was a 
case under the Calcutta. Municipal Con- 
solidation Act (II, B. C., of 1888) and the 
rules issued by the Ijocal Government 
under sec. 19 of the Act. In that case 
the Court construed the different sections 
of the Act dealiiifr with matters relatinj^ to 
election and found that as ref^ards persons 
qualified to vote there was nothing speci- 
fic in the Act which prevented or disen- 
titled a person who was qualified to vote 
under sec. 8 from exercising his right in 
the event of his name not appearing in 
the revised list of voters, that the only pro- 
hibition of the nature wliich existed was 
that to be found in the rules issued by 
the Tjocal Government under sec. 19, but 
at the same time there was no similar 
prohibition to be found in the rules which 
would disentitle or disqualify a person 
qualified to vote under sec. 8 from exer- 
cising his right of either becoming a can- 
didate or proposing or apfU’oving tlie can- 
didature of some other person. TJie 
wording of the sections of Act 11 (B. C. 
of 1688) or the rules referred to above are 
not the same as those of the relevant sec- 
tions of the Jiengal Municipal Act, as it 
stands at present, or the Bengal Munici- 
pal Election .Rules of 1896 under which 
the election in the present case was held. 
Sec. 15 of tile Act imi)oses upon the Local 
Government the duty of laying down 
rules not inconsistent with the provisions 
of the Act for the conduct of elections and 
relating to the qualifications rc(piircd to 
entitle any [>eraon to vote at an election 
and embodies in it a proviso sjKjcifying 
the condition which would entitle a ))er- 
son to vote at the election. K. while 
laying ,dow n the qualifications of voters, 
repeals and enlarges the provisions of sec. 
16 md makes it a condition of eligibility 
^ (ft I. L. E 32 Cal. 717 OW). 


to vote that the person has been duly re- 
gistered as provided in rr. 4 to 12. R. 11 
lays down that the register prepared and 
amended in conformity with the earlier 
rules shall be deemed to be the final regis- 
ter of voters entitled to vote whether at 
a general election or at any bye-election. 
U. 13 in laying down the oualifications of 
candidates says that any person qualified 
to vote under the rules and not disquali- 
fied under sec. 57 of the Act shall be 
(pialified to be elected as a Commissioner. 
It is noticeable that r. 13 says : “ Any 

person qualified to vote under these 
rules,’* while rr. 11 and 12 say “ persons 
entered in the final register are entitled 
to vote.” From this a plausible argu- 
ment has been advanced that a person 
who is qualified to vote, that is to say, 
possesses the rc(|uisite qualification of a 
voter, is qualified to be elected a Commis- 
sioner, although his name not being in 
the register, he may not be entitled to 
vote. This argument, however, over- 
looks the provision which is to be found in 
sec. 15 itself and which runs in these 
w’orcls : “ No person who is not entitled 
to vote at the election of the Commis- 
sioners of a Municipality shall be deemed 
qualified for election to be a Commissioner 
of such Municipality.” The only ]xjs- 
sible view, if the Act and the rules are read 
together, is that unless the name of the 
candidate is in the list, he is not entitled 
to vote for election nor qualified to be 
elected. It is said that this interpreta- 
tion will result in an anomaly, as under 
r. 14 the nomination has to be sent in not 
less than 21 days before the election, and 
the final register is not prepared until 
much later, and therefore it would not be 
possible at the time of sending in the nomi- 
nation to know who would dt would not 
be entitled to vote or stand at the election. 
R. 13| howevoTi spesks oiily of the quali* 
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ication required at the time of election 
md not at the date of the nomination. 
Rules which are of similar import wore 
considered in tlie case of liutlgc v. An- 
irevos (2), where it was held tliat a can<li- 
date’s name must be on the rolls at the 
lime of the election but it is nut necessary 
that it should be on the rolls at the time of 
iioniination. In an interesting^ judgment 
in the case of Stowe v. Jollijfe (y), Lord 
Coleridge reviewed the history of the 
establishment of registers of voters by the 
llefonns Act, in connection with voting 
under the Ballot Act of 1872, under sec. 
7 .of which the entry of the name of a 
voter on the register was a condition pre- 
cedent to the exercise of a franchise by 
him, and obsei-vetl that the register was 
established by the Keforms Act expressly 
for the purpo^ of obviating long and ex- 
[)en8ive scrutinies. Dealing with a case 
of election of the head priest of a temple 
under a scheme framed by the Court, this 
Court had occasion to refer to the Bengal 
Municipal Act and the election rules 
under that Act in the case of Ihujhunalh 
Sarma v. Jiban Chandra Sarma (1) and 
the following observations ap^iear in the 
judgment : “A similar provision (mean- 
ing similar to timt contained in sec, 7 of 
the Ballot Act of 1872) will be found in 
the rules framed on the 21st November 
1826 under the Bengal Municipal Act. 
These rules are so framed as to make no 
l)erson eligible to vote unless he has been 
previously duly registered in accordance 
with the rules prescribed for the main- 
tenance of register of voters.” This is 
the view that we take of the rules and we 
are accordingly of opinion that the Ap- 
pellant’s first contention cannot succeed. 

(3) [1878] 3 0. P. D. 610. 

(3) [1874] 8 0. F. 784. 

( 4 ) 27 0. W. V. 312 (19S8)> 


The next contention of the Appellant is 
to the effect that the Plaintiff was not en- 
titled to a declaration that he was a duly 
elected candidate. That a suit for a de- 
claration that the election of the Defend- 
ant was void is maintainable under sec. 
42 of the Specific Belief Act cannot be 
disputed. B. 29 which says that all dis- 
putes arising under the rules shall be de- 
cided by the Magistrate and his decision 
shall be final and r. 23 which says that 
the presiding officer shall then and there 
<leclare such candidates as have the largest 
number of votes to be duly elected and 
which authorizes the presiding officer to 
adjourn the proceedings in the case of a 
dispute which he is unable to decide and 
to rejort to the Magistrate and makes 
the decision of the Magistrate on the dis- 
pute final, cannot be taken to oust the 
jurisdiction of the Civil Court in view of 
the proviso to sec. 16 of the Bengal Muni- 
cipal Act. That proviso runs in these 
words : ‘ ‘ Provided that nothing contain- 
ed in this section nor in any of the rules 
made under the authority of this Act 
shall be deemed to affect the jurisdiction 
of the Civil Courts.” In this suit no con- 
sequential relief but only declarations 
have been asked for and the question is 
what arc the declarations which the 
Plaintiff is entitled to obtain. The 
Plaintiff asks for two declarations, viz., 
that the election of the Defendant No. 1 
was illegal and void, and that he himself 
was the duly elected Commissioner. 
Under sec. 42 of the Specific Belief Act, 
the Court may make a declaration that 
the Plaintiff is entitled to a legal charac- 
ter or to a right as to some property, and 
the other declarations that may he in- 
cidentally made are mei'ely ancillary to 
the declaration sanctioned by the section 
which limits it to specific legal character 
or right to property {Ramdaa v. Sccfi^ 
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tary of State (5) and Kunhiamma v. Kun- 
foumt (6)]. There is some authority for 
the proposition that the Plaintiff in a suit 
under sec. 42 of the Specific Eelief Act 
may obtain a declaration that he was 
duly elected [6'obhapat Singh v. Abdul 
Gaffur (7)] . That was a suit instituted by 
a person who had secured the larfjest 
number of votes and whose election was 
set aside by the Magistrate on the ground 
that he was not a person qualified to stand 
us a candidate. He instituted the suit for 
a declaration that he was a pei'son quali- 
fied to vote and stand as a candidate ai>d 
for a declaration that he was duly elected. 
The learned Judges held that the words 
‘ ‘ legal character ’ ’ in sec. 4*2 of the Speci- 
fic llelief Act are wide enough to include 
the right of franchise and also a right of 
being elected as Municipal Commissioner. 
8o far as this declaration is concerne<l, it 
clearly comes under see. 42 of the Act. 
As regards the declaration that the Plain- 
tiff was duly elected the learned Judges 
proceeded to consider the merits found 
that there was a grave irregularity and re- 
fused to grant the declaration being of 
opinion that they ought not to do any- 
thing to validate an election which wa.s 
open to so grave an objection. This cer- 
tainly suggests that, in their opinion, 
such a declaration could be given in the 
suit. The matter, however, does not ap- 
pear to have been cx)nte8ted or argued and 
in the result the declaration was nut 
granted. The right to declare a candi- 
date as duly elected being entirely in the 
presiding officer or the ^lagistrate, whe- 
ther the Civil Court in a suit under sec. 
42 of the Specific Belief Act and which is 
not of the character contemplated by sec. 
46 of the Act, is entitled to make such a 

*, -(S) V> 0. L. J. 76 (I9I2>. 

(6) I. Ii. B. 16 Had. 140 (1892). 

v7) i. li. B. ?4 Cal. 107 (1897). 


declaration is a matter which is open to 
doubt. The authority of the decision in 
the case of Sabhapat Singh v. Abdul 
Gaffur (7) has been doubted by the Mad- 
ras High Court in the case of Natamja 
Mudaliar v. The Municipal Council of 
Mayavaram (8) and the observations of 
the learned .ludges as to the second de- 
claration have been held to be in the 
nature of obiter dicta. Assuming, how- 
ever, that in Sabhapat Singh’s case (7) 
such a declaration might legally be made 
as the Plaintiff has secured the largest 
number of votes and would have been duly 
elected but fur the Dlagistrate’s order 
holding that he was disqualified to stand 
as a candidate, 1 am deafly of opinion 
that the 1*la intiff in the present suit is 
not entitled to a declaration to that effect. 
He has succeeded in showing that the 
election was void, and the necessary con- 
sequence of his success in this respect is 
that he cannot get any benefit out of it. 
A |)erson who was nut entitled to stand as 
a candidate was allowed to have votes re- 
corded in his favour and though the Plain- 
tiff obtained the next smaller number of 
votes, it is impossible to foresee what the 
result of the poll would have been if the 
Defendant No. 1 was not allowed to 
stand. This declaration therefore the 
Plaintiff was nut entitled to obtain in the 
present suit but only a declaration that 
the election was void as the Defendant 
No. 1 was nut qualified to stand as a can- 
didate and a declaration that the Plaintiff 
was entitled to i>ai'ticipate in the election 
after the exclusion of the Defendant No. 1 
ns Ills rival candidate. The decree pass- 
ed by the Munsif which* has been upheld 
by the Subordinate Judge should accord- 
ingly be altered in the manner indicated 
above. 

(7l I. L. B. 84 Csl. 107 (1897). 

*8) I. L. B. 86 Usd. 120 (1911). 
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The appeal succeeds to the extent indi- 
cated above, but in the circumstances of 
the case each party should boar his own 
costs in this Court. 

H. C. 

[ORIMINAL APPELLATE JURISDICTION.] 
App. No. lot OF 1924. 
Nbwbould, J. \ Bishnupada Dbb, 

B. B. Ghobb, J. [ Accused, Appellant, 
1924, I V. 

28 , August. I The Kinq-Empbrob. 

Criminal Procedure Code (Act V of 1898), sec, 
STO-^Conviction hy a Presidency Magisiraie^ 
Omission to record all tite particulars required 
hy section, whether an illegality or irregularity 
whan such omissif^i is not of real importance — 
Reference in recording reasons on re trial to those 
recorded on the first occasion, propriety of 

A residency Magialratc haft nol to 
Write a judgmeni in accordance with the 
provisions of sec, 3 (j 7 , (*r. ]*, ( , -I// that 

he is required to do is to record certain 
particulars laid down in sec, 370 and in 
case of conviction and sentence of im- 
prisonment or fine crccedimf two hundred 
rupees, a brief statement of the reasons 
for the conviction. 

Where the Magistrate did not sirietlg 
comply with sec. 370 and did not record 
the various particulars required to be re- 
corded in the usual way on the printed 
form provided for the purpose, but the 
omissiom were of no real importance : 

Held— That the omission to comply 
with the provisions of sec, 370 was no 
more thun an irregularity and was not an 
illegality which vitiated the trial. 

Where the Magistrate in recording 
reasons under sec, 370 in a re-trial held 
under orders of the High Court referred 
to those reeorded bff him when the case 
had been tried in the first insttnicc : 

Held — That since the Magistrate is 


only required to record brief reasons for 
the conviction there was no serious 
objection to his referriny to a document 
on the record instead of taking the trouble 
to re-write those portions of it which 
should have been included in his final 
order. 

This was an appeal against a conviction 
and sentence by one of the Honorary Presi- 
dency Magistrates of (.Calcutta. 

The facts of the case will appear from 
the judgment. 

Babus Satindra Nath Mukherjee and 
Jahnabi Charan Das Gupta for the Ap- 
pellant. 

Mr. Khundkar for the (‘rown. 

The JUDllMENT OF THE COURT WilS as 
follows : — 

The Appellant Bishnupada Deb has 
been convicted on four charges. The first 
is a cliarge of having conspired with 
i. r e other persons to cheat one llorey 
Krislo Itouth. The other three charges 
relate to three specific acts of cheating 
committed in pursuance of this conspi- 
racy. On the charge of conspiracy the 
Appellant has been sentenced to one year's 
rigorous imprison meiit and to pay a line 
of rupees 1,000 or in default rigorous im- 
prisonment for six months. On the 
other three charges he has been sentenced 
to one year's rigorous imprisonment on 
each charge, all the substantive sentences 
of imprisonment to run concurrently. 

This case was instituted by a complaint 
wliicli was laid as long ago as the i24th 
October 10-21. At the first trial before 
the Honorary Presidency Magistrate 
there was a serious en-or in the framing of 
the charges which necessitated the convic- 
tion and sentences of the Appellant and 
his co-accused being set aside by this Court 
and a re-trial on a. properly framed 
charge ordered. At this re-trial the two 
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co-ai*c*iiso(l of llie Appellant ])leadeil puilty 
at a late stage. Tlie hearing of this ap- 
peal has lasted more tluin two days. 
Having regard to the length of time that 
lias been occupied l)y the trial we are 
anxious not to delay the final disposal ot 
this case. To-<lay being the last day of 
the term in order that we may ^ign the 
judgment before the (-onrt closes, it is im- 
}x)ssible for us to deliver such a lengthy 
judgment as we should have done under 
other circumstances. Hut though we 
shall ileal with the case somewhat 
briefly we ha\e carefully considered the 
able defence set up on behalf of the Ap- 
pellant by the learned Vakils vvho ap- 
peared on his behalf, and the shortness of 
our judgment does not mean that these 
arguments have Jiol recehed careful con- 
sideration. Our task is rendered easier 
by the great care with which the learned 
Honorary Alagistrate has tried the case 
and we find ourselves in substantial agree- 
ment with all liis lindings. 

I'he main facts of the case are as fol- 
lows : — We are satislied on the evidence 
that the firm of William Anderson and 
Co., of vvliicli the Appellant and one of 
bis co-accused Mears and one Dhirendra 
who turned King's evidence were partners, 
was a firm which did very little real busi- 
ness but was making money by the un- 
law'ful method of ordering goods on credit 
and selling them at a lower price than the 
cost price but at a higher price than any 
sum actually paid in part payment by 
the firm. The complainant Uoutli was 
induced to believe that the firm was a 
genuine firm doing a large husiness and 
his first transaction with them was to 
agree to supply them with a number of 
barrels of cement. On entering into this 
contract he was told that Dhirendra, the 
informer, would supply part of the cement 
Jbo the tiim bib behalf and that llaren- 


dra ( I hose, one of the co-accused, would 
supply the remainder. The uiiderKtaiidiiig 
was that he sliould pay cash to these two 
jiersons and recover the amount ])ayable 
by tile firm at a later date. In pursuance 
of this- agreement lie paid several thousand 
ru[)ees’ to Dliirendra and Harendra but 
never received any money from tlie firm. 
When he ])ressed for jiayment he w'as in- 
duced to take up the |x)st of bayiian of 
the firm on tlie understading tliat he 
must pay rupees 50 thousand into the 
firm. To gain this agency ho paid a 
sum of nearly rupees ‘20 thousand. Sub- 
sequently he was? induced to substitute 
file arrangement that he sliould be a 
banian for partnership arrangement and 
the deed of partnersliip was actually 
drawn up. Then finding that he was 
getting nutliing from the firm he com- 
plained to the Deputy roiiiuiissioner ef 
Police. 

We have nut Hie least doubt that the 
story told by Kouth is substantially true 
nor ha\e we any doubt that the Appel- 
lant was a member of the conspiracy to 
cheat Houth and that lie actually took 
part in the separate incidents of cheating 
which are Hie subject of the other tliree 
charges. 

The main [loints which were argued on 
behalf of he A})pcllaiit were as follows : — 
Jt was first eon fended that the judgment 
ol tile lower Court was not in accordance 
with luw'. Sec. d70, (T. V. C,, however, 
does not require that a Presidency Magis- 
trate should write a judgment. All it re- 
quires is that instead of recording a juilg- 
iiicnt lie should record certain particulars, 
and in case of conviction- and sentence of 
imprisonment or fine oixceedirig rupees 
‘2UU, a brief stateine;at of the reasons 
for the conviction. It is to be regretted 
that the learned Presiileticy Magjistrate 
did not strictly comply with sec. 370. 
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The various particulars required to be re- 
corded have not been recorded in the usual 
way on tho printed form provided for the 
purpose. We find on the record that all 
the imjTortant items of these jiarticulars 
have been recorded and the omissions are 
of no real importance. So far as there 
had been any omission to comply with the 
provisions of this se(*tioii it was no more 
than an iircffularity and was not an il- 
lej^ality vvhicli vitiated I he trial. Olqec- 
tion has been taken more particularly to 
his reference in his so-callcd second judg- 
ment to his previous judgment. There 
would be considerable force in this argu- 
ment had it been necessary that he should 
write a judgment in accordance with the 
provisions of sec. 367, Or. P. G. But 
since ho is only i‘e([uircd to record brief 
reasons for the conviction we see no 
serious olijcction to his referring to a docu- 
ment on tile record inst(*ad of taking the 
trouble to re-write those |H)rtions of it 
whieli should have been included in his 
final order. We have satisfied ourselves 
that there is no force in the contention 
that in deciding tho case finally the 
learned Magistrate was influenced by the 
evidence of the witnesses who could not 
be recalled for cross-examination after 
the amended charge. 

The case depends largely on the weight 
to be attached to the evidence of the com- 
plainant Kouth. We have carefully con- 
sidered the case from this point of view 
and the bearing of the other evidence, oral 
and documentary on his veracity. IMiere 
can be no doubt that Kouth w'ns a man of 
no great intelligence and was more easily 
deceived •because he was desirous of 
making money easily. But the probabi- 
lities are in favour of his story and against 
the Appellant. On the case for the Ap- 
pellants their firm was one with a very 
0m»U capital According to them ihe 


original capital w'as rupees 4,000. This 
we may say we <lo not believe to be true. 
But even accepting it as a fact it is ini- 
jiossihle to believe lhat Kouth would have 
agreed to put rupees i)0 thousand into the 
finn and have actually paid nearly rupees 
-0 thousand if he had known the true 
nature of the firm. In order that he 
should have <lone this he must have been 
deceived into believing that the firm was 
doing a far larger business than the docu- 
mentary aiul other evidence show. If he 
was decrivod in believing this, there 
seems little reason for doubting that he 
was <leceived in the manner he has des- 
cribed. That the present Appellant was 
taking a leading part in the conspiracy 
and in the actual deception of Kouth is 
also clear from the evidence. As one 
out of other incidents we may refer to his 
visit to Bhadrak to induce the eornplainant 
to provide* further’ money. No reasonable 
examination other than that suggested by 
the prosecution has been given why he 
should have gone to this place. 

As regards the individual charges it is 
urged that it is not frroved that there was 
any consjnracy prior to the I5th July 
when the complainant was first brought 
into negotiations with the Appellant’s 
firm. . The date of the conspiracy is given 
in the first charge as between the 4th July 
lyjl and the 3rd day of September 1921. 
It was not necessary for the prosecution 
in sup|K)rt of this charge to give evidence 
tliat there was conspiracy during the whole 
of that period. It is sufficient that they 
were able to establish that the Appellant 
and his co-conspirators were parties to a 
criminal conspiracy at some period bet- 
ween these two dates. 

As regards the other three charges it is 
urged that the evidence is insufficient to 
prove that the Appellant himself was ac- 
tually concerned with these th|!ee trap* 



984 


THE CALCUTTA WEEKLY NOTES. 


[Vob. XX*: 


UrsHNrrAUA l)En v. The King-Kmperor. 

sactions. But ouce his |)artnersliip ' in 
the conspiracy is established there is very 
little more to be proved to establish his 
connection with these definite acts and 
there is in our opinion sufficient evidence 
to establish that he vras an active party 
in all these three acts of cheating. 

We are asked to reduce the sentence 
passed on the Appellant mainly on the 
ground of the long period of his anxiety 
owing to the protraction of these proceed- 
ings. We find from the order-sheet that 
the Appellant himself was to some e.\tcat 
to blame for the delay. On several occa- 
sions the case Lad to be adjourned owing 
to bis failure to appear. The matter too 
has already been taken into consideration 
by the trying ^lagistrate vvlio had passed 
a sentence of two years’ rigorous imprison- 
ment at the original trial. We can see 
no ground for further reduction of sen- 
tence. 

This judgment does not deal fully with 
all the |x)ints that have been argued or all 
the points that have been considered, but 
we have, as already stated, given the most 
careful consideration to the evidence on 
the record and the arguments of the learn- 
ed Vakils for the Appellant who did the 
best that could be done for their clients 
in a most difficult case. 

The appeal is dismissed. The Appel- 
lant must surrender to his bail and under- 
go the unexpired portion of his sentence. 
S. C. M. 


ICBiHiNAL BSVISIONAL JUBiSOlCTlON.) 
Rev. No. 37 or 1926. 

tDWABlKA NaTB MiSBA, 
Accused, Petitioner, 

V. 

Tub Kimg-Empebob, 
Opposite Party, 
aSwur’viii (V, Bt C., of tOW), rult imeto* — 
m«r# than om tola of gal: (ofbm mte- 


G. C. GHOsr, J. 
Duval, J. 

1P26, 

9, March. 


ture for dUuUd m valor, if 

making mixture. 

Under the rules under the Excise Act 
a person cannot be convicted of having an 
excess of a mixture of opium for smoking 
when the quantity of smoking mixture 
found in his possession is not beyond that 
allowed by the rules but over and above 
that quantify he has a quantity of opium 
diluted in water. Such solution cannot 
he. held to be an admixture, for the pur- 
pose of smoking. 

This was a Rule against an order of 
oonviction and the sentence passed on the 
Petitioner under sec. 9 (c) of the Opium 
Act I of 1878, by the Deputy ^Magistrate 
of Midnapore, dated the 4th November 
1925, which 'order was affirmed on ap- 
peal hy the Sessions .Judge of Midna- 
pore. 

The facts of the case will ai)pear from 
the judgment. 

Sabas Srobodh Chandra Chalterji and 
.\run Ch. Hose for the Petitioner. 

Mr. Khundkar for the Crown. 

The Judgment oi' 'the C'ouht was as 
follows : — 

The accused has been convicted and 
sentenced on appeal by the Sessions Judge 
to a fine of one ru})ee and the few days’ 
imprisonment already suffered before the 
hearing of the appeal on the ground that 
he had an excess of a mixture of opium 
for smoking not allowed by the rules in 
his house at the time of its search. 

Tbe facts appear to be that at the time 
of the search there were found 63J grains 
of opium, 52 grains of guli, i.e., an admix- 
ture of opium and guava leaveo for smok- 
ing and 1^ tolas of opium and water in a 
bottle. Under the rules a person is 
allowed to possess three tolas of ordinary 
opium and one tola of a smoking mixture. 
The Judge found that a teohnioal offence 
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has been committed as the so-called liquid 
opium plus the guli amounts to more than 
one tola and that these two are admix- 
tures for smelting. As a matter of fact 
he had only 62 (:3rrains of guli in a form fit 
for smoking, and the only point is whe- 
ther the mixture of opium and water to 
the extent of tolas kept in a bottle will 
amount to admixture of opium. We can 
find nothing in support of such conten- 
tion, and in this connection we have be^n 
referred to the case of Upendra Nath Bis- 
was V. Emperor (1), where the Judges re- 
mark in reference to denatured spirit : 

We are not prepared to hold that pure 
dilution of denatured spirit with water is 
a process for the manufacture of an excis- 
able article.’* In the present case we 
have a dilution of opium in water, and it 
is admitted that if this is not an admix- 
ture, the« accused cannot be convicted. 
We do not think that wo can hold that 
opium diluted in water can be held to be 
an admixture for the purpose of smoking. 
It is obvious that much more preparations 
would have to be made before a mixture 
mainly consisting of water could be 
smoked. 

In this view of the matter we make the 
Buie absolute and set aside the conviction 
and sentence. The fine, if paid, will be 
refunded. 

S. Q. M. 

t 

11) T.'L. 11.41 Cal. 694: f. c. 18 C, W. N. 

486 U913). 


[CRiM NAL REVJSIONAL JURISDICTION.] 
Full Beneh Reference 
No. 1 or 1926 

IN 

Mis. Case No. 94 or 1926. 
CHATTEB.IBA, J, ' 

Orkaves, j. Muhammad Sulbman 

Rankin, J. and ors., Petitioners, 

Panton, J. . v. 

Mdkerji, j. The Kino-Empebob, 

1926, Opposite Party. 

11, August. 

Calcutta Police Act (IV^ ll. C.^ of sec. 70 

— Deputy Conimissioneii^s power to detain in police 
custody person airrested without warrant— Such 
person^ if can he detained for longer time than 
necessary^ to bring him before a Presidency Magis- 
trate— Smh detention^ if can be contim^d for 
Jurtherance or completion of police investigation, 

J Drptitij Commissioner of Police in 
Calcutta bff virtue of his powers as a 
Justice of the Peace or titherwise cannot 
lawfnlhf order Ihe detention in police cus- 
tody of a person arrested without warrant 
for any lonyer time than is necessary to 
enable such person to be brought before a 
I * residency M ag ist ral e . 

Snell officer cannot lawfully order that 
the detention of any such perstm as afore- 
said at a police-station or in police cus- 
iodif shall continue until the police in- 
vestigation shall have been (a) further ad- 
vanced or (b) completed, notwithstaruHng 
that the time within which such per.um 
might have' been brought before a Presi- 
dency Magistrate has elapsed. 

This was i Rule issued on the. Coiiimis- 
siouer of Police, Calcutta, on the applica- 
tion of the IVtitioners who wore arrested 
and detained in police custody pending an 
investigation. The Rule cainc on for hear- 
ing before Rankin and C'hot/.ner, JJ. ,.who 
made a Heforcnce to the Pull IViich. 

The Ordkr Ob’ Rkferfac k was us fol- 
lows : — . P , 

Rankin, J.— This is a Rjile issued on 

124 
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the 29ih June 1926, at the instance of 
fourteen Petitioners, calling uixni tlie 
( ‘ominissioncr of Police to show cause why 
directions of the nature of a habeas corpus 
should not be fjivcu niulor sec. 491 of the 
Criminal Procedure Code. 

It ax)pears that on the 2Ith June last 
one Butto Kristo Das was stabbed in 
Colutolla Street; that on the 2Gth June 
nineteen persons including the Petitioners 
w'ere arrested under sec. 54 of the Criminal 
Procedure Code on suspicion of being 
concerned in the assault : that they were 
detained in custody at the Jorabagan 
lo(.‘k-up; that on the 28th Jr.ne applica- 
tion was made by Counsel on behalf of 
the Petitioners for hail to Mr. Hunt, a 
Deputy Commissioner of Police; that this 
application for bail was refused; that they 
were sent back to the lock-up without 
being brought before any Presidency 
Magistrate ; and that they were still there 
on the afternoon of the 2nd July when 
this Rule was heard. The offence in res- 
pect of which the arrests were inu<le is 
stated to be laid under see. 326 of the 
Jiwlian Penal Code and is a uon-bailablc 
offencs. 

It is contended on behalf of the Peti- 
tioners that their detention in police cus- 
tody has been wholly illegal ; that as per- 
sons taken into custody by a Police oiheer 
without a warrant their rights in this res- 
|iect are defined by sec. 76 of the t.'alcutta 
Police Act (Bengal Act JV-of 1866); and 
that there is no authority in a Deputy 
Commissioner of Police to detain them in 
jiolice custody for any longer time than is 
required to bring them before a Presidency 
Magistrate. 

On behalf of the Commissioner of 
Pdlice it is argued that sec. 76 confers no 
right upon arrested persons to be sent be- 
fore a Presidency Magistrate forthwith; 
that -the Deputy Comjmissiouer as a 


Justice of the Peace has power under sec. 
7 of the Act to |)ustpone the time at which 
arrested |.)ersons shall be brought before 
a Presidency Magistrate; that no limit of 
time is prescribed by the Act to fetter his 
discretion ; that a person arrested without 
a warrant can be kept by him in police 
custody until the Police investigation is 
comtilete, and tile case is ready for hear- 
ing by a Presidency Magistrate; that in 
some cases Police custody of the accused 
is necessary fur identification and other 
piir[K)se8; and that, while the High Court 
may have the right to correct abuse of 
this )X>wer of detention, the present case 
is nut of this character u))on the facts. 
Reliance is jilaced upon the rule-making 
power vested in the Commissioner of 
Police by sec. 9 of the Act. It is said, 
moreover, that the Police have acted on 
these principles for many years and that 
in one case at least a Division Bench of 
this Court has confirmed the practice — 
Srilal ,]fjarwalhi v. Kmperor (I) — 8uhra- 
wardy and Duval, JJ. 

The affidavit of Mr. Hunt in opixisitiou 
to the present Rule states as follows : — 

9.— “ That hail was refused |>ecause 
the offence was a non-bailable one and 
because further investigation was con- 
sidered necessary and because I ajipre- 
bend that the Petitioners or some of them 
may abscond or otherwise ham|)er the 
completion of the investigation.’* 

40. — “ That as soon as the investiga- 
tion which is now proceeding has been 
completed, they will either be discharged 
or produced before a Court.” 

It is only right to say that the view 
taken by the Deputy Commissioner seems 
to be in entire accordance with the views 
expressed in the case of tirilal A'^artcalla 
v. Kmperor (1) — “ I am not prepared to 

(I) Cr. Mia. Case No. 61 of 1828, decided lit 
AprQ 1926. Unreported. 
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hold that under the law it is. the (inty of 
the Deputy CommiRsioner^ a Justice of 
the Peace, to place an offender fortliwitb 
before a Magistrate, for in the first instance 
there is no period mentioned in the Cal- 
cutta Police Act within which this must 
be done, and in the second place as a 
Justice of the I’eace the Deputy Commis- 
sioner is entitled to lake such steps as may 
he necessary to complete an investigation 
before placing the matter before a Magis- 
trate ” (per Suhrawardy, J.). 

It has been explained to us that the 
practice in Calcutta is for accused per- 
sons, detained as tliesc Petitioners have 
been, to be brought before the Deputy 
Commissioner every morning who dis- 
charges them, sends them for trtal or 
sends them back to the lock-up, according 
to the state of the investigation reiwrts. 
A not too favourable s|)ecimen of such pro- 
ceedings is <le8cribed in the report of a 
case tried by Mukerji, J., at the Sessions 
in J9*i4 \Panclikari Duit s ease (‘2)J 
where the learned Judge had to consider 
the admissibility and value of a confession 
made after a fortnight in Police custody. 
He doubted the legality of the proceedings 
but did not require to decide tl«e point. 
He referred to a jirevious decision of 
Walmsley, J., where the detention waA 
apparently held to have been improper in 
the circumstances of that case, but no deci- 
sion was given as to the legality of any 
such detention. 

In my judgment the question before us 
must be determined solely by a construc- 
tion of the Act of 1866. That Act can be 
construed -on its own language, and no 
real help is obtained by comparison of 
the language of any other Act. But it 
may be worth while as a precaution 
against false inferences and anachronism 

(2) I. L. B. SS Cal. 67 at pp. 70-71 1 s. c. 30 
C. W. N. aOO (103«). 


to point out that the language of every 
section with which we are here concerned 
ie^at least as old as .Act XIII of 1856 
which applied to the three .Presidency 
Towns and to other places. Many sec- 
tions of this .Act are simply borrowed 
from one or other of the several Police 
Acts passed in England in 1839. Tt 
would .seem that sec. 76 and the follow- 
ing .sections of the Calcutta Act of 1866 
with wliich we are chiefly concerned is an 
adaptation of sec. 69, and the following 
sections of the Mctro))olitan Police Act of 
1893 ci and 3 Viet., cap, 47). Nothing, 
however, is gained by referring from the 
one to the other. It may be noted that 
different English Acts have dealt with this 
matter in different ways — Town Police 
Clauses Act, 1847, sec. 15 (10 and 11 
Vic., cap. 89), Summary Jurisdiction Act, 
1879, sec. 38 (42 and 43 Vic., cap. 49). 

It is not in doubt that the right to be 
taken out of Police custody by being 
brought before a Magistrate is a right 
given iu the interest of the accused. It is 
given for more reasons than one. It pre- 
vents arrest and detention with a view 
to extract confessions, or us a means of 
coni^ielling fieople to give information. 
It prevents police-stations being used as 
though they were piisons — a purpose for 
which they arc unsuitable. It affords an 
early recourse to a Judicial Officer inde- 
pendent of the Police on all (lueslions of 
bail or discharge. These matters are not 
m doubt. The question is as to terms in 
which the right is given and its exact ex- 
tent. 

Now a first principle of the Calcutta 
Police .Act of 1866 as of its predecessor 
.(Act XIII of 1856) is that the Commis- 
sioner or his Deputy is not in ordinary 
times a Magistrate of Police and by sec. 
3 the word " Magistrate ” means a 
“ Magistrate of Police — in .the more 
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ijioilern terms provided by tl»e CriiiiiiiHl 
Procedare Code a “ Presidency Magis- 
trate.” This is the meaning in sec. 7(i 
and sec. 78. 

Sec. 76 is as follows : — Every person 
taken into .... custody without a 
warrant by a Police oflicor shall be taken 
to the police-station in order that such 
ixsrson may be detained until he can be 
brought before a Magistrate, or until he 
sfiall enter into recognizances with or 
without sureties for his appearance before 
a ^fagistrate. 

His detention at the ]x)lice-station is to 
be until lie can be brought before a Pre- 
sidency ISfagistrate or until he shall enter 
into recognizances for his apjiearance be- 
fore a JVesideney Magistrate. See. 78 
tells us that every recognizance shall be 
conditioned for the appearance of the per- 
son thereby iKjnnd before the Presidency 
Magistrate a I his next sitting. Is'either 
section involves the need for any order of 
a Justice of the Peace. In the case, 
therefore, of every offence in respect of • 
which bail is accepted, it seems plain that, 
file accused can get before the Presidency 
Magistrate at his next sitting. The in- 
vestigation may he complete or incom- 
plete. The accused may or may not be 
wanted to [loint out a place, to klentify 
property or to have his foot-prints taken. 

If he is not allowed bail or cannot find ' 
the bail, what then? Sec. 76 apfiears to 
Bay that he is to be detained at the ]K)lice- 
Btation until he can be brought before a 
Presidency Magistrate. It jiuls tliis duty 
on the olTlicer in charge of the station, 
whatever his rank may be. It is con- 
tended in defence of the [iresent practice 
tliat this is not meant literally ; that it 
cannot {X)iiit to the earliest moment at' 
4 is physically possible, for the ac- 
cused to be produced in Court; that it is 
elastic expression which takes some 


account of convenience ; that this lets in 
the pCwers of a Deputy Commissioner qua 
Justice of the Peace ; that he Has a discre- 
tion as to the convenient time ; that no 
limit in hours or days has been put to this 
discretion ; that so long at all events as he 
does not go too far lie can insist on com- 
pleting his investigation first specially if 
he wants the presence or the assistance of 
the accused. 

1 do not know^ whether this statement 
succeeds in renreseiiting fairly the case 
made in ojiposition to this Rule. I have 
tried to state the argument in its most 
reasonable form. But in my judgment it 
is a had argument, however it is put. 
Wliat the section recpiires is that the man 
shall he brought before a Presidency 
Magistrate as soon as his j)roduction is 
practicable. It is not a physical limit in 
the sense that he is to be taken by the 
shortest route and the fastest vehicle, by 
day or by night, without stopping to re- 
cord his name and address, whether or 
not he is ill or has become unconscious. 
The reference is to the ordinary daily 
routine of a police-station on the one hand 
and of a Magistrate’s (’oiirt on the other* i 
It requires something to bo done as soon 
us a reasonable man minded to make no 
delay can manage in the ordinary (’oiirse 
of his daily duty. There is no room here 
for an unlimited discretion to iKistfKine; 
for the doctrine that the investigation of 
the grounds for susiiicion must be com-' 
pleted ; for delay on the chance that fur- 
ther evidence may be forthcoming; for' 
lime to test or to consider the evidence 
that has led to the arrest. Th6 simjde 
English notions of the thirties or the 
fifties may be out of date, but *they are 
not obscure : and if the legislature has not 
changed or supplemented them they must 
be enforced. If the man enlarged on bail 
is to be brought before a Presidency 
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Maijiatrate at liia next sitting, it is diffi- 
cult to suppose that the man who fails to 
find the bail demc.n<led is to be exposed 
t6 a greater delay. Still more difficult is 
if to suppose that the man who is given no 
chance to find ball has leaser rights in this 
respect. It must needs be that a man’s 
right to be enlarged on bail should depend 
upon the gravity of the charge. This 
right has to be decided before guilt or in- 
nocence can be dctc‘rmined. But his 
right to be before a Magistrate indei>en- 
deiit of the fK)lice who are accusing him 
can hardly depend upon the gravity of the 
charge which they b/ii g forward, or upon 
their need of further evidence. If there 
is anytliing in the charge, a remand can 
presumably be had on some terms not un- 
duly hard on the accused. Hec. 344 of 
the Criminal Procedure Code expressly 
provides power to |X)stpone the coin- 
ineiiceineiit of any enquiry or trial. No 
one supposes that at this stage the prose- 
cution is required to frame a charge in its 
final form. 

Whence then comes the notion that 
though the ]:K)lice have power to arrest 
without warrant upon suspicion no one 
shall I e brouglit before a J^resideiicy 
Magistrate until the |Kdice investigation 
is complete? It does not come from tlie 
Calcutta Police Act of 1860; and in my 
judgment, it is wholly inconsistent with 
the terms and the principles of this enact- 
ment. I do not profess to know where 
ii comes from unless it has been import- 
ed from another system meant for widely 
different conditions. The exact language 
of sec. 76 was on the Indian statute book 
in 1850 before the first Criminal Proce- 
dure* Code was passed (c*/. sec. 90 of Act 
XIII of 1860). The had drafting of what 
is now sec. 167 of the Criminal Procedure 
(.^ode may seem to give some support to 
the theory that the 'police investigation 


should he complete before the accused is 
brotiglit before a Magistrate competent to 
hold the trial or in(|iiiry, but the decisions 
under that section should disabuse any- 
one of that idea. The mere fact that the 
police investigations me not complete is 
no reason whatever for detaining an ac- 
cused in jKilice custody under the Code 
[see Amir Khan's case (3)] , and if it were 
a reason the reason has no possible appli- 
cation under the (’alcutta Police Act. 

There is, T think, a similar confusion in 
drawing inferences on the ground that 
“ sec. 01 of the Criminal I'lwedure Code 
does not apply to the Calcutta Police ” as 
it stands, the last thing one would expect 
is- that it should apply, it seems so un- 
suited to Calcutta. But in interpreting 
the Act of 1806 which does a])ply, it is 
certainly noticeable that the Act adds in 
sec. 76 no liard-aud-fast limit stated in 
terms of hours or days. In this it follows 
the Motropolitau PoliciJ Act, 1839, of 
which secs. 09 to 70 have been used as a 
model for tlie (.’alcutta Act. C!iiriously 
enough the Calcutta Suburban J^olice Act 
(Bengal Act TI of 18(56) of the same year 
as the Act now in question retains in sec. 
45 tlic same words as occur in sec. 76 of 
the Calcutta Police Act and adds by way 
of an improvement “ any person so de- 
tained and not entering into recognis- 
ances with. or without such sureties shall 
be carried before the Magistrate within 
twenty-four hours from the time of his 
being taken into custody.” Ijet it be 
assumed that the omission to insert a fix- 
ed limit of time into the Calcutta Act was 
deliberate. There may be many reasons 
for that. 

In the first place, the suburbs of Cal- 
cutta had been under the new Code, and 
it may have seemed right to take away no 
privileges. In the case of Act IV, it may 

13) 7 0. W. N. 467 at p. 469 (1902). 
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have been thought that what was consi- 
dered sufhcient for ijondon in 1839 had 
worked w'ell enough in Calcutta since 
Jrtf)G. Again, one would require, for this 
kind of speculation to be useful, a very de- 
tailed knowledge as to the class of officer 
who in 18(>C was in charge of outlying or 
suburban police stations, the class of 
prisoner they wei'e likely to have and the 
kind of accoinmodation for prisoners that 
they provided. 

In a city like Calcutta occasions may 
atise when arrests are numerous, when 
•Magistrates are busy. The man arrested 
on a Saturday evening may have to take 
his turn with others on the Monday. 
J’ersons arrested in the streets of a busv 
city may quite frequently be incapable 
from w'ouuds or illness of going before a 
Magistrate. I'wenty-four hours may be 
too little in some cases, while in other’s 
it may be unnecessarily great. One 
would require to know a gixxl deal about 
the conditions of 18ti6 in the city of Cai- 
eulta to base any argument on the fact — 
if it be a fact — that a hard-and-fast limit 
of time was thought unnecessary or un- 
desirable. The officer-in-charge of a 
police-station in the city itself is always 
under the eye of superior authority and 
may have been as a ride the must senior 
and experienced of officials in 1866. All 
this, however, is speculation. It is not 
construction of the statute. In what way 
does the absence of a hxed time limit 
show that the words employed in sec. 76 
were not intended as a limit, or that there 
exists any power to extend the common- 
sense limit which they impose? The con- 
cluding words of sec. 74 contain exactly 
the same turn of phrase with exactly the 
same intention. When the Indian Legis- 
lature in 18.56 first enacted the words 
which in, -1866 were repeated by the pre- 
sent Acr, it was legislating for several 


difl'erent places— doubtless with very 

different conditions. 

Now if this construction of sec. 76 of 
the Calcutta Police Act be correct, tlw 
case in opposition to this rule is, in my 
opinion, at an end. It cannot be con- 
tended that rules made under sec. 9 can 
abrogate or qualify the right of an accused 
under sec. 76. Nor can that be done by 
virtue of the powers of any .Tustice of the 
Peace. It was o[)en to the Indian Legis- 
lature in 1866 to borrow’ the language of 
sec. 15 of the Town Police Clauses Act, 
1847 (10 and 11 Vic., c. 89) if it had 
wanted to. Still le.ss can it be done by 
virtue of jvowers iestricte<l specially and 
of set purjx)se as regards the detention of 
offenders to detention “ in order to their 
being brought before a Magistrate of 
Police.” The Commissioner of I’olice 
may by rules iiiqiose iqmn his Deputies 
duties of investigation into offences^ hut 
neither he nor they can override or qualify 
the statutory right of an arrested man to 
go before a Magistrate of Police. If in 
some cases that right stands in the way 
of convenience or even of efficiency as re- 
gards the making of investigations, this i.H 
a consideration for the legislature. It can 
have no weiglit with the Court. 

Ijearned Coimsei for the Petitioners 
conlendeil that even if the Deputy Com- 
missioner had power to make remands to 
police custody, his |)owei’ in this case had 
been abused. His main |)oint was that 
the unfortunate victim of the assault 
having stated to the fxilice that on the 
'J4th .lime, ” a Muhammadan, aged 
about ‘25 years, of medium complexion 
and thin hiiild, came out of the hotel with 
a big knife in hand and stabbed him on his 
right side,” it was unreasonable for the 
police on the '26th to arrest the proprietor 
and fiersons then inside the hotel to the 
number of nineteen. He suggested that 
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in circumstances tliis was a case of 
arrest to get infoi-mation and that the 
powers given to the Commissioner by sec. 
78A of tlie Act of 1866 were tlie proper 
jxjwers to use. The facts, liowever, do 
not suflicientiy appear upon the afhdavits, 
and as the Deputy Commissioner \va.s 
justified in supposing tliat he was entitled 
to arrest and to complete his investigation 
oil the piinciples laid down in Srikl A gar- 
ucalla's case (1), 1 will confine myself to 
the remark that on any view of the facts 
the case is an excellent example of what, 
in my opinion, the legislature of the 
fifties and the sixties intended to prevent. 

We are informed this afternoon by the 
learned Ckninsel for the Petitioners that 
six of the rctitiuners have since the second 
instant been I'eleased from fKilice custody 
upon recognizance of some sort, and that 
the remaining eight of the fourteen Peti- 
lioners belbre us are still <letaiued in 
police custody — a <!ustody w'hich, in my 
view, is wholly illegal. In dealing with 
tJie present application, w'e are under the 
unfortunate necessity of differing uixm a 
|x)int of law from the decision in Srilal 
Agarwalla'it case (1) to which 1 have re- 
ferred, and the correct practice according 
to the rules of this Court in such a case 
is that the point or points of law' should 
be stated for the decision of a Full bench 
of this Court, and that the case should go 
to the Full bench to be dealt with. We 
have, therefore, the duty of holding our 
hands and declining to dispose finally of 
this bale. We are neither able to make 
the bule absolute, nor (o discharge it. 
What W'e pioixise to do is to state the 
points of law upon which we differ from 
the decision in the case of Srilal Agarwalla 
V. Tlte Emperor (1) for tlie decision of 
the Full bench and to refrain from 

(1) Cr. Mis. Case No. 51 of 1026, decided let 
April 1029, Unreported, . 


making any final order upon the Rule, 
but as we liave before us eight I’etitioners 
who, in our opinion, are illegally detained 
by virtue of powers alleged to exist in a 
Justice of the Peace, we think it right to 
make an ad interim order, and the order 
we make is that each one of the persons in 
custody now — namely, the eight Peti- 
tioners, Muhammad Suleman, Halamat, 
Yar .Mi, Jamir, Kainaruddin, bangal, 
^"ali Muhammad and Abdul Aziz — be 
fortinvith enlarged upon their own recog- 
nizances of five hundred ri^rees each for 
their appearance before the Full bench 
of this Court at the time when that 
bench sits to dispose of the rule. The 
points of law which we refer to the Fidl 
bench are as follows : — 

I. Whethei' upon a true construction 
of the Calcutta Police Act (bengal Act IV 
of 1806) a Deputy Commissioner of Police, 
by virtue of his powers as a JusticM: of the 
Peace or otherwise, can lawfully order the 
detention in |)olice custody of a person 
arrested without a warrant, for any 
longer time than is neccs.sary to enable 
such person to he brought licfore a Presi- 
dency IVragistrate? 

II. Whether a Deputy Commissioner 
of Police can lawfully order that the de- 
tention of any such person as aforesaid 
at a fiolice-statiun or in police custody 
shall continue until the (lolice investiga- 
tion shall have been (a) further advanced 
or (h) com]>leted, notwithstanding that the 
time within which such person might have 
been brought before a Presidency Magis- 
trate has elapsed. 

Chotzner, J. — I have had the advan- 
tage of I’eading my learned brother ’s'judg- 
meut, and fully agree with his decision 
and the reasons he has given for it. but 
as the matter at issue involves a question 
of great public imix)vtance,' 1 think that 
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1 may usefully add one or two observa- 
tions. 

The point for determination m this Kule 
is the construction to be placed on sec. 
76 of the Calcntta Police Act (Bengal Act 
IV of J86G). This section says •. — 
“ Every person taken into custody with- 
out a warrant by a police officer shall be 
taken to the police station in order that 
such person may be detained until he can 
Ik? brought before a Magistrate, or until 
he shall enter into recognizances, with or 
without sureties, for his appearance be- 
fore a Magistrate.’* 

T'he controversy here is as to the niean- 
ing of the words “ may be detained until 
he can ho. brought before a Magistrate.” 
This in the process of time has apparently 
been interpreted by the Calcutta Police 
us giving a Deputy Commissioner ])Ower 
to detain in custody a man arrested with- 
out a warrant, subject only to his being 
produced before him every day with a 
reiKjrt on hi.s ca.se, and (he further |X)wer 
not to bring the man l>eforo the Magis- 
trate until the investigation has been com- 
pleted. The idea underlying this proce- 
dure seems to be that a Deputy Commis- 
sioner is a .lustice of the Peace, and conse- 
quently when a man aiTested without a 
warrant is brought before him, that is 
tantamount to his being brought before a 
Magistrate within the meaning of sec. 70. , 
and the Deputy Commissioner can remand 
lum to police custody de die hi diem. 
That view has been accepted in this Court 
in SrUal Agnrtcalla v. The Kmperor (1), 
decided by Suhrawardy and Duv^I, J.r. 
In the course of his judgment Buhra- 
wardy, .1., observed : ” I am not pi-epar- 
ed to hold that under the law it is tlie 
duty of the Deputy Commissioner, a Jus- 
tice of the Peace, to. place an offender 

(1) Cr. Blis Case No. 61 of 1926, decided Ist 
April 1926. Uoreported. 


forthwith before a Magistrate, for in the 
first instance, there is no period mention- 
e<l in the Calcutta Police Act within 
which this must be done, and in the 
second place, as a Justice of the Peace, 
the Deputy Commissioner is entitled ,to 
take such steps as may be necessary to 
complete an investigation before placing 
the- matter before a Magistrate.*' 

With great respect to llie learnod 
Judges, I feel it my duty to say that I 
do not agree witli their decision. 

The propositioji laid down is two- 
fold 

(а) That a Deputy Commissioner being 
a Justice of the Peace has for the purposes 
of this section the same powers as a 
Magistrate ; and 

(б) that as no period has been fixed 
within which an offender is to be placed 
before a Magistrate, the Deputy' Commis- 
sioner can make an order for his <letention 
in iK>lice custody until the investigation; is 
complete. 

Both tlie Commissioner and the Bepuiy 
Commissioner of Police derive their 
powers as Justices of the .Peace from sec. 7 
of the Calcutta Police Act. This section 
says : “ The Commissioner of Police shall 
be ap^winted a Justice of the Peace, but 
unless he is vested with the juris<liction of 
.a Magistrate of Police, he shall act as, a 
justice only so far as may be necessary for 
the preservation of the peace, the preven- 
tion of crimes, and the detection, appre- 
hension and detention of offenders in 
pr<ler to their being brought before a 
Magistrate of Police and, so far as may 
be necessary, for the performance of the 
duties assigned to the Commissioner by 
the Act. The Deputies to ihe Commis- 
sioner of l^olice may be ap()ointed Justices 
of the Peace, and, if so api}ointed, shall 
act in that capacity subject to the above 
restriction.** 
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A ” Magistrate of Police ” is now the 
same as a Presklency Mugisirate. 

Now, reading this section as a whole, 
it seems to me difficnlt to say that a Com- 
missioner or Deputy Commissioner of 
Police who ie invested with the powers of 
a Justice of the Peace, for the particular 
and Restricted purposes specified in the 
section, is also a “ Magistrate of Police ” 
or a Presidency Magistrate within the 
meaning of the section. 

Sec. 14 (4) of the Criminal Procedure 
Code which deals with the appointment 
of “ Special Magistrates ” limits the in- 
vestment of jjolice officers with magis- 
terial powers to an officer ml a particular 
grade, i.e., one not below the grade of 
Assistant Superintendent of Police, and 
further limits the exercise of those powers 
to the performance of certain duties 
which are ’defined in practically the same 
terms as in sec. 7 of the Calcutta Police 
Act. 

The same provisions as in sec. 76 of the 
Calcntta Police Act also apiwar in sec. 45 
of the Calcntta Suburban Police Act (Ben- 
gal Act TI of 1866). 

The intention of the legislature, there- 
fore, was, as I understand it, to invest 
certain selected officers with magisterial 
lowers, including among others the de- 
tention of offenders, but the object of such 
detention was in all cases “ in order to 
their being brought before a Magistrate ” 
and, in my judgment, the clear implica- 
tion is that the ^lagistrate is intended to 
be an officer different from the police 
officer who arrested or detained the offen- 
der. Were it not so, the anomaly would 
arise of the. officer who arrested an offen- 
der being also competent to try him judi- 
cially for the offence. 

With Regard to the second point, to use 
the wolds of Bnhrawardy, J., " there ie 


no period mentioned in the Calcutta 
Police Act within which this ” (i.e., 
bringing an offender forthwith before a 
Magistrate) “ most be done,” I would 
say that herein the Act differs both from 
sec. 46 of the Suburban Police Act and 
sec. 61 of the Criminal Procedure Code, 
both of which provide for the production 
of the offender before the Magistrate 
within 24 hours from the time of his being 
taken into custody. Why then was the 
time limit laid down in one area and not 
in the other? The answer 1 would sug- 
gest is that in 1866 local conditions differ- 
ed widely in the suburbs of Calcutta and 
the Mofussil Districts from the city of 
Calcutta, and that indifferent means of 
communication and a paucity of Magis- 
trates made it necessary to allow a liberal 
margin of time within which the offender 
was to be brought l>ef(>re the Magistrate, 
while in the city of (.'alcutta no such uou- 
shleratiuns arose. The omission, there- 
fore, to fix a time limit does not mean 
that there was no time limit, but that it 
was unnecessary to fi.x it. I'hc*. words 
until he can be brought before a 
Magistrate ” seem to me to indicate that 
the offender is to be placed before a 
Magistrate as soon as it is convenient. 
That is in accordance with the general 
principle that a man arreste<l without a 
warrant shall be brought across the bar 
of the Magistrate’s Court at the earliest 
possible opportunity. I cannot see how 
by any stretch of language the words can 
be construed as giving a Deputy Commis- 
sioner power to detain such a pcisou m 
custody without placing him before a 
Alagistrate until the investigation is 
completed. To accept that position 
would be to jeopardise the liberty of the 
subject very seriously. 

For these reasons T agree with the 
order proposed. 

115 
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On the case coming on for liearin*; before 
the Full Bench. 

Mr. A. N. Spv (Counsel) and Babu 
Uibhuti Hhusan Lahiri for tlie Peti- 
tioners. 

Mr. B. L. Milter i Advocate-General), 
Mr. Pancridge (Standing Counsel), Mr. 
Khundkar (Deputy Legal Hrmernbranrer) 
and Babu Satindra Nath Mukherjer for 
the C'rown. 

The Judgment of the Court waa as 
follows : — 

CHATTERJEA, A. C. J The questions 
referred to the Full JJench are : — 

T. Whether upon a true construction of 
the Calcutta Folice Act (Bengal Act IV 
of 186(j) a Deputy ( ‘ommissioner of 
Police, by virtue of his powers as a 
Justice of the Peace or otherwise, can law- 
fully order the detention in ])olice custody 
of a person arrested without warrant, f(»r 
any longer time than is noces-ary to cnabhj 
such person to be brouglil before a Presi- 
dency Magistrate? 

II. Whether a Deputy Commissioner 
of Police can lavvfully order that tlie de- 
tention of any such person as aforesaid at 
a police-station or in |K)lice custody shall 
continue until the nolice investigation 
shall have been ia) further advanced, or 
(6) oompleted, notwithstanding that the 
time within which such person might 
have been brought before a Pretidenev 
Magistrate has elapsed ? 

The powers of the C’oinmissioncr or 
Deputy (‘onirnissioner of Police as a 
.luslice of the Peace arc defined in sec. 7 
of the Act, which runs as follows : — 

“ The Commissioner of Police shall be 
ap|)ointed a Justice of the Ptace, but unless 
he is vested with the jurisdiction of a 
Magistrate of Police, he shall act as a 
justice only so far as may be necessary for 
the preservation of the peacei the preven- 


tion of crimes and the detection, appre- 
hension and detention of offenders in order 
to their being brought before a Magistrate 
of Police, and so far as may be necessary 
for the performance of the duties assigned 
to the (‘ommissioner by this Act. 

The Deputies of tlie Commissioner of 
Police may be appointed Justices of the 
Peace, and. if so a])pointcd, shall act in 
that capacity subject to the above res- 
triction.” 

The })ower of detention of offenders is 
only ” in order to their being brought 
before a Magistrate of Police,’* and the 
learned Advocate-doneral stated that he 
did not contend that the Deputy Commis- 
sioner as a Justice of the Peace has any 
powe r of detention except for that limit- 
ed purpose. So the only (piestion we have 
to consider is whether a Deputy (Commis- 
sioner of Police as such has thy, power of 
detention for the ))urposes mentioned in 
the Keference to the Full Heucli. 

The j)rovisions of the Criminal Proce- 
dure Code do not apply to the Cornmis- 
sioner of Police u- the police in the town 
of Calcutta (see see. .1). That being so, 
the questions referred to must he <leter- 
miiied with rcferei'.oe to the provisions of 
the Calcutta Police Act (Bengal Act IV 
of I86G;. Sec. 70 of that Act provides 
that “ every person, taken into custody 
witliout a warrant by a police officer, shall 
be taken to the station house, in order 
that such person may be detained until 
lie can be brought before a ^fagistrate or 
until he shall enter into recognizances 
with or without sureties for his appear- 
ance before a Magistrate.” There is no 
precise time fixed within which the per- 
son arrested is to be brought before the 
Magistrate. But he is to be detained 
until he can be brought before a Magis- 
trate. The question isi whether these 
words mean, until he can be conveniently 
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produced before the Alagistrate, or until 
there is a case which can be laid before a 
Magistrate, in other words, whether tlie 
period of detention is co-exteusive with 
the period of police investigation. It is 
contended by the learned Advocatc-tJeno- 
rnl that under sec. 7 of the Acl, the de- 
tention by the Justice of the Peace is to 
be ■■ in order to ’’ the offenders being 
brought before a Magistrate, whereas 
under sec. 76 the detention in the (police) 
station house is to be until they can he 
brought before a Magistrate, which 
means tliat they can be detained for 
|M}lice investigation. 1 do not think, 
liowevor, tliat there is any such differenc.i 
as is contended for. U’he provision that 
every ])erson taken into custoily without 
a warrant by a police officer sliall bo taken 
to the statidh house in order that such 
person may be detained until he can be 
brought before a Magistrate, or until he 
shall enter into recognizances, means that 
the person arrested is not to be detained 
at any place other than the station house, 
but that he can be detained only so long 
as he cannot be produced before a ^lagis- 
tratc. The iierson airestitig an offender 
may be, and often is, an ordinary cons- 
table. He must under the sections take 
the offender to the station house to be 
detained there until the pro^KT police 
olKcer can bring him before a Magis- 
trate. 

Sec. 69 of the Metropolis Act (2 and 3 
Viet., c. 47, upon which sec. 90 of the 
(.'alcutta Police Act, Xlll of 1856, and 
sec. 76 of Act IV of 1866 appear to have 
keen modelled) enacted that a person 
arrested without warrant shall be “ forth- 
with delivered into the custody of the 
constable in charge of the nearest station 
house in order that such person may be 
secured until he can be brought before a 
^agistsate to be dealt with according to 


law.” It seems that ” detained ” in the 
Calcutta .\et is the same as “ secured ” 
in the English Act — in either case until 
he can be brought Ijefore a Magistrate. 

The person arrested has a right to be 
produced before a Magistrate without any 
unnecessary <lelay, tliat is, as soon as it 
can reasonably be done. 

In sec. 74 wliich deals with apprehen- 
sion of offenders by ])rivate individuals, 
in certain cases provides that such offen- 
der may be detained until be gives bis 
name and address and satisfies such per- 
son that the name and address so given 
are correct (where his name and address 
are unknown) or until he can be delivered 
into the custody of a police officer. Keo. 
70 says, “ Until he can be brouyhi before a 
Magistrate." The detention, therefore, 
is to be only until lie tan be made over to 
a police offif(*r in the one case, or until he 
can be brought before a INlagistrate in the 
other. In either case the detention is to 
be only for such jieriod as may reasonably 
be necessary. This may be illustrated by 
reference to two English cases — Morris v. 
ir/«c (4) and Wright v. Court {5>. In 
the first — it was held that a jjcrson fa 
private individual) justified under the 
statute 7 and 8 (leo. 4, c. 3U in causing 
the arrest of another, must send him by 
tlic direct road to the lock-up ; ior if he 
scut extra vians he would be a trespasser 
against the iiersou so arro.'-tcd. In the 
second IW right v. Court (5)], a case of a 
police officer, it was held that a constable 
arresting a man on suspicion of felony 
must take him before a justice to be exa- 
mined as soon as be reasonably can, and 
that a plea justifying a detention for three 
days, in order that the party whoso goods 
had been stolen might have an oppor- 
tunity of collecting his wituc-s-ses and 

(4) 2 F. A F. 51 (I860}. 

(6) 4 B. A C. 606 (1826) 
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bringing them to prove the felony, was 
bad on demurrer. That is a statement of 
the common law, and sec. 76 of Act IV of 
1866 cannot be used as an implied repeal 
of a general right affecting the liberty of 
the subject. 

Under sec. 77 the officer in charge of a 
police-station may enlarge any person in 
the custody of any police officer without a 
warrant, on his own recognizance, and 
under see. 78 every recognizance “ shall 
be conditioned for the appearance of the 
person thereby liound before the Presi- 
dency Magistrate at his next sitting.” 
If the accused enlarged on bail is to be 
brought before the Magistrate at his next 
sitting, whether or not the investigation 
is completed, it is difficult to sec wliy the 
man who is not allowed bail or canrit)! 
find bail ihould not have that light. As 
IKiiiited out ill the order of reference, the 
right to be taken out of police custody by 
being brought before a Magistrate is a 
right given in the interest of the accused. 
” It prevent. s arrest and detention with a 
view to extract confession, or as a means 
of compelling people to give information. 
It prevents police-stations being used as 
though they were prisons — a purpose for 
which they arc unsuitable. It affords an 
early recourse to a judicial officer inde- 
pendent of the police on all questions of 
bail or discharge." 

The question before us is, no doubt, to 
be decided upon a construction of sec. 7U 
of the Calcutta Police Act. Uu't we may 
refer to similar provisions in cognate Acts 
to show that the right of the person ar- 
rested .to be x^roduced as soon as it can 
reasonably be done before a Magistrate 
is recognised in such Acts. Sec. 6J of the 
Criminal Procedure Code provides that no 
police officer shall detain in custody a 
person arres^d without warrant for a 
longer jieriod than under till the eircurn- 


stances of the. case is reasonable, and such 
Xieriod shall not. in the absence of a 
s|)ecial order of a Magistrate under sec. 
167. exceed 24 hours exclusive of the time 
necessary for the journey from tlie place 
of arrest to the Magistrate’s Court. Sec. 
46 of Act II of 1866 (Suburban Police 
Act) also contains a similar provision. It 
seems to me that the period of detention 
indicated by the words ‘‘until he can bo 
brought before a Magistrate ’’ in sec. 76 
of the Calcutta .Police Act is the same as 
exiiressed by the provision " under all the 
circumstances of the case is reasonable " 
in sec. 61 of the (.'riminal Procedure Code, 
ttud does not justify detention, beyond 
such x'oriod, for police investigation. 

It may be sui«l that if that was the in- 
tention, why was the time-limit of 24 
hours xuovided for in sec. *61 of the Cri- 
minal I’rocediirc Code or in sec. 1.5 of 
the Suburban Police Act (11 of 1866) 
omitted from sec. 76 of the Calcutta 
Police Act? The answer would be more 
or less a matter of speculation. It may, 
however, be suggested that the conditions 
in Calcutta in 1866, or at the present day, 
were, and are, not the same as in the 
mufassil. Having legard to the means of 
communication, there may be cases in 
which the police in Calcutta may be able 
to produce the accused within an hour of 
his arrest; on the other hand, there may 
be cases in which hundreds of persons are 
arrested and in which they cannot be con- 
veniently produced before a Magistrate 
within 24 hours. So that the time-limit 
of 24 hours may be too loug or too short in 
Calcutta. 

Then, again, in 1866 at ai\y rate, officers 
in charge of ixilice-stations in Calcutta 
presumably belonged to a superior class of 
officers than darogas (Sub-Inspectors) in 
charge of xxilice tbanas in the mufa^t 
and in the case of tjie former who werefi 
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expected not to detain for any longer tuna 
than was required for bringing the ac- 
cused before a Magistrate the tiine-liniit 
of 24 hours might not have been thought 
necessary or advisable. So far as the time 
required for producing the accused before 
a Magistrate is concerned, the (’alcutta Act 
leaves it to the discretion of the police. 
But the whole question is — ^Does sec. 76 
of the Act contemplate detention for the 
purpose of completing the police investi- 
gation beyond the time reasonably re- 
(juifed for producing the accused before a 
Magistrate V Having regard to the com- 
mon law right of the person arrested to 
be brought before the ^Magistrate as soon 
as is reasonably possible — a right recog- 
nised in the law relating to the whole of 
India outside Calcutta — it is impossible 
to hpld that such riglit was impliedly re- 
pealed by the mere omission to slate the 
hours of detention in sec. 70. There 
nothing in that section to force us to that 
conclusion. 

There is no indication in the Indian 
Acts (sec. 1)0 of Act Xlll of J856, sec. 40 
of Act If of 1806, sec. 61 of the Criminal 
Brocedure Code) or in the English Acts 
(sec. 69 of the Metropolis Act, 3 and 3 
Viet., c. 47 : cl. 15 of the Bolice Clauses 
Act, 10 and 11 Viet., 1847; c. 89 or sec. 
68 of the Summary Jurisdiction Act, 42 
and 43 Viet., 1879) that the polioe can 
detain an accused, arrested without war- 
rant, for a longer |3eriod than is necessary 
for bringing him before a JMagistrate. 1 
do not think that sec. 76 of the Calcutta 
Act alone was based on a different princi- 
ple. 

It appears that the practice in Calcutta 
lor about 60 years is that the accused is 
detained for such period as may be neces^ 
sary for completing the iiolice investiga- 
tion. The accused persons are “ brought 
befoj'e tJie Deputy Commissiouer every 


morning vrho discliarges them, or sends 
them lor trial or sends them back to the 
lock-up, according to the state of the in- 
vestigation re|X)rts.’* It is said that the 
detention is under some rules framed by 
the Commissioner of Police under the 
powders conferred on him by sec. 9 of Act 
iV of 1866. But that seel ion em|xiwers 
the Commissioner to make “ such orders 
and regulations relative to the said polioe 
force as the said Commissioner shall, from 
time to lime, deem expedient for prevent- 
ing neglect or abuse, and for rendering 
such force efficient in the ilischarge of all 
its duties.** 

They seem to ivler to “ orders and re- 
gulations ” for the guidance of police 
officers, and for internal managemciil of 
the |x)lice force, and the words “ for 
rendering such force efficient in the dis- 
charge of all its duties,** cannot, I think, 
include the j)ower of making rules for 
detaining a person arrested without war- 
rant for a longer period than is necessary 
for proJucing him before a Magistrate. 
If the practice originated from these 
rules, it cannot be said to be based upon a 
solid foundation. 

The power of detention by the Deputy 
Commissioner of Police has been con- 
sidered; so far as I am aware, in three 
cases, in the case of limperor v. Punch- 
Jeari Dutt (2) a question was raised as to 
the legality of the detention of the ac- 
cused in the Lai Bazar lock-up, and 
Mukerji, J., presiding at the Sessions 
observed : “ On a consideration of the rele- 
vant provisions o^' the Calcutta Police Act 
(Bengal Act IV of 1866), I am disposed 
to take the view that there is no power of 
detention for an unlimited period, such 
as is claimed on behalf of the prosecution, 
ill the Deputy Commissiouer, by virtue of 

(2) I. L. R. 52 Oal. 67 W) t t. 0. 29 0. W. N. 

300 ( 1924 ). 
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his l)ein}jf u Justice of the Peace. It is 
s:ii(l that it is understood {lenerally that 
mere is such a power, tliere being in fact 
no liniitalion presc-ribed anywliere, and 
sec. 61 of the t'riminal Proceilure Code not 
bexng applicable to the Calcutta Police. 
'J'hut no doubt is so, but 1 am aware that 
III tlie matter of Mahommed Itamjan v. 
Kiutj-EmpvroT (6) (application under sec. 
jni. Criminal I’rcce'dure Code) Wahnsley, 
,1., held a detention under similar circum- 
!-tances as improper, presumably on the 
ground that no such unlimited )X)wer 
exists." The (piestion was not actuallv de- 
1 ided in either of the two eases, hut they 
i 'dicute the views taken by tlie learned 
iludgcs. In the case of Sri I Ml Arjarwaihi 
Till’ Kmprrar (I), Suhrawardy and 
l-uval, .IJ.. held that an order of deten- 
tion pendiiig police investigation is not 
illegal. The decision rested on two 
grounds — (i) that there is no ])eriod men- 
tioned m the Calcutta Police Act within 
wliich the accused must be brought before 
a Magistrate, and (ti) that as a Justice of 
the Peace the l>epaty Commissioner is 
entitled to take such steps as may be 
necessary to complete an investigation 
before placing tlie matter before a Magis- 
trate. As for tbc first ground, it is true, 
that no period is fixed in the sense that 
the days or hours are not mentioned, but it 
cannot be said that there is no time-limit, 
the limit being " until lie can be brought 
before a Alagistrate ” which, as I have 
a 'ready said, means within such time, as 
" under all the circumstances of the case is 
reasonable." With regard to the second 
ground sec. 7 of tlio Act sliows that the 
Deputy Commissioner as a Justice of the 
Peace has the power of detention only 

(1) Cr. Mw. Case No. St of 192B, decided l&t 
April 1926. linreported. 

(6; Decidod 18th September 1922. Un- 
related. ^ . 


in order to bring tlie offender before a 
rvfagistratc/* and the learned Advocatb- 
Cleneral expressly staled that ho <lid not 
i hiiin any power of detention for the pur- 
post* of investigation in a Deputy Com- 
missioner as a Justice of the Peace. 

If. as we hold, sec. 76 of the Act does 
not empower the |X)lice to detain an ac- 
cused for the purposes of investigation, a 
<inestion arises whether there is any pro- 
vision in the Act for remand by the 
.Magistrate to police custody foi- such 
pur):)oses. Sec. 167 of the (h’iminal Pro- 
cedure ('ode which lays down the proce- 
dure in cases where the investigation can- 
not be comj)leted in -21 hours, and em- 
|X)W(!trs the Magistrate to authorise de- 
tention of (lie accused in police custody, 
for such purposes for a term not execieding 
15 days, does not apply to tlie Calcutta 
I’olice. 

There is sec. y41 under which a Magis- 
trate may order a remand before com- 
mencing an enquiry or trial. It has been 
held, however, that the remand contem- 
plated by tliis section is not a remand to 
police custody, but a remand to inagis- 
lerial custody. See Jle Krishnaji P. 
Janglckar (7) and Qiiccu-Empress v. 
I'jUgudu (8). In these circumstances, it 
is for the Legislature to consider wliether 
provisions should be made authorising and 
regulating remands to police custody. 

-For the reasons slated above, 1 am of 
opinion that boili the (piestions referred to 
the J’'ull Bench should be answered in the 
negative. 

Greaves, J.~1 agree. 

Rankin, J.— 1 agree. 

P.VNTON, J.— I agree. 

Mi.’kerji, J. — At no time did 1 have 
any real doubt in my mind as to what the 
answers to the two questions now before 

r?) l. li. B. 32 Bom. 32 (1S9*^>. 

^8) 1. L. K II Mad. 98 (1887). 
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to the fjeneral government of the force, 
tlie places of residence, the classificatiou, 
rank, distribution and ]>artionlar service 
of the general numbers thereof ; their in- 
spection, the description of arms, accoutre- 
ments and other necessaries to be fur- 
nished to them ; and all such other orders 
and ‘regulations I'elative to the said police 
force as the said Commissioner shall, from 
time to time, deem expedient for prevent- 
ing neglect or abuse, and for rendering 
such force efficient in the discharge of all 
its duties.” Th^se rules and circular 
orders relate mostly to police investiga- 
tion and, in so fju' as they purport to lay 
down methods for carrying them on, were 
issued for the purpose of ” rendering the 
jKiliee force efficient in the discharge of 
all its duties ” within the meaning of sec. 
9. If they affect the question of the 
jK)wers of the police to detaitJ a person 
arrested without warrant an<l moan to 
enlarge or curtail those powers, they aie 
clearly ultra virc.'i the section. 

The other source is sec. 7 of .let IV of 
1866, which provides for the appoiutraeul 
of the Deputies to the t'ommi.ssioner of 
Police as .lusticesof the Peace and enabK‘.s 
them to act in that capacity as Justice'’ 
only so far as may be necessai'y for the 
preservation of the |)eace, the prevention 
of crimes, and detection, apprehension 
and detention of offenders in order to their 
being brought before a Magistrate of 
Police. This source, however, need not 
be examined, as the learned Advocatc- 
(ieueral has expressly disow'ned it. His 
complaint, on the other liand, is that the 
arguments of the Crown on previous occji- 
sions were misunderstood, and he lias 
said that the Crown does not seek to 
justify the power of unlimited detention 
on the part of the Deputy Commissioners 
as being founded on their capacity as 
Jostjoee ol.vthe Peace. If this complaint 


is directed against my observations in the 
case of Emperor v. Panchkari Dutt (2), 
T hasten to apologise. I should like to 
point out, however, that in this respect I 
am not alone but in company with the 
learned Judges who decided Srilal Agar- 
walla's case (1) and also the learned 
Judges who have made this Reference. 

The whole controversy then centres 
round the expi'ession ‘‘ unlil he can be 
brought liefore a Magistrate, or until he 
shall e»tf‘r into recogni/anees with or 
without .sureties, for his appearance before 
a Magistrate ” which is to be found in 
sec. 76 of the Calcutta Police Act. The 
t'xpression connotes a period of time, the 
duration of which is prescribed by the 
words themselves. The argument on be- 
half of the Crown is that the expression 
means lhat the arrested person may be 
<letaine<l for the purpose of polide investi- 
gation. Tin's contention assumes that an 
arre.sted jiorson eauriot he brought liefore 
a Afagistrate unlil the police investigation 
i.s complete, or, in other words, that it is 
not )x)ssih1e to do so; but is there any 
loundation for this assumption? In the 
niufussil to which the Code of Criminal 
Proceilure applies and the suburbs of Cal- 
cutta to which the Calcutta Suburban 
Police .‘\ct (TI of 1866) applies, the arrest- 
ed iierson has to be produced before a 
Ifagistrato within 24 hours ; so that there 
such production is not only possible but 
also obligatory, irrespective of the com- 
pletion or otherwise of the police investi- 
gation. This assumption, therefore, has 
no foundation. The meaning of the word 
” can ” used in sec. 76 of the Calcutta 
Police Act may also be gathered from sec. 
74 of that Act where the same word is 

(I) Cr. Mia. Caae No. 6< ot 1890, decidod lat 
April 1830. Uniapartad. 

(8) I.L.S.08 0»I.07i s.e.MO.W.N, 800 

( 18 M). 
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used ill connection with detention of 
offenders by private individuals. In that 
section the following expression occurs : 
** May be detained until he gives his name 
and address and satisfies such person that 
the name and address so given are correct 
or until he can be delivered into the cus- 
tody of a iKilice officer.” Can it be argued 
that where it is possible for a private in- 
dividual to deliNcr a ^xjrson apprehended 
into the custody of a police officer he may 
detain the latter on the plea that he is not 
yet satisfied that the name and address 
given by the latter are correct ? The ana- 
logy between the two sections, it is true, 
is not a complete one, but there is hardly 
any reason to suppose that the same word 
” can ” lias been used in the two sections 
in two different senses. The main argu- 
ment on behalf of the Crown is that be- 
cause the pttivision as to production with- 
in 24 hours which is to be found in the 
Co'Je of Criminal Trocedure, ever since 
1861, and in the Calcutta Siibiirbaii Police 
Act of 1866, which is same year iu which 
the Calcutta Police Act was enacted, is 
not in the Act last mentioned, and there- 
fore it should be held that the detention 
may be for an unlimited jieriod. In my 
opinion, this omission was deliberate and 
was made to secure higher rights, if at all, 
to the citizens of Presidency towns, the 
conditions of the Mofussil and the 
suburbs, where it may not be possible to 
get at a Magistrate so quickly as in Pi'esi- 
dency towns, rendering it necessary to in- 
troduce a provision fixing a hard-and-fast 
limit of the detention. I am ac^rdingly 
of opinion that the question whether a 
police investigation is complete or not, 
does not come in at all in this matter, and 
under thei plain provisions of sec. 76 of the 
Act the person arrested may be detained 
by the police — in cases where he is not 
enlarged by the police on his recognizance 


—only until it is possible for them to pro- 
duce him before a Magistrate, subject, of 
course, to all just allowances. 

It is then said that the system which 
obtains at present, namely, that of pro- 
ducing the arrested person before a Deputy 
Commissioner every morning, who hears 
a report as to the state of the investiga- 
tion and considers whether bail should or 
should not be granted or discharges him 
or sends him up before a Magistrate, is a 
procedure wdiich has worked very well. 
It may have, but with this we arc not con- 
cerned on a (piestion of construction of 
sec. 76 of the (’alcutta Police Act. 

It is next said that as sec. 167, (Crimi- 
nal Procedure Code, does not apply to 
J ^residency towns, there is no provision 
which would enable the ]\Iagistrate to re- 
mand the arrested person to the custody 
of the i)oIice which may be necessary for 
the pur^wses of an investigation. Sec. 
344 is the only other provision of this law 
under which an order for remand may be 
made by a Magistrate. It has been held 
by this C’ourt in the case of Narcudja Lai 
Khan v. King-Emperor (9) that this is 
the provision under which a remand may 
be made after the period of 15 days pres- 
cribed by sec. 167, Criminal Procedure 
Code, is over. There are authorities for 
the proix)sition that a remand contem- 
plated by that section is a remand to 
magisterial and not fK>lice custody [vide 
In re Krishnaji P. Janglckar (7) and 
Queen-Empress v. Engadu (8)]. If, 
therefore, a remand to |)olicc custody 
cannot be made under that section, and 
such custody is necessary for the legiti- 
mate pur|>o8cs of a fiolice investigation, 
that must be a matter for the legislature. 

(7) I. L. B. 23 Bom. 33 (IBS?). 

(8i 1. L. B. 11 Mad. MS 118871. 

00 I. L. B. 36 Gal. 166; a. o. 13 C. W. N. 48 
(1908). 
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For the aljove reasons I agree in the 
Hiiswera which my Ijord, the Acting Chief 
.Justice, has given to the ({uostions set out 
in tliis Keference. • 

Order. 

The result is that the Rule is made ab- 
solute. The accused w'ill l)e discharged 
from tJieir recognizances. It will be open 
to the iK)Iicp to re-arrest them and piKKiced 
according to law. 

S. C. M. 


(CRIMINAL REVISIONAL JURISDICTION.] 
Rbv. (Mrs.) No. o4 of 1920. 

Bali Rvm Kalwab and 
aur., Accused, 
Petitioners, 

«. 

SlTARAM KaLWAU, 
Complainant, Opposite 
Party. 

CrinuwU Procedure Code (Act V of 1898), nee, 
5J6—Tran$/«r of caee — ConviolioH of aecuted by a 
MayutreUe at previoue trial, if ground under tee. 8tti 
far tranefer of eate pending far re-trial by the eame 
Magietrate — “ Expedient far the enda of juitiee,” 
as ueed in tec. 5S6, interpretation of— Re-trial, order 
of, by High Court, without dating, if re-trial to be 
kdd by the tame Magutrale or tome other Magit- 
trate -Eject of tuck order. 

The questum us lo irhcther a trial 
before u particular Magistrate is expedi- 
ent for the ends of justice or not has qol 
to be considered from the point of view of 
the accused person as well, and unless it 
is impossible to get a Magistrate other 
than the one who has already convicted 
the accused person on the same charge 
at a previous trials or unless there he cir- 
cumstances which would necessitate the 
trial of the same case before the same 
Magistrate over again, it is desirable that 
the re-trial should not be held before the 
same Magistrate. 

If an order for re-trial is made, by the 


High Court and it is not stated in the . 
order whether the re-trial is to he held by 
the same Magistrate or by some other 
Magistrate, then it should not be presum- 
ed that it was the intention of the Court 
to direct that the re-trial should be held 
by the same Magistrate. The mailer is 
left entirely in the discretion of the Magis- 
trate who has got to appoint the Court by 
which the case is to be tried. 

O'his was a Rule granted on 7th .Time 
1U'2G against an order of the Additional 
Chief Presidency Magistrate, Calcutta 
(A. Z. Khan, Ksij.), dated tlie 17th May 
1920, rejecting an application of the ac- 
cused Petitioners *'or transfer of their 
case pending in the ('ourt of Rai G. N. 
Mukherjee Bahadur, Honorary Presi- 
dency Magistrate, Calcutta, to some other 
Magistrate for dis|x)sal. 

^J'he facts of the case appear from tiie 
judgment. 

Babu Probodh Ch, Challerjee for the 
Petitioners. 

Babus Tarakeswar Pal Choudhury and 
Anil Chandra Dutt for the Opposite Party. 

Babu Ilemendra Chandra Sen for the 
Crown. 

The Judgment of the Court was ati 
follows : — 

Mueerji, J.— This Rule has been 
issued at the instance of two accused per- 
sons, the case against whom is now pend- 
ing in the Court of Rai O. N. Muklierjee 
Bahadur, Honorary Presidency Magis- 
trate. The Petitioners were originally 
tried on a'Vharge under sec. 500, 1. P. C., 
by the same learned Magistrate and were 
convicted and sentenced in respect of that 
charge. They moved this*Court against 
the said conviction and sentence ‘With the 
result that the same were set aside and a 
re-trial of the case was ordered. At the 
time when the order of this Court was 


Rankin, J. 
Mokbrji, j. 
192t;, 
23, July. 
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pronounced the .Petitionere undoubtedly 
should have raised the question as to who 
should be the Magistrate to try the case. 
I.^nfortnnately, however, this was not 
done and tlte explanation that is offered as 
to why it could not he done does not seem 
to me to be altogether an unreasonable 
one. It appears, however, that when the 
records went down to the Court of the 
presidency Magistrate the case was taken 
up by the Additional Chief I’residency 
Magistrate, Mr. A. /. Khan, on the 26th 
April 1926. Mr. Khan on that date pas-s- 
ed an order to the effect that Rai Cr. N. 
Mukherjee Bahadur, the trying Afagis- 
trate, was at Madhupur and was not ex- 
pected back from that place before the 
last week of May 1920 and that the case 
was to be adjourned to the Ist May lth26, 
on which •date he directed that the 
parties should be rea<ly. On the 1st May 
1926 the case came on again before Mr. 
Khun. On that date he recorded an order 
to the effect that the complainant was nut 
ready as most of his witnesses had left Cal- 
cutta-, and he thereupon adjourned the 
case to the 17th Alay 1926. By that date, 
however, it appears, Rai G. N. Alukher- 
jee Bahadur bail returned from Madhu- 
pur and an application under sec. 528, 
Cr. P. C., appears to have been filed before 
Mr. Khan praying in effect that the case 
might not be transferred to the file of Rai 
O. N. Mukherjee Bahadur. The learned 
Magistrate, however, rejected that appli- 
cation and upon that the Petitioners 
moved this Court and obtained the pre- 
sent Rule. 

It seems to me that the learned .Addi- 
tional Chief Presidency Magistrate in re- 
jecting thd Petitioners’ application afore- 
said laboured under some sort of miscon- 
ception as to the nature of the order that 
. was passed by this Court under wEich the 
present trial is about to be held. He says 


in his order that in ordinary course the 
case must be re-heard by the same Magis- 
trate from the stage of the framing of the 
charge. The order of this Court, how- 
ever, is plain enough and it directs the re- 
trial of the W'hole case. Under these 
circumstances the leanied Magistrate 
should not have held that there was any- 
thing in the order of this Court to fetter 
the exercise of his discretion in the matter 
of the transfer that he had to make with 
regard to the case. He observes in his 
order that the re-trial is generally held by 
the same Magistrate and if the High 
Court desires that that Magistrate is not 
to re-try the case, then that fact would be 
distinctly mentioned in the order of the 
High Court. In my opinion it is just the 
other way about. If an order for re-trial 
is made by (his Court and it is not stated 
in the order whether the re-trial is to be 
held by the same Magistrate or by some 
other Magistrate, then it should not be 
presumed that it was the intention of this 
Court to direct that the re-trial should be 
held by the same Magistrate. Under 
these circumstances the matter is left en« 
tirely in the discretion of the Magistrate 
who has got to appoint the Court by 
which the case is to be tried. 

With regard to the merits of the appli- 
cation it seems to me that the learned 
Additional Chief I’residency Magistrate 
when he adjourned the case to the Ist 
May 1926 knowing full well, as he did, 
that Rai G. N. Mukherjee Bahadur would 
not be back from Madhupur liefoie the 
end of May clearly intended either io 
take the case up himself or to transfer 
it to some other Alagistrate on that date 
and therefore from the orders which the 
learned Magistrate passed either on the 
26th April 1926 or on the Ist May 1926 
it cannot be gathered that the learned 
Additional Chief Presidency Magistrate 
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liad made up liis mind from the outsiet to 
transfer the case to the file of Rai (J. N. 
Miikherjee Bahadur. It was also because 
on the 17th May 1926 that the learned 
Additional Chief Presidency Magistrate 
found that llai G. N. Mukherjee Bahadur 
had come back from Madhupur and was 
available, and because of the misconcep- 
tion to which I have already referred that 
he thought fit to reject the Petitioners’ 
application. I am dearly of opinion 
that having regard to the fact that the 
Petitioners were once convicted by the 
learned Honorary Magistrate liai G. N. 
Mukherjee Bahadur it is desirable to have 
the case tried by some other Magistrate 
if one is available for that purpose. 

The Rule has been op^wsed on belialf of 
the complainant as well as on belialf of 
the Crown. The learned vakil for the 
complainant has not been able to satisfy 
me that his client will in any way be pre- 
judiced if the case is heard by some 
Magistrate other than Rai G. N. 
Mukherjee Bahadur. It is only on the foot- 
ing of the misconception under which Mr. 
Klian laboured, namely, that the jc-tnal 
was to take place from the i>uint when 
the charge would have to be framed that 
he can urge that there would be any pre- 
judice to his client. As regards the argu- 
ments that have been advanced on behalf 
of the (Jrown the most important argu- 
ment that has been advanced is with re- 
ference to the provisions of sec. 526, Cr. 
J*. C. It has been urged that the mere 
fact that a particular Magistrate has once 
convicted the accused persons is no 
ground for holding that on a fresh trial 
before the same Magistrate with regard 
to the same offence the accused will not 
have a fair and impartial enquiry or trial, 
or that the case should not be tried by the 
same klagistrate on the ground that it 
would not be expedient to have it tried by 


him. So far as this matter is concerned 
I venture to think that the question as to 
whether a trial before a particular Magis- 
trate is expedient for the ends of justice 
or not is a question which has got to be 
considered from the point of view of the 
accused person as well, and unless it is 
impossible to get a Magistrate other than 
the one w'ho has already convicted the ac- 
cused person on the same charge at a pre- 
vious trial, or unless there be circum- 
stances which would necessitate the trial 
of the same case before the same Magis- 
trate over again, it is desirable that the 
trial should not be held before the siime 
Magistrate. 

For these reasons I am of opinion that 
the Rule issued in this case must be made 
absolute and I order accordingly. The 
case will now go before the Chief Presi- 
dency Magistrate who will nominate such 
Magistrate other than Itai G. N. Mukher- 
jee Bahadur as he thinks proper, for the 
purpose of trying this case. 

Rankin, J.— I agree. 

H. C. S. Ride made absolute. 

[CIVIL APPELLATE JURISDICTION. • 
ArrSALB TBOM Appillatc DiiCRBES 
Nos. 196 AMD '<91 OF 1923. 

Cuming, J. i Sm. Kusom Kamimi 
UuAKKAVAKTi, J. OsBi and ors., Plaintiffs, 
1925, Appellants, 

Heard, 7 and «. 

6, July. HaBA SUMDAB Majdm- 
Judgment, DaB and ors., Defend- 

21, July. J ants. Respondents. 

Revenue Sale Law (Act XI of 1859), secs. 10, 11 
—Residwary share, sale ofSpeciJication in notices, 
when sufficient— Largest co-sharer ddiherately de- 
faulting and buying up estate -^Other co-shar&r^ 
equity to get reconveyance. * 

The specification in the notices of the 
property sold should contain sufficient de- 
tails to enable the purchaser to know 
what he was buying. 
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Where the largest co-sharer in a reve- 
nue-paying estate deliberately defaulted 
with the intention of getting rid of his 
eo-sharers and purchasing the estate 
himself, the Court would in equity be 
justified in ordering him to reconvey to 
the other co-sharers their shares of the 
estate which he purchased at the sale on 
such co-sharers paying to him the 
amount of arrears due from them together 
with their shares of the costs incurred. 

These were appeals preferred on the 
28th of November 1922, against the de- 
cree of M. H. B. Jjethbridge, Additional 
District Jialge of Zillah Pabna and Bogra 
at Pabna, dated the 22nd July 1922, re- 
versing the decree of Babu l’a8U]Miti 
Basil, Oiriciatiiig Subordinate Judge, Ist 
Court of I’abna, dated the 30th Septem- 
ber 1920- 

Tlio facts of the case will appear from 
the judgment. 

Mr. Sarat Chandra Hoy Choudhurt 
and Babu Dcbcndra Narain Bhatta- 
charji for the Appellants in S. A. No. 196. 

Mr. Sasadhar Roy and Babu Jotindra 
Nath Sanyal for the Appellants in S. A. 
No. 791. 

Dr. Jadu Nath Kanjilal and Babu 
Purna Chandra Chanda for the Kespon- 
dents. 

The Jiii>GME.NT OF THE CocBT was as 
follows : — 

Cuming, J. — These two appeals arise 
out of two suits which were tried along 
with two other suits. The suits were 
brought by some of the co-sharers of a 
certain residuary estate to set aside a cer- 
tain revenue sale which was held in June 
1918. The two suits in question out of 
which these appeals have arisen were 
heard along with two other suits of the 
same nature. The facts alleged were as 
follows : — The Plaintiffs were co-sharers 
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in the residuary estate Ja Sakhini which 
is No. 68 in the Pabna Collectoratc. 
The sadar jama of the parent estate was 
Its. 647-7-0. Certain of the co-sharers 
opened separate a^xsounts and the reve- 
nue of (he residuary share that was left 
was Hs. .'562-2. It is with this resi- 
duary share (hat we are now concerned. 
Two of the proprietors of ’this residuary 
estate mortgaged their entire share 
amounting to some 8^ annas to the De- 
fendant No. 1. Kara Sundar Majumdar. 
He sued on his mortgage and having ob- 
taineil a decree brought the projierty to 
sale and )>urchased it in the name of a 
certain private idol of which he was the 
shebait. This purchase was made on the 
26th March and the price paid was 
Bs. 25,000. On the 28th of March the 
residuary share defaulted in payment of 
the revenue and it was sold for this 
arrear on the 26th .lune. On the 22nd 
of June the sale under the mortgage has 
been finally confirmeil. 

The Plaintiffs in the original four suits 
who were four of the co-sharers in the 
residuary estate sought to set aside the 
sale on the ground that the notices re- 
quired by sec. 6 of the Act (Act XI of 
1859) had not been complied with. The 
notices had not been duly served, they 
did not contain a sufficient description of 
the property and there were other irre- 
gularities, as a result of which the pro- 
jierties had been sold at a grossly inade- 
quate price, the real value of the property 
being about Rs. 40,000. Further they 
contended that there had been fraud on 
behalf of the Defendant. On tliis point 
their case was that there was an agree- 
ment that the Defendant would purchase 
and then he would rcconvey their shares 
of the estate to the Plaintiffs. ’ This 
arrangement the Defendant failed t:> 
carry out. It was further their case that 
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the Defendant was not really the shehait 
of the idol as he alleged but that he was 
rea'Iy acting in his own interests and that 
he had been trying for some time to get 
|K)fisession of the whole proiierty. 

The case of (he Defendant w’as .i 
traverse of all (he allegatums of the 
J^laiiitiffs. 

The Court of first instance decided in 
favour of the J'laintiffs. He found that 
the sale for various reasons which I need 
not set out here was liable to be set 
aside. 

He found that there was not any agree- 
ment between (he i’laintiffs and the De- 
fendant by which the Defendant wotild 
purchase the estate and then reconvey ii 
to the PlaintitTs, but he also found that 
the Defendant deliberately defaulted 
with the intention of buying the estate 
for himself and getting rid of the co- 
sharers and this he held (hat the Defend- 
ant could not be allowed to do. He there- 
fore made the following order : — That on 
the Plaintiffs rateably contributing to 
the costs ot* the Defendants in these 
suits and paying their .sliare of (he pur- 
chase moneyv their shares should be rc- 
conveyed to them. If on the Plaintiffs 
depositing the money within a certain 
time the Defendant <lid not execute these 
reconveyances and register them, then 
the sale would be set aside. If the Plain- 
tiffs failed to deposit the money required 
in the time allowed, the suits of the .Plain- 
tiffs who defaulted would be dismissed. 

The Defendant api)eale<l (o the District 
Court. 

The .learned Judge held that the sale 
was not liable to be set aside for any 
irregularity, that the des<;ription of the 
property in the sale notification was suffi- 
cient. 

Further there was nothing in the ctr- 
cniustauces of the case which would 
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justify the Court in ordering the Defen 
dant to recoiivey their shares to the Plain- 
tiffs on the payment of the share of the 
purchase money. He therefore decreed 
the appeals and ordered that the suits of 
(he Plaintiffs would be dismissed. Each 
party was to bear his own costs. 

Two of the Plaintiffs have appealed to 
this Court. 

They are the J^laintiffs in suits Nos. 207 
and 639. 

In appeal two points have been urged. 

J^’irst, that tlie notices were not legally 
sufficient. They did not contain the 
shares that were to be sold and as the re- 
sult of this omission the property was 
sold at a very inade(|uute price as the 
]>urchaser8 could not know what was 
really being sold. Now admittedly the 
shares that were to be stild were not 
spei’ified in the sale notification. In 
dealing with this point (he learned .Tudge 
for certain reasons held that it was im- 
possible to specify the shares. lie held 
that a number of separate accounts had 
been opened in (he estate wJiich did not 
comprise definite fractions of (he estate 
but the whole or certain shares of certain 
inouzahs. It was not therefore jiossible 
to calculate (he fraction which the resi- 
duary share constituted. As, however, the 
s.ile notification contained a list of the 
niouzahs comprised in it and the share in 
each was stated and also the revenue was 
stated that was due from the residuary 
share, it could be ascertained from these 
facts what was licing sold. 

Now the sections of the Acl that deal 
with the question of opening of st'parate 
accounts are sec. 10 and sec. 11.' 

Sec. 10 provides that when a recorded 
co-sharer of a joint estate held in common 
tenancy wishes to pay his share of the 
revenue separately he may apply to the 
Collector to open a separate account. In 
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that ease he iias to specify the share held 
by him in the estate. By this I pi'esume 
is meant that lie will state the amount of 
the share, viz., one anna or two annas as 
the case may be. There is a second case 
to he considered, viz., wlien his share 
consists of a specified riortion of the lands 
of the estate. Tn tliis ease the applicant 
merely gives a specification of the land 
comprised in his share with the boundaries 
together with the sadar jama to be paid 
on it. There would be no difficulty in 
this because the quinquennial registers 
in the collcctorate contain the revenue on 
eacli estate, niouzah by inouzah. 

In this case apparently it is not neces- 
sary to stiite the share held in the estate 
and tliis is the case the learned Judge is 
thinking of when ho states that the sepa- 
rate accounts comprised not definite frac- 
tions the estate such as one anna or 
two annas but the whole or part of 
mouzahs. In such a case it would not be 
)x>ssiblc for the collcctorate to state 
exactly what was the fractional share of 
the estate. What therefore was stated 
in the notice was the actual nionzahs and 
the shiu'e in each that was to be sold. 
Further it was stated what w’as the reve- 
nue of the share to be sold and the reve- 
nue of the parent estate. This it seems 
to me would be sufiieient and I do not 
see how any more information could be 
given. A number of decisions have been 
cited to me on this point. None of them 
really lay down that there are certain 
specifications to be given and that if by 
any chance one of these details is not 
given the notification is not sufficient. 
Beference may bo made to the decision in 
the case ot'Maharaja Sir Ravatieswar Pro. 
sad Singh Bahadur v. Baijnath Rani 
Coenka (1), in which it is pointed out 

j(l) I. L. B. 42 Cal.8»7j & o. 19 C. W. N. 
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that " the object of the law as well as the 
rules of the !^ard requiring specification 
of (he properties to be sold is clearly to 
enable the purchasers among the public 
to know exactly what is going to be sold 
and thereby to ensure reasonable com- 
petition. When an estate is going to be 
sold it is not difficult to specify it. In the. 
case of shares of an estate the work of 
siiecification requires care and attention. 
No hard and fast rule cun be laid down 
with regard to its sufficiency, for it must 
vary according to the facts of each parti- 
cular case.” !^o far as I can see in the 
present case the notices did contain suffi- 
cieut details to enable the purchasers t4) 
know what they were buying. It con- 
tained the names of each of the mouzahs 
and the share in each to be sold, also the 
jamas of the parent estate and the jama 
of the share to be sold. I must therefore 
agree with the learned Judge that the 
descrij)tion was sufficient for the purpose 
and in fact it was the only one possible. 
This is clear on a consideration of the two' 
sections that I referred to. I therefore, 
hold that the sale is not liable to be set 
aside for any irregularity. The next 
point urged by the Ap|)ellaut is that in all 
the circumstances of the case the Kespou- 
deut is I)ound in justice, equity and good 
conscience to reconvey to the c'O-sharei'SK 
who are willing to purchase, their share 
of the property. 

Their case would seem to be that the 
Bespondent took advantage of his iKjsi- 
tion as the lai'gest («)-sharer to allow the 
projierty to be sold in order that he might 
squeeze out his co-sharers. The Bespon- 
dent has for a long time been trying to 
get hold of the whole preperty and with 
this in view he allowed the property to be 
sold for default of iiaying the revenue. 
The'amoutit of the revenue was small com- 
pared w'ith the price that the Bcbpoudent 



J008 


THE CALCUTTA WEEKLY NOTES. 


[Vot. XXK. 


Sm. Kl sl’m Kajiini Okbi v. Haha Sl’Ndar 

paid lor Hie proiierty. Now, what are the 
fa<*tsi? The amount of revenue for which 
tlie property was sold was Ks. 141-1-6. 
No doubt the Uespondent could have paid 
tliis without any difficulty seeing that lie 
paid some Rs. 4,500 for the property at 
the revenue sale. The property had de- 
faulted some four times before. The last 
time the Appellant whose share in the 
revenue amounted to some ten rupees 
had paid some Rs. 250 to save the proiierty 
from sale and she could not be expected 
to repeatedly pay (his amount to save her 
small share with all the attendant diffi- 
culties of recovering the amount from her 
co-sharers. The default for which the 
property was sold was for the ijcritkl end- 
ing with the 3l8t March. The Respon- 
dent had purchased at the execution sale 
on the 'iOth March when he purcliased in 
the name of the thakur of which he. alleg- 
e.l he was the shebait. This thakur it is 
admitted is his own private idol. He was 
thus a co-sharer, or rather his thakur was, 
lor the hint for which the proiierty was 
sold. If he had been acting houA fide ho 
would not have allowed the proiierty ol 
the idol for which he was the trustee to 
be sold for the small amount of revenue 
due and the idol lose a valuable property. 
For it is significant, the purchase at the 
revenue sale was made not in the name of 
the thakur whose interests he was sup- 
posed to look after but in his own name. 
He was not an outsider, for he or rather 
the thakur whose interests he was sup- 
posed to be taking care of had a mortgage 
on the property. He was obviously a 
rich man, for he had paid Rs. 25,000 for 
the property when he purchased it in the 
name of the thakur and Rs. 4,500 for it 
at the revenue sale. It may be argued 
that he purchased at the revenue aale in 
his private capacity and that it was the 
thakur wiiSrVas a oo-sharer. 1 am nol 
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impressed by this supposed dual capacity 
of the Respondent. Now no doubt the 
mere fact that the purchase at the revenue 
sale was by one of the co-sharers would 
not of itself give the other oo-sharers an 
equity to obtain a reconveyance of their 
sliares from the purchaser on. their pay*, 
iug to him the proper proportion of the 
expenses which he had incurred. See 
Khurshed .Mi v. Dina Nath Sarma (2). 
To support the claim there must be some- 
thing unfair in his dealings with his co- 
sharers. In the case of Dconandan i'ro- 
md v. Janki Singh (3), the Judicial Com- 
mittee of the Privy Council advert to the 
need of demanding from each co-sliarer 
such measure of candid dealing as w'ould 
ensure that the co-sharer would not be 
tempted to make a deliberate default with 
a view of ousting his co-sharers and ap- 
propriating to himself the curaiiKin pro- 
perty. In the present case we find that 
the Respondent was the largest cu-sbarer 
being the owner of SJ annas. He had 
never paid up the le venue before to save 
the estate. He was admittedLy a rich 
man and could have easily paid the neces- 
sary money to save the estate. The only 
conclusion to be drawn in the circum- 
stances is that he deliberately defaulted 
with the intention of getting rid of his 
oo-sharers and purchasing the estate him- 
self. If he had been acting bond fide it 
seems to me that he would not have allow, 
ed the estate of the thakur for which he 
was the trustee, and which he was bound 
to protect to be sold for the small sum 
that was owing as arrears of revenue. I 
think that this is a case where in equity 
the Respondent may be asked to reoon- 
vey to the co-sharers who desire to repur- 
chase, on the payment of their share of 

(2) 29 C. L. J. 492 (1918). 

(3) T. Ii. B.440al.673; 8. 0. 21 C. W. N. 

473 (P. C.) (1916). 
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the dues, their share of the properiy, The 
order, therefore, I make is as follows 
Tlie order of the learned District Judge 
dismissing the case of the Plaintiff is set 
aside and on the Appellants in these two 
appeals paying to the Eespondent the 
amount due by them together with any 
costs that the Respondent may have in« 
curred as the result of their default, which 
amount will be ascertained by the Sub- 
ordinate Judge, wnthin two months from 
the date of such ascertainment, the Res- 
pondent will reconvey to the Appellants 
by a properly registered deed their share 
of the property. In default of the Res- 
pondent executing these deeds and regis- 
tering them after the money has been paid 
vvitliin such time as the Court below may 
think reasonable, the Court will execute 
the conveyances on his behalf. If the 
Appellant* or Appellants fail within the 
time to pay the above-mentioned sum 
into Court, his or their appeal will be dis- 
missed. 

In the circumstances of the case I 
think both parties must bear their own 
costs in this litigation in all Courts. 

Chakravarti, J. — I agree with my 
learned brother in the order he proposes 
to make. 

The residuary estate consisted not only of 
ft.} annas share of the Touzi belonging to 
the Defendant No. 1 but also of some other 
shares. Only a share of some of the 
villages also formed part of it. In these 
circumstances it appears to roe that the 
description given in the notice under sec. 
6 might have specified those shares in 
addition to the shares of the villages. 
This would.have conveyed a more definite 
inforination to purchasers. Be that as it 
may, I agree that the appeal should be 
allowed on the other ground mentioned in 
the judgment of my learned brother. 

N. G. 


PRiVT COUNOIL. 


[Appeal from Bengal.] 
Viscount Dunidin.1 
Lord Atkinson. 

Mb. Ameer Ali. 

1926, 

Heard, Li, May. 

Judgment, 11, May. 

PoMesiOi'y title ^Onui of proof of superior title — 
Ci^^rrent findings of fact. 


Lakshman Chandra 
Manual, Appellant, 
u. 

Takim Dhili and 
ors., Respondents. 


The Plaint iff ‘Appellant claimed to have 
purchased two-thirds share in a< leasehold 
property from the heirs of two brothers 
and brought this suit for recovery of the 
said share against the Dcfendant-licspon-* 
dent who purchased the whole of the 
leasehold proj)erty from the third brother 
who was in possession thereof : 


Hold — That since the Courts below 
found that the Plaintiff amid not estab- 
lish ^ by the evidence adduced, his allegation 
that the leasehold properly had been ac- 
quired by the father of the three said 
brothers and dismissed the suit, the Judi-^ 
cial Committee would not int( rfere with 
this concurrent finding of fact. 

This was an appeal (No. 11 of 19‘25) 
from a decree of the High Court at Cal- 
cutta, dated the *11 »t December 1923, 
wiiicli affirmed a decree, dated the 3 1st 
May 1921, of the Court of the Subordi- 
nate Judge of Khulna. 

The Api^ellant instituted his suit 
agcinsl the Resjx)ndents prnyiii for a de- 
claration of Ills title to a two-thirds share 
in a leusfdiold mahal known as ('hak Cla 
Kalijaga in the (^olleclorate of Khulna. 
The first Hespondent was in |) 08 session of 
the properly and based his title on a pur- 
chase of the leassehold from Budhai Sana 
on the nth November 1906. 

The Appellant claims to be the pur- 
chaser of a two-thirds share in the lease- 
hold from the heirs and legal representa- 
tives oji' two brothers o£ Budhai Bana, 

127 
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l-esting Ills title on tlie allegation that 
Ihulhui Sana had only an one-third share 
in the property hy inheritance from his 
father Idu Sana who is alleged to have 
been the original lessee. 

He contended that upon the death of 
Idu Sana his three sous Chand, Neamat 
and Budliai inherited the property in 
equal shares under Mahomedaii law and 
that he purchased the two-thirds share be- 
longing to Chand and Noainat from their 
heirs on the ‘iSth January 1917. 

It is not disputed that a grunt of the 
leasehold was made by the siiiierior land- 
lord on the ‘iSth February 1881 and that 
an amalnama or order for possession was 
issued on the same day. 

The question at issue was whether the 
grant was made to Idu Sana or to Budhai, 
Ilia son. If it was made to Idii Sana, then 
Budhai Sana’s title was by inheritance 
and not by purchase and that only to the 
extent of an one-third share, the remaining 
two-thirds going to his two brothers from 
whom the Apiiellant puriwrts to trace his 
title. 

Both Courts in India were of opinion 
that the original settlement was made 
with Budliai and they dismissed the suit. 
The .Plaintiff appealed to His Majesty in 
Council. 

Messrs. DcGruythcr, K. C. and H. N. 
6'crt for the Api)elluut. 

Messrs. Duune^ K. C. and Hyam tor 
tlic Bespoudent No. J. 

Their Loruships’ Judgment was deli- 
vered by 

Viscount Dunedin. — The .Appellant- 
Plaintiff in the case is the purchaser of 
two-thirds of a certain leasehold property 
which he says originally belonged to Idu 
Sana from whom his vendors are descend- 
ed, in right of two sons of Idu Sana, and 
be sucti'^be Defendani-Hespondent who 


is in possession, he having acquired the 
whole property from Budhai, the other 
and remaining son of Idu Sana. 

The whole point in the. appeal there- 
fore depends upon whether the leasehold 
in question was originally si^ttled with Ida 
Sani who was the head of the whole 
family here represented, or whether it 
was originally settled with one of his sons 
Budhai. Budhai w'as undoubtedly in pos- 
session, and it was necessary for the 
Plaintiff to prove his case. He attempted 
to do so by bringing forward certain state- 
ments that were made in various litiga- 
tions that had happened, but upon looking 
into those litigations the learned .fudge of 
first instance and the High Court Iwth 
came to the conclusion that the state- 
ments made were absolutely contradictory 
and therefore no aftiimative^ proof for 
w'hat the Plaintiff wished to deduce from 
them. The oral evidence suffered the 
same fate ; it was contradictory and was 
not believed and accordingly, there again, 
we have ooncurrent findings that the 
Plaintiff has not made out his case. That 
really disposes of the merits of the case. 

There is a second branch of the case as 
launched in which the disappointed pur- 
chaser, owing to the result of what has been 
narrated, asks for re-payiueut of. the price 
which he has paid. It is quite clear that 
that point was never really investigated 
in the Courts below. It has never been 
gone into as to whether it was a truly 
speculative purchase or a purchase under 
such circumstances as would warrant a 
good title, and accordingly the learned 
Subordinate Judge said he could not de- 
cide the matter, but gave leave to the 
Plaintiff to raise the question in a sepa- 
rate suit. That also was confirmed by 
the High Court. 

■ Their Lordships will therefore humbly 
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advise His Majesty to dismiss the appeal 
with costs. 

Solicitors; Messrs. lianken, Ford <C 
Chester for the Appellant. 

Solicitor : Messrs. Barrow, Uogers (t 
Nevill for the liespondent No. 1. 

G. D. M. 

(CIVIL APPELLATE JURISDICTION.] 
JjBTTKnS PaTBMT ApI'IAL 
No. I OF 1925. 

Chatirrjra, 0. J. ' 

Uankin, J. 

(iHAKKAVAim. J. 

1926, Sm. Prafilla 

24, February. Karisi Uor 

V. 

Walmslrt, j. Bhaimni Naih Rot. 
Paor, j. 

I 32 G, 

8, July. J 

ffhtdu law—Olft bg Hindu widow followed hg 
mrrender to next reversioner— JMtter, if mag recover 
before widoide death— Valid surrender., what is— 
Difference of opinion in Division Bench hearing 
appeal from mofussil Court— Civil Procedure Code 
(Act P of 1908), see. 98, or Letters Patent, 1865, 
cf. .W, if applicable. 

A Hindu widow purported to make a 
gift of a portion of her husband's immove- 
able properties to one T. Later on she exe- 
cuted a deed of relinqtiishment in favour 
of the next reversioner li, but it appeared 
that she did this in consideration of a sum 
of money paid in cash and an annuity to 
be paid to her during her life. In a suit 
by B to recover from T, the properties 
gifted to him: 

Held (by ( hatterjea, C. .F., Rankin 
and Chakra VAHTi, JJ.) — That the fact 
that some tnaintenance has been agreed to 
be ffaid by the reversioner to the widow 
does not affect a surrender, but whether 
there was a surrender or relinquishment 
such as would accelerate the succession of 


the reversioner or whether the transaction 
was a ttansfer for Valuable consideration 
depended on the facts of each cdse and iii 
this case the circumstances showed that 
the transaction was a transfer for valu- 
able consideration . 

That the Plaintiff’s suit must therefore 
fait and the question whether upon a 
valid relinquishment by a Hindu widow, 
the reversioner becomes entitled to recover 
from a previous alienee icithout legal 
necessity, immediately or upon the death 
of the widow, did nut arise. 

Per WALMstUY, ,1 . — In the event of a 
valid surrender by the widow, the right of 
the reversioner to recover from the pre- 
vious alienee is postponed to the widow’s 
death. 

Per Pac.k, ,1. — The right to recover 
arises immediately upon such surrender. 

The authorities discussed. 

Per W’ALMSLEY AND Paok, JJ. — Sec. 9lf 
of the Civil Procedure Code and not cl. 
36 of the Letters Patent applies where 
there is a difference of opinion between 
two .Judges sitting as a Division Bench in 
appeal from a subordinate Court. 

PcRNA Chandra v. Narkndha Nath (18) 
and Bhaiuas v. Gulab (19) considered. 

This matter came up originally as Ap- 
peal from Original Decree No. 131 of 192*2 
against the decree of Babn Sarodaprosad 
Banerjee, Subordinate Judge of Pabna, 
dated the 22nd December 1921. It was 
heard by VValmsley and Page, JJ., who 
delivered the following dissentient judg- 
ments : — 

Walmslev, j. — T he appeal preferred 
by the Plaintiff was dismissed for reasons 
which need not be stated, and we are now 
concerned only with the DeTendants’ 
cross-objection. 

(18) 88 0. W. N. 7r>5 (1P86). 

(18> L. B. 48 L A. 184: •. a I. L. B. 46 Bom. 

7 I 8 | 26 0 . W. N. e 06 0 V 2 I). 
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'J'lie necessary facts are as follows : — 
TJiere were two l)rothers, I’rasanna Nalh 
Boy and Bhabani Nath Roy. The former 
died in 1871, leaving a widow named 
Shyamrangini, wlio is still alive.. She 
succeeded to a Hindu widow’s estate in 
respect of the prop.M’ty left by her hus- 
band. 

On 2Gtb April 1915, she executed a deed 
of gift in favour of the Defendant Tara- 
nath Hoy by which she transferred to him 
one of tlie items of propr^rty described in 
Hell. “ (ia ” to the ])laint. In July 1917 
she executed a secjnd document, in favour 
of her husband's brother, Bhabani, by 
which she relinquislie<l all her rights to 
him as reversioner. On his side he paid 
her a considerable sum in cash and under- 
took to make a monthly payment for the 
rest of Iier natural life. On the strength 
of this document Bhabani as IMaintiff 
wants to eject Taranath from the proiierty 
comprisoil in the deed of gift. 

Taranath defended the suit on several 
grounds ; he impugned the deed of relin- 
(piishment ; in any case, he said, it did not 
s]>ecify the profierly described in the deed 
of gift ; he alleged that the property given 
to him was bought by the widow from her 
atridhan, and that her conduct showed an 
intention to treat it as Hridlian, 

The learned Judge found that Rhyam- 
rangini executed the deed of relinquish- 
ment voluntarily and with full understand, 
ing of its etfect, and that she intended it 
to operate in regard to all the projierty in- 
cluding that given to Taranath Koy. 
With reganl to that gift he held that it 
was not b(ma fide^ and he also held that, 
■as it was not an alienation for valuable 
consideration, while the Plaintiff has paid 
a substantial sum and is going to pay a 
inontbly allowance, it was equitable that 
the proiKirty sliould go to the Plaintiff and 
not to ’Defendant. He rejected the 


Nath Eoy, 

evidence about the stridhan character of 
the property as meagre and unsatisfactory. 

On these findings he gave the Plaintiff 
a decree for the property covered by the 
deed of gift. 

For the l>efendant Taranath it is urged 
that the learned Judge’s decision is 
wrong. 

The first question is as to the reality of 
the gift. The learned Judge, relying 
mainly on a letter written by the Defen- 
dant, held that the gift was not a hand fidn 
gift. That is a finding with which I can- 
not agree. The lady siiys that she made 
the gift, and the donee is in possession. 
The letter to which reference is made is 
very inconclusive, and cannot outweigh 
the donor’s ]X)sitive statement. In my 
opinion, the deed of gift to the Defendant 
was intended to be effective. 

In regard to the deed of relinquishment 
the learned Judge has shown ahimdunt 
reason for believing that the laily under- 
stood what she was doing and intended it 
to he operative. It is true that it <loes 
not mention specifu^ally Hie pro|)erty 
covered by the deed of gift, but its terms 
are so eoinprehcnsive as to include it. 
The suggestion that the latter properly 
was stridhan is not supported by any evi- 
dence worthy of acceptance. 

There remains, therefore, the question 
whether the reversioner on the strength 
of the deed of relinquishment can obtain 
jx)ssession of the property given to the 
Defendant immediately, or whether he 
can do so only on the natural death of the 
widow^ 

T think it is clear on the authorities that 
the widow could make a deed pf gift valid 
for her own life. Mr. Mayne says : — 

•* She cannot in the absence of legal 
necessity bind the inheritance for her own 
personal debts or private purposes as 
against reversioners, but she can do so for 



1013 


VoL. XXX.1 THE CALCUTTA WEEKLY NOTES. 


Sm. Prafulla Kamin! Roy v. Bhabani 

her own life. Any alienations in excess 
of her yx)W'ers are not void but voidable.*’ 
Thcj deed of irift in favour of Taranath 
used words of inheritance, hut that makes 
no difference ; for the term of the widow’s 
life it is a valid alienation, but the rever- 
sioner will be able to attack it as voidable 
as soon as she dies. For the IHaintiff, 
however, it is urged that he need not wait 
until the widow' dies, but that the dee^l of 
7-elinquishnient entitles him to immediate 
possession. Tn other words, it is argued 
-that by the doctrine of acceleration of the 
reversion, the reversioner at once succeeds 
to the whole estate as comjdetely as he 
would on the natural death of the widow. 
There are, of course, several authoritative 
pronouncements to the effect that a widow' 
can operate lier owm death, hut, so far as 
I have been able to find out, none of the 
decisions go to the length of saying that 
she can do so where prior dis|)ositions 
have created interests in third iiersons. 
The effect of adoption has been considered 
on several occasions in Madras and Bom- 
bay, hut T do not think it is of any use to 
rc‘fer to the decisions, partly because tlie 
two (‘ouris have taken different views, 
partly because the results of adoption 
on the widow's interest are very definite. 
A decision of more reliance is to be found 
in tlie case of Subbamvia v. Subramamjam 
(I). In that case the wilow had created 
a mortgage before she executed a deed of 
relinquishment in favour of the rever- 
sioner. The learned dudges upheld the 
trial Court's view that the relinquish- 
ment could not defeat the mortgagee’s 
right to get a decree ,for sale of the 
widow’s life-interest. Jt is true that in 
that case the alienation w'as for value, 
whereas in the present case the aliena- 
tion was by gift, but I do not think that 
the presence of valuable consideration 
(I) 1. L. U. 30 Mad. 1035 (1916). 


Nath Roy. 

affects the question. The point is that 
the widow has made an alienation wdiich 
she was competent to make, and she can- 
not re call it by a voluntary act, w’bich 
only by fiction 1i?is the same effect as her 
actual death would have. 

There are tw'o other points to he noticed 
in this case. The first is that the learned 
Judge has held that the wile and the 
leases of parts of the property must stand 
good f(>r the term of the widow’s life, and 
that part of his judgment has beeome 
final. The second is that the w’idow' has 
covenanted for a monthly payment in 
addition to a cash payment. I'hose tw'o 
faets make it difllciilt to regard the relin- 
qiii hment as of the w'holo estate, and as 
effecting the widow's death from the leijai 
}X)int of view. 

I regret to differ from my learned 
brother, but in my opinion, the Defen- 
dant’s cwss-objeetion slioiild be allow'ed. 
and the suit dismissed as premature so 
far as it relates to the land covered by the 
deed of gift. 

Page, J.--1’his cross-appeal raises an 
interesting and important question in 
connection with a Hindu widow’s ptiwor 
of alienation while possessing a widow’s 
estate in projierty inherited from her de- 
ceased husband. 

About the year JHSOone Prasanna Nath 
lioy died intestate leaving as his heiress 
Shyainrangini, his wddow’, and as his heir 
presumptive his brother, the Respondent 
Bhabani Nath Roy. At the time of J^ra- 
saniia Nath Roy’s death, Shyainrangini 
was eight or nine years old, and for 
about 10 years thereafter she lived under 
the guardianship of Bhabani. After 
reaching her majority Shyamraiigini ob- 
tained possession of her husband’s jmi- 
perty, and on the -JOlli April 1015 she 
executed an absolute deed of gift by which 
she transferred to her cousin, Taranatli 
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Roy, her right ami interest in certain lands 
and premises, the particulars of which 
were set out in the schedule to the deed. 
Tliis deed of gift was duly executed and 
registered by Shyararangini. On the 
•i4th July 19.17 Shyamrangini executed a 
deed of conveyance by which alie surren- 
dered and relinquiHlied in favour of 
.Rhabani, the next heir of IVasunna Nath 
Roy, the entirety of the widow's estate 
which she had inherited. In the deed of 
relijKiuishnicnt it was inter alia pro- 
vided : — 

You are the brother of my liusband 
and the only presumptive heir of the pro- 
perties left by him on my death, ^ly 
husband had peculiar affection for you 
and 1 too have genuine love for you. 
Under these circuiuslances, having made 
up my mind to aFtend to the performance 
of religious duties, and giving up in your 
favour my entire life-interest I received 
by inheritance from my husband, by this 
deed of release of life-interest i agree and 
declare that 1 completely relinquish the 
entire Hindu widow's life-interest that I 
had in all the properties described in the 
under-mentioned schedule wiiicii 1 re- 
ceived by inheritance from my liusband or 
acquired with the usufruct of properties 
so inherited which know as the entire 
estate inherited from my husband and over 
and above that in any other property un- 
known to me which might have belonge<l 
to iriy husband. I further relinquish in 
your favour all arrear-diies receivable 
from my tenants in those projierties. 
Rrom to-day I cease to have any interest 
or connection with those pro|)erties or 
the arrears realizable therefrom. On the 
strength of this deed of release you will 
from this day own and jiossess an abso- 
lute right of my husband’s share in the 
properties described in the under-men- 
tioned sc'iedule. and will continue to hold 


and enjoy the same with great pleasure 
down to your son, son’s son, etc., heirs 
and representatives in succession, with 
right to make alienation of every descrip- 
tion, such as, gift, sale, etc., and to grant 
subordinate settlements.’* 

It is lo ho observed that in the scliecTiile 
to this de^ed of relinquishment no mention 
is made of the jnte and occupancy rights 
in the land and premises which were the 
.subject-matter of the deed of gift of the 
i6th April I9IS. On the 25th July 1917 
Bhabani executed a deed of mushihara 
under wliich he agreed to pay an allow'- 
ance of Rs. 150 a month to Shyamran- 
gini, and declared that he hint paid 
its. ihOfM) to her. After the execution of 
these two deeds Bhabani was given |)os- 
session of the properties then in the pos- 
session of Shyamrangini, and since July 
1917 Shyamrangini has been receiving 
the monthly sum of Rs. 150; imlecd, she 
has accepted an instalmenl of the allow’- 
ance even after the present suit w’as filed. 
On the 21 si Juno 1920 Bhabani launched 
the suit out of which this appeal arises 
against Taranath Roy and his daughter 
in wdiicli he claimed inter alia : — 

* That on declaration of riaintiff’s 
right of inheritance to the properties of 
Schs. Kha and (la together with the 
house, etc., standing thereon as describ- 
ed in the schedule, and on declaration 
that no right has accrued to the Defen- 
dant in respect thereof a decree for khas 
possession may be made in favour of the 
IHaintiff and eviction of the Defendants 
ilierefrom ; 

(2) “ That a decree may be passed in 
Plaintiff’s favour for recovery of Rs. 926 
in the shape of wasilat from the Defen- 
dant, or should any larger u mount be 
found due in course of trial a decree for 
that amount on payment of the deficit 
court-fees.’* 
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The properties described in Sch. Ga to 
the plaint were the properties wliicli were 
the subject-matter of the deed of gift of 
the l:6tli April 191.5. On the 5^2nd Decem- 
ber 1921 a deeme was passed in the said 
suit by which the Court inter alia ordered 
tliat — 

“ the Plaintiff’s lille be declared to the 
land and houses, etc., described in Sch. 
Ga and the I’laintiff do get jwssession 
thereof,’’ and “ the Plaintiff do get Rs. 50 
in respect of mesne profits of the land in 
Sch. Ga.” 

Bhabani and Taranath have died in the 
course of these proceedings. Against 
this decree the rejircsentaUves of Bhabani 
apjiealod, and the representatives of 
Tai-anath filed a ei' 08 s-a])])eal against so 
much of the said decree as related to the 
proj)ertles in fich. Ga which had been 
transferreil to Taranath under the deed of 
gift. I'he apiieal has not been prosecut- 
ed, and the cross-appeal alone has been 
contested before us. 

The validity of the deed of gift and of 
the deed of relinquishment were challeng- 
ed at the trial of the suit, and the learned 
trial Judge held that, inasmuch as Tara- 
nath had written a iiost card to the mana- 
ger of Shyamrangini’s jn-ojierties after 
the execution of the deed of gift asking 
for instructions about the management of 
the estate, the deed of gift was not a bond 
fide gift. I am unable to regard this post 
card as evidence from which such a con- 
clusion might reasonably have been 
drawn, and, indeed, the argument on ap- 
peal proceeded niion the footing that the 
deed of gift was a genuine and duly exe- 
cuted document. On the other hand, it 
was contended that the properly covered 
by the deed of gift had been purchased 
out of the atridhan of Shyamrangini. The 
learned Judge found that that was not the 


fact, and upon the evidence, in my opi- 
nion , his decision was correct. 

As regards the deed of relinquishment 
it was urged that Shyamrangini did not 
understand the nature or effect of the 
document which she was signing, and that 
the Court ought not to allow this docu- 
ment to stand. It was further contend- 
ed that the deed of relinquishment did not 
amount to a bond fide surrender of the 
entirety of Shyamrangini's interest in her 
late husband's property, but was merely 
a <levice by which she attempted to divide 
the inlieritance w’ith Bhabani Nath. 
Itangammi Gounden v. Narhiairpa Goun- 
den (2). The learned Judge decided 
against both of these contentions, and, in 
my opinion, the conclusion at which he 
arrived was right. Shyamrangini was an 
educated and intelligent w'oman ; she had 
experienced considerable trouble over the 
property; she was getting old, and was 
anxious to pass the rest of her days in 
meditation free from worldly cares. The 
joint income which Bhabani and Shyam- 
rangini's husband had received from the 
ancestral estate was about Rs. 4,000, al- 
though at the date of the trial the estate 
had increased in value. It can w'ell be 
imagined that Shyamrangini would be 
only too glad to receive Rs. 3,000 for the 
expenses of a pilgrimage, and a monthly 
income of Rs. 150, and to be relieved from 
further anxiety in respect of the family 
property. Not only did she act uijou the 
above arrangement with Bhabani in res- 
pect of the monthly ailowance, but in a 
letter (o Bhabani’s sou Shamapado she 
wrote that — 

" Bhabani has amply repaid me for the 
trust I reposed in him in giving up the 
property,” 

Further, with respect to the contention 

(2) I. L. B. 42 tud. 623 : •. 0. 23 0. W. N. 

777 (P. C.) (IW8). 
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tliaf Slnaiiiran^dDi did not understand 
tlio nature and elTect of what .^he waa 
doin^ wdien she executed the deed of re- 
linquishment, it is to be renicnibercJ that 
she was an educated woman ; that the 
draft of ihe deed was considered by seve- 
ral pleaders ; tliat before slie executed the 
deed it was read over and explained to 
her; that she herself liad taken the draft 
to a pleader, Jtadha Baliav, who was her 
relative, in order to obtain his advice 
thereon; that she herself had affixed the 
s(?al to the deed and had handc<l it to 
Jihabaiii; that subsequently she acted 
upon the deed, and has never taken any 
steps to have it set aside or declareil to be 
invalid. .In my opinion, there is no sub- 
stance in the cunteJilion that the deed of 
relinquishment was not duly and vafidly 
executed, or that the deed of relinquish- 
ment was a mere device by which the in- 
heritance was divided between Shyam- 
rungiiii and Bhabani. 1 should add that 
1 am not satisfied upon the evidence that 
bhyamrangini was [wjssessed of any move- 
able properties whicJi she had inherited 
from her husband, and for the purposes of 
this aj)peal it must be taken that no such 
moveables Mere in existence, at any rate 
at the time when the deed of relinquish- 
ment was executed. 

In these circumstances an important 
question falls for determination, namely, 
whether Bhabani, the heir presumptive of 
hShyamrangini's husband, is entitled to 
have the deed of gift to Taraiiaih set aside 
during tlie life-time of Sliyamrangini. 

Now, the nature of a Hindu widow’s 
estate is not always understood. Jt is an 
anomalous estate winch obstructs the iior- 
tnal course of succession as laid down by 
Hindu sages. Eor that reason, therefore, 
it is regarded among the Hindu com- 
munity as a praiseworthy act that a 
widow contrive to put an end to 


Nath Roy. 

the unnaturar situation created by the 
exisleiico of the widow’s estate of inherit- 
ance. Ill tlie case of Monirarn Kolita v. 
Keri Kolitani (:i), Mr. Justice Dwarka- 
nath Mitter observed : — 

“ We think it scarcely necessary to re- 
mark tliat the estate of a v\ idow under the 
Hindu law is one of a very peculiar charac- 
ter. To compare it with a life estate, or 
with any other estate known to the Eng- 
Jisli law, would be to misunderstand its 
nature oonipletely ; and if authority is 
needed to support this proposition, M^e 
have only to refer to the remarks inside 
by the Privy (Council in the case of The 
Gollccfor of Mamlipatam v. Cavaly Ven- 
cata Narainapah (1). It is true that tlie 
widow is allowed to succeed to ihe estate 
of her deceased liusband as heiress-at-law ; 
and it is also true that she is allowed to re- 
present that estate fully, so long as her 
right to hold it continues to exist. But 
dominion over it is rigorously confined 
within certain defined limits, beyond which 
she has no power to go; nor is it allowed 
to descend to her heirs after her death. 
As ‘ half the body * of her deceased hus- 
band she tukos liis [Mroperty in default 
of male issue, hut being not more than 
half her power to deal with it is anything 
but that of an owner in the true sense of 
tlie term.” 

The Judicial Committee did not affect 
to impugn the accuracy of the above ex- 
position of the general jiosition of Hindu 
widows according to Hindu law and 
usage, although Sir Barnes Peacock in 
delivering the judgment of the Privy 
C-ouncil in that* case differed from Milter, 
J., in thinking that a Hindu widow held 
the projierty which she liad inherited from 

(31 L. B. 7 I. A. 116, 119 : s. c. I. L. B. 6 Oal. 
776 (1880). 

(4) 2W. R. (P. 0.) 50; 8 Moo. I. A. 600 
(1860}. 
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her husband as a trustee. The correct 
view, as Lord Dunedin observed in Banga- 
sami’s case (2), is that — 

" The rights of a Hindu widow in her 
late husband’s estate are not aptly repre- 
sented by any of the terms of English law 
applicable to what might seem analogous 
circumstances. Phrased in English law 
terms her estate is neither a fee, nor an 
estate for life, nor an estate tail. Accord- 
ingly, one must not, in judging the ques- 
tion , become entangled in western notions 
of what a liolder of one or other of these 
estates might do.” 

The sage Vrihaspati laid down that — ■ 

‘‘ In scripture and in the code of law, 
as well as in [)opular practice, a wife is du- 
cliire<l by the wise to be half the body of 
her Jiusband, equally sharing the fruit of 
pure and impure acis. Of him whose wife 
is not (feceased half the body survives. 
How then should another take his pro- 
perty while half his person is alive? Let 
the wife of a <leceased man who left no 
male issue take his share, notwithstand- 
ing kinsiueu, a father, a mother, or uterine 
brother, be present. Dying before her 
hnsband a virtuous wife partakes of his 
consecrated fire : or it her husband die 
before her she shares his wealth : this is 
a primeval law. Having taken his move- 
able and immoveable property, the pre- 
cious and the base metals, thq grains, the 
liquids, and the clothes, let her duly offer 
his monthly, half-yearly and other funeral 
repasts. ’* 

So Vishnu ordains : — 

” The wealth of him who leaves no 
male issne goes to his wife.” 

Jimutp Vahana upon this passage made 
thq comment that — 

” It must not be alleged that the men- 
tion of the widow is intended merely for 

0; 1. 1. a 49 Kad, 8W, 881 1 1. c. 88 0. W. 
a.TT7(P.Q.){18t8}. 


the assertion of her right to wealth suffi- 
cient for her subsistence. For it would be 
irrational to assume different meanings of 
the same term used only once, by inter- 
preting the word wealth as signifying the 
whole estate in respect of brothers and the 
rest, and not the whole estate in respect 
of the wife. Therefore, the widow’s 
right must be affirmed to extend to the 
whole estate.’’ 

Thus Vrihat Menu says : — 

“ The widow of a childles.s man, keep- 
ing unsullied her husband's bed, and per- 
severing in religions ohservanoes, shall 
present his funeral oblation and obtain 
(his) entire share.” 

Again, in the Dayabhaga Jimnta Vahana 
ordains that — 

On failure of heirs down to the son’s 
grandson, the wife, being inferior in pre- 
tensions to sons and the rest, because she 
performs acts spiritually hencficiul to her 
husband from the date of her widowhood 
(and not, like them, from the moment of 
their birth), succeeds to the estate in their 
default.’’ 

Thus Vyasa says 

" After the death of her husband let a 
virtuous woman observe strictly the duty 
of continence ; and let her daily, after the 
purlffcatiou of the bath, present water 
from the joined palms of her hands to the 
manes of her husband. Let her day by 
day perform with devotion the worship of 
the gods, and especially the adoration of 
Vishnu, practising constant abstemious- 
ness. She should give alms to the chief 
of the venerable for the increase of holi- 
ness, and keep the various fasts which 
are commanded by sacred ordinances. A 
woman who is assiduous in the perform- 
ance of duties conveys her husband, though 
abiding in another world, and herself to a 
region of bliss.” 


lid 
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Again, Jimuta Vahuiia expounds the 
law as follows : — 

But the wife must only enjoy her hus- 
band's estate after his demise. She is not 
entitled to make a gift, mortgage or sale 
of it.” 

Thus Catyayana says : — 

“ Let the ehildles's widow, preserving 
unsullied the bed of her lord, and abiding 
with her venerable ])rotector, enjoy with 
moderation the properly until lier deatJi. 
After her let the heirs take it. 

“ Abiding with lier venerable protec- 
tor, that is, with her father-in-law or 
others of her husband's family, let her 
enjoy her Imsband’s estate during her 
life; and not, as wdth her separate pro- 
perty, make a gift, mortgage or sale of it 
at her pleasure. 

“ Nor shall the heirs of the woman's 
separate property (as her brothers, etc.) 
take the succession (on failure of daughters 
and daughter's sons), to the exclusion of 
her husband’s heirs, for the right of those 
persons, whose succession is declared 
under that head is relative to the property 
of a woman (other than that which is in- 
herited by her). 

“ Therefore those persons who are exhi- 
bited in a ]jassage above cited as the next 
heirs on failure of prior claimants, shall, 
in like manner as they would luive succeed- 
ed if the widow's right had never taken 
effect e(|ually succeed to the residue of the 
estate remaining after her use of it, upon 
the demise of the widow in whom the 
succession had vested.” 

Dwarkanatli ]Mitter, J., passed the fol- 
lowing comment upon the law as laid down 
by these sages : — 

” It should not be supposed that the 
above provisions w^ere intended by their 
framers to serve as mere moral precepts 
which the widow is at liberty to obey or 
dieobey at her pleasure; on the contrary, 


the utmost precaution upj)ears to have 
been taken bv them to secure their strict 
enforcement. We have already shown 
that accoi-ding to the Hindu law women 
are deemed to be never fit for independ- 
ence, and the widow in possession of her 
husband's estate is no exception to the 
general rule. When the husband is dead 
<says Xarada) his kin are the guardians of 
his childh'ss widow. In the disfK)sal of 
property and care of her person, as well 
as in her maintenance, they have full 
power.” 

The authority of these passages is dis- 
tinctly recognised in the Dayabhaga, 
which lays down that — 

” In the dis]K)stil of property by gift or 
otherwise she is subject to the control of 
her liiisband’s family after his c]oce<ase and 
in default of sous.” 

(Dayubhaga, c. xi, s. Iv. 64.) 

A Hindu widow does not possess a life- 
estate in the pro|Hn'ty which she has in- 
herited from her husband, for during her 
life-time she may, and oflcm does, lose the 
estate wliicli passed to her on her lius- 
baiul's dejith. On the other liand, by 
effecting an alienation within the limited 
ambit of her power of dis]>osal a Hindu 
widow is able to Iransfer to the assignee a 
proprietary title to tlie property alienated. 
J^ut the restrictions upon her power of 
alienation are various and formidable. No 
doubt for certain religious, charitable, or 
customary purposes, or those which con- 
duce to the spiritual w^elfare of her de- 
ceased husband, or arc founded on legal 
necessity, lier capacity to dispose of the 
corpus of the estate is wide, if not un- 
fettered. With respect to alienations for 
legal necessity it is to be remembered 
that — 

” When the alienation of the whole or 
part of the estate is to be supported on the • 
ground of necessity then, if such necessity 
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is not proved aliunde, and the alienee does 
not prove inquiry on his part and honest 
belief in the necessity, the consent of such 
reversioners as uiight fairly be expected 
to be interested to quarrel with the tran- 
saction will be held to afford a presump- 
tive proof, which, if not rebutted by <!on- 
trary proof, will validate the transaction 
as a ri;(ht and fvoper one." 

f Per Ijord Dunedin in Rantjasumi' s 
case (2) ; see also Debi Prosad Chowdhury 
V. Golap Bhagut (6).] 

I confess that I should have ex|3ectcd 
to find that all other alienations by a 
Hindu widow were utterly void and in- 
operative. But it is now settled beyond 
doubt or controversy that for puiposos not 
authorised under the Hindu law a Hindu 
widow is entitled to give, sell, iuort}fa{?c, 
or otherwise alienate property which she 
has inlierited from her husband, or any 
part thereof, for a term which docs not 
exceed the period durin^j which she re- 
mains in the enjoyment of her widow’s 
estate : see Monirqni' s case (3). Further, 
as between the widow and the assignee 
such alienations by tlie widow are regard- 
ed as valid and binding, and the widow 
herself is not entitled to impugn the vali- 
dity of the transaction, for she does not 
hold the property merely as a trustee for 
the reversiouei's, but, subject to certain 
restrictions, as the owner thereof, and 
when she purports to act in the capacity of 
owner she is not j)ermittcd to derogate 
from her grant. On the other hand, un- 
authorised alienations by a Hindu widow 
are voidable at the instance of the rever- 
* sioners. 

(2) I. L. B. 42 Mad. 623 *. r. 28 C. W. N. 

777 CP. C.) Ci918). 

(3) L. B. 7 1. A, 116, 118 •. c. 1. U B. 6 Cal. 

776 (1880). 

(6) I, L. B. 40 Cal. 721 : 8. c. 17 C. W. N. 

701 (F. B.) (1 13). 


“ A Hindu widow is nut a tenant for 
life, but is the owner of her husband’s 
property subject to certain restrictions on 
alienation and subject to its devolving 
upon her husband’s heirs upon her death. 
But she may alienate it subject to certain 
conditions being complied with. Her 
alienation is not, therefore, absolutely 
void, but it is prima facie voidable at the 
election of the reversionary heir. He may 
think fit to alfirm it, or he may at his 
pleasure treat it as a nullity without the 
intervention of any Court, and he shows 
his election to do the latter by commenc- 
ing an action to recover |X)8session of the 
pro|)crty. There is in fact nothing for the 
Court cither to set aside or cancel as a 
condifion prccc<lenl to the right of action 
of the reversionary heir. It is true that 
the xVpiM;llauts prayed by their plaint a 
declaration that the ijara was inoperative 
as against them as leading up to their 
prayer for delivery to them of khas [losses- 
siou. But it was not necessary for them 
to do so, and they might have merely 
claimed possession, leaving it to the De- 
fendants to plead and (if they could) prove 
the circumstances which they relied on 
for showing that the ijara or any deriva- 
tive dealings with the property were not 
in fact voidable, but were binding on the 
reversionary heks.” 

[Fcr Lord Davey in Dijojf Gopal Muket- 
ji V. Krishna Mahishi Dcbi (G). | 

J.)uring the continuance of the widow’s 
estate the person or persons entitled to the 
reversionary interest in the husband's 
estate upon the determination of the 
widow’s interest therein are also entitled 
to restrain the widow from alienating the 
corpus of the property for puqwses which 
are unauthorised ; to prevent her from 
committing waste ; and to claim a declara- 

(6) I. L. K. 34 Cal. 329 s 8. v. 11 C. W. M. 424 
(P. C.) (1807). 
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tory decree that any such alienation is 
voidable as against them. 

“ A reversionary heir, although having 
only those contingent interests which arc 
differentiated little, if at all , from a apes 
successionis , is recognised by Courts of 
law as having a right to demand that the 
estate be kept free from waste and free 
from danger during its enjoyment by the 
widow or other owner for life. 

“ But a reversionary heir thus appeal- 
ing to the Court tndy for the conservation 
and just administration of the property 
does so in a representative capacity so that 
the corpus of the estate may pass unim- 
paired to those €ntitle<l to the reversion. 
The law on this subject was recently ex- 
pounded ill the judgment of this Board 
delivered by I\Ir. Ameer Ali in Venkatn- 
narayana Pillai v. Subbammal (7). 

“ This representation is in law found- 
ed uiion a different set of considerations 
from thos^ which w’ould seek to stamp the 
character of reversionary heir mion one 
individual. The latter operation attempt- 
ed during the enjoyment of the life-estate 
would necessarily be premature and miglit, 
as stated, bo futile. The former is justi- 
fied by the considerations of keeping the 
estate intact for the persons to whom as 
reversioners it shall ultimately and at the 
proper time be determined that the estate 
shall go.’’ 

[Per Lord Shaw in Janaki Ammal v. 
Narayamsami Aiyar (8) ; see also Bal- 
bhadra v. Dhowant (9), Isri Dut Koer v. 
Hansbuiti Kocrain (10), Ram Pershad 
Chotodry v. Jokhoo Roy (11) and Mttnna- 
lal Chaodri v. Gajraj Singh (12).] 

(7) I. L. H. 98 Mad. 406 {IfM). 

(8) I. L. B. 39 Mad. 634, 63S (1916) 

(9> I. L. B. 34 Cal. 8fi3 s a. o. 11 O, W. N. 056 
(1907). 

not I. 1.- U. 10 Oal. 324:< 18831, 

(111 >(>"3 h884r 

(12) I.'t. B. IT Cal. 216 (1880). 


it follows, therefore, according to the 
principles of Hindu law, that a widow is 
impotent suo motu to affect the rever- 
sionary interests in her husband’s estate 
by her unauthorised alienations. The 
learned vakil for the Appellants, however, 
upon the assumption (contrary to his con- 
tention) that the deed of relinquishment 
put an end to Shyamrangini’s estate as a 
Hindu widow, urged that Bhabani was 
not entitled to impugn the deed of gift to 
Turanalh during the life-time of Shyam- 
rangini. In support of his contention he 
relied u[>on the judgment of the Madras 
High Court in Kotlapalli Subbamma v. 
Jatavallabliula Siibramanyam (1). In 
that case the Plaintiff sued to recover the 
amount due on a mortgage bond executed 
by a Hindu widow. It appears that 
during the )>pndency of the suit the widow 
had executed a deed of relinquishment in 
favour of the next heir. The Court held 
that the J’laintiff was entitled to enforce 
his mortgage on the widow’s life-estate in 
the pro[)erty notwithstanding the surren- 
der of her entire interest therein to the 
heir presumptive of her deceased husband. 
It may be that that decision can be sup- 
jKirted either on the ground that the deed 
of surrender was executed pendente lite, 
or on the ground that the execution of the 
surrender was a fraudulent transaction to 
which both the widow and the next re- 
versioner were parties. Sadasiva Ayyar, 
J., however, based his decision on the 
ground that — 

“ the artificial mediaeval doctrine of a 
widow having no fidl power of alienation, 
and the consequent doctrine superimposdd 
by the Bengalee lawyers on this doctrine, 
namely, the doctrine of acceleration of 
the reversion through a surrender by the 
widow of her rights as her husband’s heir 
(this second doctrine having been adopted 
(!) I. L. B. 39 Mad. 1036 (1916). 
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for South India also by the Madras High 
Court) cannot, in iny opinion, be puslicd 
to the extent to wliicli Mr. Narasinlia Rao 
wishes that they should be extended, 
namely, so as to defeat the claims of 
alienees for value who, as Sir Bhashyani 
Ayyangar said in Srccramulu v. Kris- 
tamma (13), were entitled to be protect- 
ed in their reasonable expectation that 
they obtained a transfer valid for the 
widow’s life except in the rare case of re- 
mamage.” 

Napier, J., added that — 

“ the theory that the change of status 
of an assignor or a surrender by such 
assignor can invalidate legal rights obtain- 
ed by an assignee is, in my opinion, w) 
contrary to equity and good conscience 
that it should not be accepted by Courts 
of this country, whatever the ancient 
Hin<lu law on the subject was.” 

The observations of Bhashyani Ayyaii- 
gur, J., to which Ayyar, J., referred were 
passed in a suit in which it was contend- 
ed that the estate of llic widow was de- 
termined, not by a deed of surrender in 
favour of the next reversioner, but by the 
widow’s adoption of a son. llis Lord- 
ship said : — 

” The proposition that a son adopte<l 
by the widow cannot, before the termina- 
tion of her widowhood by death or re- 
marriage, recover possession of any por- 
tion of Jiis adoptive father’s estate which 
she might have alienated prior to the 
adoption, is not only sound in principle, 
but is in consonance with justice and 
equity. A widow, having authority from 
her husband, — however imperative sucli 
authority may be — ^is not bound to exer- 
cise the, same, and it is entirely optional 
with her to adopt or not as she may 

choose A person dealing with si 

widow reasonably calculates that the 
(13) 1. L. B. 26 Mad. 143 (1902). 


Nath Roy. 

alieuatiou will hold good at any rate 
during her life-time, and except, of course, 
in the rare case of a re-marriage this will 
be ensured by the conclusion herein 
arrived at even when an adoption takes 
place subsequent to the alienation. When 
the widow has made an alienation prior to 
the adoption, the parties concerned will, 
before giving tlic boy in adoption, be fully 
aware of the same, and of the extent of 
the property remaining with the widow 
whicli will immediately come into the pos- 
session of the adopted sou, and the extent 
of the property which will come into his 
possession only after the life-time of the 
adopting widow— pro\ided such property 
had not been alienated for a necessary pur- 
j)ose.” 

Jn my opinion, tlie raLiu decidendi of 
these two castes in substance was the same, 
nauiely, that during the life-time or 
widowhood of the widow unauthorised 
alienations by the widow made w^hile she 
was in the enjoyment of Jier widow’s 
estate are Milid and unimpeachable. 
With great jespeefc to the learned Judges 
who decided those cases the reasoning 
upon wJiich the decisions lest, in my opi- 
nion, is vitiated by tw^o fallacious assump- 
tions : (1) that a Hindu widow inherits 
from her husband an estate for a term 
which is conterminous with her life-time, 
or, at any rate, with her wddowhood ; (2) 
that wJiile she is in the enjoyment of the 
estate a Hindu widow possesses absolute 
power to alienate the i^roperty, or any part 
thereof, for a term which does not exceed 
the period of her life-time or of her widow- 
hood. No doubt, an estate inherited by 
a Hindu widow from her Jiusband in some 
cases has been loosely described as her 
” life-estate ” or an ” estate for her 
widowhood,” but such expressions must 
be read with reference to the context in 
whicli they appear, and for the reasons 
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which I liavc slated, in my oi)inioii. the 
estate whieli passes to a Jlindii widow by 
way of inJieritancc from her liusband sub- 
sists until it is determined l)y the happen- 
ing of some event wJiieli, according to the 
priuciides of .Hindu law, puts an end to 
it. It is settled law that one of the events 
which ellect the determination of a 
widow's estate is the surrender of her en- 
tire interest in the inlierited property to 
the next Kiversiouer. 

“ It may be accepted that, according to 
Hindu law, the widow can accelerate the 
estate of the heir by conveying absolutely 
and destroying her life-estate.’* 

[Per Jiord ■Morris in Pekari Lai v. 
Miidliu Lai Ahir Oayaical (11).] 

“ To con^^ider lirst the power of surren- 
der. The foundation of the doctrine lai^ 
been sought in certain texts of the 
Smritis. It is unnecessary to (|uute theiu. 
TJiey will he found in the opinions of tlie 
learned Judges in some of the cases to be 
cited. But in any case it is settled by 
lung practice and cojitirmcd by decisions 
that, a Hindu widow can renounce in 
favour of the nearest re^crsioner if there 
be only one, or of all the reversioners 
nearest in degree if more than one at the 
moment. That is to s*j> . she can, so to 
speak, by voluntary act operate her own 
death.*’ 

[Per Lord Dunedin in lianya^ami 
Gounden v. Nacliiappa Goiindcn (‘J). | 
With respect to the second of tlie above 
assumptions I am of opinion that the 
power of alienation wJiicli a Hindu widow 
IHJSsesses, so far from being absolute or 
unfettered, is rigidly limited and restrict- 
ed in the manner which I have stated, and 
that every unauthorized alienation by the 
widow is voidable at the instance of the 

(2) I. L. B. 42 Mad. 523 : 8. c. 23 C. W. N. 
777 (P. C.) (1918). 
i L. B. 10 Cal. 286, 24L (1801). 


reversioners. The learned Judges then 
[)mceed to comment uj)on the hardship 
which would result to alienees from the 
Hindu whlow if the principles of Hindu 
law' were to he enforced. But where tlie 
law is clear there is no ro(3m for an 
urtjumenlum ab ineonvcnicuti, although, 
for rny part, I arn unable to discern any 
harshness in the application of the Hindu 
li'jW on the subject. Why should the 
Court extend special protection to an 
alienee from a Hindu wiilow, and none to 
an alienee from a minor? Upon wliat 
principle of fairness or ecpiily ought the 
(’ourt to favour the interests of an alienee 
to the detriment of the rights of the rever- 
sioners? 1 can see none. In my opi- 
nion, a [HMSon who is minded to enter into 
a business transaction with a Hindu 
widow must hi? taken to know the law', 
and to he aware of the rest ricteiT power of 
alienation which a Hindu widow pos- 
sesses. Ill this controversy an aryumcn- 
him ab invouvementi apfiears to me to be 
out of place. Moreover, the learned 
Judges wlio were parties to these deci- 
sions seem to have been influenced unduly 
by the view vvliich is widely entertained 
amongst western communities that it is 
desirable, whenever fiossiblc, to remove 
the clogs vvliich fetter tlie free transfer of 
property, an<l not to have borne in mind 
the danger of regarding the principles of 
Hindu law from the standjxiint of wes- 
tern idealism of which Jjord Dunedin 
gave the warning to w'hich I have alluded. 
[See also per Ijord Uiffard in Cossinaut 
Ihjffacdi'n case (15) and Khtib Lai SinylPs 
case 1 desire to add (although I 

express my opinion witli diflic^ence and re- 
serve, for the sources from which Euro- 
pean can draw information on this sub- 
ject are necessarily restricted), that I am 

(16) 2 Morley’K Digest 198 (1819). 

(16) 1. L. B. 43 Cal. 674 (1915). 
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not aware of the existence of any desire 
on the part of tlie Hindu community 
generally to enlarge the powders of aliena- 
tion possessed by a Hindu widow. Of 
course, it may further bo urged that, 
whereas the alienations in ihe above 
cases were lor valuable consideration, the 
transfer in (|uestion is liy way of gift 
and — 

“ being a deed of gift it cannot possibly 
be held to be evidence of alienation for 
value for purposes of necessity. Tt fol- 
Icw^s, therefore, that the deed taken b\’ 
itself cannot stand.** 

[Per Tiord Dunedin in Pangasamts 
case ( 2 ).] 

But for the purpose in hand it matters 
not, in ray opinion, whether the alienation 
was for valuable consideration or not. 
The impoftant feature of the transjiction 
is not that it is voluntary, but that 
it is unauthorized, and, in my o))i- 
nion, all alienations for purposes not 
permitted by the Hindu law are to be treat- 
ed as /// pard malerid. The reasoning 
U]K)n which the decisions in those cases 
was based has been rejected by the .Bom- 
bay High Court [Jlanui I\ris)ina\i case 
(J7)]. Iji niy opinion, it is not in conso- 
nance with the principles of Hindu law', 
or consistent w'ith the course of judicial 
pronouncements, and with all due respect 
I am unable to ac(|uicsce in it. 

Af)idying the principles which I have 
enunciated to the tacts of the present case, 
in Illy opinion, having regard to tlie oral 
evidence wdiich was adduced at the tiial 
and the evidence inherent in the deed of 
relinquishment, Shyamrangini by execut- 
ing the said d^ed intended to relinquish in 
favour of Bhabani, the next reversioner, 
and thereby in fact surrendered to him, 


W I. Li B. 49 629 1 s. o. 98 0. W. X. 

777 (P. 0.) (19X8), 

(^7) T. R, 88 Bom. 88 (1908), 


her entire iutcresl it, tlio estate wliidi she 
la m lerited ms tlie widow of her deceas- 
^ lusidiid. It is true that co nomine 

le projieriy which she had rrivon to Tara- 
nalh was not incinded in tiio schedule to 
10 <lcp»| of leliiKiuisliment ; (it niay lie 
becau«yl,e did not rcffurd tliat property 
;•« ddl formin^r ^f <ho estate); |,„t it 
<-l<‘ar, to joy mind, (liat she intended to 
snnoiuer to Hhal.ani her entire interest 
in hej husband s ('stale. 

Ill these <‘ircii instances the ('oneliision 
af vvhich J l.Mvc arrived is that in so far 
as the decree declared that Bhabani was 
eiUitled to possession of the property des- 
cribed in Sell, (ia, and ordered that pos- 
session and mesne profits in resiicct there- 
of be «iven to him (he decision of the 
^arned trial Jiid^re, oiifriit to be affirmed, 
burtlier, even if it were to be Iield tliat 
Shyainraiiftini i)y execiiting i|,o deed of 
suiieii'ler did not thereby relinquish in 
favour of Bhabani tlie entirety of Ikm- 
widow's estate, iiiasrniicli as under the 
( f'f'd of f-itt to Taranath Kliyainraripni 
did not merely transfer her own interest 
•n the projicrty for the jH^riod during 
wuch her interest therein enured, in my 
o;)iniun, the Court ought to interfere at the 
iiis'anco of the reversioners to prevent the 
wrongful dissipation of the estate hy 
Niyainrangini. By the deed of gift 
Shyamrangini admittedly purported to 
transfer her interest in the property, but 
•n (lie, deed it is furtlier provided that— 

“ Yon will own and tiold ix)sses.sion 
down to your sons, grondsons and other 
Iwirs and represmitatives. aud remain in 
enjoyment and possession thereof with 
great pleasure, with jxiwer to alienate the 
by gift or sale, and by causing muta- 
tion of your name in place of mine in the 
Shensta of the Zemindar. To that neither 

«l*M .lull be comjwtent to taiw o». 
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jectiim; ovcmi if rjiiscul the same will not 
he fit to he liearil.” 

7n my opinion, the effect of the <h^ed of 
^dft was not only that Hhyaniran^nni 
thereby alienated her own interest in tlio 
property, but that umlor its provisions 
she set up a title adverse to that of the re- 
versioners, and attein])ted thereby to 
change the course of succession to the pro- 
perty alienated. In my opinion, having 
regard to the })riiu-i|)l(*s and authorities t(> 
which 1 have r(‘rerre(l, tlie reversioiuus 
\NoLild he entitled to impugn this transac- 
tion even during the subsistence of 
Hhyamrangini’s interest in the estate. L 
regret that my learned brother’s view on 
this subject differs from that which 1 have 
expressed, but for the above reasons 1 am 
of opinion that the cross-appeal fails, and 
ought to be dismissed. 

[fn view of the above difference of opi- 
nion the (piestion arose whether the deci- 
sion of Walms!ey, J., should prevail 
(vide cl. mH, Letters .Patent) or whether 
the judgment of Page, J., which affirmed 
the decision of the trial (’ourt would be 
the judgment of the C’oiirt. Upon this 
jHjiiit after hearing arguments, the follow- 
ing judgiiicTits were delivered on 
July 19i25.J 

Walmsley, J. — As my learned brother 
and I differed in regard to the order to be 
passed on the appeal, we have now to deal 
Avith the result of that difference, in other 
words, to decide whether we are to follow 
the rule of seniority prescribed by cl. 86 
of the Letters J^atent or the rule of affirm- 
ance contained in sec. 98 of the Civil Pro- 
cedure Code. 

This is the second time that t have had 
to consider the question and rny learned 
brother on this occasion tabes the view, 
expressed by Suhrawardy, J. [see Puma 
. CharSIfa v. Narendra Nath (18)1 
(IS) m 0 w N. w (IBIS). 


ATH Roy. 

former occasion, that we ought to follow 
the rule of affirmance. We have heard 
the learned pleaders on the subject and I 
have had the advantage of considering 
my learned brother’s judgment. In the 
circumstances it is clearly my duiv to exa- 
mine the matter anew. 

In the first place T wish to repeat that 
T based my decision in the former case 
solely on what T deemed to be a correct 
reading of the judgment of their Tjord- 
sliips of the l'ri\y (’ouncil in the case of 
Hhaidan v. Clulab (19). Rut for that 
judgment, I should without hesitation 
luive follow^ed the directions of sec. 98, C. 
P. C. : for T am satisfied that since 1884 
when tlie h’ull Bench delivered judgment 
in the case of Sri Sri (Iridhariji v. Puru- 
sliolnm (•29), it has been the practice of 
this Court to adopt the principle of affirm- 
ance wdien there has been a difference of 
opinion between two Judges bearing an 
app.'al on the Appellate Side : and in my 
view that practice is just as correct under 
the present Code as it w^as under tlie (’ode 
of 1882. 

The (piestion therefore as it presents 
itself to me is wdicther or not the judg- 
iiiciit of their liOrclships is expressed in 
such terms as to embrace all differences 
of opinion, both those arising in appeals 
from Judges exercising the Original 
Jurisdiction and those arising in appeals 
from subordinate Courta. 

It is true that their Lordships were 
dealing with an appeal in a suit tried by 
a .fudge exercising the High Court’s Ori- 
ginal Jurisdiction. That fact of itself 
w^ould be enough to warrant me in hold- 
ing that the decision was nleant to relate 
only to appeals of that particulai- class if 
it were not for the very peculiar features 

(19) L. B. 48 I. A. 1841 f. c. 1. L. B. 46 Bom. 

718 1 89 0. W. K. 608 (1981). 

(80) I. L. B. 10 Cal. 814 (1684}. 
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of the case. The api)eal to His Majesty 
in Council. was limited to one ground, and 
that that the Judges of the Bombay Court 
had erred in following the procedure laid 
down in sec. 98, Civil Procedure Code. 
When the controversy was of such a 
nature, that is to say, when the Appel- 
lant’s contention was that the Judges had 
applied to that appeal the proce<lure that 
was applicable to appeals of a different 
class, whether reference was made in 
argument to the e^i8tence of such a class 
or not, Pfound it very difficult to distin- 
guish the case merely on the principle of 
not extending a judgment to a different 
set of' facts, or by laying emphasis on the 
words " in this instance.” Again, their 
Ijordships’ clioice of Nundcfiput s case 
(21) as an illustration seemed to me a 
source of grave difficulty, for that was an 
appeal Iroin the mofussil, and the judg- 
ment contains a ])assage of considerable 
inipjrtancc. My learned brother fiuhra- 
wardy, J.. may be right in his interpre- 
tation of the law as it stood in 1870, but 
(he reasons gi\eii by Norman, C. J., are 
different. 

Those are the two difficulties wliich lay 
in my way. 1 have now had the advan- 
tage of being able to study Suhrawai'dy, 
J.’s judgment in print, and also of hearing 
further arguments, and of perusing the 
judgment which my learned brother is 
about to deliver, and I have come to the 
conclusion. that I ouglit to defer to the opi- 
nion expressed by my learned brothers 
and these are my reasons. 

In the first place Nundeeput’n case (21) 
'was quoted only as an illustration of a 
fact, and T ought not to regard the refer- 
ence to it* by way of illustration as en- 
dorsing by implicalioii the reasoning on 
which the judgment was founded. 
Secondly, my learned brother in his 
(ai) 13 W. B. 908 (1870) 


judgment has explored the history of the 
matter, and shown how it is that the prin- 
ciple of cl. 3(5 of the fiCtters Patent has 
been preserved for appeals within tho 
.Court, and that the legislature has con- 
sistently sought to enforce the principle 
of affirmance, at any rate for Appellate 
Side a])i)euls. It is abundantly clear that 
the legislature had no intention of going 
back on the metho<l established by the 
Codes of 1877 and 1882 when the present 
Code was introduced, and if the terms of 
sec. -1 have that effect, it is an accident. 

Next, I am more impressed than 1 W'as 
by the distinction between the two classes 
of appeal, that is, by the fact that (he ap- 
peals of one class are within the Court 
wliile those of the other class are from 
subordinate Courts. The distinction is 
important, because the Civil Procedure 
Code makes no raentwu of the onci while 
it contains elaborate rules fur the other. 
Coupled with this is the necessity of 
attac.hing some meaning to the words of 
sec. 98, Civil Pi’ocedurc Code, for in this 
Province, at any rule, they are super- 
Buous unless they refer to DiNisiunal 
Benches of this Court. 

I have also studied the decision of the 
Bombay High Court in the case of lihuUi 
r. Lakadu DJiansing (22). The judg- 
ment was delivered before the decision in 
Bhaidas's case (19), but it is of value be- 
cause the {iossible effect of se^c. d was pre- 
sent to the minds of the learned Judges. 

Por these reasons I think that I urn not 
justified in differing from my two learned 
brothers in holding that in appeals from 
subordinate Courts a difference of opinion 
between two Judges forming a Division 
Itench must continue to be regulated by 
the provisions of .sec. 98 of the (.‘ivil Pi’o- 

il9) L. B. 4S I. A. 184; a. c. I. L. B. 46 Bom. 

718:16 0. W.W. 606 (1991). 

(89) I. L. B. 43 Bom. 483 (ml). 
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cediiro Code, and that the decision in 
fihaidas's case (It)) must be taken to refer 
only to tliat class of appeals to which it 
expressly relates. 

A decree will now be drawn up in ac- 
cordance with the jiKl^nient of my learu- 
e<l brother Mr. Justice I’agc. 'I’he hear- 
in ;-fee in this Court is assessed at six 
gold mohurs. 

Pagb. J. — Owing to the difference of 
opinion w'hicli has arisen between n«y 
brother Walmsley and myself, it is in- 
cumbent upon the ('ourl t<i determine 
whether this ap]^)eal is governed by cl. 36 
of the Letters J^atent of 1865 or by sec. 
1)8 of the (.'ivil Procedure Code of 1908. 
The controversy which has raged over 
tl)i8 question is one tliat has vexed the 
C^ourla for 60 years, and can only satis- 
factorily be set at rest by the action of the 
legislature now long overdue. The 
solution of the problem, however, as I 
apprehend the matter, will be found to 
depend upon the answer which is given to 
two questions : — ( 1) What was the law in 
force at the time of the enactment of the 
C ivil Procedure Code (Act V of 1908)? 
(2) Was the law then in force rcq)ealc<l by 
sec. 4 of the said Act? 

I ’poll the creation of the High Court at 
Port William in Bengal, pursuant to 24 
and 25 Viet., (Mi. 104, 28 Viet., Ch. 15 
and the Letters Patent of 1862 and 1865, 
tbo said High C'ourt became vested inler 
oUa witli tJie Oi’iginal Jurisdiction ad- 
ministered by the Supreme Court, and 
witli the Appellate Jurisdiction of Mofus- 
sil Courts which formerly liad been exer- 
cised by the Suddar Dewaiii Adalat. 
Now, in the case of an appeal to the 
biiddar Bewani Adalat, it was provided 
by sec. 23 of Act XTII of 1861 that— 

if an appeal lies to the Suddar Court, it 

(19) L. B. 46 1. A. 184: ■. c. 1 . 1 ,. B. 46 Bom. 

718 1 26 0 . W. N. 606 (1921). 


shall be Iieard and determineil by a Court 
consisting of two or more Jwlges of that 
Court ; if, when the Court consists of only 
two .fudges, there is diffeience of opinion 
upon the evidence in a case in which it is 
competent to the Court to go into the evi- 
dence, and one Judge agrees in the opi- 
nion of tlie lower Court as to the facts, 
the case shall lie determined accordingly. 
If in a Court so constituted there is a 
difference of opinion upon a |iuinl of law 
tlio Judges shall state the point upon 
which they differ and the case shall be re- 
argued upon that ipiestion before one or 
more of the several Judges, and shall be 
determined according to tlie opinion of 
the majority of the Jmlges of the Suddar 
Court by whom the appeal is heard.” 
By the preamble to this Act as also by 
that to .Act VITI of 1869 the provisions of 
the said Act w’ere not to extend ,to Courts 
established by Eoyal Charter. On the 
other hand, by cl. 4 of the lictters Patent 
of the 26tli March 1774, under which the 
Supreme Court of Judicature at Fort 
William was established, it was pro- 
vided — ” that all judgments, rules, orders 
and acts of authority, or power whatso- 
ever, to be made or done by the said 
Supreme (Jourt of .ludicature at Fort 
William in Bengal, shall be made or done, 
by and with the concurrence of the said 
four Judges, or so many, or such one of 
(hem, as shall be on such occasions res- 
pectively assembled or silting as a Court, 
or of the major part of them so assembled 
and sitting ; pi-ovided alw'ays, that in case 
they shall be equally divided, the Chief 
Justice, or in his absence the senior Judge 
present, shall have a double or casting 
vote.” In the [jetters Patent lof 1862 no 
provision was made for the com*8e*to be 
pursued in the event of the Court being 
equally divided in opinion, but under cl. 
36 of the Letters Patent of 1865 it was 
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provi'.led : “ And we do hereby declare 
that any function which is hereby direct- 
ed to be performed by the said High 
Court of Judicature at Fort William in 
Bengal, in the exercise of its Original or 
Appellate Jurisdiction, may be performed 
by any .Judge, or by any Division Court 
thereof, app<nnted or constituted for such 
purpose, in pursuance of sec. 108 of the 
(lovernment of India Act of 1016; and if 
such Division Court is composed of two 
or more Judges and the Judges are divid- 
ed in opinion as to the decision to be 
given on any point, such point shall be 
decided according to the opinion of the 
majority of the .ludges, if there shall be a 
majority, but if the .Judges should be 
etiually divided, then the opinion. of the 
senior .fudge shall prevail.” In prescrib- 
ing the mo<lo of procedure laid down in 
cl. yC, the t'rown ap{)ears to have had in 
mind the rule which had governed tlie 
Supreme Court in such cases; but, what- 
ever the source of the ride may have been, 
from 1865 until lb77, when the Civil 
I’rocedure Code (Act X of 1877) was 
enacted, the proceilure in cl. 66 was fol- 
lowed uniformly in all appeals, whether 
they wei’e preferred from the decision of 
a .ludge in the exeivise of the Original 
Civil J lU'isdiction of the High Court or 
from Courts subordinate to the High 
Court. [^Shahtizadi Hajra liegum v. 
Khaja H ossein Ali eJS) and Nuiulecput 
Muhta v. Urquhart (*21 ) ] . It is to be ob- 
served that by cl. 44 of the Jjetters Patent 
of 1865 it was provided that the J.etters 
Patent were to lie subject to the legisla- 
tive powers of the Governor-General in 
Council, and on the 30th March 1877 the 
Code Civil Procedure (Act X of 1877) 
was passed by the Governor-General in 

(21) 18 W. R. 209 r] 870 ). 

(23) 4 Bong. L. S. 80 (1869). 


Nath Roy. 

Council. By sec. it is provided 

that : — 

‘ ' When the appeal is heard by a Bench 
of two or more Judges, the apjjeal shall 
be decideil in accordance with the opinion 
of such Judges, or of the majority (if 
any) of such Judges. If there be no such 
majority which concurs in a judgment 
varying or loversing the decree appealed 
against, such decree shall be affirmeil; 
provided that if the Bench hearing the ap- 
peal is coinposiHl of two .1 udges belonging 
to a Court csuisisting of mure than two 
Judges, and the Judges cuinpo.sing the 
Bench differ in opinion on a point of law, 
the a 2 )£x>al may l>e referred to one or more 
of the other Judges of (lie same Court, 
and shall 1)C decided according to the opi- 
nion of the majority (if any) of all the 
Judges wlio have heard the ajipcal, inclnd- 
ing those who first heard it. Where there 
is no siicli majority w'hich concurs in a 
judgment varying or re versing the decree 
appealed against, such decree shall be 
affirmed. The High Court may from 
time to time make rules consistent with 
this Code to regulate references tinder 
this section.” 

The provisions of Act X of 1877 relat- 
ing to appeals are reprediiced in the Civil 
Proceilure Code of 1882 (Act XIV of 
1882) and the terips of sec. 575 are simi- 
lar to tliose of sec. 98 of the Civil Proc*e- 
dure Code of 1908 except that, wherea.s in 
sec. 576 the reference to one or more 
other Judges of the Court is on law and 
fact, in sec. 98 it is restricted to the point 
of law ill respect of which the Apt>eal 
Bench has differed. I find it difficult to 
express iny view of tlie rule laid down in 
cl. 36 of the Ijetters Patent with becom- 
ing moderation, for I cannot see in it a 
scintilla either of equity or of merit. It 
will suffice, however, for the purposes of 
this appeal, that I should refer to the ob- 
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servations <»f Mr. Arthur Hothouse, 
Q. presenting the 

report on the proposed Code of Civil PitJ- 
cediire to the Covernor-Oeneral in (’onn- 
fil on 21st September 1876 ; — 

“ The last point I think it necessary to 
trouble the Council with — and they will 
be very glad to hear that it is the last — ^is 
the sui)ject of ai)peals, not the vexed ques- 
tion of second apjHjals upon which we 
have had so much discussion, because 
the projDOsals of the Bengal Government 
to alter the structure of the Appellate 
(Vuirts have not yet been determined 
upon. The law with respect to appeals 
where the Api)ellatc Court consists of a 
l>lurality of Judges is not in a satisfac- 
tory state. According to sec. 332 of the 
Code which applied to the Kuddar Court, 
when an Api)ellate Court of two Judges 
differs u)Mjn a question of fact, and one of 
the Judges agrees with the Court l)elow, 
tlie judgment of the Court Ijelow is to 
stand. When they differ upon a i)oint of 
law, the point is to be re-argued before 
another Judge or other Judges, and is to 
be decided according to the opinion of the 
majority of the whole of the Judges who 
have Jieard the iwiiit argued. By the 
Cliarters of the High Courts if a 
Division Court of two or more Judges 
is equally ddviiled in opinion, the 
opinion of the senior Judge is to prevail. 
Now, in that clause of the Charter, Origi- 
nal business and Appellate business were 
lumi)ed together, and though the rule is 
a very good rule in respect to Original 
business, it is not satisfactory as applied 
. to Appellate business. The result of it 
is that the Plaintiff may have a great 
preponderance of judicial opinion in his 
favour and yet a decree be given for the 
Defendant. It may happen that a man 
has obtained a decree in the Court below 
or. in two Courts below, and .that half the 


Appellate Court is in favour of his retain* 
ing that decree, but because a single 
Judge, being the other half of the Appel- 
late Court, tliinks otherwise, then the 
decree goes for the Defendant. We liad 
to consider this question very carefully 
last year in connection witli the Burma 
Courts Act, because the principal Court 
of Appeal in Burma consists of not more 
than two Judges, and the principle W'e 
applied there was that which prevails in 
England, and which seems to me to be 
the most reasonable of all principles; 
that if there is no majority of the Appel- 
late Court, which can agree to alter, and 
how to alter, the decree of the Court 
below', that decree shall remain unalter- 
ed. I must confess that in our Bill No. 3 
we left that matter in a ratlier unsatis- 
factory position, for we copied .too faith- 
fully both the Code and the Charters, and 
the result was that we had introduced 
two conflicting principles. However, we 
found out our error and we have now 
adopted the principle w'hich will be found 
om)x)died in sec. 575 of Bill No. IV.” 

” It is, I think, clear beyond all doubt 
or controversy that in passing sec. 575 of 
the Civil Proopdiire Code of 1877 the 
legislature intended to substitute in all 
appeals to which the provisions of sec. 
575 can reasonably apply the rule laid 
down in s?c. 575 for the rule in cl. 36 
which was then in force.” \PeT Lord 
Biickmaster in Bhaidas Shivdas v. Bai 
Gulab (19)]. 

It is quite plain that these provisions 
create a totally distinct method of proce- 
dure in the event of difference between 
two Judges from that which was laid 
dow'Ji by sec. 36. Under sec. 36 of the 
Letters Batent the judgment of the Judge 
who was the senior Judge would be the 

(le) L. R. 48 I. A. 184: a. C. I. L. B. 45 Bora. 

718; 26 C. W. N. 005(1021). 



VoL. XXX.] THE CALCUTTA WEEKLY NOTES. 1029 

Sm. Pbapulla Kamini Hoy «. Bhabaki Nath Bov. 


jbdgmefut which the parties before the 
Court would have a right to obtain. 
Under sec. 98, the judgment to which 
they are entitled is the judgment of the 
majority of all the Judges who have heard 
the appeal : and this case shows that 
those two provisions might produce a 
totally different result. 

It follows, therefore, that if and in so 
far as cl. 86 and sec. .'575 are extended to 
the same subject-matter and the two 
enactments arc inconsistent, they cannot 
.stand together, and the earlier enactment 
pro iavto must be deemed to have been 
repealed by the later one [ Comrrvators 
of the River Thames v. Halt (24) and Em- 
peror V. Probhat Chandra liarua (25)]. 
That the two rules are incomiwtible, I 
apprehend, will be conceded, but are they 
also ax)plieable to the same snhjcct- 
mattei*V Can it reasonably be suggested 
that the two enactments are able to stand 
together because sec. 575 is applicable to 
some Courts other than the High (^ourt 
and, therefore, in relati'in to ai^peals to the 
High Court, that the provisions of cl. 36 
are still in f<irce. By secs. 5 and 8 of the 
Civil rroccdure Codes of 1877 and 1882, 
the Small Cause Courts are excluded ex- 
pressly from the ambit of the appeal sec- 
tions of Codes : (see also secs. 7 and 8 
and Ors. 50 and 51 of the Code of 1908). 
To what Courts other than the High 
Courts therefore w'ere the j)rovisions of 
sec. 575 intended to, or can they, ap|)ly<* 
1 know of none. Tn my opinion, it is an 
irresistible inf.^rcnce from the provi- 
sions of the Code of 1877 that it was in- 
tended that sec. 575 should be applied to 
all appeals which up till the time of its 
enactment were within the ambit of sec. 
36 of the Letters Patent. It is to be re- 
membered that the Code of 1877 con- 

(2i) L. R. 3 r. P. 416 (ISOS). 

(26) T. L. B. 61 Cal. 601(1924). 


tains no saving clause similar to sec. 4 
of the Code of 1908. On the contrary, by 
secs. 631 and 632 the Codes of 1877 and 
1882 in express terms are made applicable 
to the (3iartered High Courts except as 
provided by sec. 6:18, which contains no 
reference to sec. 575. Moreover, some 
doubt liaving arist'ii as to whether the Ap- 
Iiellate Jurisdiction of the High Courts 
included the exorcise of its powers of revi- 
sion, by sec. 628 a rule was a))plied k) ap- 
plications for rcviijw similar to that 
which governed aj)pcals. ( See Or. 47, 
Or. 49 (3) of the Code of 1908 and Chap- 
pan V. Moulin Kutti (26).] In my opi- 
nion it is clear and certain that the legis- 
lature intended to substitute sec. 575 of 
the Code for cl. 36 of the Charter, and 
to the extent to which the provisions of 
sec. 575 apj)ly to appeals to w'hich cl. 36 
also extend the provisions of cl. 36 must 
be regarded as no longer in force after 
the Code of 1877 was enacted. The same 
view of the meaning and effect of sec. 575 
was taken by Edge, C. J., in Husaini 
Jiegam v. The Collector of Muzaffar- 
tuujar (27), where his Lordship observ- 
ed : — 

“ 1 am of opinion that si>c. 27 of our 
] setters Patent is superseded in those 
cases only to which sec. 575 of the Code 
of Civil Procedure properly, and without 
straining language, applies.” 

No distinction in this behalf, 1 think, 
can be diawu between first and second 
ap{)eals from Sulmrdinate ('ourts to the 
High Court, and, in my opinion, sec. 575 
a 2 >plied alike to both. This view has 
consistently been held by the High Courts 
in India since 1879, in which year ihe 
case of Appaji lihivrav v. Hhivlal Khub- 
chand (28) was decided by Westropp, C. 

(20) T. L. B. n Had. (iS (1898). ' 

127^ I L. U. II All. 182 (1889) 

(28) I. L. B. 8 Bom. 204 (1879). 
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,1. and Melville and West, JJ., in the 
Bombay High Court. {Shah4za<ii Be- 
gum’ x case Narayanasami Reddi 

V. Osuru Reddi (*29) and the cases cited 
in the judgment of Suhrawardy, J., in 
Beachantm v. Puma (30).] Indeed, in 
Gossami firi 108 Sri (iridhariji Mahnraj 
Tekait V. Purushotum Gtmami (‘20) in 
wliich a difference of opinion arose in an 
appeal from the decision of a .Tudge in the 
exercise of (he Original Civil Jiu'isdiction 
of the High Court, the Full Bench of the 
Calcutta High Court consisting of (larth, 
V. Mitter, McHonnell. I'rinsep and 
Wilson, .1.1., went .so far as to lay down 
in general terms that — 

*■ We agree in the view taken hy the 
Bonihay High Court in (he case of 
Appaji BhiPrav v. Shivlal Khubchnud 
(28) that the effect of see. i)75 of the Co«le 
is to sujKM'sode the itrovisioiis in cl. 36 of 
the Ijotters Patent; that in the event of 
any disagreement between two .Judges of 
a Division Bench the judgment of the 
senior .fudge should jirevail ; hut and 
still that, notwithstanding (hat section, 
cl. 16 of the Letters Patent remains in 
full force.” 

J confess that I should have thought 
that the law as laid down in that cus<‘ was 
correct. But after the decision of the 
iTudicial Committee in Ilurrisli Chundvr 
Chowdhury v. Kalixunderi Debt (3D, in 
which ease their Lordships observed 
that ‘‘ they do not think that sec. 588 
of the Act X of 1877 applies to such a 
case as tliis, where the appeal is from 
one .Judge of the Court to the Full Court,” 
douhts wore entertained, founded partly 
(rt) upon tlie language of sec. .'i-lO and the 
r«01 I I.. It 10 On) 8U (1881). 

(23) 4 B >iig. L. B. 86 (I860). 

(28) I. Ti. R. 8 Bom 204 (1870). 

(21)) I. I.. R. 26 Mud. 647 (18011. 

(31)1 41 n L J. 4.‘i6 (1925) 

(.:»() ft li. R. 9 Cal. 482 (P. 0.) (1882). 


kindred sections of the Code, and partly 
(b) ui)on the fac-t that the Original Civil 
.Jurisdiction of the High Court was de- 
rived not from the Code but from the 
Letters I’atent, as to whether the sec- 
tions of the Code relating to appeals were 
applicable, to appeals from one .Tudge of 
the High Court to a Diviskmal Bench ol 
(he same Court. Now there is no Court 
of Appeal w'lthin the High Court to 
wliich appeals can be jireferred from the 
decision of a .ludge or .Tudges of the High 
Court e.\orcising the Original ('ivil .Turis- 
diction with which the Court is endowed 
under the Letters Latent of 1865. The 
High Court w'as constituted after the 
model of the old Court of King’s Bench in 
England in which no one .Judge w'us sub- 
ordinate to another, and in which an ap- 
peal from one .fudge of the Court was 
preferred to the Court on apjieul and not 
to a Court of Appeal. I have often heard 
senior men, wJio remembered the system 
as it olitained in England liefore the 
.Judicature Act of 1873, lament tliat the 
.Judges suffered a serious dimunition of 
prestige after the creation of tlie Court of 
.Xjipeal in England, but fortunately in this 
country the constitution of the High Court 
has remained uMchaiiged. Having re- 
gard to the constitution of the High Court 
in its Ordinary Original Jurisdiction, 
tbeivfuro. it was held that inasmuch as 
the provisions of the Code relating to ap- 
(leals were mainly, if not wholly, appli- 
cable to a^ipeals from subordinate Courts 
to a superior Court, the appeal sections 
did not apply to ap^ieals from one or more 
Judges of tlie Court to the High Court 
on appeal. In Sabhapathi CJtetty v. 
Narayauasami Chetty (32) the Mgdras 
High Court held that — 

“ Both sec. 540 of the Code of Civil 
Frocedure relating to appeals from origi- 
38) I. L. B. 26 Mad. 65r> (1901). 
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iial decrees and secs, 588 and 591 relating 
to appeals from orders provide for appends 
from one Court to another of higher 
grade. The provision made by sec. 15 
of the Letters Patent for appeals from one 
or more Judges of the High Court to other 
Judges of the same Court is entirely foreign 
to tlie provisions of the Civil Procedure 
Code relating to appeals from one Court 
to another.’* 

[Sec also Choppan’s case (*26), Sesha 
Ayyar v. Nagarallum Lola (33), Deben- 
dra Nath Das v. Bibudhendra Mansingh 
(3-1) and Kamcshwar Prasad v. Amanu- 
iulla (36)]. 

The language used in llie appeal sec- 
tions of the Co<1c does not ap()car to me 
however to waiTant the drastic inference 
which was drawn from it, and since the 
case of Sabitri Thakurain v. Savi (36) it 
must taken, as Lord Sumner observed, 
that the decision in the iSfadras cases 
‘‘ laid down their effect muc-li moi’e widely 
than was necessary, and overlooked the 
distinction })etweon iiiles which took away 
existing rights of appeal and rules which 
recognise those rights but regulate the pro. 
codure of the Court in which such appeals 
are pending.” 

” There is no reason why there should 
be any general difference between the 
procedure of the High Court in matters 
coming under the Ijetters Patent and its 
procedure in other matters. . . . The Code 
is framed on the scheme of providing 
generally for the mode in which the High 
Court is to exercise its jurisdiction, what* 
ever it may be, while specifically except- 
ing the powers relating to the exercise 

(26) I.*L. B. 22 Mad. 68 (1808). 

(83) L L. B. 27 Mad. 121 (1903:. 

(34) 1. Ii. B. 43 Cal. 00 (I9I6J. 

(36) T. L. B. ;0 Cal. 68 (1808). 

(86) L. B. 48 1. A. 76: a. c. I. L. B. 48 Cal. 

481 i 26 C. W. N. 667 (1021). 


of Ordinary Original Civil Jui'isdictiou to 
which the Code is not to apply.” 

The question to be determined is whe- 
ther tlie particular provisions of (he Code 
under consideration in each case extend 
to the Ordinary Civil .Jurisdiction of the 
High Court. For example, in Mathura 
Stindari Dasi v. Ilaraii Chandra Saha 
(37), Handerson, C. J., In'ld in the circum- 
stances obtaining in the case, namely, 
where the suit was dismissed under Or. 9, 
r, 8 of the ( ivil rnxe.hiro Code, that the 
Code of 19(:8 gives a right of appeal from 
a Judge exercising Ordinary Civil Juris- 
diction of (he High Court to the Court on 
appeal, and that the provisions of the 
Cod6 applied to such an appeal. 

” By the terms of sec. 117, the Code 
is made applicable to the High Court, and 
Or. 4.3, r. X gives a right of appeal in the 
very case under discussion. But it is said 
that this Code and the rules made under 
it do not apply to an ap})eal from a learn- 
ed Judge of the High Court. I cannot 
follow that argument. Jt is part of the 
Defendant's case that Or. 10, r. 9 ap- 
plies. That order is in effect a part of the 
Civil I’roeedurc Cjpdc. It seems to mo 
strange that the L’laintiff should be sub- 
jected to Or. 9, r. 8 and be liable to have 
bis suit for want of ap|x:araiico, yet when 
he has had his suit dismissed under one of 
the rules of the Code and wants to call in 
aid another of the rules, which — when his 
application for re-instatement had been 
refused— gives- him a right of appeal 
against that refusal, he is met with the 
argument that he cannot call in aid that 
rule because there is no ap{)CHl from the 
leai’ned Judge of the High (.'ourt under 
the Civil Procedure ('ode. X think this 
is not a true view or a reasonable (xin- 
struction to put upon the Code and the 

(37) I. Ii. B. 43Cal. 806 -. f. o. 30 0. W. N, 
604 (1016). 



1082 


THE CALCUTTA WEEKLI NOTES. 


[VoL. XXX. 


Sm. I’liAi'UiXA Kamin'i Hoy »• UnABAXi N. 

rules made under it. In my judgntent, 
tlH! (‘ode and the rules do apply and the 
I’laintiff has a right of apical.” 

I respectfully agree with the decision in 
that case, and T do not think that it is 
o|)en to the criticism passed ui)on it by 
Hayward, .T., in Bhiita Jayalsing v. 
Lahidu Dhansing (22). Oo the other 
hand, in Tulsimoni Dassi v. Sudevi Dassi 
(38), Ameer AH, J.. observed 
“ In my opinion sec. 588 of the Code of 
Civil 1‘rccednre applies only to orders 
made by Hubordinate Courts, which de- 
rive their powers from the Code. The 
Civil Procedure Code is applicable to the 
Original Side of the High Court in so far 
as the ju'coedure is concerned, and some 
of its provisions have no doubt had the 
effect of curtailing the rights of appeal by 
giving finality to certain orders of a Judge 
exercTsiug singly the Ordinary Original 
Civil Jurisdiction of the High Court. In 
other words, it lays down an uniform pro- 
diire for all (’ourts of Original Civil Juris- 
diction including the High Court on its 
Original Side. But the ijowers of the 
High Court are not derived from the Co<1e 
and consequent Iv an order of a Judge of 
the High Court exercising its Original 
Civil Jurisdiction, though made in accord- 
ance with the procedure laid down in the 
Code, can hardly he said to be made 
‘ under the Code.’ Besides, sec. 589 of 
the Code indicates to my niiiid that the 
preceding section was a|)plicable only to 
the orders of Subordinate Courts. 

Again, in Debendru Noth Dos v. Bibu- 
dhciulra Monsingh (341, Jenkins, C. J.> 
stated : — 

“ The Code makes no |)ro vision for an 
appeal within the High Court, that is to 

(ast, I. L. B. 43 Bom. 433 (1918>. 

r34) I. L. R. 43 Cal. 90 (1916). 

. I. U B. M Cal. 361 : •. c. 3 C. W. N. 347 
(1899). 


\TH Roy. 

say, frttm a single Judge of the High 
Court. This right of appeal depends on 
cl. 15 of the Charter. 

And here I may jwint out that a 
Judge sitting alone is not a Court sub- 
ordinate to the High Court but jierforms 
a function directed to be performed by the 
High Court (cl. J5, Letters Patent).” 

Accordingly, it was held in Chappan's 
case (2(5), SabhapaUii Chelty’s case (32), 
Seslui Ayyar's case (33), Lachnmn Singh’s 
case (39), RooplouVs case (40), Suraimal’s 
case (11) and Bhuta Joyatsing’s case 
(22) [ in the Afadras cases much reliance 
being placed on the third part of sec. 652 
of the Codes of 1877 and 1882, which was 
added by sec. 2 of the Civil Procedure 
Code Amendment Act (XII of 1895), 
and which was rc-enacted in sec. 129 of 
the Code of 1908 1 that the procedure of 
sec. 30 remained unrepealed and in force 
in relation to a])pcals to the High Court 
fiom a Judge or .lodges of the Court exer- 
cising Original Civil .furisdiction. In 
lt)08, therefoxv?, at the time when the Civil 
Procedure Code of that year was passed 
the law in force relating to differences of 
opinion in appeals to the High Court from 
a Judge or Judges of the High Court exer- 
cising Ordinary Civil .Turisdiction was cl. 
86 of the Letters Patent of 1865, while a 
difference (’f opinion arising in an appeal 
from a Subordinate Court to the High 
Court was governed by sec. 575 of the 
Code of 1882. I apprehend that no doubt 
can arise that in like manner the effect 
of secs. 117 and 120 of the Code of 1908 
was to extend inter alia Part VII of the 
Code (in which sec. 98 appears) to the 

(!>2) 1. li R. 4i> Bom. 433 (1918). 

(26) I. L. B 22 Mad. 68 0896^ 

(32) T. L. B. 26 Mad. 666 (1901). 

(S3) I. Ik B. 27 Mad. 121 (1003). 

(39) I. L. B. 26 All. 10 (1008). 

(40) I. Ik R. 20£Mad. 1 (1906). 

(41) 20 Bom. L. B. 165 (1917). 
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Chartered High Coarts of India. But by 
see. 4 of the Code it is provided that — 

'* In the absence of any specific provi- 
sion to the contrary, nothing in this Code 
shall be deemed to limit or otherwise 
affect any special or local law now in 
force, or any special jurisdiction or power 
conferred, or any special form prescribed 
by or under any other law for the time 
being in force.’* 

Now, assuming the law in force relat- 
ing to differences of opinion in appeals to 
the High Court was^ that which I have 
stated, it follows that if ol. 36 now extends 
to appeals from Subordinate Courts to the 
High Court, sec. 4 must be taken to have 
effected pro tanto a repeal of the law in 
force, at the time when tlie Code of 1908 
was enacted. Indeed this must be so 
unless in ponstruing sec. 4 the provisions 
of the (S)de o^ 1908 are deemed to be a 
fresh start in litigation, and no regard is 
to bo paid to the law in force at the dale 
when the Code of 1908 was enacted. 
What a strange anomaly that a clause- 
which was designed and purported to save 
laws and forms of procedure then in force 
should operate to i-epeal them. That it 
was neither intended nor contemplated by 
the legislature that such a construction 
should be put on sec. 4 is plain, for Mr. 
•Erie Richards, K. C., as he then was, in 
presenting the report of 1906 to the Gov- 
emor-General in Council on 6th Septem- 
ber 1907, observed : — “ The next subject 
dealt with in the bill is the important 
one of appeals, and in regard to that I 
have little to say, because, in fact, the 
pirovjsions remain much as they are in 
the present Code.” 

Moreever, since the Code of 1908 was 
passed, the Courts in India consistently 
have held that the law then in force was 
not repealed by sec. 4 of 1908« and re- 
mained unaffected by the provisions there- 


of. It is 'urged, however, that the Judi- 
cial Committee of the Privy Council, not- 
withstanding the matters to which 1 have 
adverted, in Bhaidas Shivdas’s case 
(19) have held that cl. 36 of the Letters 
Patent of 186.5 extends to all appeals to 
the High Court and that cl. 36 is not 
affected by sec. 98 of the Code by reason 
of sec. 4 of the Code. I cannot persuade 
myself that their lordships intended to 
decide, or, in fact, determined, so broad 
and genenil a question. In Bhaidas’s 
case (19) the appeal was preferred from a 
decision of MacTiCod, J., exercising Ori- 
ginal Civil Jurisdiction to the High Court 
at Bombay, and the appeal was heard 
before Soott, C. J., and Heaton, J. They 
differed in opinion, Scott, C. J., held that 
the appeal ought to succeed, Heaton, J., 
on the other hand, agreeing with the 
.Judge who tried the siiit. 

” The course then taken was to refer 
the matter to two other .lodges, Batchelor 
and Shah, JJ., who also decided advereely 
to tlie Plaintiff's contention, 

” The Plaintiff has now brought an ap- 
peal before His Majesty in Council, and 
the first point he has raised is this ; that 
the order made referring the case to til*! 
decision of Batchelor and Shah, JJ.> was 
ultra vites and void ; that there was no 
jurisdiction in these two Judges to enter- 
tain the dispute ; and that he is entitled 
as of right to a decree in accordance with 
the opinion of Scott, C. J., the senior of 
the two Judges before whom the ap|:)eal 
was first heard.” 

[^Bhaidas's case (19).] 

It is to be observed that Scott, C. J. and 
Heaton, J., in Bhuta Jayatsing's case 
(22), while the proceedings in Bhaidaa's 
case (19) were i)ending, took the contrary 

(19) Ii. B. 48 I. A. 184: •. o; I. Ii, S. Bom. 

718 1 26 0. w. K. eo6 asil). 

(<» 1. 1. R. AS.Bon. 488 (1818;, 

I'iQ 
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view, and expressetl the opinion that cl. 
20 of the Letters Patent applied to an 
Bpi)eal from a Judge exercising Ordinary 
Civil Jurisdiction. Lord Buckniaster, in 
Bhaidas’a case (19), after citing sec. 4 of 
the Code, stated : — 

" There is no specific provision in sec. 
98, and there is a special form of proce- 
dure which was already prescribed. That 
form of procedure sec. 98 does not, in 
their Tjordships’ opinion, affect. The 
consequence is that, in this instance, a 
wrong course was taken when this case 
was referred to other Judges for decision, 
and he is technically entitled to a decree 
in accordance with the judgment of the 
Chief Justice. This view of the section 
is not novel, for it has been supported by 
judgments in Madras, in Allahabad and 
in Calcutta ; see Roophiul v. Lakshmi Dosa 
(40), Lachman v. Ramhigan (39) and 
Nundeeput v. Urquharl (211.” 

Upon this observation is founde<l the 
contention that the Judicial Committee 
intended to decide that all apjjeals to the 
High Court are governed by cl. 36 of the 
Letters Patent. I do not think that (he 
language used supports any such conten- 
tion. Sec. 4 does not preserve every 
special law or form of procedure physi- 
cally retained on the Statute Book, and 
not expressly repealed (w’hich the learn- 
ed pleader for Taranath suggested was 
the position of cl. 86 when sec. 4 was 
passed), but those only which were then 
in force. The provisions of sec. 86 of 
the Letters Patent, undoubtedly, were in 
forc3 on that date in respect of appeals 
from the Original Side of the High Court ; 
but it is equally plain, as 1 apprehend the 

<19) L. B. 48 I. A. 184; a. c. I. L. B. 48 Bom. 

718 1 26 0. W. N. 6061(1821,'. 

(21) IB W, B..20B (1870). 

.fBB) 1. b. «. aeiAII. 10 (1808). 

Wi) t. U A, 10 Mad. I OBOOI. 


matter, that the provisions of the Code 
of 1882 had been substituted for those of 
cl. 36 in resiiect of appeals from Subordi- 
uale Courts to the High Court, and that 
to tliat extent sec. 86, though not ex- 
pressly rei)ealed, was no longer in fonse. 
The appeal in Bhaidas’s case (19) was 
from a .Judge of the High Court exer- 
cising Ordinary Civil Jurisdiction and it 
could not be doubted that cl. 86 extended 
to such an appeal. It is plain, 1 think, 
that the .Judicial Committee were applying 
their minds to the case which was before 
them and it is fur that reason that Lord 
Buckraaster was careful to state : — 

” The consequence is that the Appel- 
lant is right in saying that in this in- 
stance a wrong wurse was taken when 
the case was referred to other Judges for 
consideration.” 

The words which their fjordships em- 
ployed were apt in the circumstances of 
the case under ai)ix'al, but it was not the 
language which 1 venture to think that 
the .ludicial Committ.'c would have used 
if their liurUships hud intended to lay 
down a general rule that would govern all 
ap^ieuls to the High Court. Their Lord- 
ships did not state that cl. 36 W'as to have 
this. general application. Why should it 
be uBsunied that such was their inten- 
tion? Moreover, the three cases to 
w'hich Lord Buckmaster referred do not 
warrant such a supposition; HooplauVs 
case (40) being an a 2 )peal from a Judge 
of the High Court, Ltfchman’g case (89) 
an appeal from a single Judge of the High 
Court sitting as a Divisional Bench ; while 
in Nundeeput’a case (21) the appeal was 
decided at a time when no form of proce- 

(1^ L, B. 48 I. A. 184i •. r. I. L. B. 46 Bom. 

7'8| 260. W.M. 606 (1921). 

(21) 18.W. B. 20V (167()). 

(38) I. L. B. 26 AB, 10 ilBOS). 

(Ml I, h. B. 2B Mad. 1.(1606). 
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dure regulating appeals to the High 
Court other than that cuiitamed in d. 36 
was in eidstence. No cases were cited, 
and no argument was addressed to their 
Lordships relating to tb.o law in force in 
1908 governing apiieuls from Subordinate 
Courts to the High Court. If the Judi- 
cial Committee liad been minded to re- 
verse the settled procedure laid down by 
the Courts of India in a long stream of 
Judicial pronouncements during a period 
of nearly 60 years, f am ()er8uaded that 
they would not have done so out of hand, 
and without argument or reference to tlv' 
statutes, the case-law and the history on 
the sid)ject ; much less would they have 
couched their decision in terms such as 
those which they employi'd. h’or thesii 
reasons 1 hold that the judgment in liliai- 
das’s case (19) is litnited to appeals from 
Judges oT the High Court exercising 
Ordinary Civil Jurisdiction to the Court 
on appeal (such as the appeal which they 
were called ui)on to determine), and is not 
to be taken as deciding that the law re- 
lating to appeals from Subordinate Courts 
to the High Court which for so long a 
period had been in force in India had 
been repealed by sec. 4 of the Code, of 
1908. Since Bhaulas's case (19) the 
Calcutta High Court in at least three 
cases has acted upon the view which I 
entertain of the meaning and effect of the 
judgment of the Privy Cbuncii in that 
case, although my brother Walmsley felt 
himself constrained by the language used, 
to take different view of the meaning to 
be attributed to the judgment of the Judi- 
cial Committee. fSee Becharam v. 
Puma (30fl. In Sureah Chandra v. 
Shiti Kanta (42), Air, Justice Newbould 

(U9 L. B. 48 I. A. 184; 8. a I. L. B. 46 Bom. 

7l8i S6 0. W. N. 006 (1021). 

(8(9 410.11. J. 466 (1086). 

(4^ I. L. B. 61 0«li 669 ; t. 0i 88 0. W. K. 687 

(1934). 


and Mr. Justice B. B. Ghose and I ex- 
pressed the view that sec. ^ extended to 
differences of opinion in first appeals from 
a inofussil Court to the High Court; but 
in that case, the opinion of the Court was 
meiely obiter. No argument was ad- 
dressed to the Court on the point, and in- 
asmuch as the senior Judgo was in favour 
of dismissing the api)eal, it was a matter 
of indifference whether sec. 98 or cl. 36 
was applied, fur in cither case the same 
result would have followed. After tlio 
exhaustive manner in which the subject 
has been argued before ns on this appeal, 
I have come to the conclusion that the 
untutoivd opinion which I then express- 
el was wrong, and I resile from it. In 
iny opinion, sec. 98 applies to the differ- 
cree of opinion which has arisen between 
my brother \^'almsley and ujyself in this 
api)eul, and 1 agree that the appeal should 
be dismissed. 

[The decision being as stated above, 
the Appellant preferred a further appeal 
under cl. 16 of the Letters Patent which 
came on fur hearing before their Lord- 
ships N. R. Chatterjea, G. J., Ban- 
kin and Chakravarti, JJ.] 

Babu Bansori Lai Sarkar for the Ap- 
pellant. 

Dr. Jtadha Binode Pal and Babu Bhu~ 
pendra Kishore Basu for the Respondent. 

The following JtDuMEXT w'as delivered 

by 

, Ch.attekjea, C. j. (Rankin and Chakra- 
VARTi, J.I,, agreeing). — This is an ap- 
peal under sec. 15 of the Letters Patent 
against a decision of Mr. Justice Page. 

The suit out of which the appeal arises 
WAS instituted by the Plaintiff-Resppn- 
dent for a declaration of title to, and re- 
covery of possession of, certain properties 
which originally belonged to ode Guru 
Charan Roy (jnic). Guru Charan (atc^ 
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died in 1871 leaving a childless wi&w 
Shyararangini, and she came into 
possession of the zemindary, putni 
and other properties left by her hus- 
band in her right as a Hindu widow. 
She acquired certain joles out of the 
income of the estate in her hands and 
built a house upon the jote land a,cquirc^ 
by her. In 1915, she granted an ijaro of 
the zemindary and the putni properties 
to her husband’s agnatic cousin Tara- 
nath Roy, now represented by his widow 
Profulla Kamini Roy, the present Appel- 
lant. About the same time she executed a 
deed of gift by which she conveyed to him 
the dwelling-house which she had erected 
on the jote land. In the deed it was 
asserted that the property was her 
stridhan and she purported to give it 
absolutely to the donee. In 1917 she 
gave notice to Taranath for terminating 
the ijora and, as a matter of fact, the 
ijara was terminated. On the 25th of 
July 1917 she executed a deed of release 
in favour of her husband’s brother 
Bhabani Nath Roy, and, on the 2l8t of 
June 1920 the latter instituted the pre- 
sent suit against Taranath and another 
Defendant (Defendant No. 2) for recovery 
of possession of the proi^rties in suit. 

It appears that the Plaintiff claimed in 
Sch. Ka the moveable properties which 
belonged to the lady. This was a claim 
against both the Defendant No. 1 and 
the Defendant No. 2. In Sch. Kha the 
Plaintiff claimed certain lands which had 
been sold by the lady to, and certain 
lands which had been partly settled witi), 
. the Defendant No. 2. Sch. Ga com- 
Ijrised the land containing the house; 
and this was the property which was 
conveyed by the deed of gift to the Defen- 
dant No. 1. 

Thf-learned Subordinate Judge held 
lhai ihe moveable properties were not in- 


cluded in the deed of release, that the 
lands of Sch. Kha Which had been 
alienated by the lady were alienated for 
valuable consideration and that the settle- 
ment of the khamar lands mentioned in 
Sch. Kha was valid on the ground of 
prudential management. He according- 
ly dismissed the claim with regard to the 
properties of Schs. Ka and Kha. With 
regard to the property in Sch. Ga he was 
of opinion that the deed of gift set up by 
the Defendant was not a bonA fide one 
and he accordingly gave a decree to the 
Plaintiff in respect of that property. 

The Plaintiff appealed to the High 
Clourt in respect of the properties men- 
tioned in Sells. Ka and Kha, regarding 
which his claim had been disallowed by 
the trial Court, and the Defendant ap- 
pealed with respect to the property of 
Sch. Ga. 

The Plaintiff did not prosecute his ap- 
peal and it was accordingly dismissed. 

The cross-objection preferred by the 
Defendant with respect to the property 
in Sell. Ua only was heard by Mr. Justice 
W'almsley and Mr. Justice Page and the 
question was raised whether under the 
deed of surrender the Plaintiff was en- 
titled to get possession of the property 
conveyed to the Defendant by the lady 
during her life-time. The learned Judges 
differed upon that point, and the judgment 
of Mr. Justice Page which was an affinp- 
auce of the judgment of the trial Court 
prevailed; the judgment of the trial 
Court was upheld, and the cross-objection 
was dismissed. Hence this appeal was 
preferred by the Defendant* under the 
Letters Patent. , 

Before considering the question which 
of the views taken by the learned Judges 
Is correct, the first thing to be considered 
is what is the nature of ihe deed of sur- 
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render executed by the lady in favour of 
the reversioner. 

There is no doubt that a Hindu widow 
is entitled to surrender her estate in 
favour of the reversioner at any time. 
But it may be either by way of a transfer 
of her interest in the estate for valuable 
consideration or it may be an absolute 
surrender which has the effect of accele- 
rating the succession of the reversioner, 
and we have to see whetlier the transac- 
tion in the present case falls within the 
one class or the other. 

The case was not decided upon the 
footing of acceleration of inheritance by 
surrender in the trial Court which was 
the |)omt taken up and discussed by the 
learned Judges in this Court. 

One of the learned Judges, Mr. Justice 
Walijjslcy, referred to the finding of the 
Subordinate Judge that the sale and the 
leases of parts of tho property must stand 
good for the term of tlic widow’s life, and 
that that [lart of his judgment had be- 
come final, and observed : “ That the 
widow has covenanted for a monthly pay- 
ment in addition to a cash payment. These 
two facts make it difficult to regard the 
relinquishment as of the whole estate, 
and as effecting the widow’s death from 
the legal {wint of view.” Mr. Justice 
Page noticed the contention that ” the 
deed of relinquishment did not amount to 
a bonA fide surrender of the entirety of 
Shyamrungini’s interest in her lato hus- 
band’s property but was merely a device 
by which she attempted to divide the in- 
heritance with Bhabani Nath,’* but he 
appears to have dealt more with the ques- 
tion whether the widow understood the 
nature and effect of what she was doing 
when she executed the deed than the 
matters referred to above. With regard 
to the moveables Mr. Justice Page ob- 
sems $hat the moveables were nojj in 


existence; but it appears that the Plain- 
tiff himself claimed 161 items of move- 
able pi'operties in the first schedule to 
the plaint, and that some of these which 
had htdonged to the family thdkur W'ere 
decreed in favour of the I’laintiff. 

The main question which we have to 
consider is whether the surrender was of 
such a nature as to accelerate the succes* 
sion of the reversioner. 

It a))pear8 that the income of the pro- 
perties is Rs. 3,000 a year and the pro- 
perty was let out in ijara at Es. 2,700 a 
yeai‘ to the Defendant No. 1 originally. 
At the time the deed of release was exe- 
cuted by her in favour of the Plaintiff it 
was arranged that the Plaintiff would pay 
her Es. 3.000 in cash and Rs. 1.800 a 
year 

It is cuutended by the learned vakil for 
tlic IMuintill that the fact tliat some 
muiutunauee was agreed iqwn to be paid 
by the reversioner to the widow does not 
affect the surrender. That is oo. But 
tJie question has to be decided, upon tho 
eu’cumstances of each case, whether the 
surrender was not a mere device for 
dividing the property or for transferring it 
for valuable consideration. 

In tlie jjresent case the fact that the 
reversioner had paid to the widow 
Es. 3,000 and agreed to [my Es. 150 a 
mouth is not even mentioned in the deed 
nf surrender. Evidently, that fact which 
appears to have been the consideration for 
the surrender was concealed, and was 
mentioned only in the deed of masahara 
executed the next day by the Plaintiff in 
favour of the lady. But tliere is no doubt 
that the two documents must be taken as 
parts of the sapue transaction, and the 
effect of the two deeds is that the lady, 
the widow, in t'onsideration of Es. 3,000 
in cash and Es. 1,800 a year (which, it 
|uay be pointed out, was io be realised 
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from the Pliiiiitiff by the lady, in case of 
default of payment, with interest at 1*2 
per cent, per annum from all the pro- 
perties), affreed to give up all the pro- 
perties which she had, in favour of the 
reversioner. In these circumstances it 
seems to me that it was not a deed of sur- 
render such as is contemplated under the 
Hindu law to operate as an acceleration 
of the inheritance of the reversioner. 
There must be an effacement of the 
widow — ^au effacement which in other 
circumstances la effected by actual death 
or civil death — which opens the estate of 
the dec.'ascd husband to his next heirs at 
that date. Having regard to the facts 
and cii'cumstauces mentioned above, the 
deed u])p:!ars to me to be really a transfer 
of the interest of the widow for valuable 
consideration uiid, that being so, there 
can be no doubt that only the properties 
covore<l by the deed would pass to the 
Plaintiff. 

It may be pointed out that the opera- 
tive part of the deed of surrender ex- 
pressly states that the reversioner would 
be entitled to get possession of the pro- 
perties mentioned in the schedule to the 
deed, and the schedxilc docs not mention 
the proi)erty, the subject-matter of the 
cross-objection. 

The Plaintiff accordingly is not entitled 
to get possession of the pro^)erty covered 
by the deed of gift in favour of Defen- 
dant No. 1. 

In ttbis view it is unnecessary to con- 
sider the tjuestion whether in the case of 
uu absolute surrender by a Hindu widow 
in -favour of the reversioner, the latter 
can during the life-time of the widow, I'e- 
cover xiossessiou of xnvperties x'reviously 
alienated by her. 

It has been pointed out by. the learned 
•vaktl fi^.ihe Defendant-Appellant that 
the proijorty covered by the deed of gift 


was either stridhaii properly of the lady, 
or tint at any rate it was acquired out of 
the income of the husband's estate which 
was treated us separate from the estate, 
and tiuit tlierefore it was unaffected by 
the question whether there was a I’eal sur- 
render or not. Jt is pointed out on the 
other hand that the learned Judges were 
agreed that it was not strklhan. In the 
view we have taken of this case, it is un- 
necessary to go into that question. 

The cross-objection is, therefore, allow- 
ed and the judgment and decree of the 
Subordinate Judge so far as the projierty 
of Fch, (Ja is c ncerned are set aside and 
the Plaintiff’s claim to the property of 
that schedule is dismissed. 

The Defon lant .\o. 1 is entitled to the 
whole cjsts of the ])ai)er-book incurred by 
her in this Court, and the hearingjfee m 
the first appeal and the l.ct(er.s Pat-.^nt 
apl)eal which is asses.-cd at Hs. 100 for 
each hearing. 

As regards the costs of the trial Court 
the Defendants Nos. I alid -2 would get 
•2/3rd and the Plaintiff J /3rd. 

N. a. 

[CIVIL APPELLATE JUBISD.CTION.I 
Appeals tboh Appellate Dicsbes 
Nob. 30o to sru of 19^4. 

OuMIAG, J. 

B. B. Giiose, j. 

1926, 

Heard, 7 and 

8, march. 

Judgment, 

8, March 

Bengal Tenaneg Act ( VJll of 188S)yU9. SO ( ), 
premmption under, if can be rebutted by eohfirm * 
atory kHbttliyato containing agreement to pa^ rent 
at an enhanced rate at a future time. 

An agreement lo pay rent at an en^ 
hanced rate at some future time does ‘Hot 
constitute a change in the rate of tOJit 


JlTBEDBA NafB RoT, 
Plaintiff, Appellant, 

V. 

ABrjAMBKSSA Bibi and 
ors.. Defendants, 
Respondents. 
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under sec, 50 of the Bengal Tenancy Act. 
Such an agreement by itself does not 
rebut the presumption under cl. (2) of the 
section. The Court refused to grant re- 
lief on the basis of the agreement in a 
suit for enhancement instituted under 
see. 30 of the Bengal Tenancy .let on 
the ground of rise in the prices of staple 
food crops. 

These were five appeals against the 
decrees of M. C. Ghosh, Esq., Sjiecial 
Judge of Zi'ltih Jessore, dated the 21st 
September 1023, confirming the decrees 
of ^laulvi Eaxi Sadrul Ola, Assistant 
Settlement Officer of Lakshmipasa, 
dated the 21st October 1922. 

The material facts. will appear from 
the judgment. 

Babu Hemchandra Sen for the Appel- 
lant. • 

Babu Prafulla Kamal Das for the Bes- 
ixjndeuts. 

The JCDOMENT OF THE CouBT was as 
follows : — 

CcaiixcJ, J. — These five appeals arise 
out of five suits for enhancement of rent 
under sec. r-0 of the Bengal Tenancy Act 
on the ground of rise in the prices of the 
staple food crops and also for increase of 
rent for increase in ai'es under sec. 52 of 
the Bengal Tenancy Act. 

With regard to increased rent for in- 
creased area both the Courts below have 
found that there has been no increase in 
area. Therefore the Plaintiff is not en- 
titled to any increase of rent under this 
section. 

Wlith regard to enhancement of rent 
under see. 30 of the Bengal Tenancy Act 
on the ground of rise in the prices of the 
staple food crops both the Courts below 
have held that the tenants hold at a fixed 
rate of rent and therefoie their rents are 
not liable to enhancement under sec. 80 . 


In the Court below the tenants relied 
upon the pre8unii)ti'm under sec. 50, 
cl. (2) of the Bengal Tenancy Act and 
the case of the Plaintiff who is now the 
.\ppdlant was that this presumption had 
been rebutted by certain kabuKyats. 
B«)lli the Courts have found that these 
kabtiliyafs do no rebut the presumption 
under .sec. r)0, cl. (3) of the Bengal Ten- 
ancy .-Vet and the Plaintiff’s suite have 
b.'cn rlismi.ssed. 

The Plaintiff has aj)pealel to this Court 
and he argued th.it lliese kabvJiyats have 
rebutted the j. resumption under sec. 50, 
cl. (5), because they show a change in the 
r.ate of rent. The learned vakil for the 
Appellant has put before us one of these 
Icabuliyats \\bich presumably is in the 
same terms as the other four. At any 
rate he has not asked us to go through the 
other hahuliijats. In this kabu'.iyat the 
ivnt was given as Tls. 4 and there is the 
following claus'.' : — “ You will be entitled 
to measure the land at any time and wo 
shall be present with the, amin at the 
time of measurement and shall cause the 
same to he measured without any con- 
cealment according to different classes of 
lands after which we shall take settle- 
ment of the lands found according to the' 
following rates, namely, each pakhi 
homestead land (bastu) at Rs, 4-8, straw 
land, Bs. 3-ft, paddy land, Bs. 2.” 

The learned vakil argues first of all 
that by agreeing to these terms the ten- 
ant has agreed to an enhancement to rent 
and that the enhancement must be held 
to take effect at the time of the execution 
of the kabuliyat. 

There are two flaws in this argument. 
The first flaw is that there is nothing to 
show that these rates are enhancements 
at all, because it is not stated in the kabu- 
liyat at what rate the tenant was then 
paying rent. No details have been given 
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in the kabuVynt as to the classes of rent 
he is liolding, whether it is all cultiva- 
ble lands or straw lands or hastu lands. 
All that is given is the figure of Rs. 4 as 
rent for some two pakhis odd land. 
Therefore it is impossible to say that the 
rates set forth here for the different 
classes of land arc enhancements of what 
is being paiij at present. The learned 
vakil argues that the area of the present 
holding is some '2/.'l/4 pakhis and that 
if it is taken for the sake of argument 
that it is all paddy land, then he is pay- 
ing rent at the rate of less than 2 per 
pakhi and that therefore it must he an 
enhancement of rent. This argument 
leaves out the possibility that besides 
hadu and straw lands there may be 
other lands on which no rent would be 
assessed. Therefore this ai'gument fails. 

Even if these rates were an enhance- 
ment on the rates that he was then pay- 
in«r it would not constitute such an en- 
hanccm(‘nt as would rebut the presump- 


tion under sec. 50, cl. (S) of the Bengal 
Tenancy Act because it would not show 
a change in the rate of rent. It would 
only slu>w agreement to pay rent at an 
enhanced rate of rent at some future 
time. An agreement to pay enhanced 
r(‘nt at some future time does not consti- 
tute a change in the rate of rent ur.dcr 
sec. .50. Therefore w’e cannot say that 
the rale of r.^;it was changed at the lime 
of the execution of kabidiyat. 

The learned vakil has argued lhal al 
any rate he is entitled to the rates as men- 
tioned in the kabuliyat • ))ossibly he may 
be but not in the jiresenl suit which he 
has based not on his contract in the kabu- 
Uyat but on the rise in the prices of the 
staple food crops under sec. 30 of the 
Bengal Tenancy Act. 

'I’he appeals therefore fail and aye dis- 
missed with costs. Hearing-fee, ope gold 
niohur in each appeal. 

B. B. (inosK, .T. — T agree, 
l\ K. H. 


[End of Vol. XXX ] 
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REPORTS (Am IndRX.) 

The new legal year. 

We accord our hearty welcome to all mem- 
ber3 of the judiciary and of the legal profess oii 
on the resumption of work by the Bencn and the 
Bar on the re-opening of the High Court to-day 
after the long autumn vacation which gives 
them a well-deserved recess after ten months 
of arduous work. It is no doubt true that 
every one connected with the law Courts 
cannot avail himself of full two months' 
holiday, except the Hon'blc Judges and 
some * leading members of the legal pro- 
fession, but •undoubtedly it is a period of 
relaxation with all and this together with a 
period of rest and change of environment 
enables us all to resume our work with fresh 
vigour and a healthier tone of the body and the 
mind. The long vacation in Bengal is asso- 
ciated with the celebration of autumn festi- 
vities, the most pleading feature of which is 
that at their conclusion aJl differences are for- 
ijotten and.greetings of good-will and amity are 
exchanged amongst all. It is in the same 
spirit that wo offer our greetings of good-will 
bo all our readers and convey our best wishes 
for them for the coming year and the years to 
eome. 

The new Law Member Mr. S. R. Das. 

The appointment of Mr. S. R. Das. the Ad- 
vocate-General of Bengal and the leader of the 
Calcutta Bar, as the law member of the Execu- 
liive Council of the Governor-General of India 
B a matter of congratulation to us and him 
dike- He was associated with us in <;onduct- 
ng this journal « for some years from its very 
itart. He }]as enjoyed the reputation of being 
i sound lawyer all through his career at the 
[llfk^cutta Bar. His father was an eminent 
rakil of the Calcutta High Court and enjoyed 
I leading practice on the Criminal Appellate 


Side of the Court. He was a prominent 
member of the Brahmo community and was 
greatly respected for his broad and liberal 
views and his active co-operation in the pro- 
motion of the social and religious reform 
movement of his time. Mr. Das has inherited 
the admirable qualities of character and in- 
tellect of his fatlier. He received his school 
education in England and also a thorough good 
grounding in law in the course of his legal 
studies there. Since he joined the Calcutta 
Bar he comined his practice to the Original 
Civil Side of the High Court. His rise at tho 
Bar lias been steady and his ability as a lawyer 
and fairness as an advocate have won for him 
the respect and Lwd opinion *)f the Bench and 
the legal profession alike. Throughout his 
professional career he has maintained the best 
traditions of the English Bar. For his 
hqnesty , |;ersonal courtesy and readiness to help 
people in distress or difliculties, he has always 
been held in high regard even by those who 
have differed from him in |)olitical views. Ho 
is a thorough constitutionalist and believes in 
the progressive realization of responsible gov- 
ernment in this country by constitutional 
means. As a member of tho Executive Coun- 
cil and in the Indian Legislature he will be in 
sympathy with the legitimate aspirations of 
the people, but, cautious as he is }>y nature, he 
will be no supporter of any sudden or drastic 
changes. As a lawj^ei lie will be foundr“ 
great help to the legislative department ol 
Government of India. ITo may not 
brilliant speaker but he will be found quite 
clear and lucid in presenting his own or the 
Government point of view before the legisla- 
ture and also courteous and dignified in reply- 
ing to his opponents. One may not always 
agree with his political views but even his 
opponents will have to concede that they are 
based on his honest convictions. The accept- 
ance of tlie ofiTico of the Ltw Member means 
great pecuniary loss to him and surely he 
would have accepted it but from a desire 
to serve his country. He could ill afford to 
accent office after he had sacrificed all his life'a 
earnings in discharging the liabilities of 
a school-mate of bis for whom be had 
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stood surety when he met with misfortune 
in business. Keserved as he is by nature, he 
has never made any parade of liis generosity 
or hankered after popularity, wealth, honour 
or even official favour. The one ideal of his 
life is to do duty in the light of his own cons- 
cience. We have always entertained great 
respect for him as a man of character and prin- 
ciple and are sure that he will make a very 
capable Law Member. 

International £ituation and world^peace. 

Every year since the outbreak of the Great 
War, we have been longing to see the world 
settle do\vii in the path of orderly progress to 
which we had been acciiFtamcd. lint the 
prospects of world-peace seem to be as far off 
as dur.rg t. e mighty confl'ct that seemed to turn 
the world topsy-turvy. The liccarno Pact is 
the only silver lining to the war-cloud that 
hangs over the fair face e f the old world. The 
Mahometan world is still in a great state of 
ferment. The v;ar that has bsen raged aga'nst 
the Riffs, the inhuman outrages that have 
been perpetrated in Syria by a so-called liberty- 
loving, progress've and civilized republican 
state of Europe make us despair; tlie mere 
profession of abstract principles of political 
liberty, equality and faternity *’ does not 
afford any guarantee to life and limb to the 
v/eak and their right to live in a world 
dominated by the powerful. The Maho- 
merlans may not be a peace-loving people but 
having regard to recent events there cannot 
be any question that they have been greatly 
wronged. The Arab countries are engaged in 
internecine conflicts, but the administrative 

• *U 8 of the British peonle has enabled the 
flatory power to mamtiin neace in Palestine 
Iraq. Egypt seems to be still in a state 
of ferment but we believe that British states- 
.inanship v/ill abav the unrest by recourse to 
oopcil'ation. While Britain as a mandatory 
.jpower is always ready to resort to a policy of 
, conciliation, France, on the other hand, is 
more antocr.*»fio in her J'dmin'stration and 
.lias more faith in putting down unrest by 
force of arms. 

Turkey is undoubtedly the most progressive 
.and powerful state amongst the Mahomedan 
, countries. Young Turkey is now pursuing a 
.policy of thoroughly Europeanising the 
eounlry. rol’ticTflv, socially and even sartorially. 
ff!he evident object of this is to demonstrate to 


their western brethren that they are in no way 
inferior to them. They are a brave people and 
they are now seeking intellectual and social 
equality with the other people of the world. 
Tile Mosul boundary question forms a bone of 
contention between Turkey and Iraq and the 
latter s British mandatory. The League of 
Nations seemed to be in favour of Turkish 
claim but it did not arrive at any definite deci* 
Sion and the final settlement has been deferred 
till the Jnt..rr.ationul Tribunal has interpieted 
a certain clause of the Lausarno Treaty, to 
which it has been referred fer interpretaton. 
Turkey lias assumed a bellicose attitude over 
tlie quehiioii and we are sure that British 
diplomacy will rise equal to the occasion and 
ciiect a satisfactory settlement in the interest 
of the u orld-peace. 


The League of Nations has just prevented a 
fresh outbrjak of war in the Balkans which 
might have been fraught with serious conse- 
quences. The unres.; amongst the Czeco-SIavs 
is in no small measure due to communist pro- 
pagandism amongst this impressionable and 
turbulent people, Soviet Russia is now a 
standing menace to the peace? of the world. 
According to the new rdgime in Russia, the 
social system and the form of Government that 
have evolved out of the past are fundamentally 
wrong and both must be wiped out and re- 
writ on a new slate. Individual’ty, personal 
liberty, toleration, independent scope of ac- 
tion, sentiments and affection, wh'ch have been 
the heritage of mankind for ages untold 
count for little. Man is to be reduced to an 
automaton and merely to form a limb of a 
huge state machinery, which will be at perfect 
1 berty to crush him. if he falls out of gear. 
The whole world, old and new, is reluctant to 
subject itself to such a drastic revolution and 
reverse the course of evolut’on through which 
it has passed from time immemorial. 

These forces of unrest are knocking at 
t^e very gates of our ancient Inod all round. 
Peraia has only recently declared herself a re- 
public. True, how’ever, to her ancient culture 
she 18 not likelv to fall an easy nrey to the new 
Mrces of social disnintion. China in the far 
East which also adopted a republicjin constitu- 
tion some years ago* is still engaged in internal 
strife. She may be taking full advantage of 
such help as her Soviet neighbours are able to 
render, but with her time-honoured pbiloeopbyi- 
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iraditionB and religious ideals she is not likely 
to be an but and out convert to the rather 
dubious faith of her western neighbour. 
Turkistan has fallen an easy prey to Bussia, 
and Afganistan, with all her autocratic ins- 
tincts, has to court the good graces of her 
powerful neighbour, but she cannot afford 
to pick a quarrel with the British in India with 
all the resources of men, money and armaments 
at .their beck and call. The serious unrest 
that prevails over the Mahomedan countries 
from the strongholds of the Biffs to tlioee of 
Afganistan is not without its effect amongst 
their qp-religlonists in India, where there have 
been more communal disturbances of late 
than ever before. Still we must congratulate 
ourselves that we are in the enjoyment of peace 
in India. The so-called unrest in India is 
essentially a movement for the attainment of 
Dominion status v^ithin the British Empire. 
The great strength, cohesion and stabilty of 
the British Ernp re rest on its policy of 
conciliation and we believe that by an honest 
effort based on mutual good-will many of the 
outstanding differences between the governing 
and the governed may be satisfactorily settled* 

Prom this bird’s-eye view of the inter- 
national situation it is evident that after the 
Great War it is the Britisli Empire alone 
which has settled down in the path of peaceful 
and orderly economic, soc'al and political pro- 
gress. Britain also has recently played the 
part of a great peace-maker in the framing ot 
the Locarno Pact and agreed to act as a 
guarantor for the preservation of European 
peace. When this Peace P'^ct is cn^’c 
amongst the great powers of Europe, it will be 
greatly instrumental in the p'^eservation of the 
world-peace and the desire of Turkey that all 
lha world powers, great and small, should be 
included ift the Pact, when reciprocated, woll 
result in allaying the Mahomedan unrest which 
is based on very iust and legitimate grievances. 
The international conference now meeting in 
China may be expected to exert its influence to 
meet her just demands and to restore and pre- 
serve peace in the far East. America occu- 
pies a position of enviable isolation and neces- 
sarily is ja very potent factor in the preserva- 
tion cf . peace both in the East and West. 
War now-a-days is the most costly, cruel and 
inhuman enterprise which in its resnh- brings 
on rain and untold sufferings to mankind. 


PBOCEDUBE IN CASES OP OFFENCES 
AFFECTING THE ADMINISTBA- 
TION OP JUSTICE. 

Under Chap. XXXV of the present Code of 
Criminal Procedure a civil, revenue or crimi- 
nal Court is to make a complaint when it 
thinks that it is expedient in the interests of 
justice that an enquiry should be made into aU 
oiicDcc affecting the administration of justice 
which appears to have been committed in or 
in relation to a proceeding in that Court and 
sLcii Court is to forward the complaint to ^ 
Magistrate of the iirst class having jurisdiction 
iu tile matter. Under sec. 476B an appeal lie^ 
to the Court to which the civil, revenue br 
crimii'.al court, which may have occasion to 
act un. cr 8 . 3 c. 476, is subordinate in the sense 
that appeals ordinarily lie to that Court from 
the appealable decrees or sentences of the lor- 
mer Court. Such AT'nellate Court may direct 
ti.e withdrawal cf the complaint or as the case 
may be itself make the complaint which the 
subordinate Court might have made. Now tha 
question arises, how far the High Court is com- 
petent in revision to fiass an order of the nature 
merit oned above, jurisdiction to make which is 
specifically given bv the statute to the Appel- 
late Court mentioned in sec. 476.B. 

A Pull Bench of the Rangoon High Court In 
King^Kniperor v. Syed Khan, 3 Rangoon 303, 
has held that there is no question that sec. 47i) 
gives the High Court as a superior Court full 
powers to lay a complaint in any and every 
case in which it appears expedient in the ends 
of justice to do so and there is nothing in the 
Code to justify the proposition that that power 
and jurisdiction is taken away because inrases 
of a complaint or for its refusal to lay^fl^- 
plaint by some subordinate Court an ijHBd 
from that order is allowed under see. 47u& 

The law on the subject is not so s'mple as Ifc 
seems to be. In cases of orders under sec. 476 
of the Code by Criminal Courts, the High 
Court is to exerc'se its pnwwa of revision under 
sec. 439 of the Code under which it can exer- 
cise of the powers conferred on a Court of 
Appeal by secs. 423, 420, 427 and 428 or on a 
Court by sec. 338. Formerly in cases of 
offences against public justice the sanction of 
the Court concerned was nooossarv under sec. 
196 for which purpose the interested party was 
to move the Court. Besides this under sec. 
476, the Court concerned could of its own 
motion make an order for prosecution. In 
Oases coming under sec. 196 there was a provi* 
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sion in that section for an Appellate Court re- 
voking or granting a sanction granted or re- 
fused by the Court of first instance. Now tne 
procedure bus been unined and ail cases must 
now be started on the complaint of the Court 
concerned and the provision tor appeals in s\ll 
cases is now to be found in sec. 476B of the 
present Code. Before the amendment sec. 
4r' empowered the High Court to exercise 
among others the powers of an Appellate Court 
under sec. 195, but the law as it now stands 
makes no mention in sec. 439 of the appellate 
powers exercisable under sec. 476B. In these 
circiimstanceH, is it competent to the High 
Court to make a complaint under sec. 47G 
when the subordinate Courts have refused to 
make it, in other words, can it exercise the 
powers which have been confeired on u Court 
of Appeal by sec. 476B although those powers 
are not given to it. The answer is not far to 
seek and must be in the negative. We think 
it is a oversight on the part of the legislature. 

So far as cases hef re civil and revenue 
Courts are concerned, orders in such cases can 
only be revised under the Code of Civil Proce- 
dure and the difficulty in these cases is greater. 

'J'he best solution is for the legislature to 
lay down in sec. 47()B that it shall be com- 
petent to the High Court in revision to make an 
order of the nature contemplated in the 
section. 


€Qm0jronbetice. 

A PEW OBSERVATIONS ON SUMMARY 
TRIAIiS. 

To 

Editor, '* Calcutta Weekly Notes. ’ 




ae decision of the Calcutta High Court 
in the case, Natabar Khan v. Emperor, (Crimi- 
nal Revision No. 676 of 19‘23), is an extremely 
im[)ortant one so far as the procedure for sum- 
mary trials is concerned. 

It says that sec. 2G3, Criminal Procedure 
Code, applies to cases in which no appeal lies 
and exempts tlie Magistrate from framing a 
formal charge in such cases only. But there is 
no such exemption in a case tried summarily, in 
which the sentence passed is appealable. 

lender the old Code (sec. 414) there was no 
appeal from summary convictions in which the 
^ntence was one of imprisonment not exceed- 
ing three months. So for all practical pur- 
poses it matted very little what the proce- 


dure in appealable cases might be. The great 
majority of sentences in summary convictions 
was non-appealable. 

Under tue new Code, however, even a day’s 
simple imprisonment is appealable. Convic- 
tions for offences under secs. 380, 381, 411. 
414, 456, 457, etc., of the Indian Penal Code 
(which are triable summarily under sec. 260. 
Criminal Procedure Code) usually call for a 
sentence of imprisonment and the result is 
that the sentences in the majority of summar} 
convictions are at present appealable. 

The ruling lays down emphatically that 
a formal charge must be Iramed such 
cases. Let us see what this decision in- 
volves. In the first place sufficient evi- 
dence to support the charge must be recorded 
before a charge can be framed and the accused 
called on to plead. The defence need not 
cross-examine till charge has been framed. 
Even when the charge has been framed cross- 
examination would be defeiTed under sec. 256 
of the Code of Criminal Procedure to some 
other date to be fixed by the Court and the 
trial would be “ summary*’ in name alone. 

The decision, therefore, does not seem to 
fit in very well with the general * scJicme ol 
summary trials if such trials are meant to be 
expeditious ones. It docs not also seem to be 
in stiict eonsonaiK^o with the law as it stands. 
Sec. 2G3 of the Code of Criminal Procedure lays 
<lown the particulars (a) to (j) which the Magis- 
trate shall enter in cases where no appeal lies. 
Sec. 2G4 w’liich follows says that in every case 
tried sununarily in which an appeal lies the 
Magistrate shall, before passing sentence, re- 
cord a. judgment einlwdying the substance of 
the evidence and also “ the particulars men- 
tioned in sec. 263.’* It will be noted that 
these particulars, (a) to (j), sec. 263, do not 
comprise ‘‘ a formal charge though some- 
thing akin to it is mentioned in item (/). 
Therefore in recording these particulars and 
the substance of the evidence, the Magistrate 
does not record a formal charge. Sec. 264, sub- 
sec. (2) says distinctly that these shall be the 
only record in cases coming within this section. 

Where then is there room for a formal 
charge *’ in the record of cases, tried sum- 
marily, in which an appealable sentence is 
passed? ^ 

I have the honour to to, 
etc., etc., 

SusiL Kumar Muxeerji, 
Sddar Suh-Divisional Officer, NoakhaU* 
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Charge in summary trials. 

We do not at all agree ^^itll the view ex- 
pressed in the correspondence which we pub- 
lished in our last issue on the subject of sum- 
mary trials under the Code of Criminal Proce- 
dure. The ruling referred to therein holds 
that the exemption from framing a charge 

allowed by ‘263 of ti e Code lias no 
application to cases tried surninarily in 
which an appeal lies. The ixiiiit is |)er- 
fectly clear and the law laid down in the 
decision aforei=aid is quite consistent with the 
provisions of the Code w hich have a bearing on 
the matter. The general policy followed in the 
Code of Criminal Procedure is that a charge is 
to be framed in warrant cases (sec. 251) but it 
shall not be necessary to frame it in sum- 
mons cases (sec. 242). A large number of 
warrant cases are triable surnTnarily under 
Chap. XXII and in sec. 262, it is distinctly 
laid down that in trials under this chapter the 
procedure prescribed for summons cases shall 
be followed in summons cases and the proce- 
dure prescribed for warrant cases shall be fol- 
lowed ill warrant cases except as provided in 
the said chapter. 

The exception is to be found in sec. 263 
which says that in cases where no appeal lies 
the Magistrate need not record a formal charge. 
It follows therefore conclusively that in a case 
in which an appeal lies and which is a warrant 
ease, a charge must be framed. In Chap. 
XXXI of the Code, which deals wdth appeals, 
sec. 414 has been amended l)v Act XVTII of 
1923 so as to make a decided improvement in 
Ibe Code as it stood. Formerly there was no 


appeal in cases of summary convictions in 
w hich the sentence inflicted did not exceed im* 
prisonment for three months or a fine of two 
hundred rupees, but now the only sentence 
that is non-appealable is a fine not exceeding 
two hundred rupees, in other words, every sen- 
tence of imprisonment is now appealable in 
cases tried under the summajy procedure. 
Thus in every warrant ease tried summarily in 
which a sentence of imprisonment is passed a 
charge must be framed. There cannot be any 
doubt that the change effected by the recent 
amendment is decidedly one for the better 
and the grievance made by our correspondent 
has no legs to stand upon. Sub-sec. (2) of sec. 
264 cannot be made the basis for holding that 
in sun.rnary trials no charge need be framed. 

Transfer of Sylhet to Bengal and Territorial 
Re-distribution. 

Wc have received a co|jy of the Meiiioraiidum 
of the CJoverument of Bengal embodying the 
letter of the Oovcrninent of India and the 
letters of the (lovernment of Bengal and the 
(ioveriiment of Assam regarding the transfer 
of Sylhet from the Province of Assam to the 
Presidenev of Bengal. Sylhet originally form- 
ed a District of Bengal. About 50 years 
it was transferred to Assam. The Bengaleb- 
spoaking people who form the majority of the 
population in the District from the very start 
protested against the transfer but to no effect. 
During the Partition of Bengal when the 
Pengalec-sj)eaking people demanded that Lord 
rurzon’s partition sliould be annulled and that 
the whole of the Bengalee-speaking |)Cople 
should be brought under one administration^ 
the movement found a very sympathetic res- 
ponse from the people of Sylhet and other 
Bengalee-speaking areas of Assam. But when 
the Partition was annulled in 1912, the 
scheme of raising Bchar to a Province by 
tacking on to it Orissa nnd some Bengalee- 
speaking Districts from Bengal was settled by 
the Government of India at its meetings of the 
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Executive Council without any reference to the 
people of the areas concerned. But Lord 
Hardinge in his previous despatch in recom- 
mending the annulment of Partition, had 
suggested the re-adjustment of the pro- 
vinces on linguistic basis and considered it as 
a necessary step for the establishment of pro- 
'vincial autonomy. 

Bengal was for the time satisfied with what 
she got and having regard to Lord Hardinge’s 
assurance the leadem of public opinion in 
Bengal did not consider it desirable to agitate 
for giving immediate effect to it. From this 
it cannot be inferred that public opinion in 
.Bb,ngal and, particularly, in Bengalee-speak- 
ing areas, was satisfied or reconciled to the 
transitional arrangement made at the annul- 
ment of the Partition. In the unsettled con- 
dition of the Great European War, that soon 
follow'ed, and the momentous questions raised 
tov.'arda its close by the enquiry with regard 
to constitutional reforms in India, all provin- 
cial questions assumed a secondary import- 
ance. But all the same it must be noted that 
the Montague-Chelmsford Reform Report 
distinctly recommended that territorial re- 
distribution should be given effect to by the 
Government of India according to the wishes 
of the people of the area concerned. Since 
the members of the Assam Legislative Council 
on the 29th of July last adopted a resolution by 
a majority of votes that Sylhet should be trans- 
ferred to Bengal and the Bengal Legislative 
Council on the 19th of August last passed a 
resolution approving of such transfer, the Gov- 
ernment of India seem disposed to give effect 
to the transfer. But before -any final decision 
is arrived at by the Government of India, the 
Bengal Legislative Council must pronounce 
its opinion whether it is willing to accept the 
financial burden that would be cast on i^ngal 
as a result of such transfer. The question will 
l)e brought before the Bengal Council during 
the December session for discussion. 

Sylhet is a deficit district under the Assam 
administration. Within the Sylhet district is 
included Jantia Parganas, which are a tem- 
porarily settled area. The population in this 
. area is mostly non-Bengalee. The surplus of 
revenue raised from this area reduces the 
. deficit of the Sylhet district to lakhs. If 
, Jgntia Pargani^tte kept with Jaauigt the defi- 


cit of the Sylhet district, which is a perma- 
nently settled one, would amount to 7 lakhs a 
year. If the Bengalee-speaking people of 
Sylhet, who form the majority, are anxious to- 
revert to Bengal, it would be ungracious on 
our part to object to the transfer on such 
paltry financial grounds. If we turn our 
attention seriously to practical politics in the 
Bengal Legislative Council, it would be possible 
to effect retrenchments to make good the loss 
of 7 lakhs that is likely to result from such 
transfer. As for the transfer of the Caebar, 
if the people of that area, who are largely 
Mahomedans, prefer to remain with Assam, 
there is no reason why we should insist on its 
transfer as well. The Lushai Hills are largely 
inhabited by aboiiginal tribes and as the' 
Assam Government has to deal with many 
such backward people all along its eastern 
frontier, it is desirable that all of them should 
be left under the same administration. The 
Assam Government is not unwilling to cede 
the Sylhet district to Bengal, provided its 
status as a Governor's Province is not taken , 
away. The Government of Lidia are not pre 
pared to give any assurance tp that effect for 
any indefinite future but say that no immediate 
change would bo made in its status by reason 
of the transfer of Sylhet. We are not sure 
that it would not lie to the advantage of the 
Assam administration if a frontier province of 
the backward areas were carved out of it. But 
with this we are not at present concerned. 

Before we conclude we must sav that mere 
transfer of Sylhet will not be the last word re- 
garding territorial re-distribution between Ben- 
gal, Behar and Assam. At the annulment of 
the Partition a claim was put forward bv the 
people of Bengal for the transfer of 
Goalpara, now included in Assam, which 
also is a permanently settled and Ben- 
galee-speaking area. On the western frontier 
of Bengal, the Pakur Sub-Division is a Ben- 
galee-speaking area. So are 'the Manbhum 
and the Singbhum districts. These are all 
now included in Behar and Orissa-. It is well- 
known that the people of Orissa have gained 
nothing and suffered much' inconvenience by 
being tacked on to the province of Behar. 
Orissa has now for many years been demanding 
that the Oriya-speaking people should, be 
brought under one administration, even if that 
be that of a sub-governorship. The people of 
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Bingbhum, Maubhum a)id Pakur also suffer 
no less inconvenience by being included in a 
province where tlie script and language are 
quite different from those of their own mother 
tongue. It will be seen from the letter of the 
Government of Bengal which we publish else- 
where tiiat the Government appreliends that 
the proposal of the transfer of Bylhet might set 
up an agitation in Bengal for the restoration of 
^Goalpara fiom Assam and Alanbhum and Sing- 
bhum from Bebar to Bengal. Had not the 
attention of Bengal been diverted since the 
Eeform Constitution came into operation, to 
. many side-issues connected therewith, we 
are sure, the Bengalee-speaking people as a 
' whole and those living in the adjoining areas 
above-mentioned would never have relaxed 
their claims for union with Bengal. 


It may not be desirable to raise any agitation 
over the legitimate demand of Bengal but 
that is all tlie more the reason why the justice 
of the claims of tlie Bengalee-speaking people 
to be brought UTider one administration should 
not be iiulebnitoly disregarded. We would 
suggest to tlie Bengalee-sjieaking people at 
large that they should press their claims in this 
behalf before the Parliamentary Commission 
that would come out to India in 1929 or earlier. 
If Goalpara, Singbiium, Manbhum and Pakur 
are restored to J3engal, the administration 
would be more homogenous and the burden 
that would be cast on Bengal by the transfer of 
Sylhet alone would be relieved. We do not 
wish tile JVovince of Behar to be curtailed in 
area. But its boundaries will surely require 
ref-adjustnieiit. If Orissa is severed from it, 
we fail to see with what justification Sing- 
bhiim and Aranbhum can continue to form a 
part of Jiebar. If the permanently settled 
areas of the United Provinces of Oudh 
and Agra, viz-, the Districts of Mirzapur and 
Gorukhpur are transferred to Behar, she will 
be amply compensated for the transfer of Man- 
bhum and Singbhiim to Bengal. The United 
Province is now the largest of Indian provinces 
and the districts which neither belong to Agra 
nor Oudh may * very legitimately be trans- 
ferred to Behar. A united province of 
Benares and Behar adjoining that of Agra and 
Oudh would make an ideal Province. But 
in making such re-adjustment of territories, the 
opinion of the people of the area will have 
to . be consulted. In any case, we are 


in favour of the transfer of Sylhet to 
Bengal and have all along pressed for the res- 
toration of the Bengalee-speaking areas to 
Bengal and will continue to do so. 


PROPOSED TRANSFER OF SYLHET AND 
CAOHAR TO BENGAL. 

No. 1'. bi/a;)-ruoiic, uaieu onma, ilic ^4tli 
Uciooei ibiij. 

» c.i.i.., Joint 

beurctai^r tu tiic Govoiiuneui oi inuia. 
Home HCpuiLuiciit, 

To- 'lne Umei ^eciviary the Govcjnment 
oi Bengal. 

1 am uii'ccit^u to refoi* to the correspondence 
chuuig wita your tclegiaiu iso. liu< uaiea 

tuc iidtli iiuguBl ioiio, on the suoject notea 
auovc. As tlie (iovernmeut oi Bengal aie 
aware, the lurtiier discusbion, whicn was to 
have taiwou piacc during tiic Scpicnioei' bossion 
oi the Asseiiioly, of the resolution moved on 
this subject in Januaiy by Mr. Aney did 
not mature, and tiic resuiiiiioii was wuiiurawn 
on the uiidorslaiidiug that a fresh resolution 
would bo moved during the session beginning in 
January next The ilwu'oJe the ilomo Member 
ex]>iained that tlie exaiuiiiatiou of the. proposal 
hau not reaeiicd a stage at which discubsion in 
the Assembly would lead to practical results* 
'J'he Government of India have now completed 
their preliminary examination of the question, 
aiiu aio oi opimuii that it is very aesirabie to 
come as soon as possible, to a decision oiici way 
or another on the proposal and with a view to 
facilitate the rcacumg oi a iinal decision they 
have arrived at conclusions on certain preliminary ■ 
issues which 1 am to state for the information oi • 
the Governments of Bengal and Assam. 

In the first place the Government of India - 
consider that the quc.*$tion of the transfer of the * 
district of Cachar iroui Assam to Bengal need not 
continue to complicate the main issue of whether ■ 
the district of Bylhct should bo transi cried or 
not. They observe that the original motion in 
the Assam Council merely recommended the 
transfer of Sylhet, and that at a late stage an 
amendment was moved adding Cachar. in the 
Bengal Council an amendment urging the 
transfer of Cachar was lost. The Govoinment 
of India are of opinion that Cachar is an es- 
sejntially Assam district, and that moreover 
its transfer to Bengal would mean the 
isolation of the Lushai Hills districts. They 
consider that no case has been made out for in- 
vestigating further the proposal regarding 
Cachar, and suggest that this part of the dis- 
cussion may now be regarded as closed. 

3. In connection with the district of Sylhet 
itself the Government of India have cxomin^ 
the ^question whethor is possible to come to & 
decision regarding the Jaintia Parganas with a 
view to limiting further the range of inquiry# 
Thqy observe Aat there are some reasons fot 
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Miggesliug that the people in this area du not 
pcrhapii wish to be incorporated with the Trc- 
sidcncy of Bengal* and that the Parganas histo- 
rically belong to Assam. In addition, they form 
a temporarily-settled area, whereas the greater 
part of the remainder of Sylhet is permanently 
settled. On the other hand, these Parganas are 
now a part of the Sylhet district and if they remain 
with Assam, they, being a surplus area in the dis- 
tiict, which as a whole is a deficit district, would 
increase the average annual deficiency of the 
revenues as compared with the expenditure of 
the district from some 4j^ lakhs to . 7 lakhs of 
lupecs. The Oovernment of India consider, 
therefore, that the question needs further exami- 
nation, and tW it should be decided according 
lo the most convenient geographical boundary 
between the two provinces, if it is decided to 
transfer the Sylhet ilistrict to Bengal. In this 
connection the question of how communications 
between Cachar and Shillong will be affected, if 
at all, if Sylhet is tran.^ferred to Bengal, should 
also be reported. Thu Government of Assam arc 
being addressed on the question ajid their final 
views will be communicated to the Government 
or Dciigdi in uuu couisu. 

4. Ill paiagrapti 11 of their letter of the 11th 
August uie ^.iovormaent ot Assam raise tlie 
cjuesuun ox tne lutiiru suiius of A.s»afu it c>ylhet 
IS traiisterred, and snggesc ttiat it siiuuid be laid 
down now that u Hyinct is transterred Assam 
should retain its staius as a Governors province. 
Ihe Govornmeat Assam apparently conclude 
that It is only if Assam without Sylhet is to re- 
tain its present political status that they would 
not Oppose tne transier uf the district. 'J'he 
Oovcriuiient ot India i egret that they arc unable 
to accept the view Hint this may oe imposed ns 
a conaiiion of transte.r. They consider that the 
future stains ot A.ssam is a separate question 
whicn must be ieit an open matter to be uccidod 
on the merits alter any transier is made. The 
Government of India observe, however, that any 
change in the status (•! Assam would probably 
involve an amendment of the Government of 
India Act, and ihercforc for some time at any 
late Assam would lemain a Governor’s pro^inco. 
They are unable to state now whether they would 
be able to support the continuance of Assam as 
a Governor’s province after its population has 
been reduced by some per centum. 

5. Lastly, the Government of Bengal in their 
telegram, dated the 2bth August 1920, have raised 
the question of the linancial effect of the pro- 
posed transfer. They state they would claim a 
contribution, from the Oovernment of Assam as 
a set off against the deficit of the Sylhet dis- 
trict. The Government of India are of opinion 
that, althfvu'rh the Government of Assam will 
be better off finan.;iilly after the transfer of the 
district^ of Sylhet, after that transfer the dis- 

will form nart of the Bengal Presidency 
and there will 'Teason why the Govern- 
ment of Assam should pay any contribution on 


uccouiib of it to the Government of Bengal. The 
Govorurneut of India recognise that this possi- 
ble territorial readjustment has a bearing on the 
question of the ^lesion Settlement. If at the 
time when that Settlement was made Sylhet had 
formed a part of the Bengal Presidency the 
contribution payable by Bengal would presum- 
ably have been fixed lower and that payable by 
Assam higher than was actually done. As, how- 
ever, the Government of Bengal, as a temporary 
measure, make no contribution to the Central 
Government the Government of India do not 
consider that this affords any ground for a con- 
tribution by the Government of Assam to them. 
This follows also because sec. 45A of the Gov- 
ernment of India .^ct contemplates contributions 
from provincial Governments to the Central 
Government but not from one provincial Gov- 
ernment to nnother, and any increase of the 
Assam contribution, which the Government of 
India do not suggest will take place, could not 
therefore be accompanied by a corresponding 
reduction of any contribution received from 
Bengal. 

(5. me Government of India trust that these 
conclusions win ciear the ground lor a niial ais- 
cusBiuii or tne quesiiou in rnc Xiciigal i..egisiavivc 
Council. 1 am to request tnac tnis letccr ii.ay oe 
pnolisiicd With the papers waicU were aisiiiou- 
led to the memoeis ot ttic xriu'ian legisiHiiire 
(copy enclos'ju; and tiiat arrangcuients iiiay be 
made tor the subject lo be di:icussed again in 
the Bengal Legislative Council as early as 
possible after the pe iplc concerned have had a 
suilicient opportuaiiy of studying the papers. 
’Jhe subject will coiiio up for discussion in the 
Assembly in the session beginning in January 
next, and I am tc. request that the final views of 
the Government of Bengal may be submitted to 
the Government of India as early as possible 
after the discussion in the Bengal Legislative 
Council which sliould be arranged to take place 
on an early date. 


Letter from the Government of Bengal, 

No 63o-P., luTt'i) THE 15 th January 
1923. 

I am directed to relcr to the Home Depart- 
ment letter No. l\-Cb2-2 24-Pub., dated the 6th 
December 1924, in which the Government of 
India ask for the views of the Government of 
Bengal on the proposal to transfer the districts 
of Sylhet and (7achar from Assam to Bengal. 

2. In reply, 1 am to say that upon the material 
before him the G'>vernor-jn-Council is unable to 
form any final opinion The Government of 
Assam is most concerned in the scheme. If 
Sylhet is included in Bengal, hoii^ver, it is 
certain that there will be an agitation to include 
Manbhum also, and the (Sovemment of Bihar and 
Orissa is therefore also concerned. The basis .if 
the demand is sentimeot and the proposal is likely 
to appeal to educated Hindu opinion in Bengal. 
It appears from the Assam Government’s letter 
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that, it this movomeut began, it tvould .not*«ioji 
with Sylhet Caciiar would also desire to ^ be 
included and a further demand is to be anticipa- 
ted for tho re-uni m of all Bengali-speaking 
districts which woula also include Goalpara as 
w-ell as Manbhuni. Moreover, if Sylhet and 
Cachar were included in Bengal the Lushai Hills 
would have Bengal as a boundary on three aides, 
and thqir inclusion would have to be considered. 
Ihere i.i not at the present moment, however, 
any live demand in Bengal for the transfer of 
these districts. The Covernor-in-CoimcIl, there- 
h re, would prefer not to raise ihe question- If 
it is raised at all it would be primarily essential 
Ir examine tho linancial effect of the scheme, and 
until this is done i-hc Oovemor-iri- Council cannot 
commit himself to any final opinion. 


LONDON NOTES 
(Erom our Courespondrnt.j 
Oct. 20th.~~Thc Judicial Committee of the 
Privy Council have entered on their Michael- 
mas sitMiigs and a number of petitions for 
special leave to appeal were disposed of this 
morning. The 'Hoard was comi>osed of Lord 
Shaw, Loud (’akso>; and Sir John Edok. 


Thinr J jordslilps refused leave to appeal froni 
a decision of the High Court in Bengal in 
Chotanagpur Banhing Asuociation, Ltd, v. 
Gangasaliai, Messrs, DeGruyther, K, 0, and 
Varilch for the I’etitioner contended that cer- 
tain blind ies were sliahjogi and that notice of 
dishonour was unnecessary. Amendments to 
that effect had been refused. Sir G. Lowndes, 
K, G, and Mr, Douglas McNair opposed. 


liCave vias refused in Sudhir Ch, Das v. Snt, 
Indumati Ghawdhurani. Messrs, DeGruyther, 
I\, C, and Parikh appeared for Appellant. 

Also ill Moliini M. Misra v. Sm, Sarai Sun- 
dari Dcbi, where the dispute concerned a mort- 
gage made in 1830, any relief upon which was 
held liy the lower Courts to be barred by limi- 
tation. Messrs, DeGruythcr, K. 0, and Parikh 
appeared for Appellant; Sir G. Lowndes, K, 
C, and Afr. Douglas McNair for Resjion- 
dent. 

Messrs. A. M, Dunne, K. C. and Wallach 
applied smd obtained special leave in Guran 
Ditta V. L Ji. Ditta- Leave was refused in 
Bibi Najimnnissa v. Madan Mohan LaL 
Messrs, DsGruyther, K, C, and A, Majid ap- 
peared for Appellant ; Mr, B. Dube for Oppo- 
site Party. Leave was also refused in Jameshar 


Prasad' y, Durga Sahu. Mf, A, Majid appear- 
ed for Applicant. 


Lea.ve to appeal was granted in Shiam Sun- 
der Singh y, Jagannath Singh, Messrs, Clou- 
son, K. G, and Dube appeared for the Appli- 
cant. 

Judgments were delivered in (1) Dansilal 
Abircliand v. Ghulam Mahbub Khan (Hydera- 
bad) : appeal dismissed. 

(2) Piom Protap Chainaria v. Durga Prasad 
Chamaria (Bengal) : appeal dismissed. 


Tho new list contains IG appeals from India 
and 11 from Canada, Australia and the (^rown 
Colonies. Among the Indian appeals is the 
appeal by the Secretary of Slate and the New 
Birbhiim (’oal Co., against a decision of the 
Bengal High Court which held inter alia that 
Government parted with the mineral rights at 
the time of tlie Permanent Settlement. The 
appeal was heard ex parte by tho Privy ('onncil, 
the Kesixindeiit being unrepresented tlirongli 
no fault of his own. Before judgment was 
delivered leave was granted for the appeal to 
be re-argued before a fresh Board. Another 
important appeal concerns a question which has 
been fruitful of litigation for many years, viz,, 
the discussion between tlio Sitambari and 
Digambari Jains as to the riglit of worship on 
Poresli Nath Hill. 

G. 1). M. 


d^oxxtBvonhmt. 

SK(\ lG-2, CB. P. G. AND SEC. 27 OP 
THK EVlDENf!E ACT 
To 

This Editor, “ (^alcutta Wreklv Notes.” 
Sir, 

It is an extremely gratifying thing to find 
an executive ollicer taking an active interest in 
points of law and disiMissing the same through 
the medium of law journals. I mean Mr. 
Susil Kumar Mukharji, Sub- Divisional Ofiicer, 
Noakhali. and his learned and iJiteresting 
article on the interpretation of sec. 162. Cr. P. 
C.. wliioh appeared in Part 43 of Calcutta 
Weekly Notes, Vol. 29. In his article Mr. 
Mukbarji raises the point whether the words 
” any person ” occurring in sec. 162, Cr. P. C., 
include an accused person who makes a state- 
ment to the police in the course of an investiga- 
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lion, and if so, whether sec. 1C2, Cr. P. G., 
has repealed sec. 27 of the Indian Evidence 
Act. With a view to fully appreciate the 
point raised by Mr. Mukhaiji, it is necessary 
to quote hero sec. 162, Cr. P. C., both old and 
new, and also sec. 27 of the Indian Evidence 
Act. Sec. 162, Cr. P. C. , as it stood before the 
amendment, is as follows : — (1) No state- 
ment made by any person to a police officer in 
the course of an investigation under this chap- 
ter shall, if taken down in writing, be si^ed 
by the person making it, nor shall such writing 
be used as evidence : Provided that, when any 
witness is called for the prosecution whose 
statement has been taken down in writing as 
aforesaid, the Court shall, on the request of the 
accused, refer to such writing, and may then, 
if the Court thinks it expedient in the interests 
of justice, direct that the accused be furnished 
with a copy thereof ; and such statement may 
be used to impeach the credit of such witness 
in manner provided by the Indian Evidence 
Act, 1672. (2) Nothing in this section shall be 
deemed to apply to any statement falling with- 
in the provisions of sec. 32, cl. (1) of the Indian 
Evidence Act, 1872. The same section after 
the amendment is in these words (D No 
statement made by any person to a police officer 
in the course of an investigation under this 
chapter shall, if reduced into writing, be signed 
by the person making it; nor shall any such 
statement or any record thereof, whether in a 
police-diary or otherwise, or any part of such 
statement or record, be used for any purpose 
(save as hereinafter provided) at any inquiry 
or trial in respect of any offence under investi- 
gation at the time when such statement was 
made : Provided that, when aity witness is 
called for the prosecution in such inquiry or 
trial whose statement has been reduced into 
writing as aforesaid, the Court shall, on the re- 
quest of the accused, refer to such writing and 
direct that the accused be furnished with a 
copy thereof, in order that any part of such 
statement, if duly proved, may be used to con- 
tradict such witness in the manner provided by 
sec. 145 of the Indian Evidence Act, 1872. 
When any part of such statement is so used, 
any part thereof may also be used in the re- 
examination of such witness, but for purpoM 
only of explaming any matter referred to in 
his cross-examination. Provided further that, 
if the Court is of opinion that any ^rt of any 
such statement is not Klevant to the subject- 
matter of the inquiry^ iHal or that its dis- 


closure to the accused is not essential in the 
interests of justice and is inexpedient in the 
public interests, it shall record such opinion 
(but not the reasons therefor) and shall exclude 
such part from the copy of the statement fur- 
nished to the accused. (2) Nothing in this 
section shall be deemed to apply to any state- 
ment falling within the provisions of eec. 32, 
cl. (I) of the Indian Evidence Act, 1872. 
Sec. 27 of the Indian Evidence Act runs 
thus : — ^Provided that, when any fact is de- 
posed to as discovered in consequence of infor- 
mation received from a person accused of any 
offence, in tha custody of a police officer, so 
much of such information, whether it amounts 
to a confession or not, as relates distinctly to 
the fact thereby discovered, may be proved. 

I take up now the first part of Mr. Mukharji’s 
query, viz., whether the words “ any person ” 
used in sec. 162, Cr. P. C., include an accused 
person. Mr. Mukharji seems to be of opinion 
that the words “ any person” as used in sec. 
162 include the statement of a witness and not 
that of an accused person, as otherwise, he 
thinks, sec. 27 of the Indian Evidence Act 
would be rendered nugatory or meaningless. 
He therefore points out that this difficulty or 
” armmaly,” as he calls it, may be removed by 
holding that the words “ any person ” occur- 
ring in sec. 162 are used in the same sense as 
in sec. 161, namely, as meaning a witness and 
not an accused person. He also refers to a 
ruling of the Sind Judicial Commissioner’s 
Court reported in 86 1. C. at p. 410, in support 
of that view. In the first place, following the 
principle of construction that words are to be 
construed in their plainest sense, the words 
” any person ” would appear to admit of one 
and one meaning only, namely, any person, 
whoever he may be. In the absence therefore 
of any indication to the contrary, either in the 
body of the section itself or in the marginal 
note affixed thereto, it must be presumed that 
the legislature has used the w'ords ” any per- 
^ ” in their natural and obvious sense, viz., 
in the sense of any person, whoever he may 
be — ^whether a witness or an accused person. 
Had the legislature intended to use the words 
in anv restricted or peculiar se'nse. it would 
have certainly given an indication of its inten- 
tion somewhere in the Code itself ; but the 
legislature has done nothing of the kind. In * 
the next place, whatever may be the meaning 
of the words " any person ” in sec. 161, there 
is nothing in sec. 162 which would warrant 
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the inference that thd words bear the same 
mesnin^ also in sec. 162. The learned Sub* 
Divisional Officer also, in hia article, has not 
shown any analof^ between secs. 161 and 162 
from which the said inference could be drawn. 
The marginal note to sec. 161 is in these words, 
viz., “ examination of witnesses by police," 
whereas the marginal note to sec. 162 (old) 
is — " statements to police not to be signed or 
admitted in evidence," and that to sec. 162 
' (new) is — " statements to police not to be 
signed; use of such statements in evidence." 
It would therefore appear, regard ^ing had to 
the marginal notes, that so far as the construc- 
tion of the two words “ any person " is con- 
cerned, the intention of the legislature is as 
distinguishable in the two sections (161 and 
162) as the letter A is distinguishable from the 
letter B. In the ruling also cited by Mr. 
Mukharji, viz., 86 I. C. 410 (1 say wi& the 
greatest respect to the Court concerned) it is 
not stated or suggested that there is anything 
in sec. 162 from which it could be said that 
the words " any person " as used in that sec- 
tion have the same meaning as they have in 
sec. 161. 

I would therefore answer the first part of 
Mr. Mukharji’s query by saving that the 
words " any person " as used in sec. 162. 
Gr. P. 0., do include an accused person also. 

Next, with regard to the second part of Mr. 
Mukharji’s query, viz., whether sec. 162. Cr. 
P. C., as amended, has repealed sec. 27 of the 
Indian Evidence Act. Of course read cur- 
sorily, the wording of sec. 162, Cr. P. C., as 
amended, appears to lend some snnnort to the 
idea that sec. 27 of the Indian Evidence Act 
has been repealed by the amended sec. 162 of 
the Criminal Procedure Code. In fact, one of 
our High Courts has actually held that sec. 
162 of the Criminal Procedure Code, in its pre- 
sent form, overrides sec. 27 of the Evidence 
Act [vide 84 I. C. 64.5 (Rangoon)]. I would 
however submit with the greatest respect to 
the said High Court that the view taken by it 
of sec. 162 does not seem to be correct. My 
reasons are as follows ; — 

(1) Sec. 27 of the Indian Evidence Act re- 
fers to the statement of an accused person 
while he is iif the custody of a police officer, 
whereas «ec. 162, Cr. P. C., refers to the state- 
ment of an accused person to a police officer. 
If, therefore, an accused person, while in the 
.. custody of a police officer, makes a statement 
to a non-police nian, that statement of the 


xi 

accused person won't be barred under sec. 
162, Cr. P. C. To this extent at least, there- 
fore, if not in its entirety, see. 27 of the Indian 
Evidence Act stands absolutely unaffected by 
sec. 162, Gr. P. C. 

(2) The legislature has not expressly repeal- 
ed any portion of sec. 27 of the Indian Evidence 
Act. While amending one Code or Act, the 
legislature is presumed to have in its view all 
the other existing Codes or Acts also, and that 
being so, if the legislature intended to annul 
or mc^ify sec. 27 of the Indian Evidence 
Act, it would certainly have done so in clear 
and express terms. As the legislature has not 
done that, it must be presumed that its inten- 
tion is not to modify or repeal any portion of 
sec. 27 of the Indian Evidence Act. The 
Indian Evidence Act is a splendid work, and 
is about the only Act which has stood the test 
of time and has required very little amendment 
since it came into being, i.e., since 1872. In 
such circumstances, it is but natural to sup- 
pose that if the legislature had any mind to 
repeal or alter any section of that Act, it would 
have dune so openly and expressly, and not 
stealthily and by implication. 

(3) If the position be this that sec. 27 of the 
Indian Evidence Act stands unrepealed by sec. 
162, Cr. P. C., and that the words " any per- 
son " used in sec. 162 do include an accused 
person, then the question arises, how to recon- 
cile the apparent conflict, or " anomaly," as 
Mr. Mukharji calls it, between these two sec- 
tions, in other words, how to keep these two 
sections intact, and yet not permit any one 
of them to commit trespass upon the domi- 
nion of the other. The solution lies in the in- 
terpretation of the words " such statement " 
used in sec. 162, Cr. P. C. Of course, the 
words " such statement," taken alone, would 
seem to be wide enough to include both oral as 
well ns written statements, but there are indi- 
cations in the section itself, as also other con- 
siderations, from which it would clearly appear 
that the legislature has used those words in 
sec. 162 in the sense of written statements only. 
And if the words " such statement " be con- 
strued in that way, no conflict would arise be- 
tween sec. 162, Cr. P. C. and sec. 27 of the 
Indian Evidence Act. My reasons for holding 
that the words " such statement" used in 
sec. 162 include only written statements, are 
these 

ia) The marginal notes to sec. 162, both old 
and new, aie practically the Mme. If the 
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legislature iiitomled that the words “ such 
statemeut ” as used iu the new section should 
have a wider meaning than the words “ such 
writing ” as used in the old section, then we 
siiould have exiiected some material change 
in the wording of the marginal note to the 
new section from which it might be gathered 
what the intention of the legislatui-e is. 

(6) The allocation of the words “ such 
statement ’’ ngmediately after the clause “ No 
statement made, etc., shall, if reduced into 
writing, be signed by the person making it, 
also seems to indicate that the words such 
statement ’’ are meant to refer to statements 
which have been “ reduced into writing,” and 
not to oral statements. 

(c) Sec. 162, as it stood before the amend- 
ment, liad nothing to do with oral statements. 
Olid if the legisbture intended to widen the 
scope of the amended section so as to include 
oral statements as well, brushing aside the 
whole volume of case-law regarding the inter- 
pretation of the old section, then the legisla- 
ture would have certainly stated that un- 
equivocally. 

(d) Both the provisions to the new section 
apply only to written statements. 

(e) The new section is intended to give a 
new right to the accused person, namely, the 
right of having a copy of the written state- 
ments for the purpose of contradicting the wit- 
ness or witnesses, a right which the accused 
Iverson did not possess under the old section. 
Tile new section is therefore intended to en- 
large the rights of the accused person, and not 
to curtail them. If, however, the words 
“ such statement ” as used in the new section 
be held to include oral statements also, then 
an accused person would b^ debarred from 
using in his favour any statements favourable 
to himself, made in the course of the police in- 
vestigation, that is, an accused person loses a 
valuable right which he had under the old law. . 
It is unthinkable that the legislature, white 
creating a new right in favour of the accused 
person by the new section, should, by that 
very section, take away a right which the ac- 
cused person was enjoying under the old 
section. 

(4) There is also case-law to the effect that 
the provisions of the Indian Evidence Act are 
quite independent of the sections' in the Crimi- 
nal Procedure Code and cannot be treated as 
having been impliedly rep^ed in consequence 
of Uie amendment ot the Criminal Froceidure 


Code (vide 86 I. C. p, 664— in re Senuhil 
Goundan). There is also case-law to the 
effect that the application of the new sec. 162 
is confined, as that of the old one was, to t!ie 
written record, and that as regards proof and 
use of Orel statements, the law is unaltered and 
is as it was before (vide 86 I. C. 20S>— In ie 
Grandhe Venkatasubbiah). 

In the circumstances stated above 1 would 
answer the second part of Mr. Mukharji’s 
query by saying that no portion of sec. 27 of 
the Indian Evidence Act has been repealed by 
sec. 162 of the amended Criminal Procedure 
Code. 

I would now request that you will please 
publish the above in your much-esteemod 
journal. 

Yours, etc., 

Bombs Chandr.^ Bhattachabyya, 
Pleader, Mymensingh. 


Hebith). 

I’uB Indian Companies Act (VII of 1913) 
Avith notes and amendments. By $. K. Hatiga- 
chariar, B.A., B.L., Vakil, 'law Printing 
House, Madras. 1925. ‘ 

This is the second edition of the work with 
which the profession is already familiar. The 
plan of the work is excellent. It begins with 
giving the text of the English Companies 
(Consolidation) Act and then the bare text of 
the Indian Companies Act. The amendments 
under Acts of 1914 and 1918 follow. Two 
tables are given, one showing the sections of 
the Indian Companies Act which correspond 
to those of the English Act and the other, the 
sections of the Indian Companies Act of 1^2 
which correspond to the new Act. Then fol- 
lows the text of the new Act with annotations. 
The English and Indian cases bearing on them 
are briefly summarized and set out in such a 
manner that one can find out the case-law on 
the subject at a glance. There are several 
Appendices at the end in which the Buies re- 
lating to the Company law in India framed by 
the Government of India, the local Govern- 
ments and the High Courts are given. One 
of them gives the texts of other Acts relating to 
corporate bodies which are analogous to com- 
panies. The work is an exhaustive one and 
is a store-house of information with regard to 
Company law which will be found to be of 
very valuable help to lawyers and business-men 
alike. 
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Is Sylbet a deficit district? 

It has been pointed out to us by a correspon- 
dent from Sylhet that we are not correct in 
stating that the Jaintia Parganas are inhabited 
by aboriginal tribes. In fact we are assured 
that the population of these parganas are 
mostly Bengali-siieaking. We, therefore, see 
no reason why these parganas should not 
be transferred to Bengal along with the Sylbet 
district. This will reduce the deficit as esti- 
mated by the Government of India to 4 lakhs. 
We have also received a copy of a memorial to 
the Government from some representative men 
of the Sylhet district in which they question 
the statement that Sylhet is at all a deficit dis- 
trict. They have attempted to show by fa^s 
and figures that it is not. We invite specutl 
attention of the Government to this memorial. 
The local officials who are at present under the 
influence of the Assam Government are not 
likely to present a roseate account of the finan- 
cial nde of the question and we are disposed to 
agree' With the memorialists that when the dis- 
trict is transferred to Bengal along with the 
.Taihtia Parganas, it will not impose any addi- 
tional burden on Ben^K As the Jaintia Par- 
ganas are separated from Assam by a range of 
hills, it will be a mutual advantage to Bengal 
and Assam to have such a well-defined natural 
boundary: 

The Execattve and the Judiciary. 

The'Cord Chi^ Jnstim of England speaking 
at Ihe centenary of the Law ^iety made, the 
folk) wing observationii reg^ing the. separa- 
tion of the executive and the judicial functions, 
He niainttined that because the .judiciary are 
to be indepeiSdent of the executive, it does not 
follow' that the executive should, be indepen- 
dedt of the judiciary. The prasent day politics 
fnskes little* interest in the constitutional safe- 
guard <» whidt the liberty of the British sub- 


jects rests. But what value is attached to them 
in England will appear from the following 
pronouncement of the luord Chief Justice of 
England : — 

There never waa a time when the faithfal exerciae of 
jndloial dntiee wag 'mote prefoandly important in thia ooau- 
try. ^ the fruit of the labonrt of wiae men in the past 
we enjoyed the eiinal and impartial rule of law. Never let 
us be tempted to saoriSoo that heritage, or to entertain, or 
oonilivo at, op oven to coquette with alien notions of what 
was called administrative law, which, while they recognised 
that the judges were, as indeed they must be, indopendont 
of the executive, cherished the fallacy that tho oxocutivo 
was somehow to bo independent of the judges. If and wheii 
and wherever that heresy appeared in our midst, whether it 
took the form of ingonionsly drafted clauses, or whether it 
took some other and much more amusing form, whatever 
form it took, those who loved Britisli justioo could fool that 
tho Law Society would deal faithfully with it. 


Uncorroborated testimony of an accomplice. 

The Court of ('riminal Api)eal in England 
has in the recent case of Hex v. Beebe (41 T. 
L. R, 635) given a ruling regarding the direc- 
tions to be given to the jury by the Judge as 
regards the uncorroborated testimony of an 
accomplice, which wilj be found helpful by the 
profession and judiciary in India. The law in 
this respect is in England practically the 
same as in India. We are indebted to the 
English Law Journal for the following state- 
ment of the English law on the subject 

It has long been a Bottled rule of law that it is open to 
a jury to convict a prisoner on the uncorroborated evidence 
I of an accomplice alone, lUx v. AtUpwid (1 Leaoh, 464); but, 
f on the other ^nd, it has been the invariable practice of the 
Court to warn the jury of the danger of acting on such evi« 
denoe alone: v. SCu^ CDeara, G. G. 656); Jfe Ifeuniff 

am, » Q. B. 416); The ITina v. JBdJfierfjiUe (1910, 2 K. B. 
^). The Court of Criminal Appeal has recently given an 
important ruling as to the points on which tho 'judge miMf 
direct the jury in. such coses r Jtex v. Seede (41 T. L. B. my. 
In that osse, objection was taken to the direction given by 
tho trial judge to the jury for two reasons. In the first 
place, the learned judge, in warning thil jnry, had at the 
same time added that it was generally dangerons to act oH 
such evidence alone ; and. secondly, he had directed 
to the effect that, if in fact t’ley were satisfied with the evi- 
denoe and believed the same to bo true, they ought to com- 
mit, notwitbstonding the absence of corroboration. The 
Court of Criminal Appeal sustained the objection, quash* 
ed the ooAvibtion. ' The judgment of the Lord Chief Justice 
is of impoitanoe, ‘ because it clearly a^ admimbly sum* 
maiises the main points on which the jury lAust be diieotod 
by the' trfhl judge in oases where the only evidence is the 
unoomibQraiiBa testimony of an accomplice or accomplice^ 
** There la a dlitinotion drawn," the Lord Chief Justioe laya 
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(41 T L. B., at p. 636), “between the throe different things 
which the jury are to be told - that it is within their legal 
province to convict; th*»t in o/r cases it is dangerons to 
convict; and they may bo advised not to convict. It is 
quite clear, when one looks atf the • enumeration of the 
various courses, that nowhere is there to be found, directly 
or indirectly, any reference to al^case in which it may be the 
duty of the leaniod judjp) to advise the jury in snch a case 
t hut they ought to convict.'* 

An error in the forms given in Sch. I, C. P. C. 

In a correspondence which we publish else- 
where onr attention has been drawn to what 
appears to be a curious overaif^ht both on tlic 
part of the legislature and the High Court. 
Or. ‘21, r. 22 of the Code of Civil Procedure pro- 
vides that where an application for execution 
is made (u) more than one year after the date 
of tlie decree or (b) against the legal represen- 
tative of a party to the decree, the Court exe- 
cuting the decree shall issue a notice to the 
person against whom execution is applied for 
re(|uiring him to show cause why the decree 
sliould not be executed. In Appendix E of the 
Piist Schedule, Form No. 7, is the form pres- 
cribed to he used for notice under Or. 21, r. 22 
and it proceeds to state that an application for 
execution has been made on the allegation that 
the decree in question has been transferi’ed io 
the applicant by assignment and the person on 
whom the notice is issued is called upon to 
show cause why execution should not be grant- 
ed. Application for execution of decree by the 
transferee thereof is dealt with in Or. 21, r. 16 
and Form No. 7 can only be appropriate for 
the purpose of that rule, and it is an obvious 
mistake which has so long remained unnoticed 
that this Form No. 7 should be used under Or. 
21, r. 22. It appears that no form at all is 
prescribed under Or. 21, r. 16. Onr High 
.Court also has made the same mistake. 
Its civil process No. 36 (/Appendix C, Vol. II, 
General Eules and Circular Orders, Appellate 
iSide, Civil) is simply a copy of the aforesaid 
•Form No. 7 in the Code of Civil Procedure. 
This is regrettable indeed and the mistake 
should at once be rectified. The rule-making 
power of the High Court is wide enough to 
rectify an error of this kind. Sec. 122 of the 
Code gives the High Courts power to make rules 
regulating their own procedure and the proce- 
dure of the Civil Courts subject to their superin- 
tendence and by snch rules to annul, alter or 

Rchedule. It is competent to the High Court 
to alter the rules themselves in the First 
Schedule and certainly it can alter the forms. 
Jt is not necq^^ljfx therefore to wait for the in- 


tervention of the legislature in a matter of this 
kind. We draw the attention of the High 
Court to this matter and we hope that neces- 
sary action will be taken. 

liOST OWNERS’ ESTATES. 

Sec. 107 of the Indian Evidence Act pro- 
vides that when the question is whether a man 
is alive or dead and it is shown that he was 
alive within thirty years, the burden of proving 
1 hat he is dead is -on the* person who affirms it, 
and ^c. lOftlays down further, “ Provided that 
when the question is whether a man is alive 
or dead and it is proved that he has not been 
heard of for seven years by those who would 
naturally have heard of him if he had been 
alive, the burden of proving that he is alive is 
shifted to the person who affirms it.” In Lola 
Cruvind Prosad v. Lola Jugdiy Sahay, [1925 
Pat.] p. 57, the decree-holder who got a deci- 
sion in his favour finally on 16th May 1922 dis- 
appeared from the 27th Mav 1922 without 
leaving a trace. After some futile proceedings 
in execution at the instance of his son, an ap- 
])licatioii for execution signed by the pleader 
who appeared for him in the suit and verified 
by the son was put in. on 1st September 1923. 
The previous application was made on behalf 
of the son on the theory that the decree-holder 
was dead, but no evidence was given to prove 
that he w-as in fact dead and the Court in the 
circumstances had no alternative left to it ex- 
cept to hold that the decree-holder being in 
law alive, his son’s application as heir was in- 
competent. The second application was held 
to be competent in the view that the authority 
of the pleader in the suit still subsisted for 
the purpose of the application for execution. 
Suppose, however, that what was required to 
be done had called for a fresh authority to 
initiate it. In such an event, if the son and 
heir had to wait for seven years to avail himself 
of the presumption under sec. 108 of the Evi- 
dence Act, the proceeding sought to be started 
might in all probability have been time-barred. 
The ?act that the pleader who represented 
the Plaintii! in the suit was alive and willing 
to take up the execution though without speci- 
fic instructions in that behalf from the client 
and did in fact file the application as on be- 
half of the Plaintiff was really accidental, and 
accordingly, in the High Court, the question 
of substance as to what should be done for in- 
stituting or keeping alive proceedings in the 
interest of a person in the event of his unex- 
plained' disappearance was very prc^rly 

U 
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rained in argument. Bucknill, J., in answer 
suggested two alternative c^ses, viz., (i) that 
the Court may be applied wir, upon affidavit 
stating the circumstances, to presume .his 
death, and (ii) in the event of the- Court not 
finding the circumstances sufficient to justify 
such a presumption, the Court can and should 
appoint some person to look after the affairs of 
the person who has disappeared until his re- 
turn or until his death can be properly pre- 
sumed. 

Although the case-law on this point in 
India is as good as non-existent (Bucknill, 
rJ.’s observations quoted above being merely 
obiter), it must not be supposed that such cases 
are very rare. A leading article contributed 
to the Minnesota IjOW Review for January 
1925 by Mr. Edward Lees, Commissioner of 
the Supreme Court of Minnesota, opens with 
the statement that “ the books are full of 
cases dealing with tlie property rights of per- 
sons who have disappeared and had no com- 
munication with relatives and friends.** In 
several cases letters of administration granted 
.‘hy the Piobate (*ourt to the estates of persons 
not heard of for more than seven years upon 
the presumption that they were dead and acts 
done by d;he administrators in ))ursiiance 
thereof had to be vacated at the instance of 
the supposed dead men on their re-appearance. 
The difficulty has been sought to be overcome 
in several states by means of statutes autho- 
rising the appointment of an administrator for 
the purpose of conserving property which is 
for the time being without an owner. “ Such 
states,*’ the learned writer states, “usually 
provide for published notice of the time and 
place of hearing the application for the appoint- 
jiient of a custodian of the property, authorif^ 
•the person appointed to sell it and then distri- 
bute the residue of the funds in his hands 
among those who would take as heirs of the 
absent owner, if he were dead.** A Massu- 
chuseits statute further provides that if the 
absentee does not appear and claim his pro- 
{jerty within a certain time, his next of kin 
may apply to the Probate Court for distribu- 
tion of the assets and the distribution made 
operates as a bar to any claim the absentee 
may assert in case he re-appears. 

A . limitation clause like that in .the Mas- 
Hucbusetts statute would solve some but not all 
the difficulties that may arise out of the ad- 
ministration of the absentee’s estate in this 
manner. If. tliere are creditors, bow may 
they enforce their demands? A judgment ob- 


tained against a peiwn treated as living thoiigti 
in fact he was dead, is a uiillity. So is one ob- 
tained against an ^administrator appointed on 
the assumption ^that, he is dead, if in fact he is 
living. The risk and the unceiiiainty due to 
the inability to discover whether in fact the 
debtor is living or dead would be avoided if 
creditors were given power to* sue the receiver 
or the administrator of the absentee person as 
if he were dead and to* make *tbe determina- 
tions of the Court binding on him on his re- 
appearance unless vacated bv proceedings 
started within a given period of limitation. 
A perusal of the article makes it dear that 
the suggestion throwm out by Bucknill, is in 
the right direction^ but evidently the suggest- 
ed procedure cannot he made really effective 
unless it is enacted into n statute which 
sbouht take into account and adequately pro- 
vide for the various side-issues that ai’e in- 
volved in this particular solution of the diffi- 
culties arising in connection with lost owners’ 
estates. 


(SorrrBponbence 

To 

Tiik Editor, “ Calcutta Wkickly Notks.*' 
Sir, 

The Code of Civil Procedure has now been 
in force for more than 16 years, and it is re- 
markable that a very patent error has not been 
brought to the attention of the proper author- 
ities, although I am sure that it must have 
struck legal practitioners all over the country. 
The forms given in the appendixes to the First 
Schedule are parts of the statute, and under 
Or. 48, r, 3, they Iiave to be used with such 
variation as circumstances may require. A 
reference to Appendix E will show that Form 
No. 7 thereof is intended to be used for a notice 
under Or. 21, r. 22, while the contents, if exa- 
mined, will be found to contemplate the events 
referred to in Or. 21, r. 16. The error appears 
to have been repeated in the High Court Cir- 
culars as well, vide Civil Process No. 36 of the 
Calcutta High Court, and Form No. (P) 16 of 
the Patna High Court. As the appendixes 
fom part of the First Schedule they can, I 
think, be amended by rules made by the High 
Courts under sec. 122. 

I beg the favour of a publication of this letter 
with a view to attract the attention of all con- 
cerned. 

Yours faithfully, 

H. Chacbavarti, 
Vakil, Oaya. 
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Evolution of JjAW. By Nates Chandra 
Sen Gupta, D-L., Advocate, Calcutta 

High Court, Professor of Law and Dean of the 
faculty of Law, Dacca University, Calcutta 
University Press, 1025^ 

Up till the present moment and for nearly 
Jiulf a century Maine's classical treatise on An- 
cient Ijaw lias remained the one book on which 
.Students of law have depended for whatever 
knowledge they gain of tlie evolution of law. 
Maine’s brilliant generalisations, based as 
they were on inadequate data, have on the 
whole justified themselves .in the light of re- 
sults achieved by subsequent research. But 
these very results point uninistakeably to the 
necessity of extensive revision and re-statc- 
inent in matters of detail, and on some points 
even of a fundamental character. The data 
moreover on which Maine relied took hardly 
any account of the evidence furnished by 
Hindu law and Hindu social and legal his- 
tory — evidence which not only had not been 
collected in Maine’s time but is still in' the 
process of accumulation — and that too in but 
a slow and haphazard way. One may there- 
foi’e vei 7 well appreciate the difficulties which 
confront a teacher of law in an Indian Uni- 
versity who is called upon to address a claes of 
Indian students on such a subject as the evolu- 
tion of law with Maine’s Ancient Law as his 
one source book and text-book supplemented 
only by Sir Frederick Pollock’s notes, valuable 
as they are. But though these difficulties have 
l)een keenly felt for a quarter of a century 
ut least, it remained for Dr. Sen Gupta to 
make the first serious attempt to prepare an 
adequate text-book dealing vvith the subject 
for law students in general And for Indian 
students of law in particular. But in order 
to do so, it became necessary for Dr. Sen Gupta 
to embark upon researches of his own in Hindu 
legal history at the same time that he had to 
set himself to revising, supplementing and in 
idaces controverting Maine’s theories and 
conclusions. This w'hile it accounts for the 
disproportionately large space taken up by 
Indian legal history does at the same time 
make the book somewhat heavier reading than 
might otherwise have been the case. But the 
Indian material ought not to place serious difiB- 
culties in the way of Indian students and 
should on the other hand be helpful towards 
their obtaining a truer perspective of the sub- 


ject than a mere presentation of abstract con- 
clusions, however co-ordinated, would do. 

Dr. h>en Gupta develops his thesis, whether 
confirmatory of Maine or controverting him, 
with a lucidity of presentation which can 
come only from a complete mastery over 
one’s materials. His own conclusions, special- 
ly where they differ from those of Maine or 
other accepted opinions on the subjects dealt 
with, are stated with studied moderation, and 
at the same time are supported by cogent 
evidence. (See for instance his treatment of 
Maine’s thesis that joint ownership is the 
most primitive form of ownership in Chap. X, 
and the Law of Contract, (-hap. XI.) The 
book is the work of a scholar fully imbued 
wntli the true scientific spirit which knows 
Jiow to subordinate speculations to facts. 
Evolution of law cannot be studied in the abs- 
tract and apart from the facts of concrete social 
lii story. That tlie author fully realises this is 
borne out by his treatment of each one of the 
fifteen topics into which he divides his sub- 
ject. We welcome this book not merely be- 
cause it is the one and only text-book on the 
subject which is comprehensive and up-to-date 
but as an original contribution on various 
aspects thereof specially in the ccfllection and 
manipulation of Indian materials. 

Introduction to Roman Law. By Amulya 
Kumar Dutta Gupta, MA,, B.L., Lecturer 
in Law, Dacca University. Price Bs. J-8-0. 

This unpretentious little book is a serious 
attempt to interest Indian students and initiate 
them in the study of Roman law, and is written 
by a teacher of law in one of the Indian Uni- 
versities with practical experience of what it is 
in that law that repels Indian students. The 
key to Roman law is furnished by Roman his- 
tory of which a brief account is given in part I. 
Roman law itself or rather Roman private law 
is dealt with in part II, in five chapters, viz., 
on fl) the law of persons, (2) the law of pro- 
pe) ty, (8) the law of succession, (4) the law of 
obligation and (6) the law of procedure. The 
treatment of each of these topics is suceinct 
but at the same time lucid. It .is very far from 
Iieing a cram book, and is an introduction to 
the study of Roman law in its true sense, and 
may be recommended with confidence to 
students as such. ^ 
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* Ctftttentf. in Appendix E of the Civil Pn)cedure Code has 


IIOTII 
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EsTitwt • • M M *** 

RIKim (Am Indm.) 

The new AdTOcate*General el Bengal. 

We are’glad Mr. B. L. Mitter, who has 
filled the oifiee of the Btanding Counsel to the 
Government of Bengal with ability and credit 
for some yews, has been appointed Ad- 
vocate-General of Bengal in the place of Mr. 
S. B. Das, the present Law Member of the 
Viceroy’s Cabinet. We offer our congratula- 
tions to Mr. B. L. Mitter. It is not invari- 
ably that the Standing Counsel has been 
prompted to the position of the Advocate- 
General. There was a time when even Mr. 
W/ C. Bonnerjee, who had filled the office of the 
Standing Counsel with conspicuous ability for 
many years, Vas passed over in favour of 
Europeans who regarded the Advocate-Gene- 
ralship as their special presen’c. So we offer 
our congratulations to the Government as well 
for not overlooking Mr. Mitter's claims and 
importing an Advocate-General from England — 
an experiment which was not very success- 
ful. Mr. Mitter is a lawyer of ability 
and character and we are sure that he 
will do full justice to the high office to 
which he has been promoted. He is entitled 
to have his own views with regard to politi- 
cal questions but we are sore that he will not 
allow any political considerations to prevail 
with liim in discharging the onerous duties of 
the chief law-officer of the Crown. Justice 
and fairplay ought to l)e the supremo coniu- 
deration of the responsible position that he will 
now hprd because, besides advocacy, he^ has 
duties to perform which afe guoat-judioiaHn 
nature. We are quite sore that he will main- 
tain the best traditions of the office as also of 
the Bar of which he will be the leader by 
virtue of his office. 

Error in the Forms la the C. P. C. 

. Our thanks are due to the correspemdent 
whose letter is published elsewhere for point- 
' ing out that the inaocunu^ of the Form No. 7 


already been rectified by tho Bepealing and 
Amending Act X of 1914. No change naa 
however been made in Civil Process No. 36 in 
Appendix C, Vol. II of the High Court Buies 
and (Circular Orders. The result seems to be 
the sitme as before inspite of the amendment, 
for it is the form prescribed by the High Court 
which is to he actually used by the subordinata 
Courts. Evidently nothing has been done by 
way of revision of the forms and such other 
matters, because no Buie Committee has been 
brought into existence during these many 
years that the new Code of Civil Procedure has 
been in force. 


Amendment of the Calcutta Mnniclpat Act. 

We understand that in consequence of the 
decision of the High Court in Ram Gopal 
Goenka y. The Corporation of Calcutta, 29 C. 
W. N. 898, a bill will be introduced at the 
next sitting of the Ijegislati^e Council to 
amend the Calcutta Municipal Act in the man- 
ner necessitated by the aforesaid decision. The 
point in question is whether prosecutions 
ordered by the now defunct General Committee 
can be started and continued by the present 
Corporation. The facts out of which the case 
noted above arose are these : In March 1924 
the General Committee of the Corporation re- 
solved that an application should be made to 
the .Municipal Magistrate under sec. 449 to 
remove certain unauthorised structures in a 
particular 2)remise8 at the expense of the 
owner. On the Ist April 1924 the new Cor- 
poration came into existence under Act HI of 
1^23 and on a subsequent date the cases sanc- 
tioned by the old committee were re-affirmed 
by the new Coi’poration and in .Tune 1924 the 
Petitioner was prosecuted under a notice 
issued by the Municipal Magistrate under sec. 
363 or sec. 864 of the new Act which corres- 
ponds to sec. 449 of the old Act and ultimatelv 
the Magistrate directed demolition of the 
structures complained of as they were un- 
authorised. The matter was taken to the 
High Court and the Magistrate’s order was re- 
versed. 
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Tlieir Lor(l.sbips made this Kule absolute 
oji, amongst othera, the ground that the pro- 
ceedings under sec. 440 of the Calcutta Muni- 
cipal Act (III, 11 of 1880) could only be 
initiated hy the General Committee and thcre- 
iore in . lespect of unauthorised structures 
which existed before 1st April 1924 when the 
Calcutta Municipal Act of 1923 came into 
foice, ilicre was after the passing of the latter 
Act nobody competent to take proceedings 
under sec. 119 of the Act of 1899. When an 
existing coifjoration is su|)erseded by statute 
by another it is no doubt einliarrassing if the new 
body cannot cojitinue the work of the old cor- 
])oratiou in every respect, hut it strikes one 
wlietlier even at the present moment orders 
tor prosecution made by the old coiporation 
liavc not all been carried out. If they have 
l)een, the necessity of an amendment like the 
one in (piestion is not obvious; on the other 
Jiand, if the state of things is otherwise it un- 
doubtedly shows that those wlio are charged 
with tlie administration of municipal affairs 
follow very dilatory methods. Stale prosecu- 
tions are never to be countenanced and the 
liighest Courts have frequently quashed crimi- 
nal proceedings on the ground that they have 
been initiated too long after the event. 

Constitutional progress by compromise. 

^^’e have often said that the political pro- 
gress of a nation does not depend on 
an ideal paper constitution of a country but 
largely on the character and wisdom of 
the ))olitical leaders and the good sense 
of the iieople. France and America have 
written constitutions tliat guarantee the per- 
sonal and |x)liti(!al liberty of the ]3eople but 
it is well-known that the executive and the 
j)Olioe in both countries are tinned with almost 
autocratic jxiwers, It is quite different in Eng- 
land which has no written constitution, tn 
no country iu the world the executive is 
moi’e res[)onsible to \the legislature than in 
Kngland. The following note from our legal 
conteinjK>rary of the Law Times is instructive 
in showing how it is by a spirit of compromise 
and not that of bringing about deadlocks 
tliat the British constitution has develofwd. 
Theory and p^'actice must march baud in hand 
for securing such ]Trogress. 

Mr. Cbanilerlain, In kis Bpeech to the Assembly 
of the League of Nations at Geneva, to which 
reference has been made in this column, invited 
the Assembly 'to study the history of, this country 
•fei' ’'-4he • past ^ yc.1^^ (presumably fic»rb 
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Bevolutiou ^och), and. mentioned the immense 
changes in I&itish national life. no case,"' 
he said, did logic play a pare. Eveiy decision 
the British people had taken had been illogical." 
Ii the word illogiciil were omitted and the 
words ''in the spirit of compromise^' inserted 
m its place, Mr. Chamberlain would, perhaps, 
have more clearly conveyed his idea of what 
Trofessor lledlich has admirably termed '*the iu< 
comparable elasticity of the British Constitution, 
and its conlevnpt for dogmatic formulation." 

Britain's practico,.’* said. Mr. Chambciiain, “ is 
to eschew general principles. We proceed fro)ii 
particular to general, not from general to par- 
ticular, inspired »iy our Listojy and habiits of 
mind." The illogical spirit, or the spirit of com- 
promise, to which Mr. Chamberlain alludes as 
congenial to the political genius of the English 
people, has been described by Mr. Gladstone, as 
a statesman with practical experience, and by Mr. 
i..eoky, as a theoretical writer. *' Tho British 
Constitution," wrote Mr. Gladstone in 187 b, 
“ more boldly than any other, presumes the good 
sense and good faith of those who work it. If, 
unhappily, these personages meet together on the 
gieat arena of a nation's fortunes, as jockeys 
meet upon a race-cjurse, each to urge to the 
uttermost, as against the others, the power of 
the animal he ride.s, or as counsel in a court, each 
to procure the victory of his client without respect 
to any other interest or right, thesa this boasted 
Constitution of ours is neither more nor less than 
a heap of absurdities. The undoubted competency 
ui eaco reaches even to me paralysis or destruc- 
iioh of uie rest. . .hut tne assumption 
In chat the. depositaries of power will all respect 
one anoiner, wiu tvincc a consciousness mat 
incy are working in a common interest for a 
cuiAxmv^ii cuu, luat tiicy W Jii oe possessed togeinci 
wim not less tiiaii an average niteiiigcuce, o£ iiui 
idos uian an average seii&c ox cquicy, aim oi 
puolic interest ann rights. Wnen these reason - 
sole expectations fail, then it must be admitted 
the British Consticutxo;! is in danger." Mr. 
Leoky thus cxpouiid'j and explains the spirit oi 
compruinise in the working of the British Cons- 
titution "A danger," he writes, *' exists in the 
British Conscitution, for if a difference arose 
beeween its three constituent elements in which 
each obstinately refused to yield, the Govern- 
ment might be brought to a deadlock, or the 
nation to a revolution, or a war of classes. The 
complexity of the Constitution is retained, hot 
because such a catastrophe is impossible, but be- 
cause it is believed that the advantages prepon- 
derate o\Tr the disadvantages ; because,, although 
under certain circumstances, that C€imple:|j:ity 
might create discord or revolution, it is, bn the 
whole, admirably calculated to prevent or allay 
them. The- blended force of interest and phtrio- 
I’sin inspires the Sovereign, the ^istocracyi and 
fhe Commons with the spirit .cf cqmpropiUe .-which 
fs psseptial to their., eo.gperaliw^^^ 



'£H£S V/JHEKLY 


»foL. 


lix 


Martial law Is the negation of law. 

We reproduce ffom the same source the 
following note on martial law regarding 
which Viscount Grey narrates an interesting 
anecdote in his recently published reminis- 
cences. It supports the view we put forward 
in our editoriai article on the same subject in 

mi. 

Lord Grey of Falloden, tvhosc career as a 
btatesman, more especially as Secretary of State 
lor Foreign Affairs at a supreme crisis in the 
history of the British Empire has won for him 
the grateful appreciatijii of his own and ol 
succeeding generations, has, in his Memoirs, just 
published, related with a delightful iuuceVl his 
first practical lesson in constitutional law. He 
states that he tO'»k no interest in public events 
till 'the nows of the murder of l^rd Frederick 
Cavendish in 1882 1 was then,'" he says, “ an 

uiidergraduato at Baliol, and 1 joined in the 
clamour for martial law.’' His grandfather, how- 
ever. “ dashed his exuberance with the critical 
comment, Martial law is the siisnension of all 
law/* Lord Grey's arandfather, who made this 
true and accurate ominciation of martini law was 
llic Bight Hon. Sir George G *oy. Bait , one of 
the most eminent statesmen of his time, who 
was a momber of the House of Coninioiis from 
18:'.2 till his retirement from public life in 1874. 
Sir George (irey was called to the Bar, at which 
he practised for some years, in 1826. Ho was 
nnpointed. early in life to th^ office (then a poli- 
tical position, who^ie holder resigned with the 
Government, by whom he was apnointed) of 
Judge Advocate-General, which gave him practi- 
cal experience in the administrsdon of the 
various spheres of military law. He subsequent- 
ly sat in several Cabinets, as Chancellor of the 
Duchy of Lancaster, Secretary of State for the 
Home Department, and for the Colonies. The 
rhoenix Park assassinations, of which Ixird 
Frederick Cavendish was a victim, were perpe- 
trated on the ilth May 1882. Sir Geoige Grey 
died in the September following, so we may place 
his definition of martial law, communicated to 
his grandson, as practically his last pclitical 
utterance. That definition is of very special 
' value from the fact that Sir George Grey was 
Homo Secretary in 181U when the whole doctrine 
of martial law was discussed at great length be- 
fore a committee the House of Commons, 
w'hich sat 'to inquire into certain transactions in 
Ceylon. Sir David Dundas, then Judge Advo- 
cate-General, who had been previously Solicitor- 
General, explained his view at length, and was 
closely examined upon it by Sir Robert Peel, Mr. 
Gladstone, .‘md* athers. Sir George Grey, a 
generation late**, unconsciously reflected the 
views of Sir David Dundas. accepted bv the 
Uommit'-ee. and at a later time bv Sir 
Jitzjames Stephen, that martial law is ’ the 
tnsneiiRmh of all law.'* The Wlovfing .answer 
of Sir David Dundak; i^eproduced by Sir Sitzjames 


Stephen with high approval, are emphasised by 
Sir George Grey; The proclamation of martial 
law is a notice to all those to whom the piocla- 
maltiori is addrcssotl that there is now another 
measure of law and another mode of proceeding 
than there was before that proclamation." 
Again • I think a wise and courageous inau 
W'ould, if necessary, take a law to his own hands, 
bift he would much ralhei* take a law w'hich is 
already made, and I believe the law of England 
is that a governor, like the Crown, has vested in 
him the right, when the necessity arises, •»£ 
judging of it and being responsible for his work 
afterwards so to deal with the laws as tc super- 
Bodo them all, anil lo proclaim martial law for the 
safety of the colimy.” 


dtomBVonbencr. 

To 

TiTK KdITOR, “ C.\LCUTTA WEEKLY NoTES." 

Sm, 

W ith nd’ereiice to tlie «)rre8|>oiulence and 
the editorial note thcieoii, appearing in your 
paper of the ii3rd instant, regarding the in- 
accuracy of the Korm .No. 7 in Appendix K of 
tile Civil I*ro(*45diiro Co(]k\ f have the honour 
to invite your attention to tlie fact that tlie 
referencti to Or. ‘21, r. ‘22 in that form was 
amended, by suhstitutinf^t Or. 21, r. 16 for it, 
hy sec. 2 and RcJi. T of the Kepealiiig and 
Amending Act X of which received the 
assent of the Governor-General on the I7tli 
AfarcJi 1914. It will thus be seen that the 
legislature has already rectified the error. 
The error in civil process No. .% in Appendix 
Vol. II of the High Court Rules and Cir- 
cular Orders, Appellate Side, Civil, should, 
however, he similarly rectified by substituting 
Or. 21, r. 16 for Or. 21, r. 22, and a separate 
form, prescribed for Or. 21, r. 22. ' 


24-ll-19‘25. 


Yours faithfully, 
Dhirexdra Ki’mar Mukfrjt, 
Mmsif of Pabna. 


grebiclDB. 

Thk BKX(i.u. Tenancy Act. liy Rat Suren- 
dra Chandra Sen Bahadur. Fifth Edition. 
M. C, Sarhar «£• Sons, Law Pablishera and 
Booksellers, 90f2.i, Harrison Road, Calcutta. 
1935. Price Rs. 13. 

A melancholy interest attaches to the publi- 
cation oi this the latest edition of bv ,far the 
most popular commentary ^ the Bengal Telnii 
ancy Act, Rai' Surehdl^ Chandra .Sen Ehh6!- 
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(iur, the autlior, died wlieu the book was being 
pushed llirougli the press. e know of few 
authors who were more deeply in love with 
their work, and we cannot help feeling that 
h (5 would have died happier had he but sur- 
vived two short inonths and lived to see the 
edition issue out of the printer’s hands. It 
does not surprise us to be told that the late 
author was thinking of it up to even a lew' 
minutes before his death. 

1'lie distinctive quality of Mr. Sen’s coin- 
nieutaries, as we have noticed more than once 
before, is to be found in the thorough insight 
they display concerning not merely the intricate 
iletails of the Act and the judicial interpreta- 
tions placed on them, but into the working of 
the enactment as a whole as judged by its appli- 
i^atiou to the concrete facts of agmrian life in 
the provinces Jind districts to which the Act ex- 
tends. As a rei)oaitory of case-law, too, the 
work has proved invaluable to legal practi- 
tioners, the more so, because the late author 
has not contented himself with merely collect- 
ing and classifying the cases. They have been 
subjected, wherever the author has felt this to 
he necessary, to critical analysis, in the course 
of which every attempt has been made t() 
l)}ilance opposing views with the object of 
arriving at what the author has thought to bo 
tlie correct conclusion. The j)olicy or the 
fx)iicnes of the Bengal Tenancy Act are such a 
controversial subject tliat it is not likely that 
opinions will be acceptable in aU quarters 
and on many ]X)int8 we would, we know, 
strongly dissent from liis views. But that 
can in no w-ay detract from the value of the 
c 5 ommentaries. It would be a work of supere- 
rogation to comment in givater detail on a new 
edition ofjja trciitise as widely known Jind ap- 
])reciate(l as the work under notice. Suffice it to 
say that the object of making the work a com- 
])lete hook of reference on the tenancy law of 
Itengal has been fully kept in view in the pra- 
sent edition. The ease-law' has been brought 
up to date, the Apixmdir^s of rules, noti- 
fications, miscellaneous notes and price-lists 
revised and the very few cases that have 
cropped up during the time the book was in the 
press appended in a classified addenda, whilst 
the amendments effected bv the Devolution 
Act of 1920, the ITtbandi Act of 1923 and the 
Bengal Tenancy (Aincndraent) Act I of 1926 
have been bodily incorporated. We have 
finally to notice the improvements in the print- 
ing and paper which make the edition so much 
more attractivr|i^li its predecessors. 


The Law of Spbchfio Belief in Bbitish 
India. Being a commentary, critical and ex- 
planatory, on the Specific Belief Act (Act 1 of 
1877). By S. M. Lahiri, M.A . , fl.L. , Pleader, 
Judge^s Court, Cauhati. Eastern Law House, 
Law Publishers, 15, College Square, Calcutta, 
1085. Price Rs. 6. 

There have Ixeen several commentaries, 
some of great merit, on the Specific Belief Act. 
A newcomer in the field must therefore make 
good his position, if at all, by the merit of his 
work. Mr. Lahiri is a newcomer, but one 
who, we feel confident, will make good his 
jiosition, because he has not merely compiled 
and classified, but has read and studied the 
cases and the text-books, and thought over 
things for himself and though the material 
• barring recent decisions) are old, the treat- 
ment is throughout vigorously fresh. It is not 
only fresh, it is informed and wide-awake ; 
and that is just the reason why he has been 
able to keep it within reasonable Gompa?s. 
(’onsidering all things, one gets extraordinarily 
gocKl value for the piil)Iished price in this 
attractively printed and got-up volume oL‘ 
over 530 pages, of sound and solid material, 
which will be appreciated by students and 
practitioners alike. 


Law of Spkcific Belief in India. By Mr. 
Ilarnam Sing, M.A,, P,G.S. Punjab. Pub* 
IMied by the Law Printing House, Madras. 

ThiH is a very liaiidy edition of the Specific 
Belief Act. We have examined the notes on 
.'<«)me of the move important and difficult sec- 
tions of the Act, such as, sec. 9, sec. 42, sec. 45. 
We find that while the notes and commen- 
taries on the two former are exhaustive, those 
on the latter are not quite so. The applica- 
tion before Ghose, J., before the Calcutta High 
Court for restraining the President of the Ben- 
gal Legislative Council fmm admitting a ' 
motion for a supplementary grant is noticed 
but not the subsequent developments with re- 
gard to it. The application, S. N. Haidar v. 
S. N. MuHik, is also noticed in the Addenda. 
But the notes thereon do not clearly indicate 
the issues involved in the decision. But these 
being very recent cases this does not detract 
from the general merit of the work. The 
general principles of the section are explained 
in the notes and references are made to both 
English and Indian cases to further elucidate 
them. On the whole the work will be fonnd 
useful both by the Bar and the. Bench. 
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Damages under the Fatal Accidents Act. 

Sccretaty of State for India v. Gokal ChAud, 
I. L. E. 6 Lahore 451, is a case under the 
Fatal Accidents Act and is worthy of notice. 
See. 1 of Act XIII of 1865 provides that when- 
ever the death of a person shall be caused by 
wrongful act, neglect or default and the act, 
neglect or default is such as would (if death 
had not ensued) have entitled the party in- 
jured to maintain an action and recover 
damages in respect thereof the party who 
would have been liable if death had not ensued 
shall be liable to an action or suit for damages 
notwithstanding the death of the person in- 
jured and every such action or suit shall be for 
the benefit of .the wife, husband, parent and 
child, if any, of the deceased and shall oe 
brought by and in the name of the executor, 
administrator or representative of the person 
deceased. Sec. 2 lays down that in any such 
action or suit the executor, administrator or 
representative of the deceased may include a 
claim for and recover any pecimiai7 loss to the 
estate of the deceased occasioned by suen 
wrongful act, neglect or default, whwh sum, 
when recovered, shall be deemed part of tne 
assets of the estate of the deceased. 


In the case in question one Bansi Lai who was 
travelling in a train belonging to the North- 
Western Railway sustained serious injuries 
in consequence of that train colliding with an- 
other train of the ’same railway administiution 
and the wounded man succumbed to his in- 
juries shortly afterwards. His legal repre- 
sentatives brought an action for the r^very 
^of damages for the pecuniary loss which re- 
sisted from his death to the members of fals 


family and also included in the action a claim 
for a certain amount on the ground that the 
deceased was carrying with him currency 
notes of that amount and that the notes were 
lost by reason of the negligence of the railway 
administration. The trial Court found that 
the deceased had with him currency notes of 
the amount stated and that the notes were 
not mentioned in the list of property found at 
the place of the accident. The evidence gave 
no indication as to how the loss took place or 
whether any person stole the notes. The trial 
Court decreed the suit in its entirety and the 
railway administration preferred an appeal to 
the High (>ourt which was confined to the 
question as to whether the suit could succeed 
as to the value of the currency notes lost by the 
deceased. 


The argument in the High Court was 
that the word “occasioned’* used by the 
legislature in respect of the loss caused to the 
estate in sec. 2 is different from and wider in 
scope than the term “caused ’* used in the 
first section of the statute in connection with 
the death of the injured person. The High 
Court did not accept this contention as in its 
opinion the legislature did not intend to draw 
any distinction between the two words and to 
alter the rule against the award of remote 
damages by the mere use of the term “occasion- 
ed “ and that the statute by enacting the rule 
allowing the legal representatives to includa 
in their suit a claim for the loss to the estate 
did not create any fresh liability but merely 
recognised what already existed under the 
common law and prescribed onIy( the proce- 
dure for enforcing it. In this view it was held 
that the loss of the notes was not a necessary 
consequence not even a probable consequence 
of a per^n being injured in a railway collision 
and as it was only a remote consequence of 
the Defendants* negligence the Plaintiffs were 
hot entitled to recover from the Defendants 
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compensation for that loss. In coming to this 
conclusion reliance was placed on the English 
case of Sharp v. Sowell, (1872) L. E. 7 C. P. 
253, in which the Defendant in breach of a 
l^olice Act, washed a van in a public street and 
allowed the waste water to run down the 
gutter to a grating a few yards off from which 
ill the ordinary state of things it would have 
drained into the sewer. In consequence of a 
hard frost tlie grating was obstructed by ice 
and the water in consequence flowed over the 
pavement and froze. There was no evidence 
Chat the Defendant knew of the grating being 
obstructed. The Plaintiff’s horse slipped on 
the ice and broke its leg. It was sought to 
i-ecover from the Defendant the value of the 
horse but it w^as held that the damage was too 
remote not being one which the Defendant 
could fairly be expected to anticipate as likely 
to ensue fioin his act. 

Corruption in high office and its treatment 
in English Polity. 

The following review of Lord Birkenhead’s 
article on English Judges in the columns 
of the Law Times mentions a very in- 
teresting anecdote of how Ijord Chancellor 
Thurlow, who, while occupying the posi- 
tion of a Cabinet Minister in the I^itt 
Ministry, was conspiring with the Prince of 
Wales to set him up as the Regent during the 
insanity of George III against the wishes of 
the Prime Minister and was caught red- 
handed by a most amusing incident which led 
to his being marked out as a political traitor 
and disgraced him for life and after. Other 
instances of corrupt Chancellors are also men- 
tioned in the article. Bflt they are few and 
far between. It is worthy of note that though 
corruption undoubtedly existed in the past 
political life of England, this politically 
minded people have never lacked the 
courage to expose the same to public cen- 
sure and not unoften subject the miscreants, 
no matter how high their positions, to severe 
sanction by impeachment or otherwise. 

Lord Riddell, in a delightful article in a weiekly 
paper, entitled “English Judgds,” founded on 
the Lives ol Twelve English Judges, by Lord 
Birkenhead, published in the Empire Bevifiw and 
about to be issued in book form, writes, in re- 
ference to the reHianation of the Great Seal in 
1865 bv Lord Wejttbuiy oi'ing to chargee of cor- 
ruption' ■ “ If my memory serves me, there have 
some hundred Ohancollors during the 
1900 yeatti. and only three havb been found 


Ruiiiijr 01 serious iinpropriety—not a bad record 
lor Britisu justice.'^ The ocher two Lird Chan- 
cellors whom Lord RiddeU impliedly places on 
tnis Ijst of censure are imdoubtodly Lord Bacon 
and the Jtsrl of Maoclesiield (Thomas Parker) 
who WM impea^ed on charges of corruption in 
June 1/25 and, being convicted at the Bair of the 
Bouse of Lords, was removed from the Chancel- 
fiJ^ed £30,000. The list of Lord 
C^mcellors gjnlty of “serious impropriefjy “ 

sou^Sw^'^frh'^’ to these thm ^r- 

h*t-tbe namee ot Lord Tliurlow 

IVM Ros-'lyn), In 

, at the time ol uie crisis produced by the 

KTh fife’s ChaneoUo/ ^ 

Lord Ihurbw. The Prince- of Wales (Oeo^ 
IV) naturally expected to be Regent durinrthe 
imess ol the Hiug but feared tnat Pitt wouia 
propose to limit tlie exweise of the Royal power 

Tho'^pS'h distasteful to^him. 

The Prince had a confidential adviser in Sheridan 
who guessed at the chaiacter of Thurlow the 
Chancellor, and thought he might be bribed by 
the promise of tlie Chancellorship from the Pihic/ 
0 undertake to defeat in the Lords whiS 
his colleague in the Cabinet, 
^ight propose m the Commons on the powers of 
the prospective Regent. ITiiirlow temk tte bribi 
and promised to be perfidious to' Pitt. Thurlow 
against oil good faith and notions of honour, used 

Wind?o? apartSts to 

McntualJy, according tj Lord Stanhope, in his 

of^thfe^i^XJ. “ his Lives 

bit n« "fi ^ Thurlow was detected by his 

w TK Mmistors were assembled to depart, 
but Thurlow was detained for want of his bat 

r ‘““ing with the hat of the 

Lord OhanceUof m his hand, saying aloud: “ My 
^r^ I found your bnt in the closet of His Royal 
Highness the Prince of Wales *’ The Mtoistors 
beard wlmt was said, and the hat so found opened 
tho mmd of Pitt to the treachery of his colleague. 

g the basis, in 1792, 

of Pitt s insistence on Lord Thuilow's dismissal 
Cabinet in the memorable words: 
Either be or I must go'.” Lord Loughborough, 
who was eventually Chancellor, disappointed in 
the expectation (jf being Ohaneellor in the pros- 
peobve Regency by Thurlow's treachery, deter- 
mined to secure the next best thing in the 
Prince's expected reaime. “ The .fact,” writei 
Lord Chief Justice Whiteside. “anpearS. anton 
ishing though it he. <haA Lord Loughborough dtes 
no a TMiorr sugveHtinff thst the Prince t»f Wales 
as next heir, might' end ought to seize the Regenci 
without any authority from Parlianien* whatever 
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His design was diiicovered by Pitts Ministry. 
3‘he Ministers were resolved, if Lord Lciighbo- 
luugli 8 project was prop.iunded, imiuediaieiy to 
.an esc nim tor high troasou and consign him to the 
Tower — a resolution of which 1 [Lord Chief 
Justice Whiteside] heartily approve, because i 
ininR a Cliancclior should be hanged as readily 
as any other criminal if he deserved it. His wig 
ought not to save his head if ^ilty.'' Lord 
Brougham writes : ** That the* advice of Lord 
Loughborough was hinted to the Heir Apparent, 
or at least a subject discussed with him, and of 
which a memorandum remains in his writing, is 
very confidently affirmed from ocular inspection.^’' 
He adds : That the individual to whom this 
perilous advice was tendered could not have acted 
on it without a civil war appears sufficiently 
evident." Lord Brougham refcoidsi that when 
King George .III heard of TiOrd Loiighborougih's 
death he exclaimed, " He has net left a worse 
man behind him.” 

LONDON NOTES 
(From our Correspondent.) 

Oct. 22nd. — Judgment was delivered by 
Lord Puillimohe in Saklat v. Bella, an ap- 
peal from Lower Burma which raised a ques- 
tion of consijierable importance to tlie Parsi 
Community. 

The Bespondent Bella had been brought up 
by a wealthy Parsi inhabitant of Bangoon and 
was initiated into the Zaroastrian religion. 
Thereafter she attended at certain religious 
services. A section of the Parsi Community 
were offended and brought a suit for a decla- 
ration that Bella was not entitled to use the 
temple or participate in the ceremonies. The 
Board held that the temple endowments were 
for the benefit of persons holding the double 
qualification of Zaroastrians and racial Farsis. 
They were of opinion that Bella was duly 
initiated and had become a member of the 
Zaroastrian faith, but that the temple being 
for the Parsi Community, Bella had no right 
of entering there. They accordingly allowed 
the appeal and granted the declaration prayed 
for. 

Oct. 26th. — A number of criminal petitions 
for special leave to appeal were heard by Lords 
Dunedin and Sumner and Sir John Edge. 
In each case leave was refused. 

Ahmed Nabi Ahmed v. Kinq-Emperor and 
Anandrao Gangaram Phanse v. Kingr- 
'Emperor were applications by the ac- 
cused who were convicted of implication 
' in the Malabar Hill Tragedy which re- 


sulted in the death of Mr. Bawla. Sir 
John Simon, K. C., Sir Geo. Lowndes, 
K. C, and Messrs, Parikh and Pillai appeared 
for the applicants and Messrs. Dunne, K. G, 
and Kenworthy Brown represented the Crown. 
On behalf of the accused Anandrao Phanse, ic 
was urged that although he had supplied tiie 
motor car for the purpose of bringing back 
Mumtaz Begum, there was no evidence to 
justify the verdict of murder that was brought 
in by the jury. The major part of the sum- 
ming up was on the charge of abduction and 
there was misdirection in that the juiy were 
not adequately instructed on the charge of 
murder. 

Mr. Dunne contended that thefe was evi- 
dence of a conspiracy to abduct which import- 
ed the {possibility of violence and if violence 
ensued and death resulted the accused was res- 
ponsible for it as a probable consequence of 
his act. 

Leave was refused, Lord Dunedin intimit- 
ing that the Board would give their reasons in 
writing at a later date. 

In Indar Singh v. King-Emperor, Mr. 
Wallach applied for special leave on the 
ground that the accused was convicted on ^ 
confession made to a zaildar which was not 
recorded and of which oral evidence was given 
at the trial. 

In Pakhar Singh v. King-Emperor, Sir G. 
Lowndes, K, C. and Mr, Parikh made a simi- 
lar application on the ground of the wrongful 
admission of hearsay evidence. 

In each case their Lordships intimated that 
the application had not been brought within 
the narrow rule laid down in DilleVs case. 


In Wall Mahomed v. Mahomed Bakhsh, 
Messrs. DeGruyther, K. C. and Wallach ap- 
plied for special leave to appeal from concur- 
rent findings of the lower Courts on the ground 
that there was an important question of law. 
viz., the inferences to be drawn from certain 
Oovernment records, and they referred lio L. 
R. 46 I. A. 197. Leave was granted. 

Before Lords Dunedin and Wrenbury and 
Sir J. Edge, the appeal of Natha Singh v. 
Amir Shah (Lahore) was heard and dismissed. 

The suit was for specific performance of a 
contract for the sale of land. 

Messrs. DeGruyther, K. G. and Wallach for 
the Appellant contended that the original con- 
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tract had never been broken and that if it had, 
a new contract hod been made. 

Sir G. Lowndes, K. C. and Mr. Duhi for 
the Kespondenta were not called upon. 


Nov. 2ud. — Abdul Rahman v. King-Em- 
peror. ISefore Lord Dunedin, Lobd Sumner 
and Sir John Edge an application was made 
tor special leave to appeal from a decision of 
the High Court at Hangoon. The applicant 
was convicted by the District Magistrate of 
Eangoon under secs. 466-109 and 466-116 of 
the Indian Penal Code and was sentenced to 
two years’ rigorous imprisonment. 

The High Court upheld the conviction upon 
the first charge but reduced the sentence to 
one of rigorous imprisonment for nine months. 

Sir John Simon, K. G., Mr. K. C. Chau- 
dhuri and Mr. Walter Frampton represented 
the Petitioner. They contended that there 
were two grounds on which they relied and 
which came within tho narrow limits prescrib- 
ed by the Judicial Committee. 

(1) That the appeal to the High Court was 
heard on a record which disregarded the pro- 
visions of secs. 360 and 365 of the Criminal 
Pixjcedure Code. 

The procedure adopted was that while tho 
Clerk of the Court was reading over his evi- 
dence to the witness who had last left the box 
another witness was being examined and the 
accused and his Counsel were unable to check 
any errors in the deposition of the witness 
and at the same time to listen to the evidence 
of the new witness. Furthermore the de}iosi- 
tions of many of the witnesses were read by 
them silently. Their dcjtositions were not 
read over and explained to the accused. 
The provisions of secs. 360 and 365 of the Cri- 
minal Procedure Code are mandatoi^ and tlie 
omission to carry out those provisions is an 
illegality vitiating the trial. Hira Lai Ohose 
V. Emperor, (62 Cal. 159), Dargahi v. Em- 
peror, (52 Cal. 499) and Subrahmania v. King- 
Emperor, (28 I. A. 262). 

(2) The non-compliance with the section 
was brought to the notice of the Court by an 
affidavit and a report was obtained from the 
trial Magistrate and was in the hands of 
Counsel fet the Crown at the time the hear- 
ing of the appeal but noncommunication was 
made to the accused or to his advisers: 

Mr. Brown for the Crown. — 

wai'.n^^ matter of substance affecting 


the result of the trial, nor can it be said that 
it has led to a miscuriage of justice. If any 
irregularity has been committed it was con- 
curred in by the defence so that it could in any 
case’, be cured by applying sec. 537. 

In granting leave Lord DuNEDDf said that 
it would be confined to the questions raised by 
the apj^iicant on the present application. His 
Jj(»dsbip continued — “ Having regard to the 
recent cases which have been brought to our 
notice which were decided in India, and which, 
according to the view that their Lordships 
take, are not in accordance with what was said 
by this Board in a judgment that was pro- 
nounced by Lord Halsbury, their Lordships 
think that leave to appeal should be given m 
this case in order that there may be a formal 
judgment in the matter.” Leave granted. 

G. D. M. 

Chore’s Dxabx. 

We welcome the series of Ghose’s Diaries 
which are early in the field to maintain then' 
position as popular diaries, which they have 
made for themselves during the last decade. 
They are issued in various sizes to suit the re- 
quirements of customers of different classes. 
The one issued this year in Demy 8vo size a 
day to a page would be found very serviceable 
for office use. The lawyer’s diary is of 
medium size. The gem is a well-got-up pocket 
diary. There are some of intermediate sizes 
to suit the tastes and purses of all classes. 
Tlie prices vary from Rs. 2-4 to 8 as. The 
get-up is uniformly neat. 


U 





iakntta ii<«% 


Vol. XXX.) 


MONDAY, DECEMBER 14, 1925. 


[No ft 


gpiTOUAi* Moris— 


ROHi 

R1KRT8 (Am IndM.) 


. BSfiU 


SbouM India be a signatory to the Locarno 

Pdct? r „ 

Sir Sivaswamy Iyer has giveu notice of a 
motion to be moved by him at the next session 
of the Legislative Assembly that the 
uient of India should not be a agnatory to the 
Locarno Pact without giving the As^mbly w 
l^uuily to discuss It. He says ^iit l^dm 
was not represented at Locarno and is alw not 
JSectly interested in the agreement concluded 
between the great European ^ gLfQfg 

preeervation of European j^ace and t^eforc 
there is no •sufficient reason why tlm Gwem 
ment of India should be a party to it. We 
Wfl recocnise that the Locarno Pact marks a 
fte hirtor, rf 

and statesmanship and that it is likely ^ prove 
thd^'most potent instrument m the preservation 

5 E^pean peace, on which the pearo of the 
wrld so much depends, yet we do not ^ any 
reason why India should be saddled with any 
prospective^ burden, financial and 
Jnfor^ the sanction provided under the ^ 
should any of the signatory Euro^an Po^M 
violate the terms of the agr^ment. The ^f- 
floverning Dominions like Indm were not repre- 

6 .fLoomo .nd ft. Bn^ 

is now in communication with the Itommion 
Governments and the Government of India a. 

to whether they would be parties to the Pm . 
We doubt whether tlm Dommions vdl. We 

believe, that they would prefer not to enter 

into any bindmg obligations to back uj) ft 

guarantee that has been pven by the Bntwh 
Government on its own behalf under the Pact. 
Of course, if Britain gets 
European war by reason of the violation of the 
terms of the Pact by any Europwn Power the 
.Dominions as also 

offer voluntary help, as they did durmg fte 


last wai‘, but there is no reason why she in 
common with the Dominions should enter into 
any bmdiug obligations under the Pact. Wu 
are of opmion that Sir Sivaswamy’s resolution 
is a lery lit and proper one for discussion jj^'y 
the Assembly and that the views expressed 
aliovc will commend themselves to the 
Assembly and the general public. • 

The following extract from the Law Times 
will sliow that India, which acquired an inter- 
national status, under the Treaty of Verseilles 
and by her representation in the League of 
Nations, is as much entitled to say whether 
she will be a signatory to the Pact as any of 
the Dominions. The Indian Legislature 
should therefore be given every opprtunity of 
expressing its views on the (|uestion and the 
Governor-General in ('ouncil should abide by 
its decision. It is by cbtablishing conventions 
of thib kind that India can advance her inter- 
national and constitutional status as Canada 
has done in spite of her defective paper consti- 
tution. 

To Btndents of the working and development 
of the British UonsUtution and of the Constitu- 
tion of 'the Comniunito of NatioM forming the 
British Couunonws'ilm of hiations— in other 
words, the Constitution of the British Empire- 
art 9 of the Treaty of Mutual Guarantee, 
commonly called the Security Pact, initialled at 
Locarno on the 16th mst , is of absorbing interest 
II is itself an object-lesson of the fact that the 
(lonstitution of the British Empire is, like the 
Constitution of Great Britain itself, a living and 
a changing organism. Tb>> article is as fellows: 
“ The present Treaty shall impose no obligations 
anon any of the British Dominkms or upon India, 
unless the Government of such Dominion or of 
India signifies its acceptwee thereof." A pro- 
rision in a trea/ty to which Great Britnm is a 
party frdm whojie obligations British Dominions 
and India are exempted, unless^ the acceptance 
by them of such obligations is signified, is absd- 
hitdy wiftout precedent, and is contrary in its 
very essence to the strict iRW of the Oonatitntion 
of the British Empire. ACoording to the itnct 
letter of that Constitution, the Dominions and 
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Colouica of the (’rown and India are absolutely 
bound, in matters ot j^eace and war and iu their 
relatiouB with foreign powers, by the prerogative 
of the King acting on the advice of a Cabinet 
responsible only to the House of Ckymmons, and 
through Uio House oi Commons to the people of 
Great Britain. The King exercises that great 
prcrogaitive under the advice, not of an Imperial, 
but of a British Cabinet. When Great Britain 
declares war the Dominions anti Colonies are at 
war : when Great Britain makes peace the 
DominioiiB and Colonies are bound by that 
peace. “Imperial treaties," wiites Professor 
Dicey, “ legally bind the Colonies, and the 
treaty'making power, to use an Americ*in expres- 
sion. resides in the. Crown, and is therefere exer - 
ei^cd bv the Homo Government in accordance 
.with the wishes of the Houses of Parliament, 
or. more strictly, of the House of Commons.** 
Again: “The principle of the law is that a 
Colony is bound by treaties made by the Imperial 
Parliament, and docs not, unless under some 
special provision of nn Act of Parliament, possess 
authority to make treaties with any foreign 
power.'* This apparent severance of the 
Dominions ftrom Great Britain, and their freedom 
from tile obligations of the Locarno Trealty, 
unless acceptance oL these obligations be signihed, 
18 , paradoxical as it may seem, iu its true inward* 
neaa a most signihoont indication of the intel- 
ligent co-opqratiou of the Dominions, not under 
any constraint, moral or legal, but of thdr own 
free will, in tiic foreign policy of the British 
Empire- This provisiuii of the Tteaty of Locarno, 
when rightly understood, is a proof that the day- 
dream of Edmund Hurko in 1775 will Wve its 
perfect realisation in the holding of the Dominions 
to the Mother Country, not irrespective of their 
own wishes, but “ in the close affeertion which 
grows from cominm aims, from kindred blood, 
from similar privileges and equal protection- 
ties which, though light ft the air, are streng 
links of iron.*' The independence of the Domi- 
nions in relation to foreign policy generally, as 
manifested b.\' this art. 9 of Ao Locarno Treaty, 
is a result of the Great War, and is in reality 
a proof, not of severance, but of union with the 
Mother Country. 


Criminal Intimidation by threat of divine 
punishment. 

A very interesting question arose in the 
case of Doraswamy Ayyar v. Kinq-Emperor, 
48 Mad. 774, whether the offence of criminal 
intimidation can be committed by threat ^ nf 
'divine punishment. The facts are interesting 
and are as follows. The accused sent anony** 
mous letters by post to one Abdul Jaffar, a 
well-to-do citizen of the locality purporting to 
home from the directing him to pay cer- 


tain sums of money to a person specified in the 
letters whom he was to seek out and threaten- 
ing him with ruin and death from divine dis- 
pleasure if he failed to do so. As reterenco 
was made to the recent death of his father as 
having resulted from disobeying such warn- 
ings Jaffar was frightened and accompanied 
by a relative of his went to the place named 
with Be. 800 and there met the accused. On 
that occasion for some reason or other accused 
denied that he was the person they were in 
search of and ridiculed their taking the anony- 
mous letters seriously. Seeing that Jaffar 
went away and did nothing more thereafter the 
accused went to the place where Juffer lived 
and pretended that he had two letters from 
God wherein he was commanded to go to Joffer 
and explain the serious situation to him and 
to receive Bs. 300 from him. He also showed 
them the identification mark mentioned in 
one of the letters, a big mole on his left arm to 
convince Jaffar that be was the man referred 
to. Jaffar was anxious to pay but a relative 
of his dissuaded him from doing so and the 
accused was not paid then and went away. 
Very shortly after Jaffar received another 
letter sent by the accused saying l^hat that was 
the last communication that he would receive 
and that dire consequences would follow 
without further warning. This letter also pur- 
ported to come from God himself. On re- 
ceiving this letter Jaffar got frightened and 
sent for the accused ; in the meanwhile one of 
his relatives had informed the police of what 
had happened. Accused came to Jaffar's 
house and discussed the matter with him and 
two others and agreed to receive three currency 
notes of Bs. 100 each if offered on a silver plate 
witli sugar and fniits. On the offer being so 
made accused took the notes and put the 
bundle under his armpit and was leaving the 
house when he was arrested by the police. 
The accused was convicted by the Magistrate 
under secs. 420 and 607, I. P. C. On appeal 
the Sessions Judge altered the conviction to 
one under secs. 386 and 606, I. P. G. 


The matter came up to the High Court and 
Krishnan, J., held that ability to carry out 
the threat offered was an essential element Jot 
the offence of criminal intimidation and this 
was absent in the case. For a conviction under 
sec. 607, I. P. C., it must be shown that the 
accused committed criminal intimidation by 
using threats of injury which he was in a 
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position to put into execution. The injury 
need not be one to be inflicted by the accused 
himself personally but it is enough if he can 
cause it to be inflicted by another. 


Further it was held that the conviction 
under sec. 606 also could not stand because 
under that section it was necessary that there 
should be some act contemplated to be done 
in- future by the offender. This is perhaps 
the reasonable view to take so far as the 
offences under secs. 607, 606 are concerned. 
But it is a pity that the arm of the law is not 
long enough to reach the accused and visit him 
with the punishment he deserves. The case 
also shows that even at the present moment 
people are to be found who are credulous 
enough to believe statements like those made 
by the accused to his victim. 

Futility of certain provisions of the Code of 
Criminal Procedure. 

The Code of Criminal Procedure is one of 
the most carefully prepared statutes but still 
there are some sections in it which for all 
practical purposes are a puzzle. To refer to one 
or two, sec.«‘263 of the Code says that in cases 
of summary trials where no appeal lies the 
Magistrate or Bench of Magistrates need not 
record the evidence of the witnesses or frame 
a formal charge but he or they shall only record 
the materials required by the section. Sec. 
862 lays down that in every case tried by a 
Presidency Magistrate in which an appeal lies 
such Magistrate shall either take_ down the 
evidence of the witnesses with his own hand 
or cause it to be taken down in writing from his 
dictation in open Court and evidence so taken 
down shall ordinarily be recorded in the form of 
a narrative. In other cases such Msigistrates 
are not required to record evidence fw esctenso. 

Under sec. 411 an appeal lies to the^ High 
Court against a conviction by a Presidency 
Magistrate where the accused has been sen- 
tenced to imprisonment for a term exceeding 
six months or to a fine exceeding two hundred 
rupees. 

Under sec. 414 an appeal lies in cases of 
summary trials where the accused has been 
sentenced to any term of imprisonment or to 
« fine exceeding two hundred rupees. 

Now secs. 263 and 362 impose a duty on a 


Magistrate which it is difficult for any man to 
perform. Under these sections a Presidency 
Magistrate or a Magistrate empowered to act 
under the summary form of procedure is to 
make up his mind long before he has heard the 
whole of the evidence and the arguments on 
both sides as to what sentence he virill pass 
in the case, in other words, before the case is 
tried out he is to decide whether he is going to 
convict the accused and not only that but the 
measure of punishment that he will inflict. 
It is a violation of the fundamental principle 
of trial in a Court of law that a man should be 
prejudged before every step provided by law 
has been followed. A person brought up ^or 
trial in a Court of justice is to be presumed to 
be imiocent unless he is proved to be guilty 
and the onus is on the prosecution to bring 
home the charge to the accused. For this pur- 
pose the prosecution is to produce evidence 
before the Court and the accused has the right 
to test that evidence by cross-examination and 
to give evidence in defence. Over and above 
that the legislature has empowered the Court 
to call any witness at any stage of the case 
in order to find out the truth and elicit infor- 
mation on any point which has been left in 
the dark either by the prosecution or the 
defence. Now the net result of invoking the 
aid of the sections referred to above is that the 
Magistrate should for the purpose of a particu- 
lar case give the go-by to all the wholesome 
provisions of law which have been enacted 
always bearing in mind the fundamental idea 
that the accused is to be presumed to be in- 
nocent, until his guilt is proved beyond all 
reasonable doubt. It' is really difficult to re- 
concile these sections with the general policy 
of the Code. 

Sec. 363 of the Calcutta Mnnlcipat Act (B. C., 
Ill of 1923). 

'Wc publish the following communication 
that we have received regarding the point at 
issue and the decision in the case of Ram Gopal 
Goenka v. The Gorporation of Calcutta, on 
which we commented in our issue of the SOtb 
November last. 

“ There seems to be some misconception re. 
the decision of the High Court in Ram Gopal 
Goenka v. T/ie Gorporation of Calcutta. 29 C. 
W. N. 898, cited in the editorial note of the 
Calcutta Weekly Notes of 30th November 
1925, under the heading ‘‘ Amendment of the 
Calcutta Municipal Act.” 
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The facts of the foregoing case are these : 
The General Committee constituted under the 
repealed Act of 18119 resolved that an applica- 
tion bo juade to the Municipal Magistrate 
under sec. 449 of the said Act for demohtion of 
certain unauthorised structures constructed by 
the owner Earn Gopal Goenka. As the Gene- 
ral Committee had ceased to exist when the 
new Act came into force on 1st April 1924, 
their resolution to institute proceedings under 
sec. 449 could not be given effect to. But the 
new Corporation constituted under Act 111 of 
1923 re-affirmed the resolution of the General 
Committee ami sanctioned prosecution under 
sec. 363 of the said Act, without giving the 
owner an opportunity of being heard, which 
they were bound to give, under the provisions 
of the said section. 

Their Lordships made the Buie absolute on 
the ground that if the proceedings were treat- 
ed as being under sec. 363 of the new Act, 
there was a material irregularity as the owner 
was not given an opportunity of being heard 
by the Corporation before applying to the 
Magistrate. Neither could the case be treated 
as proceedings under see. 449 of the old Act 
as the General Committee under the said Act, 
which alone could initiate such proceedings, 
no longer existed. 

The question whether a prosecution under 
see. 363 of Act III of 1928 can be instituted re- 
garding structiu^s erected before that Act 
came info force, after giving the owner a hear- 
ing ae contemplated under sec. 363, came up 
before the High Court in a later case, SandeU 
V. Corporation of Calcutta, Criminal Eevi- 
sional Jurisdiction (Bevision No. 60 of 1925), 
but the High Court did not decide the point. 
The lower Court had ruled that such a prose- 
cution can lie and in the absence of an autho- 
ritative decision of the High Court to the con- 
trary the propriety of the proposed amend- 
ment of the Calcutta Municipal Act remains 
extremely douhtful." 

The above does not seem to be inconsistent 
with what We stated in our editorial notes 
referred to. 

(Someotnrhrnrr 

AMENDED SEC. 162 OF THE CBIMINAL 
PBOCBDUBE CODE OF 1923. 

To 

The BnnoB, “ Caloctta Webklv Notes.” 
Sib, 

Hindly ell({^,^me a short space m your 
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journal to say a few words on the controvert 
between Mr. Susil Eumar Mukerjee, Bubdivi- 
sional Officer of Noakhali and Mr. Bonies 
Chandra Bhattacharya, Pleader, Mymensingb, 
regarding the interpretation of the amended 
sec. 162 of the Criminal Procedure Code. Ac- 
cording to the former if the words " any per- 
son ” in the new sec. 162 are taken to include 
an accused person, then the section must be 
held to have, by implication, repealed sec. *27 
of the Evidence Act; and according to the 
latter, the word ” statement ” in the new 
section means only “ written statement " and 
as such the section does not affect sec. 27 of 
the Evidence Act. In my humble opinion 
both the above interpretations are incorrect. 
The words “ any person ” as Mr. Bbatta- 
charya rightly observes, for the reasons given 
by Mm, cannot be limited to mean any person 
other than the accused, viz., a witness. 
Similarly the word “ statement ” cannot be 
limited to the sense of a “ written statement ” 
only, in which case the words “ or any record 
thereof " used immediately after the word 
“ statement ” in the section would have been 
meaningless or at least redundant. But at 
the same time if the words “ any^rson ’’"in- 
clude an accused person as well, as I think it 
does, the section need not be taken to have, by 
implication, repealed sec* 27 of the Evidence 
Act. h'or sec. 27 of the Evidence Act does not 
speak of a statement merely but of some in- 
formation by an accused person in police cus- 
tody which leads to discovery. Surely, such 
an information even if given to a police officer 
by an accused person in custody is not the same 
thing as a mere statement. Under the pre- 
sent amended sec. 162 of the Criminal Proce- 
dure Code, no statement as a general rule made 
to a police officer by an accused person or a 
witness during investigation can be proved, 
the only exception being an information given 
to a police officer through a statement by an 
accused person which leads to discovery. 

This view of the meaning of sec. 162 of the 
new Act, while it obviates the necessity of 
putting arbitrary limitations to the natural 
meaning of the words “ statement ” and " any 
person ” deliberately used by the legislature, 
leaves sec. 27 of the Evidence Aqt untouched. 

Yours, ete., 

Eiran Chandra GHobb, 

Pleader, Khulna. . 
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The abase of party system. 

We have been of opinion that the formation 
of political parties in this country has been pre- 
mature. They have only served to create 
divkion in our o^vn camp. The post-war re- 
forms in the Indian end i’rovincial Legis- 
laturee that were introduced were but a 
preliminary * measure and though it did 
not give us all that we desired, yet it was 
possible to progress on the path of responsible 
Government by practical working of the con- 
stitution under the Government of India Act 
of 1919. But the premature formation of 
parties in the legielatures produced dissensions 
amongst us and the result has been that the 
constitution has not been worked to the 
country’s advantage. A party, which at fiwt 
declined to have anything to do with the legis- 
lature, split up before long into two and one 
section entered the legislature with a view to 
offer wholesale obstruction. But soon they 
changed their policy and assumed the more 
reasonable one of supporting some meases 
and opposing others on their merit. The 
members of the legislature all over the world 
do the same. The only distinguishing feature 
of this party is that they decided to de- 
cline the assumption of any responsibility or 
office ae ministers in two provinces and also 
opposed the members of other parties in form- 
ing a nnnistry.* This has not produced any 
ip the machinery the Government 
but has resulted in its reversion to the exer- 
cise of the executive functions in' all its 
departments without the control of the legis- 
lature. The result has been not progress 


but retrogreesion. We fail to follow how. 
a persistence in such policy - would lead 
to constitutional advance. If obstruetkm 
has proved to be barren of results, the poUcy 
ought to be changed. For this the parties 
ought to put their beads together and adopt a 
new policy. If instead of this each party 
sticks to its own programme, no progress is 
possible. The chief concern of every party 
should be the country’s interest and not any 
self-interest or longing for power in the in- 
terest of any individual, group or party. 
When the latter becomes the chief concern 
of a i>arty, it cannot claim to be called by that 
dignified name and in countries which have 
for long enjoyed parliamentary form of Gov- 
ernment, such as England and America, they 
are known as faction or caucus. There is no 
two opinions that we should develop our consti- 
tution on the western model and, therefore, we 
cannot do better than keep before us its best 
ideals and traditions. The parties in these 
oountriep always sink their differences when 
there is any occasion for common action for 
the furtherance of the country’s interest. The 
compromise recently effected between the 
North and South of Ireland who were deadly 
enemies but yesterday and are fast friends 
to-day, is an example worthy of emulation. 


When a party becomes a faction or caucus. 

Lord Cecil, son of a late Prime Minister, a 
man of distinguished academic and political 
career, a public man of great jnobity and 
Ironesty, who has since the War declined to hold 
any office in the party which is in. power and 
mode it a mission of his life to promote 
the peaceful progress of . the world, in the 
course of his Bectonal address at the Aberdeen 
University dealt with the abuse of the party 
system of government, which we will ia well 
to bear in mind. Our legal contemporary of 
the Law Times referring to it says as follows : — 
Lord Cecil of Ghelwood, better known as the 
Right Hon. Lord Robert Cecil, K.G., in his 
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Kcctorial Address at Aberdeen University, took 
fur his subject the use and abiiSQ of the party 
system, and, albeit unconsciously, reflected the 
sentiments of Burke and cf Bolingbroke Descri- 
bing the party system as a whole as a legitimate 
means to an end, he. said: it must never 

become an end in itself. It must be. based on a 
real foundation and must correspond with definite 
political ideas. As soon as it ceased to do that 
il became an ‘ organised liypocrisy.* " Lord Cecil’s 
description of party is in complete harmony with 
Burke’s ideal. ‘‘ Party,’* said Burke in his 
Thoughts on Present Discontents, ** is a body of 
men united for promoting by their joint endea- 
vours the> national interest upon some particular 
principle in which they are all agreed.” If we 
substitute the. term ” faction ” for Lord Cecil’s 
phrase, ” organised hypocrisy,’* tho description 
of party not based on a real foundation is an 
echo of the debasement of party denounced by 
Bolingbroke in his Dissertation upon Parties. 
” When parties have lost sight of principles in 
pursuit of objects less worthy they have de- 
generated into factions.” ” National interests,*’ 
he wriltes, ** would be sometimes sacrificed and 
always made subordinate to personal interefits, 
.ind that, 1 think, is the true characteristic of 
faction.” Again: ” Convictions in politics are 
essentially necessary to the full performance of 
our public duty, but are accidentally liable to 
degenerate into faction.*’ The best eoeposition 
and explanation of the English party system has 
been given by Sir Erskine May within the narrow 
compass of a few words : ” The parties in which 
Englishmen have associated at different timo^ 
and under various names have represented cardi- 
nal principles of Governmental authority on the 
one eide, popular rights and privileges on the 
(ther. The former principle pressed to extremes 
would tend to absolutism, the latter to a re- 
public ; but, controlled within proper limits, they 
arc both necessarv for the safe working of a 
balanced Constitution. ” 


When a dissenting Minister should resign 
and when not. 

[iOrd Cecil in the course of the same address 
dealt with the al)ove question regarding which 
our contemporary observes : — 

Lord Cecil* in dealing with the position of a 
Cabinet Minister who differed from his col- 
leagues, said that, ” if the issue were really vital, 
the Minister would do well to resign.*’ Mr. 
Gladstone considered that to a Minister in such 
a position a less extreme course of action was 
open. In a letter to Lord Granville, on the 24th 
March 1884, Mr. Gladstone has attempted a 
definition of divisions in a .Cabinet which need 
not immedmtoly be considered. Lord Morley 
thinks it will Jbe of general interest to students 
of the wx»rlcfn|^f the Constitution. ” The de- 


finition is,’* he writes, characteristic of Mr. 
Gladstone’s .subtlety, if that be ^the right word 
in drawing distinctions-” ” What,** asks Mr. 
GMstone, ^'aro divisions in a Cabinet? In my 
opinion difference of views stated, and, if ne«ed 
be, argued, and then advisedly surrendered with 
a view to a common conclusion, arei not divisions 
in a Cabinet. By that phrase 1 undersltand un- 
accommodated differences on matters standing 
for immediate Mtion,** Mr. Gladstone, however, 
waai strict in his insistence on the recognition of 
the principle that a Cabinet Minister, beth in 
action and in speech, should bear in mind \that 
he was not an individual, but a member of a 
Cabine.t. On the 1st July 1883 Mr. Gladstone 
deals, in a letter to Lord Granville, with a speech 
of Mr Chamherliiin, then a member of the 
Cabinet, in which views were expressed which 
were clearly out of harmony with the general 
sense of his colleague.^) in the Cabinet, although 
it was stated that such views were not intended 
to be translated into action in the immediate 
future, and were to be regarded as his own in- 
dtyidu^ opinion. Chamberlain admits without 
stmt that, in ai Cabinet, concessions may be made 
as to action, but he seems to claim an unlimited 
liberty of speech. Now I should be as far as 
possible from asserting that under all circum- 
stances speech must be confined within the exact 
which action is tied down. But I think 
the diffiity and authority, not to say the honour 
imd mtepty of Government, require that the 
liberty of speaking beyond these limits should be 
oocercieed Bparingly, reluctaatly, and with much 
modesty and reserve.” 


The Cabinet and its inner circle. 

The meetings of the British Cabinet are 
wry different from those of debating societies. 
The pohey of the government is initiated bv 
a few responsible Cabinet Ministers and 
the questions so decided by them are deliberat- 
^ upon at fuller meetings of the Cabinet. 
These deliberations partake more of the 
character of business meetings than that of u 
debating club. The following account of the 
Cabinet meetings from the columns of our con- 
temporary will give us an insight into its 
working : — 

A lay contemporary makes itself reeponsible for 
the statement that a meeting of 'the Cabinet is 
expected to take place next week, but that a 
preliminary meeting of members of " ike Cabinet 
inner circle " in the pereons of the Prime Minis- 
ter, Mr. Chamberlain, Mr. Chuichill, and Lord 
Birkenhead, will probably be arranged for some 
day previous to the Cabinet meeting. ^Tho inner 
conclave, which sometimes, notwithatanding tho 
development of Parliamentary Government, grows 
up srithin a Cabinet, must be distinguished from 
the inner circle of Ministers, “ the eonfidentia] 
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Cabinetr/' who, during a great part of the 
eighteenth century, determined the policy of the 
country~the Cabinet itself being a laige body 
meeting occaaionally for the formal settlement 
of business which had been practically settled 
by the smaller inner group, the efficient or con- 
fldexutial Cabinet," a group whose members were 
favoured by the communication of confidential 
State papers. The Cabinet inner circle of the 
present day whose, existence does not impair 
ocllectivo Cabinet responsibility, to which the 
frxistcnco of non-efficient Cabinet Ministers cons- 
tituted an insuperable barrier, has been tlius des- 
cribed and explained by Sir William Ansen: ** It 
is quite plain,’* he writes, ** that among a group 
of nineteen or twenty persons there must be some 
who enjoy the special confidence of the Prime 
Minister, some whom he would be. dispr.sed to 
consult in respect of special lines of administra^ 
iioii, others in general questions of policy—party 
or imperil. But this must depend on the quality 
of a Cabinet and on the idiosyncracy of the 
Prime Minister. Every Cabinet must contain 
men of very unequal merit, who are placed in the 
Cabinet for very various reasons. There is a 
good deal of specialism in politics—ono man may 
be exceptionally useful for part.^ purposes iii 
platfonn speaking throughout the country, 
another a powerful debater in the Commons, a 
third ai skilled administrator, a fourth an expert 
ill the details of party management, and there is 
usually a hontage of 'previous Cabinets—men who 
are there because it is difficult to leave them out. 
It must rest with the Prime Minister whether he 
will present his policy to the Cabinet as the out- 
come of his single brain or whether he will take 
jiicvious counsel witii such of his colleagues as ho 
considers capable of dealing with general ques- 
UuiiB of puuiic inteiust." 'ihe disappearance o£ 
ihe titular external Cabinet must have been 
gradual. The existence of a circle of nun-efficient 
Cabinet Minisiei's, w.^io made collective responsi- 
bility impossible, was ended by Addington (Lord 
fclidrnoulli) on the fomation of his Cabinet in 
1801, by a letter to 1-ord Loughborough, who, on 
being displaced by Lord Eldon as Lord Chancellor, 
attendea a Cabinet meeting, informing him that : 
•* His Majesty considered your Lordship's atten- 
dance at the Cabinet as having ceased upon the 
resignation of the seals," and adding thait “ his 
opinion, expressed and acted on, was thaJt the 
number of Cabinet Ministers should not exceed 
lihat of the persons whose responsible situations 
in office require their being members of it." 
■The inner and outer circles of the Cabinet of to- 
day are not oidy dissimilar to the inner and outer 
circles of the Cabinet of the eighteenth erntury, 
but the very reverse of those institutions. 

- Evidence in bad llvetlhood cases. 

Two very important points arising: out of 
proceedings under sec. 110 of the Code of 


Criminal Procedure have been disouesed by 
Boys and Banerji, JJ*, in Emperor v. Budhan, 
I. L. H. 47 All. 733. The first is whether evi- 
dence which goes to show that a substantive 
offence has been committed is admissible in a 
bad livelihood case and can form the basis of an 
order for good^behaviour and the second is 
whether the fact that a person against whom 
proceedings under sec. 110 of the Code of 
Criminal Procedure are taken has been ac- 
quitted in some of the cases put in evidence 
against him entitles him to have all evidence 
excluded of the incidents which formed the sub- 
ject of the previous trials. The judgment under 
review seems to take a naiTow view of the law 
on the subject. As regards the first point no 
Court has held that such evidence is inadmis- 
sible but it haa been repeatedly held that 
when on the evidence adduced by the prose- 
cution it appears that a substantive offence has 
been committed the accused should be prose- 
cuted for having committed that offence and 
the sections enacted in the Code for the pre- 
vention of offences should not be brought into 
play against him. The matter is of consider- 
able importance regard being had to the very 
frequent mis-use of sec. 110 of the Code, wheli 
the fxilice have failed to get the accused con- 
victed on a charge for a substantive offence. 
The fact of evidence of the commission of sub- 
stantive offences being not iuadmiaeible in evi- 
dence in the trialof a proceeding under sec. ll(> 
of the Code does not lead to the conclusion that 
it can be made the basis of an order for the 
execution of a bond for good behaviour. To 
take such a view is to go contrary to the accept- 
ed intei*pretation of the law which is in har- 
mony with the general policy enunciated in the 
Code. 


On the other point we think that the deci- 
sion of their Ijordships in the case in question 
.is open to more serious objection. The effect 
of an acquittal in a trial in a Court of law 
must be taken to be that the allegation made 
against the accused in that case could not be 
substantiated at all and having failed totally the 
pcrs(;n against whiom that allegation was 
made must be considered to be exactly in the 
same {losition in which he would have been 
if the allegation in question bad not been 
made at all. In the case in question the 
learned Judges hold that they do not agree to 
the general proposition that the fact that he. 
lias been acquitted entitles the accused to have 
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all evidence excluded of the incident which 
formed the Bubjeot of his trial. It is pointed 
out that it is i)erfectly certain that if be was 
acquitted on the ground that the case was 
totally false against him no Magistrate or 
Judge wuld think of taking it into considera- 
tion against him ; on the other hand, if ho was 
only given the benefit of the doubt there is no 
reason why the incident should not be put in 
evidence and given whatever value it might be 
worth. We think no such distinction should 
be drawn between the two classes of eases. 
An acquittal is an acquittal for all pur{)OBes 
irrespective of the fact whether it was based 
on the ground that the case was totally false 
or that the circumstances were such as to en- 
title tlia accused to the benefit of the doubt. 
The inconsistency in allowing the facts of a 
prosecution for a substantive offence to be put 
in evidence in a proceeding for bad livelihood 
is that if this course is allowed the Magistrate 
trying the latter proceeding is called ui)on to 
believe or disbelieve all the evidence which 
was not accepted by the other Court, in other 
words, to all intents and purposes to try again 
tlie case which once ended in an acquittal. 
This is too anomalous and irregular to be 
tolerated. 

Indian Sdccesbion Act. By 8. G. Sarkar. 
Published by Messrs. M. C, Sarkar d Sons, 
Calcutta. Price Rs. 1-12. 

Act XXXIX of 1925 has consolidated and 
superseded no less than fourteen enactments 
and the present Tolome places in the hwds of 
the bench and the bar a v^ry handy edition of 
the Act with some aniTotations. In order 
to brini; into prominence the new matters 
which have been added to the old sections they 
have been printed in italics. The book will be 
useful to those for wliom it is intended. 

.Sote* of Cases 

CALCUTTA HIGH COURT, 

R«md( dselsloiis not nported 
tVte iBporlMil m§m to bo folly rtporlod hortoltor.l 

Civil AnEhuiE Jcbisdiction. Before 
CUMINO AND B. B. Ghosb, JJ. S. a. 
No. 2203 OF 1923. EASIN SHEIKH, 
Plaintiff-Appellant ,p. KASIMUDDI 
SHEIKH and otliers, Defendants-Bes- 
pondenttt^T^ 3rd December 1925 
CiffU Froc^te 'Code (Act V of 1908), sec. 


2, cl. (12), Or. 20, r, 12 — Mesne profits, assess- 
ment of— Wrong-doer, if liable to the extent of 
the actual profit derived by him from the land 
—Remand. 

This was an appeal against the decision of 
.the Subordinate Judge of Khulna confirming 
that of the Munsif, 2nd Court, Khulna, in a suit 
for recovery of mesne profits. The lower 
Courts relying on some old decisions (3 C. W. 
N. 748, 6 C. W. N. 409, 732 and 10 C. W. X. 
cclxxxvi) passed while the old Civil Procedure 
Code was in force held that the Plaintiff who 
had obtained a decree for khas possession against 
the Defendants and who had before the decree 
been in possession through tenants on receipt 
of rent from them should get mesne profile on 
the basis of rents and not on the basis of the 
actual produce of the land. It was contended 
on behalf of the Appellant by the learned Ad- 
vocate tliat under the definition of mesne pro- 
fits in tlic present Civil Procedure Code, the 
Plaintiff was entitled to what was obtained by 
the wnmg-doers who were bound to disgorge 
cveiything and could not make any sort of 
profit. As they cultivated the land and deriv- 
ed profits by producing crops, they were bound 
to pay the price thereof with iifierest. Re- 
liance was placed on 16 C. W. N. 825 and 22 
C. W. N. xevi : 

He/d-— That the person in wrongful posses- 
sion is liable to pay the actual profit be de- 
rived from the land during the period he was 
in wrongful possession. 

Biresshur Dutt Ghowdhury v. Baroda Pro- 
sad Ray Ghowdhury , (1911) 16 C. W. N. 826 : 
s.c. 11 1. G. 604 and Jagat Chandra Chou- 
dhury V. Bharat Chandra Das, (1918) 22 C. W. 
N. xevi, relied on. 

The appeal was decreed and the case re- 
manded to the trial Court for assessment of 
mesne profits on the basis the produce of the 
dispossessed land. 

Dr. Jadunath Kanjilal and Babu Puma 
Chandra Chandra for the Appellant. 

Babus Shib Chandra Palit and Suretidra 
Nath Bose tor the BespondenlFs. 

H. D. C, 
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lure, if the President were invested with simi- 
lar powers. Wo would mention, however, 
lliat in recent times it lias not been necessary 
ior the Speaker to exercise such extraordinary 
j)owcrs as tiie party whips take the necessary 
steps tor securing the attendance of the party’s 
.supporters. There is however no law or rules 
or orders that would compel a member to re- 
cord his vote one way or the other. Judging 
from the rapid changes that are taking place 
with regard to tiie obligations of the citizens 
and their representatives to the State, we 
would not be surprised if some of the more go- 
ahead legialaturee would make it a rule that 
every member should under some pain or 
penalty record his vote one way or the other. 
The penal provision recently passed by the 
Australian Commonwealth as noticed below 
may bo a precursor of some more drastic 
measures that are to follow. 


Says the Law Times : — 
lu tins country, aUhough vutcra ar(! under 
no obligation to attend the poll, every member 
of Parliamuit is under a constuutional obligation 
io attonci the service of tlie House to >vtiich 
ho belongs. There is, however, no compul- 
sory process by which members can bo obliged 
lo vote. Motions for leave of absence frem the 
1 louse of Commons were of importance in the 
.sixteenth and seventeenth centuries, when cons- 
tituencies had little chance of knowing whether 
their members wore discharging 'their duties, and 
when members were not entitled to tlieir wages 
if they went away without a licence from the 
Kpcakor- The practice <»£ asking for leave of 
absence, Sir William Anson reminds us, cannot be 
haid to have wholly fallen inti disuse, for as 
lately ap May leoo a member., asked and obtained 
a wcek*s leave. Another diihiBcd method of en- 
forcing attendance is a call of the House, dis- 
obedience to which, without excuse, migh)b lead 
to^ commitment and sncli sentenco as the House 
might inflict The most important occasion on 
which the House of Lords was called over in 
modorn timea was in IBSO, when the Bill for the 
degradation of Queen Caroline was pending, and, 
by a resolution of the House, fines and imprison- 
ment were imposed « n such lords as should not 
attend the sittings of the House. No call of the 
House of Oommons has been enforced since 1836, 
on the dccasion of Mr. Whittle Harvey's motion 
on tho Pension List. On several subsequent 
. f'ceasions calls of iJie House have been ofrdered, 
but in every case the order has been discharged 
cr Absence the Hf'iise of 

Commons is now a matter which concerns the 
P^v wh*ns more than the 

iterff. jRfi Enforcement of the attendance 


of members in cither House savours of tho futile, 
having regard to the fact that 'there is no proce- 
dure by which they can be compelled to record 
their votes. 


LONDON NOTES. 

(From oub Cobbbspondbmt.) 

Oct. 29tb, 1925 . — Pyar Singh v. Rani Sana 
Bahuji t(J. H.). This appeal was heard by 
Loro bHAW, Lobd x^uiLiiiMOUB and biB jour 
Xldub. 

Tne suit was instituted by the Appellant 
who claimed possession of the Mandhata 
Estate. Ihe Kespondent claimed to be an 
adopted son of the deceased Kaja and success- 
lull y defended his title. The appeal was dis- 
missed. 

Messrs, D^cGfuyihcr, K. C, and Parikh for 
the Appellant. 

Sir G. R. Lowndes^ K. G. and ilfr. M, R, 
Jardine for the Kespondents, 


kalikwnand tSngh v, Raghunandan Prasad 
bingh (Patna). In this appeal the^ Appellants 
were challenging mortgages made by tho karta 
of a joint Hindu family. Both Courts in In- 
dia had found that the mortgages were for the 
benefit of the joint family and that view was 
adopted by the Judicial Committee who dis- 
missed the appeal without calling on the Res- 
pondents, 

Messrs. DeGruythor, A, 0. and Wallach for 
iJie Appellant. 

Sir G. Lowndes, K. C. and Mr, Kenworthu 
Brown for the Respondents. 


/ 1 ‘iM- V. Udai Prakash 

(Allahabad). The property claimed in this 
appeal belonged to a Hindu promietor whose 
descendants are the Plaintiffs. Their father 
purported to sell the property to Udai Bam but 
Dahp Singh pre-empted and obtained the pro- 
lierty. On appeal it was ai^fued by ^fr. DubS 
r.v parte that the original sale was in discharge 
of an antecedent debt and that the pre-emp^ 
ivho merely stepped into the shoes of the nur- 
chaser was not bound to see in wlnft miiTnw»f 
the purchase-money was being applied. Jud*. 
ment was reserved “ • 


G. n M. 
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DELIVERY OE POSSESSIOxV m CIVIL 
COURT AND ( filMINAJjri’V. 

To 

The Editor. ‘‘ Calcvtta Wbeklv Notes." 
Dear Sib, 

Under tbe Civil rrocedure Code only a 
deuree'boider or an auction-purchaser can 
apply for delivery of possession of immoveable 
property. Tbe principle being ■ tbe same in 
both the cases let us consider tbe case of an 
auction-purcbaser. 

When tne property is in the possession of 
the judgment-debtor or some person on his be- 
half or some iierson claiming under a titio 
created by tbe judgment-debtor subsequently 
to the attachment of such property tbe posses- 
!<ion to be delivered k actual or Uuts posses- 
nioii -if need bo — by removing any person who 
I'ol'uscs to vacate the same (Oi*. 21, r, 95). 

When, however, the property is in the occu- 
pancy of a tenant or other fierson entitled to 
occupy the same the delivery of possession is 
10 be by affixing a copy of the certificate of sale 
in some conroicuous place on tbe property and 
with a pruci^ation by beat of drum, etc. 
K)r, 21, r. 96). This latter mode of delivery is 
known as symbolical deUvery of possession. 

It is to be noted that tbe only form prescrib- 
ed in Appendix E — ^Execution for delivery of 
possession to a certified auction-purchaser — ^is 
the form No. 89. which is in accordance with 
Or. 21. r. 95, that is to say, for actual oosses- 
sion. 

At the time of granting the certificate under 
Or. 21, r. 94 the Court is not always in a posi- 
tion to determine w'hether the property is in 
the immediate possession of a judgment-debtor 
or in the possession of a third party and, as a 
matter of practice invariably orders delivery of 
possession in form No. 39. Tbe Code, how- 
ever, takes into account cases of resistance to 
delivery of possession by providine for an en- 
<iuiry into tbe question of possession. 

Dms it follow, from the above, that the Code 
contemplates delivery of actual possession io 
the auction-purcbaser unless the delivery is 
resisted and that in cases of symbolical posses- 
sion the Court* must write out specifically tbe 
order in terms of Or. 21, r. 96, there being no 
form prescribed for same? 

• Decided cases have laid down that symboli- 
cal possession is actual possession os against 
the judgmenMebtor or bis representatives. 


Suppose, the immoveable property to be in 
rite j^Kfisessiou of a third person not bound by 
Jhe decree. The Court has ordered delivery ol 
ixtsscssiou in form No. 39. There is no resist- 
ance and jiossessiun is delivered to the auction- 
purchaser. Tbe auction-purchaser then collects 
and removeu the crops on the land grown by the 
third [Kirson. Js ho liable criminally? He 
has Itecn put into possession by a competent 
Court and therefore should be at liberty to 
exercise lus rights of possession. 

On the other hand, if, after the above defi- 
very of possession, the third person collects 
and removes the crops, is he criminally liable? 
He grew the crops, he was not bound by the 
decree. He should be quite justified in think- 
ing that the delivery of ^wssession aa against 
him iDikst in effect liave been merely symboli- 
cal — in terms of Or. 21, r. 96. 

Apart from the question of bond jides what, 
if any, should be the legal test of criminality 
in the above circumstances? 

Criminal case-law docs not seem to help us 
much to answer the above quostions. A few 
cases may bo mentioned, which add to the 
difficulties ; 

In llazati Khan v. Nafcr Ch. Pal Chou- 
dhury (22 C. W. N. 479), it k lield : Where a 
party is given symbolical possession and 
shortly afterwards pioceedings are instituted 
finder sec. 145, Cr. P. C., in respect of that 
same land, it is incumbent on tbe Magistrate 
to go into the question of actual possesSioo 
between the two dates. In Ram Krishna Sing 
V. Emperor (3 Pat. L. T, 336). it is heldi — 
The (Criminal Court whether acting under the 
preventive sections of the Criminal Procedure 
('ode or enquiring mto an offence under the 
Indian Penal Code is bound to maintain tbe 
IKMsession of a purchaser in execution to whom 
)K)8BeBsion has been delivered hy order of the 
Civil Court. The Criminal Court is not en- 
titled to re-open the question of possession 
once a dhakhal dewani is proved to have been 
effected to the satisfaction of the Magistrate. 
(The italics are mine). In Kamala Prosad 
Shifi V. Govinda Sahay (3 Pat. L. T. 826), it 
is held:— Or. 21, r. 95, Civil Proce- 

dure Code .... actually puts the purchaser 
into possession of tbe property and the person 
claiminq the riaht to present possession of sued* 
propetni has either to move the Court deliper- 
inn ftir po'-ression or to sue in the Civil Court. 
f'tirs), etc., etc., etc, 

A ve*w large nninlwr of criminal cases crop- 
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up oil the questiou of delivery of possession by 
the Civil Court. An exhaustive discussion, 
therefore, witli your comments, is inviteii 
through the eohimiis of your much esteemed 
journal. 

Yours truly, 

St’DHIRL.'VL MAJUMD-is, B.L. 


oi (Hasts 

CALCUm HIGH COUBT. 

Baotnt dtoialoDH not vat rapoxtad 
(The laporteat OMoe to bo luliy roponad horoeltert) 

Civil Kkvisional Jubisdictiox. Before 
Ghe.\ves and P.vnton, JJ. LLYOBH 
BANK, liTD., (.Defendant) Petitioner o. 
SURAJ MULL JAHUR and others, 
iPlaintiffs) Opposite Party. The 18th 
December 1925. 

Civil Procedure Code (Act V of lOOS), see. 
115— Or. (I, r. 17— Written statement, amend- 
meiit of — Discretion — Jurisdiction i failure ci 


for manufacturing these two documents and 
the two further securities were not registered 
docuiuents. He did not mean to find that 
these two documents were not genuine docu- 
ments. Their Lordships of the High Court 
also formed no opinion as to whether these 
two documents were genuine, but they assuui- 
ed they were genuine documents. 

Those facts and circumstances of the case 
led the Subordinate Judge- to refuse the 
amendment prayed for by the Bank. 

Sir Provash Chandra Mitra for the Bank 
Petitioner. — The principles and conditions on 
which leave to amend should be granted 
being satisfied in this case, the Court below has 
failed to exercise a jurisdiction vested in liim 
by law in refusing amendment. Cited Mani 
Lai V. Horendra IM, (1910) 15 C. L. J. 55(5, 
(5G0) and Upendra v. Janaki, (1917) 45 C. 
llO.'j ; s.c. 22 C. W. N. 611. Submitted com- 
])ensations may be made by awarding costs if 
any injury is caused to the other side at all. 

Quoted passage from the judgment of 
Bramnull, Jj. J., in Tildesly v. Harper, (1878) 


refusal of. 

The suit out of which this application for 
revision under sec. 115 arose, was one for en- 
forcement of a charge executed in Plaintiffs’ 
favour. The Bank Defendant claimed certain 
charges in priority to the Plaintiffs’ which were 
set out in their written statement, dated the 
28th June 1924. The amendment sought by 
the present petition for amendment, WM_ to 
enable the Bank to plead tw'o other securities, 
dated the 15th May 1922 and 8th January 
1923 which the Ba.nk alleged were in priority 
to the Plaintiffs’ charge.’ In July 1924 the 
Bank discovered their |ailure to plead the 
above two securities. They then made no 
application for amendment, as they instituted 
a suit in November 1924 in the Original Side 
oir those two securities. Being advised that 
It would be also desirable to plead those two 
securities in this suit they applied for an 
amendment of their written statement and the 
learned Subordinate Judge of Howrah refused 
jjhe Bank’s application for amendment on 
I4th August 1925. He was influenced in 
arriving ' at his decision by the delay which 
had taken place in making their application 
•foT amendment by the Bank. 

The learned Subordinate Judge took the 
view that these securities "might have been 
oleaded when- the original written statement 
^ filed - that the delay was utilised 


1.0 Ch. D. 393, (396-97). 

Mr. N. Sircar for the Plaintiffs opposed. 

Held — ^The question of a-mdndment of 
pleadings being a question of discretion, the 
High Court is not justified in inteifering under 
sec. 115 unless the High Court is satisfied 
that the Court below, after applying its mind 
to the facts and circumstances with regard to 
those document.'!, exercised this discretion on 
entirely wrong lines — or that he refused to 
exercise a jurisdiction vested in him. 

In the absence of any failure or refusal of 
jurisdiction by the Court below, the High Court 
is nut competent to revise under this section. 

The case of Mani Lai v. Horendra Lai, 
(1910) 12 C. L. J. 556, does not apply to the 
case. 

The operation of this section is confined to 
cases in which there has been material 
irregularity so far as jurisdiction is concerned, 
cither a failure to exercise a jurisdiction vested 
in the Court or a wrong exercise of jurisdic- 
tion : it cannot be utilised to correct errors of 
law. 

Sir P. C. Mitra (with Mr. Gharu Chandra 
Biswas and Babu Lalit Mohan "Sanyal) for the 
Defendant, Petitioner.- , 

Mr. N. Sircar (with Babus Rupendro Kumar 
Mitra and Rajendra Chandra Quho)' for the 
Plaintiffs, Opposite Party. 

fl. D. C. Rtde discharged. 
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REPORTS (Su Indnx.) 


Chief Justice's departure for England owing 
to Lady Sanderson’s illness. 

We are sorry to learn that Lady Kaiulerson 
lb lying seriously ill in London. The news 
reached His Ijordship on Tuesday last when 
he rose from the Bench and did not resume his 
seat on the Bench on Wednesday. His Lord- 
ship left for England hy the last mail. Hir 
Nalini fianjan Cbatterjea, the Senior Puisne 
.Judge, wilt ofRciate as (Jhief Justice of the Cal- 
cutta High Court during the absence of Sir 
Lancelot Sanderson. 

Should the Attorney>General be -a Cabinet 
Minister? 

We or glad to note that the above question 
is engaging the attention of oiir legal conteui; 
l>oranes in England. They aro unaniniously 
oi opinion that lie should not. It was in 191 J 
that our present Viceroy, liord Heading, who 
was then the Attoniey-Cieueral, was given a 
seat in the Cabinet, Luring the War lie con- 
tinued to occupy that |K)sitiou. Our contem- 
poraries say that there might have been some 
justification in including him in the Cabinet 
under such exceptional circumstances. Lord 
Beading, then and even afterwards, was en- 
trusted with diplomatic duties and missions. 
But now that matters are assuming normal 
conditions, the rule of law is being restored lu 
England. The reasons advanced for keeping 
the principal law officer of the Crown indepen- 
dent of the executive are identical with the 
views that we expressed when we said that the 
Advocate-General, in this country, who occu- 
pies somewhat similar position, should be 
above #politics. He has to advise the executive 
with regard to the initiation of criminal pro- 
ceedings and has to exercise also some quasi- 
judicial functions such as entering nolli vrosequi 
in suitable cases. It is therefore desirable 


that he should be indejjendeut of the execu- 
tive. Xow-a-days we pay very little attention 
to <|UC8tioDs of practical politics and that is 
why \yc hear no more anything about the 
heparation of executive and judicial functions 
w'iiich loomed so large in the programme of re- 
lonns of Indian politicians of the last genera- 
tion. It is high time that we should turn oiu* 
attention to practical politics. 

Free Speech and Sedition. 

Our English legal contempnaries are dis- 
cuKsiiig the right of freedom of speech and its 
legal limitations in connection with the recent 
censure motion of Air. llamsay MacDonald 
that the recent jirosecution of some members 
of the Communist Party is contrary to the 
rights of free speech and publication of opi- 
nion. This is liow our contemjxirary of the 
Latv Times distinguishes between freedom of 
speech and sedition. 

It is not HiirpriHing that tlio iiiociuu of coiisnro by tlu» 
JiSlKinr Party with roft*rcuflc to tlu* recent CumtnuTiist pro- 
secution at the Central Orimiiml Court was defeated by a 
majority of 224. Mr. Kamsay MacDonald movod: “That 
the action of the (lovommoiit in iuitiuting tho prosecution 
of coriain monibers of the Comnniuist pnrty is n violation 
of tlie iradilionnl llriiisli rights of freedom of speech and 
imblication of opinion.” It is perfectly clear, in tho first, 
place, ihatilic UoYorunieut did not initiato tho prosoention ; 
and secondly, that the offoncM's for which the accused were 
coiivictod were entirely fondgn to tlio “ rights of freedom of 
spcoch and publication of opinion ” Conspiracy to publisli 
seditious libels; and conspiracy to incite to mutiny and 
breaches of the Mutiny Act are crimos, and it might just um 
well bo said that prosecutions for conspiracy to incite to 
murder, or incitement to murder aro un interference with 
the righ* of freedom of 8])ecch and publication of opinion, 
should the iwrsons conspiring or inciting bo of opinion that 
murder should bo committed. Freedom of speech is limited 
by tho law of the land, and tliat is its only limitation, and no 
one can bo prosecuted for holding an opinion. Mat if speech 
incitos to crime, or if the opinion when published incites to 
crime, tho person speakiTig or publishing liecomes amenable 
to the penal lies of tho law. 

Should agonts provocateur form a part of the 
detective service? 

The following note from the columos of our 
contemporary is very instructive on the above 
question. We wish the Government would 
take note of it. Our contemporaiy wys : — 

Mr. Justice Rwift, in rtllusion to critfeism of poUoc motbods 

3T 


iaitOU4L IIOfM-* 


a«ntettt0. 

Kons 


.. StxlB 
.. BBSlK 


THE CALCUTTA WEEELI NOTES. 


iixvlii 

iu crosB-examination for the dofonoe in the trial of the Oom- 
muniBte, said: Everyono regretted that eaoli methods liad 
to be adoptodp but if oritne was committod in secret, secret 
mothods liad to be adopted to dotoct it. That being so, it 
iiad nothing to do with the jury if deteutivos had represented 
rhemselves to bo Cdmiuanista." It should, however, always 
tie borne in mind that tho duvelopnient of the spy into the 
offent jtrovocaUur is easy. Bir Krskine May plaoes immunity 
from suspicious and joyous observation noxt in importance 
to personal freedom and declares that the freedom' of a 
country may bo meisiued by its immunity from the baleful 
agency of s]>ieB and informers. Ho mentions that in 1833 
complaint was made that police had been concerned in 
equivocal practices too much resembling the treachery of 
spieH, but a Parliamentary iiuiuiry olicited little mure than 
the iiiisconductof a siiiglo (loliueiiiati. **The organisa^ioll,” 
he writes, '*of a well-qualified body of deteotivo police lias at 
ODOO facilitated the preveution and discovery of: crime, and 
averted the worst evils incident to the employment of spies. - 

Defamatory statement impliedly affecting 
the complainant. 

’rhe qiieBtion of criminal liability for a defa- 
matory Htutemeut made against a class if 
persons in an action brought at the instance of 
an individual member of the class was dis- 
cussed in the case of Protap Chandra Guha 
Hoy V. The King-Kmperor, ‘29 C. W. N. 904. 
In Indian law, under Explanation 2 of gee. 499, 
£. P. C., it may amount to defamation to make 
an imputation concerning a company or an 
association or collection of fiersons as such. 
In the case referred to B. B. Chose, J., held 
that tho words in Explanation 2 of sec. 499 
mean that a collection of persons as such may 
be collectively defamed in the same manner as 
a company and the true rule is tJiat if a person 
complains that he has been defamed as a mem- 
ber of a class he must satisfy the Court that 
the imputation is against him personally and 
he is the person aimed at before he can main- 
tain a prosecution for defamation. His Lord- 
ship fiu’ther ]X)inted out that all circumstances 
which were apparent to the bystjanders at the 
time the alleged defamatoiy words were 
uttered and what meaning such words would 
liave fairly conveyed to their minds have to be 
considered to determine whether the words 
were defamatory and whether they referred to 
the complainant. In the same case Buckland, 
J., held that an imputation conceniing a com- 
pany or association of persons as such cannot 
liy virtue of the explanation justify a charge of 
defaming an individual and a charge cannot 
c/oml)ine the explanation with the definition of 
the offence of defamation for such a purpose. 

Harvard Law Revieio contains a dis- 
quisition on the subject of defamation in which 
the question discussed, though not identical 
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with that raised in the case noted above, js 
akin to it. The learned commentator observes 
us follows : — “ According to the usual formula 
a Defendant is liable, if he has publidied a defa- 
inatory statement ‘ of and concerning the 
riaintiff.* This manner of phrasing the De- 
lendant’s liability, . how'ever, immediately 
raises a question upbn which there has been a 
great deal of controversy ; from whose view- 
|X)int is a jury to decide whether the state- 
ment refers to the Plaintiff. The Defendani 
may describe the subject of his statement in 
such a way that ordinary readers knowing the 
Plaintiff would think that the latter was meant 
while with knowledge of the circumstances 
under which the statement was made they 
would know' that the Defendant had no such 
intention. Two distinct answera to this 
question appear in the decisions. According 
to one of them the jury must be satisfied from 
a consideration of all the considerations under 
which the statement was published that the 
Defendant meant the Plaintiff regardless of 
whether or not those circumstances were 
known to the readers. This may with suffi- 
cient accuracy be termed a ‘ subjective * 
standard since the words are construed not 
in the sense in which an ordinary reader 
would understand them but in that in which 
a person in the position of the writer would 
interpret tliem. The second view first 
clearly enunciated by Mr. Justice Holmes in 
his dissenting opinion in Hanson v. Globe 
Neicspapcr Co., 159 Mass. 299, indicates that 
the allegation that the words were used ‘ of 
and concerning the Plaintiff ’ is satisfied by 
evidence that reasonable men reading the pub- 
lication w’itli no special knowledge of the cir- 
cumstances under which it was written 
tJiouglit that it referred to th^ Plaintiff. This 
standard is objective in that it interprets the 
words in the sense in which they are reason- 
ably understood rather than in that in which 
they were meant. Neither of these views as 
they have been developed in the decisions will 
achieve desirable results in all cases. A logi- 
cal application of what we have termed the 
objective standard would lead to the imposi- 
tion of liability upon a Defendant who hod 
been guilty of no culpable conduct. And in- 
deed it seems to be a fear of this application of 
Mr. Justice Holmes’ view that leads some 
Judges to prefer what we have termed the sub- 
jective standard. This however results in 
denying relief in cases in which the Defend- 
ant. although not meaning the Plaintiff, was 
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uegligent in describing the subject of his 
statement." 


LONDON NOTES. 

(PBOII ODB COBBBSfOMDBNT.) 

Oct, 80th, Nov. 2nd and 8rd. — Man Singh 
V. N&wlakhbati (Patna). This litigation arose 
out of a deed executed by two iliudu widows 
governed by the Mitakehara, by which they 
purported to relinquish and surrender their 
joint life-interest in the estate of their de- 
ceased husband thereby accelerating the vest- 
ing of the estate in the next reversioners, one 
of whom is the Appellant. 

The m<un question for detemiinatioo is as 
to the validity and construction of the deed of 
surrender. Judgment was reserved. 

Messrs. DeGruyther, K. C. and Ilyam foi 

tliA 'AnrtAllfiTit 

Sir G. Lowndes, K. C. and Mr. K. B. Baiken 
for the Bespondents. 

Nov. 6tb and 6th. — Maharaj Bahadur Singh 
V. Hukm Chand. This was a suit by the 
Sitambari Jains for a decision as to the rights 
of worship of their own and of the Digambari 
sect in the riemples at Pareshnath. The 
Sitambaris claimed to liave founded the 
majority of the temples and claimed a right of 
exclusive worship. 

The Courts in India found that the Digara- 
hars had a right to worship in certain tanks 
and temples but not in others. 

There were ci’oss-appeals by both sects, 
.(udgment was reserved. 

Mr. L. DeGruyther, K. G., Sir G. Lowndes, 
K. C. and Mr. B. Dubi for the Plaintiff. 

Messrs. A. M. Dunne, K. G., E. B. Baikes 
and G. B. Jain for the Defendants. 


Nov. 6th. — L ord Dunedin pronounced the 
judgment of the Board giving reasons for their 
refusal to grant special leave to appeal in the 
Malabar Hill Tragedy. 


Nov. 6th. — Ghiranjit Singh v. Har Swamp 
(Allahabad). This was a suit relating to a 
contract for the sale of the Markham Grant 
Estate. The sale fell through and the suit 
was brought by Ahe vendor for the re-payment 
of money paid by him to the purchaser. The 
High Gour^ made a decree for payment of the 
unount less 20,000 which they held was 
earnest money and was forfeited. Judgment 
was reserved. 


Messrs. Dunne, K. C. and Dube for the 
Plaintiff. ' 

Messrs. DeGruyther, K. G. and Parikh for 
the Defendant. 

G. D. M. 


flthtClDB. 

IjAWiER’s Companion Diary. Law Com- 
panion Office, Mount Road, Madras. 

This is a very handy and neat diary. It 
gives a page to a day. A* lot of useful informa- 
tion, such as the personnel of the Government 
of India and of the Provincial Governments, 
the material provisions of the Court Pees, the 
Stamp and ilegistratiou Acts, the i)OBtal rates, 
weights and measures are given. A Hindu 
Calendar in tabular form is jirefixed which 
gives the dates and months prevailing in the 
different Provinces corresponding to the 
English dates. Lawyers will find the diary 
useful. 


Tue Indian Election Petitions, Vol. II.- 
By the Honblc Mr. K, L. L. Hammond, 
I.C.S./ C.S./., C.li.li. Pioneer Prcsn, 
Price Hs. 7-8. 

We welcome the second volume of the re- 
ports of decisions in connection with the elec- 
tion j'ctitioiis that were filed after the General 
Election of which have been edited by the 
lloii’blo Mr. Jlainiuoud, who is a well-known 
Hutliority with regard lo rules and regulations 
govern iug elections to the nrovincial and cen- 
tral legislatures under the Government of In- 
dia Act of 19111. The first volume of the same 
work covers all cases of diB])uted elections that 
were fought to a finish after the general elec- 
tion ill 1920. The rej^orts in the present 
volume are us 'carefully edited as in the last. 
The material portions of the petitions, the 
relevant facts, the rules and regulations gov- 
erning the issues us also how far the allega- 
tions were established or not may all be 
gathered from these reports. The reports are 
classified province by province and this is con- 
venient for reference to the rules and regula- 
tions that obtain there. The index which the 
learned editor appends to the report is the 
most valuable part of the work. It furnishes a 
ready reference to the gi-ounds on which any 
election may be challenged as also how the 
same was disposed of in the cases where they 
were raised. We would advise all candidates 
for the next general election to equip them- 
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feelves with tliese two Jiaiidy volumes both 
as a \Neaix)ii of offence and defence. Tiie 
Jdon’ble Mi‘. Hammond is doing the pioneer's 
work ill this line and when a sulhcient 
nmiiher of reiHirts are thus collected, then it 
will be time to digest them and crystallise the 
Jaw on the subject on the lines of well-known 
standard English works on the subject. 


Taookk Law Lucturks, 19’2‘J. Itecent JDe- 
velopiiients in Jntcrnutioiial J^aw. Jhj Piof. 
J. W, Uanwr, Pli, D., LLD,, Pro}. 0 } PolPi- 
cal Hcicncc in the University of Illinois. Pub- 
lishvd by the Calcutta University. 

'.rhe Calcutta University is to be congratulated 
on its securing the services ot that well-known 
American publicist i)r. (larner as Tagore I'ld- 
fessor of J^aw tor 102:1. Jrlis lecturee, lu in 
number, have now been published in a book 
form intituleil ** Jiccent Jfevelopment of In- 
ternational Law ” by the Calcutta University. 
As an authority on the Science of International 
Jaw and as the author of that learned 
trcatis(3 “ International ]jaw and the ^Vorld 
War ” Dr. (Jarner needs no introduction to 
serioiifi students of Int^ernational law. 

Dr. (iarner 8 lecturoH deal with Inter- 
national law and customs as existed at the 
beginning of this century and the gradual de- 
velopment and evolution of those rules, as a re- 
sult of treaties, conventions and instruction-; 
issued by the great jKiwcrs to their respective 
commanders, military and naval, during the 
World ^^’ar as well as oilier wars during the 
last 25 years. 'Fhe Ixiok is by no means a cata- 
logue of all dilVt?rent treaties and conventions 
that have come into existence in recent years 
l)iit cae-h and every one of {hem have been caiv- 
t'nlly examined and senYtinised, their merits 
and demerits have been elaborately discussed 
and suggestions have been made regarding 
the linea on which such rules should be deve- 
lof)ed in future. The writer’s observations on 
the probable lines of development, having 
regard to the rapidly changing conditions of 
international life, owing to a variety of causes, 
are more or less speculations. But even as 
speculations, coming as they do from such 
high authority, they certainly will have the 
effect of educating public opinion, which has 
all along been the cornerstone of Inter- 
’ national law. Any treatise dealing with the 
development of International law during the 
20th century must, of necessity, devote a very 
large pr6i>orti(^.o£ space to the “ law of war ” 


as most of the conventions, treaties and pacts 
during this period are directed towards me 
reguluiion of lue conduct of states in their ab- 
normal relations with one another. And Dr. 
Garner’s book, as he himself admits, is no ex- 
ception to this rule. 

Dr. Garner has m liis lectures discussed t!ie 
establishment and growth of international 
arbitration and other agencies for the peace- 
able settlement of international disputes 
during the period under review. One cannot 
t<x> highly value the effect of such settlement 
of international disputes and hero also sugges- 
tions have been made as to the future lines of 
development resulting in speedy and satisfac- 
tory settlement of international dissensions. 
The learned writer has dealt very elaborately 
with the organisation and the procedure adopt- 
ed in the permanent Court of arbitration and 
hopes that in future it would be a world Court 
in its fullest sense where all the nations from 
the mightiest to an international atom would 
carry their controversies for decision. Let us 
110^)0 tliat inspite of insurmountable apparent 
dilHculties, Dr. Garner’s hope will be tulfilled 
and will bring in the millennium which the. 
late Tsar ^^icholas had so fondly hoped, when 
he convened the Hague (’onferchce of 1809. 

Dr. Garner very rightly considers the estab- 
lishment and organisation of the League of 
Nations as a marked achievement of the era 
under review, but one is rather disapiK)inted 
in finding that he has not devoted more space 
in bis book in dealing with this very import- 
ant oi’ganisation. It may l)e beciaiise America 
has not yet joined it aijd the Fjeague has yet to 
justify its appellation, Anyhosv we miss his 
\ahiable observations on this tojiic. 

The book as a whole is a masterly exp<jsi- 
tioii of the entire panorama of the development 
of International law within the last 25 years 
and the work is worthy of the author and the 
I'nivevsity which made such an excellent 
choice of the subject and the lecturer. The 
book is a great contribution to the literature on 
llie science of International law and we assert 
with confidence that even if a small fraction of 
the vahial)]e suggestions made by the learned 
author is put into practice by the comity of 
nations his laboip's will be amply rewarded. 
The book will be read with profit not only by 
students of International law but ajso by politi- 
cians and statesmen abroad who wield the 
destinies of nations... 
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Moral hospUaU for the cure of criminals. 

His Excellency Ijord Lytton on Tuesday 
last delivered a very interesting; address at the 
Rotary Club on the use and abuse of punish- 
ment in tile moulding of human character and 
the substitution of reformation for retribution 
us a basis of our penal code. We presume 
that when discoursing on this very interesting 
problem of penology and criminology, which 
have formed the subject-matter of study and 
investigation by eminent men in Europe and 
America fop over a century, His Bpellency 
did not desire to speak as tlie responsible head 
of the Government of Bengal but as a private 
individual who has devoted both study and 
thought on the subject-matter of his discourse. 
He was putting before his audience the ideal 
which a particular school of criminologiste 
has in view. In common with them His 
Excellency expressed the view that “ punish- 
ment can instil fear and enforce habits, it can- 
not inspire goodness. As a means of moral re- 
generation, therefore, it is worse than useless 
and should be abandoned. A morality which is 
only enforced by pains and penalties is a false 
morality and those who would secure moral 
standard should employ other methods. 


We are at one with His Excellency that 
punishment cannot inspire goodness and that 
the moral sense in a man cannot be inculcated 
by pains and penalties. But we are not so 
sure that fear does not play any important part 
in the growth -and development of the moral 
sense of a^man. Fear of pain and misery in 
future life, which is held out by many systems 
of religion, has in no amall degree been instru- 
mental in the promotion of moral ideals 


amongst mankind. Even in the more enlighten- 
ed forms of religion which do not look beyond 
the moral life of a man amongst his fellow- 
beings and fellow-creatures on earth, the 
doctrine of pain forms the starting point and it 
is this pain tliat leads on to knowledge and 
knowledge to enlightenment and emancipa- 
tion. Fear is indissolubly associated with 
pain. Ignorance or wrong conduct brings on 
nature’s own I'emedy in the form of pain or 
penalty and leads on to knowledge. This His 
Excellency also admits. One who has burnt 
his linger in the fire will fight shy of it. In 
this way pain or penalty cannot altogether in 
our view be ruled out as a corrective of human 
conduct. Punishment for wilful or perverse 
conduct may, from fear of it, deter many from 
its repetition. It may also bring on remorse 
and repentance to those who are not perverse 
by nature and thus rouse their moral cons- 
ciousness. With the latter such sanction 
of law held in terrorem is often a sufiicient 
corrective and may prove even useful as a 
means of reclamation. But with hardened 
criminals the task of reclamation is more diffi- 
cult. ]\lany of them resemble people affected 
with chronic, incurable and infectious diseases 
and in the interest of society they require 
segregation. But we quite agree that they 
should never be regarded as hopeless cases or 
subjected to inhuman or unkind treatment. 
Although it is the duty of the state and of 
society to keep them out of mischief's way 
segregated in a moral hospital, it is no less 
their duty to make a scientific study of their 
mentality and devise means for their reclama- 
tion. Every jail in this sense should conform 
to the ideal of a moral hospital. This 
ideal may not be . easy of accomplishment. 
But no progress is ^sible in this world 
without idealism^ With these preliminary le- 
marks we commend the following conclusions 
and illustrative examples in His Excellency’s 
speech to our readers. 
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The following is the sum and substance uf 
Ilis Excellency s suggestions regarding the re- 
iorrnaiiou of criminals : — 

To sum up, then, punishment, if resorted to »fc 
all, must ijways be aimed at teachini^ habits 
necessary for the well-being of the individual or 
discipline accessary to the well-being of a com- 
iiiuniiy. I do not say that punishment will 
always succeed ; the form of punishment selected 
311 any particular case may be well or bu^^y 
suited for the attainment of its object. Again, 
i do not say that puni'shment is the only way of 
achieving these objects. What I say is th^ those 
are the only objects which can be obtained by 
punishment. The one thing which can never be 
acquired by coercion is goodness or moral conduct 
All punishment, therefore, which aims at correc- 
ting wickedness or teaching goodness is definitely 
mischievous. Gkiodnoss is a condition of mind, as 
health is a condition of body. Moral defects of 
character arc no more to be cured by punishment 
than defeota of the body. It may be necessary 
in 'the interests of the health of a commu- 
nity forcibly to segregate n person with an infecti- 
imri disease : equally it may be necessary on the 
flame ground to segregate persons whose moral 
defects arc a danger to society; but it would be 
just as senseless and mischievous to try and cure 
a man of scarlet fever by shutting him up with a 
number of persons suffeiing from measles, 
taberculosis, leprosy as it is to try and cure n 
man of stealing or cheating by shutting him up 
with other (thieves aud cheats. If punishment is 
not admissible as a means of inculcating goodness 
cip snriqg .moral evil, how, you may ask, are moral 
standards to be mainjtaincd ? What arc yon to do 
to Ac naughty child, to the wicked roan or 
woman 1 Supposing 1 were to say to “What 
am 1 to do with a sick man, if I may not send 
him to prison What would your answer bel 
You would, of course, reply, “ Send him to hos- 
pital”, and my answer 1o the question 1 have put 
into your mouth is, “yon roust provide moral 
doolxirs and moral hospitals for your criminals.’* 


lollowiiif? is i\i\ illu-atrative example of 
liow tlio work of leformation is carried on in 
Kngland by the probation officers who are so 
many nioral doctors ; — 

I ixa well aware that I am using words which 
. liave no general currency and I must, therefore, be 
more explicit. Here in Bengal the penal system 
does not as yet recognise anything which may be 
described- as a moral doctc^r or a moral hospital 
In England the probation officer is the nearest 
approach tb a moral doctor and a few ipstitutions 
exist maintained and managed by private indi- 
vldualB which ihay be described as moral hospitals. 
I would like io' conclude by telling yon something 
about each of diese. 

, 'V-'- 


The first, is a story of a good probation officer. 

in a business firm m London a man had been 
employed for many years and held an unblemished 
character. His two sens were also employed in 
the firm- One day he succumbed to a great temp- 
tation and in order to obtain money; to help a 
friend he robbed his firm. The iVf^stiate who 
tried the case placed him for two years in charge 
of a probationary officer. The first thing which 
the officer found was that both the man and his 
two sons had been dismissed from employnidnt 
and the whole family was deprived of their 
livelihood. By persistent representatiens to 
the employer he eventually succeeded in getting 
the Jatter tp take., back, both .the father ana 
the two sous and the man’s reformation was se- 
cured. Without the intervention of this pro- 
bationary officer whom 1 have described as a 
moral doctor, all three would harp gone under. 
Not only was it more economical for society that 
they should be maintained in honest employment 
than in jail, but even the injured firm was bettlier 
served by the man’s reformation than by his 
degradation. 

Now let me tell you something of two refor- 
matory institutions which differed from all other 
penal institutions in that they were free, there 
was no restriction upon the liberty of 'their 
inmates. They were prisons without nails or 
locks in which the inmates not only remained 
voluntarily, but to which they returned after 
they had left, as old boys return to a school 
they have lived. You remember the words of 
Corneille that Charlotte Corday quoted after the 
murder of Marat “Le crime fait la honte et non, 
pas h chatiment.“ 

Unfor1sii\atsly in roodcrii society the exact oppo- 
site is the case and public opinion which could 
forgot and forgive a crime can never forgot or 
forgive the brand of the punishment. But these 
institutions were prisons, which leflt no stigma of 
ignominy and even provided those who had been 
detained in them with a new certificate of charac- 
ter. 


Colony for reclaiming young cripiinals. 

This is how hardened young hooligans are re- 
claimed. 

The first was a small colony in the country to 
which only the m jst. hardened young hcoligans— 
boys (uid girls, were sent. The childi'en (aged 
from 16 to 18) lived in separate cottages, the boys 
worked in the farm, the girls did the house work 
^d gardening. Each bouse made and enforced 
its own rules and all disciplinary matters were 
settled by the children’s court, presided ever by 
a Judge, who was elected by themselves. There 
wore three distinctive featares.6f.it which were 
resnonsible for its suceess:-- 

(1) lliera were, no- iinelimhable Walls to invite 
the adventurcua to try and escape. 
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(8) -There was no htdividual jU|tiiority which n 
ciuiu cuuia Buuw its cuui'ttge tiy dciyiug. xnere 
was no appreciative gang ot law-breakers to 
appeal te~'<ibe authority was that of the whole 
commuiiity- 

(9) There was a real economic basis to the 
community life corresp-mding to acitaal conditions 
outside. The children were Pud for their worit 
with an aluminium coinage which only had cur- 
rency within the ctunmuhity but which was con- 
verted into coin of the realm when they left. 
Every child was provided with food and clothes 
on arrival and therefore began in debt to the 
communi«y— tins uebt was paid back irom bis 
Mdi'uxu^ti rtS buoii as ue uesau tjo woik. 

i5y matung Uioir own ruiea and euiorring them 
by penalties ot their own devising they learnt to 
icspect law which till now they nad spent their 
lives m defjdug, from being on the side of the 
criminal they become on the side of thu police- 
man. They learnt the obligations and hmiiationH 
of freedom and ito understand the foundations of 
all civilised society. Every one of these young 
hooligans went back into the world not merely 
cured but strong advocates of obedience. 

In Europe and America varioue liuniaiii- 
lariau and philanthropic societies composed 
ot lughly cultured selfless men and women are 
(xuistantly engaged in this sort of nation-build- 
ing work. We have no adequate conception of 
the amounk of philantliropic Avork that are 
done by voluntary agencies in the West for the 
well-being of the people. It is in this sort of 
work that wo ought to emulate our Western 
brethren. 


Improper use el statements made to the 
police. 

We have from time to time pointed out in 
these columns how sec. 637 of the Code of 
Criminal I’rocedure, which is intended to cure 
certain defects of procedure in a trial unless 
failure of justice has actually been oroasioned, 
is frequently misapplied so as to brina about 
the result which according to the spirit of the 
section ia the only justification for the reversal 
ot a trial. In one view of the section it can 
cure almost every defect of procedure while 
according to the other which is tlie more 
rational view it can bring within its scope very 
few material departures from the law of pro- 
cedure enacted in the Code. The misapplica- 
tion of this s^tion was already a source of 
considerable embarrassment to accused per- 
sons and*the members of the profession called 
upon to defend them. The case of Ramyad 
' Dtmdh V. The King-Emperor, 1926 (Pat.) 13, 


is an instance of a new source ot trouble aris- 
ing out of the invocation of the aid of sec. 167 
of the Evidence Act which is intended to play 
the same part in the law of evidence as sec. 
637 in the law of criminal procedure, the only 
difference being that the law of evidence 
governs both civil and criminal trials while 
sec. 637 controls only criminal trials. In other 
words, the chances of mischief likely to be 
caused by the improper application of sec. 167 
of the Evidence Act are greater than those 
in connection with sec. 637, Cr. P. C. 
It is a matter of great importance that the 
legislature in amending the Code of Criminal 
Procedure in 1923 has stringently excluded the 
use for any purpose in a criminal trial of any 
statement to the ))olice wliether recorded or 
not ex^pt to contradict within very strict 
limitations a statement made at the trial by a 
prosecution witness. 

This view of the law has been so scrnpulonsly 
given effect to by the Calcutta High Court 
that it has been held that a map pre- 
pared by an investigating police officer which 
shows tiiereon places pointed out by witnesses 
caunot properly be put to the jury on 
the ground that it incorporates statements 
made to the police. This is the proper way 
of giving effect to the intention of the legisla- 
ture as expressed ju the section of the statute. 
In the case noted above the Patna High Court 
while unequivocally laying down that the 
prohibition of the use of statements made lo 
the police contained in sec. 162 is strict has 
gone out of its way to bring into play sec. 167 
of the Evidence Act and declare the illegality 
committed by the lower Court as not sufficient 
to vitiate the triaL Such instances of the. 
operation of sec. 167 of the Evidence Act in 
(‘rimiiial trials are rare and somewhat curious. 
It docs not at all stand to reason that the 
violation of an imperative provision of law 
relating to a criminal trial shonld by virtue of 
sec. 167 of the Evidence Act be so far condon- 
ed as to {jermit an illegality which the legisla- 
ture says must never be allowed. The facts of 
the case in question are somewhat peculiar. 
It appears that in cross-examination of the 
prosecution witnesses on behalf of the accused 
the damaging fact was brought out that the 
accused had in fact been mentioned by the 
witnesses before the police and this portion of 
the evidence was considered and relied on as 
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an auswer to the defence case. It was ingeni- 
ously and rightly contended that the provisions 
of sec. 162, Cr. P. C., were ignored by the 
lower Court and that the folly of the Counsel 
appearing on behalf of the defence in bringing 
out in cross-examination a fact against the ac- 
cused would make no difference to inadmis- 
sibility in evidence of the statements in ques- 
tion. Their Lordships while agreeing with 
(Counsel for the defence that the provision of 
sec. 162 of the Code had not been complied 
with Iield that under the circumstances of the 
case the improper admission of the evidence 
objected to was under sec. 167 of the Evidence 
Act not a ground for a new trial or for the revi- 
sion of the decision of the Court below. 


Iltoulss. 

The Penal TjAW of British India. By Sir 
Hari Singh Gout, Kt., M.A., D.G.L., LL.D., 
Bar-aULaw. Published by Butterworth lO 
Co. {India), Ld. 

We welcome the third edition of Sir Hari 
Singh Goiir’s commentary on the Indian Penal 
Code in two volumes, which he styles the 
Penal Jjaw of India and contains not only a 
vast amount of information on the sub- 
ject-matter of liis work but also a good deal of 
information, historical and otherwise, of the 
Penal laws of other countries. In this respect 
it bears a kinship with the other works of the 
author which are equally bulky. Sucli works 
have their advantages as also disadvantages. 
But with regard to this treatise on Penal 
law the former preponderates over the 
latter. The author’s treatment of the 
subject is all his own. It opens with 
an excellent introduction which traces the 
history of criminal jurispuidence from its 
genesis. It gives us a birdS* eye view of the 
comparative merits and demerits of tlie three 
ancient systems of criminal law, viz., that of 
Maiiu, that of ^lahoniet, and that of the 
Twelve Tables. It closes with the history of 
the present Penal Code, its arrangement, its 
scope, its treatment of crimes and punishments 
with the autlior’s own view on them methodi- 
cally discussed. Then for the main work 
itself, under each section have been collected 
the analogous provisions of English and In- 
dian law with the English and Indian deci- 
sions on the point. Yet the work is not a mere 
bead-roll of CjBbses. The author has taken 
great pains to explain the principles on which 


the law is founded. This method . of treat- 
ment of the subject is no doubt greatly i*espon- 
sible for the bulk of the book, which is capable 
of reiluction to a certain extent without im- 
pairing its value ; but we are inclined to think 
that the author has consciously sacrificed con- 
ciseness at the altar of the saying — He 
knoweth not the law who knoweth not the 
reason thereof,’* and it is now accepted as a 
truism that a careful study of the general prin- 
ciples will not be wholly useless even to one in 
the practical duties of the profession. The 
writer has not merely depended upon the re- 
ports for his commentary but has discussed all 
the points that are likely to arise or be of 
practical utility and for which the aid of pre- 
cedents is unavailable. 

In this edition has been incorporated a new^ 
(.'hap. IX- A, dealing with election offences 
created by Act XXXIX of 1920, and other con- 
siderable additions necessitated by material 
changes undergone by the Indian Penal Code 
and its (jompanion Procedure Code since the 
publication of the second edition ; while all im- 
[Kirtant decisions available till June 1926 have 
been noted in their proper places. The get-up 
of the book is all that could be desired. 

The Law relating to Bad Livelihood and 
cocjNATE preventive MEASURES. Ihj SHpati 
Hoy, BivMit-Law. Third Edition. Publish- 
cd by Messrs, It, (lambray cO Co,, Its, 8. 

\\g have before us an enlarged edition o£ 
Mr. Roy’s w^ell-knowii work on tlie law’' relat- 
ing to Bad Livelihood and cognate measures. 
In this edition the main arrangement of the 
book has been maintained and the case-law on 
the subject lias been brought up-to-date and 
various new matters to which it may be neces- 
sary to refer in connection with the execution 
of bonds for the prevention of offences have 
been added so as to enhance the utility of the 
work. The present edition has considerably 
increased in size being nearly double of the 
previous edition and it will be a welcome 
addition to every law’yer’s library. 
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In America the age limit up to which 
Children's Court can exercise jurisdiction is 
gonerall j 16 and in some States 18 and for some 
urposes even 21. With regard to offences, all 
ut those punishable with death or l<fe impri* 
sonment, nay even some such cases, may be 
transferred to Children’s Court. The expres* 
sion delinquents is nsed instead of juvenile 
offenders. In America no punishments, not 
even fines (so common in England), are inflicted 
but reformation is effected through probation 
officers and remand homes. 

Lord Lytton said the other day that any 
scheme for such reformation cannot be put 
into operation in this country because there 
are no remand homes or probation officers here. 
In England and America such homes and ser- 
vices are offered voluntarily by philanthropic 
persons. This shows that the task of nation- 
building rests largely with the people them- 
selves and the Government can at best help or 
guide the people but cannot possibly provide 
all the ways and means for the material and 
moral well-being of the people. The latter 
must contribute in work and money and co- 
operate with Government in all such work. 
If the people be apathetic, the Government can 
do little. It is the spirit of self-help, energy 
and idealism of a nation that go to determine 
its destinies in this world. 


Hindu Polity. 

W'e find that Prof. Berriedale Eeitb. D.C.L., 
is the largest contributor to this issue of the 
Journal of Comparative Legislation. His 
contributions cover a variety of subjects, such 
as, “ Imperial Constitutional Law,” on which 
he is an authority, as also on the ” Personality 
of an Idol ” and ” Hindu Constitutional Law.” 
In his article on the ” Personality of an Idol,” 
he displays the legal insight of a scholar who 
has not merely mastered the intricacies of 
Hindu law but has also applied his mind 
to enter into its spirit. We reproduce 
elsewhere his analysis of the recent Privy 
Coimcil decision in the case of Pramatha Nath 
MiUlik Pradyumna Kumar MuUik d anr., 
which, we are sure, will be found of great in- 
terest by our readers. 


The learned Professor’s review of Mr. 
K. P, Ja^iriipidls work on Hindu Ptdity 
is entitled to^ no less respect, coming as 


it does from one who is not only a great author- 
ity on constitutional law but also an eminent 
Sanskrit scholar. Dr. Keith gives Mr. Jayas- 
wal every credit as a pioneer in this held 
of researen and expresses his appreciation of his 
” ingenuity and power of imaginative con- 
struction.” But he advises students of com- 
parative politics to accept Mr. Jayaswal’s 
generalisations and conclusions with caution. 
Prof. Keith is disposed to regard Mr. Jayas- 
wal’s belief that republican constitution of a 
truly democratic character v/as common in 
early India, nay in Vedic times, as based on 
a misconception of the term Vatrajya, which 
occurs in Aitareya Brahtnana. Mr. Jayaswal 
interprets it to mean ” the Kingless State.” 
Prof. Keith says that the meanihg of the term is 
“ plainly merely that in certain regions the 
title taken by the ruler was Viraj. ” He re- 
fers to another passage in the samo text iviii, 
15) in support of what he ivgards as the ob- 
vious meaning of the word Vairafjja. He 
similarly joins issue with Mr. Jayaswai’s view, 
that the “Indian Kingship” was even in 
Vedic times, somewhat akin to constitutional 
sovereignty. Prof. Keith says , that this 
view might with some justification be said to 
find support from late Brahmanical sj)ecula- 
tion, incuned to diminish the imirartance of 
royalty, but not certainly from Vcdsc coronation 
ceremony. He points out, Mr. Jayaswal's 
conception is not only an anachronism but is 
based on a mere mistranslation of a passage in 
the Catapatha Brahmana (V. 4, 4, 7) as also 
of a passage in the Arthacastra (i. 15 & ii. 117). 
Prof. Keith concludes by saying, " Finally, it 
must be noted that the author's ascription 
of dates to his authorities is not to be accepted 
without great hesitation, in special, the 
Jatakas are not evidence for the 6th century 
B. C., and despite an elaborate argument, the 
Arthacastra, is not a contemporary treatise des- 
cribing the constitution of the India of the 
Mauryas,” In reviewing Mr. Jayaswal’s 
valuable work, a portion of which was first 
published in theso columns, wo gave him great 
credit for being the pioneer in this line of re- 
search and while expressing great admiration 
for his ingenuity and bold generalizations 
we also advised caution regarding the latter. 
Good-humouredly we used to • tell him 
that his kahini reouired further historical 
corroboration. Our diffidence in accepting the 
conclusions based on the interpretation of 
some isolated old Sanskrit texts as unequivocal • 
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arises from the fact that we are apt to inteiv 
pret aucioiit institutions in terms of our ideas 
and conceptions with regard to modern ones 
which have evolved under conditions and cir- 
cumstances very different from thooe that pre- 
vailed in ancient times and the latter in our 
view require further research and investiga- 
tion. In noticing Prof. Keitn’s criticism 
in some detail, we do not in the least 
desire to detract from the great merits of Mr. 
Jayaswal’s valuable work but are only desir- 
ous of stimulating further research with regard 
to this interesting subject. 


Punishment of refractory witnesses in a Civil 

. Court. 

The provisions in the Code of Civil Proce- 
dure relating to refractory witnesses are giving 
rise to a couiiict of judicial opinion and the re- 
cent decision of the Madras High Couit in Peta 
Nagayija, 47 Mad. 941, is opposed to the view 
taken by the Calcutta High Court. The law 
on tlie subject is contained in Or. 16 of the 
Code, r. 10, of which sub-eec. 1 lays down that 
where a person to whom a summons has been 
issued either to attend to give evidence or to 
produce a. document fails to attend or to pro- 
duce the document in compliance with such 
summons, the Court shall if the certificate of the 
serving ollicer has not been verified by affidavit 
and may, if it has been so verified, examine the 
serving ofiiccr on oath or cause him to be so 
examined by anotlier Court touching the ser- 
vice or r.on-servicc of the summons. Under sub- 
sec. 2 where tlie Court sees reason to believe 
that such evidence or productiou is material 
and that such person has without lawful ex- 
cuse failed to attend or to produce the docu- 
meut in compliance with such summons or has 
intentionally avoided service it may issue a 
proclamation requiring him to attend to give 
evidence or to produce the document at a time 
and place to be named therein. In lieu of or 
at the time of issuing such proclamation or at 
any time afterwards the Court may in its dis- 
cretion issue a warrant for the arrest of such 
person and may make an order for the attach- 
ment of his property to such amount as it 
thinks fit not exceeding the amount of the costs 
of attachment and of any fine which may be 
impo^ under r. 12. 

E. 11 provides that where at any time after 
the attachment of bis property such pertm sp- 


alvii 

pears and satif/isa the Court that he did not 
without lawful excuse fail to comply with the 
summons or intentionally avoid service and 
where he has failed to attend at the time and 
place named in a proclamation issued under r. 
10 that he had no notice of such proclamation in 
time to attend, the Court shall withdraw the 
attachment. B. 12 lays down that the Court 
may where such person does not appear or ap- 
pears but fails so to satisfy the Court impose 
upon liim a fine not exceeding five hundred 
rupees and may also mulct him with costs. 


Now to put it shortly, r. 10 lays down the 
procedure where a witness fails to comply with 
the summons issued to him which includes the 
issuing of a proclamation or attachment of 
property in the first instance or issuing a pro- 
clamation first and then attaching property if 
tlie proclamation becomes infructuous. It is 
left to the Court to decide which process of the 
law is to be adopted to meet the requireraentn 
of the particular case before it. 

11. 11 provides for an attachment being with- 
drawn on a witness appearing and giving an 
explanation of his non-attendance to the satis- 
faction of the Court. This rule contemplates 
something which can only take place subse- 
qnenr to an order of attachment. 

In r. 12 we find the procedure to be followed 
where the witness does not appear. It is then 
abundantly clear that the procedure to be fol- 
lowed for dealing with a refractory witness is 
that nt the first instance a proclamation or an 
order for attachment of property may be 
issued. 


In the case of a proclamation it must be 
followed by an order of attachment of pro- 
jjerty. That this is so is apparent from r. 11, 
cl. (a) of which refers to a case where the 
summons has been followed by an attachment 
of property and cl. (b) to a case where the 
summons has been followed by a proclamation 
and that again by an attachment of property. 

R. 12 comes into play where even after the 
attachment of property the witness does not 
appear. Rr. 10, 11 and 12 lay down the com- 
plete procedure which must be followed in 
cases of disobedience of summons. It is note- 
worthy that the words in r. IJ are " where at 
any time after the attachment of his property 
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such pereon appears and satuBfies Die Court, 
etc.” Such person undoubtedly means a per- 
son referred to in r. 10, in other words, a person 
to whom a summons had been issued but who 
failed to attend and to secure whose attendance 
a proclamation or an attachment of property 
had been issued or a proclamation first and 
then an attachment of property. 


The words in r. 12 are ” where such person 
does not appear or appears and fails so to 
satisfy the C'ouri.” The words are unequi- 
vocal and leave no room for doubt as to the 
stage of the proceedings contemplated by r. 12. 
It does not at all stand to reason that a Court 
can act under r. 12 at once without following 
rr. 10 and 11. This is the common sense view 
of the matter and this has been accepted by 
the Calcutta High Court. In the Madras case 
referred to above it has been held that r. 12 
deals with all cases of disobedience not covered 
by r. 11 whether there has been attachment of 
property or not and the issue of a proclamation 
or an order for attachment of property are not 
conditions precedent to the imposition of a 
fine for non-attendance in answ^ef to a sum- 
mons. 


THE PEESONATjTTY OF AN IDOJ.* 

BY 

Prof. Berwedalb Keith, d.c.l. 

Students of the evolution of religion, no less 
than jurists, are grateful to the iludicial C*om- 
mittee for its masterly pronouncement, of 
28th April, on the true nature of Hindu idols 
in the case of Pramatha Nath Mullick .v. Prn- 
dynnina Kumar Mullick and anoiher. From 
the juristic point of view, the merits of the 
Committee have been misapprehended in some 
quarters; it is not an instance of the applica- 
tion of Western judicial thought to Eastern 
religions, nor does it prove the pervasive and 
elastic character of the English common law. 
Few things, in point of fact, have done more 
• harm in Indian legal history than the effort to 
apply principles of the common law beyond 
their sphere, as in the famous instance of the 
permanent settlement of Bengal. The true 
ground on which the Committee deserves 
appreciation is the power which it has shown 
to carry out to their logical conclusion prin- 

• From the Journal ef Comparative L^ffhlatton and Inter- 
Law, 

K. P. 

is entl m 


ciples of Hindu law itself, a system which, in 
complexity and subtlety, often puzzles the 
keenest judicial intellect. 

I'lie relevant facts in the case at issue were 
really simple enough. Some years before his 
death, in 1846, a wealthy Hindu of Calcutta 
had consecrated and established in a private 
chapel in his dwelling-house an idol of his 
family deity, Eadha hhamsunderji, and in his 
Will, which included the idol in the enumera- 
tion of his property, he provided an enhovv*. 
ment for the upkeep of tue family worship and 
fuitrnsted the carrying out of the ceremonials 
to his widow until his adopted son reached the 
age of twenty, when he in turn was to under- 
take the task. This. son, Jadulal, took, in 
.1881, an important step, for he substituted 
the family dwelling with its cljapel, two dis- 
tinct houses, between which a chapel was 
erected with a private entrance from either 
house. Seven years later he executed a trust 
deed, in which he provided specihcally for the 
allocation of certain premises in the chapel for 
the use of this and other family idols, and ex- 
pressly forbade the removal of the idol from the 
appointed place unless provisions were made 
for the supply of otlier quarters at least equiva- 
lent. In 1891 Jadulal’s mother died, leaving 
by Will a large endowment for the mainten- 
ance of the worsliip of the idol of Eadha 
Shamsiinderji, and Jadulal himself died in 
1894. His estates were large, and, after an 
arbitration, it was decided that his three sons 
were entitled to equal shares of the residue; 
as there were only two houses, one was allotted 
to each of two of the brothers, while the third 
w'as given funds to acquire a third house for 
himself ; the chai)el was declared to be joint 
pro[^rty and the duties of w^orship were to be 
carried out in rotation by the brothers. A 
similar arrangement was also made regarding 
the performance of worship under the terms of 
Jadulars mother s Will. 

The seexmd son set up, in 1910-11, the sepa- 
rate establishment contemplated, and both in 
1911 and 1914, when his turn of caring for the 
idol came round, it was removed from the ori- 
ginal chapel and conveyed to his house, where 
due reverence was paid to it. In 1917, how- 
ever, exception was taken to this proceeding 
by Pradyumna Kumar, who had hv that time 
attained his majority, and who hold that the 
terms of Jadulars trust deed of 1888 prk^liided 
the removal of the idol from its original abode. 
Hence litigation, resulting in a decree of the 
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High Court in Calcutta in 1922 , whieli was re* 
■versed in the following year by the same Court 
on appeal, whiL both dedsiocs have now been 
set aside by the Judicial Committee, on the 
ground that the Court below had failed to give 
full etlect to the implications of the true doct- 
rine of the nature and character of a Hindu 
idol. 

The case for the Bespondent in the appeal 
at one time rested on the seemingly common- 
sense view that an idol was a chattel , which his 
adoptive father bad bequeathed to Jadulal, and 
that the latter had full power over it ; counsel, 
indeed, before the High Court, went so far, 
when pressed, as to hold that Jadulal might 
.have thrown it into the river without breach of 
obligation. On this view, the deed of 1888 
meant exactly what it said, and it sufficed to 
locate absolutely the idol, without power of 
removal for periodic worship elsewhere. The 
contention was not so irreverent as it might 
seem. The Veda, Indian belief asserts, is the 
source of all law, and the Rig-Veda itself (iv. 
24, 10), prints us with the appeal of a seer 
to the public to hire his idol : “ Who,” he 
asks, “ will pay ten cows for my Indra? 
■When he has slain with his aid his foe, let him 
restore him to* me.” Hei’e w-e have the 
' highest authority for the conception of an idol 
as a piece of merchandise, and Jadulal there- 
fore might be excused if he had held himself 
I entitled to treat the image of his god as an 
heirloom as to the dis|)osal of which he had en- 
tire control. 

But the Judicial Committee and the High 
Court agreed in rejecting this doctrine. They 
recognized that religious belief is not station- 
ary, and that it is not in the Vedas, but in the 
epics, the I’urftnas, the Tantras, and the law 
%b<xiks that the modem Hindu finds the essence 
of his religions practices laid down. If the 
Vedic Indian, like his Iranian cousin, was 
indifferent to idols, the epic already bids men 
provide in their houses painted iinages of the 
house deity and worship them with incense, 
flowers, perfumes, food and other enjoyable 
things, promising the inestimable boon of 
children to the obedient. Here we have the 
germ of the idea fully recognized in Hindu law, 

' the real personality of the idol as opposed to 
mere symbolic significance. If an imi^e be 
duly consecra^d with the rites enjoined in the 
Tantras, then it becomes a real being, in 
whiph dwells the divine spirit, and, like all 
beings, it is capa\>Ie of ownership of property. 


Jadulal' 8 father, when he consecrated the 
image of Radha Shamsundeiji and included it 
in the inventory of hia property, had no inten- 
tion of dealing with a chattel ; on the contrary, 
he was dedicating property to and for the bene- 
fit of the ueiiy, recoguized as a legal entity, to 
which a dedication might be made, and Jadulal 
himself acted on precisely the same view in his 
further dispositions in favour of the idol. 

The point of difference in the views of- the 
Judicial Committee and the High Court arose 
regarding the mode of securing due respect for 
this personality of the image. The Committee 
recognized that, under the arrangemento in 
force, the idol had not been represented in the 
Courts by any impartial custodian intent only 
on expressing the wishes of the deity, based on 
the interest both of himself and of the mem- 
liers of the family entitled to worship, includ- 
ing the four daughters of Jadulal, to whom no 
share in the management of the worship has 
been allotted. The legal custodians were 
clearly incapable of voicing the Will of the 
deity in view of their conflicting interests, and 
the Committee accordingly directed that the 
case should be reconsidered, the idol being re- 
pr^ented by a disinterested next friend ap- 
pointed by the Court, and the female members 
of the family being made parties, with a view 
to the framing of a scheme for the continuance 
of the family worship. A deity is not an in- 
fant, blit his spokesman will, as in the case of 
the custodian of an infant's estate, have to 
perform the duty of recommending such a 
course of action as may best accord with the 
dignity and honour of the god and the interests 
of his worshippers. The Court will control, if 
need 1», his interpretation of the wishes of the 
god, but, no less than he, it will aim to secure 
that the result shall be such as may be deemed 
most adequately to express the Will of the 
deity, even ehould it conflict with the express- 
ed wish of Jadulal. The logic is perfect, grant- 
ed the premises, which none of the beneficiaries 
could or doubtless would contest. 


LONDON NOTES 

fPUOW onu roilBFBIiOvnWNT.I 
Nov. 9tb, 10th, 12th and 13th. — Only one 
Board has been constituted for Indian appeals 
during the past treek, a separate Board being 
occupied in the hearing of appeals from 
Austolia and the Grown Colonies. Load 
Shaw presided over the Indian Board, the 
other members being Lord Fhtlumorg, Sir 
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John Edge, Mb. Ambbb Ali and Loan SaIi* 
VEaEN. xiwjir jLoruonipu Have been bearing 
arguments, wmca are not yet concluded, in an 
aij%ai irom niadrua by tbe Mamnija <>} 
Vutanagiani, agamst trie Hectetary of isiate. 
Tne government liad levied a penal assess- 
ment on certain lands in tiie Godavari under 
tne provisions of Aiauras Act 111 of 1.105. 
'me ‘“"da 111 suit are tankas formed in the 
river wnicb tue Appellant claims as accretions 
to his kuUpaUt laiiua, while the Wespondent 
contends that iney are a reformation in situ of 
a uovernment lauka. Messrs. Upjoiin, K. C., 
l>^arasimnam and Stibba liao represent the 
Appellant and Messrs. DeGruyther, K. V. and 
heiiwortny Brown the Hespondent. The 
furtner hearing was adjourned as Lord Philli- 
MORE was unanle to be present during this 

In the meantime an appeal from Bombay, 
M P. Bharuclia v. Wadital Sarabhai (S: Co., is 
being argued before the following Board : 
liORDS Dunedin, Shaw and Sumner, Sir J. 
Edge and 1.ord Salvesen. The Appellants 
claim damages for losses occasioned in dealings 
on the stock exchange. The Appellants sold 
share« to tihora and on receipt of his 
handed to him the documents of title. Ihe 
cheque was dishonoured on presentation but m 
the meantime Ghora had resold the shares to 
the Kespondents who purchased while aware 
of Ohora’s financial condition. The Appellants 
contend that the contract for sale to G . incor- 
porates a rule of the stock exchange to the 
effect that the contract for tlie sale of shares 
may be rescinded if payment is not made 
within a certain time and he relies on sec. 55 
of the Contract Act. The Eespondcut relies 
on sec. 121 and contends. .that the shares were 
delivered and the seller hhs no right of rescis- 

fiion. , 

Messrs. Clanson, K. C., E. D, liaikcs and 

Henry Johnston for the Appellants. 

Sir John Simon, K. G., Sir George Lowndes, 
K. G. and Mr. Duhi for the Eespondents. 


Lords Dunedin, Shaw and Sumner, Sib 
John Edge and Lord Sapvmen composed the 
Board which has been hearing Indian apjieals 
during the past week. 

Nov. 17th, 19fch and 20 th.— Mancckjz Pes- 
tonji Bharueha v. Wadilal Sarabhai rfc Co. 
This appeal from Bombay raises an interesting 
question as to the rights of an unpaid vendor 
of shares. The shares were sold by the Plain- 

V- 


tiffs to G,t a certified broker, and in pursu- 
ance of tne contract they handed over to G. 
the senp relating to the shares in exchange for 
the laicer's cueque for the purchase-money. 
'I'Jie cheque was dishonoured on presentation 
the following day, and G. was declared a de- 
faulter. in the meantime the Kespondents 
Who are alleged to have had full knowledge ot 
G.'s inabihty to meet his cheque obtained from 

G. possession of tbe share certificates and 
transfers. The Plaintiffs claimed the return <if 
the certificates and transfers and damages 
assessed at the loss in value of the shares. 
'Ihe trial Judge decreed the suit on the ground 
that the Plaintiffs as unpaid vendors had an 
equity in them which entitled them to call on 
the Kospondents for the return of the shares 
and to recover damages foi* the wrongful re- 
fusal to return them. The High Court on ap- 
peal reversed that decision and held that on 
delivery of the documents to G. no interest re- 
mained in the idaiutiffs on which an equity 
could be founded. Judgment has been re- 
served. 

Messrs. Clauson, K. G., E. D. Eaikes and 

H. Johnston for the Apjiellants. 

Sir John Simon, K. C., Sir Geo. Lowndes^ 
K. ('. and Mr. B. Dube for the Eespondents. 

Nov. 2.Srd. — The argumente were concluded 
in the appeal by the Maharaja of Vizianagram 
against tne penal assessment levied by Governs 
ment on certain tankas in the Godavari which 
the Appellant claims to be an accretion and re- 
formation in situ of certain other tankas 
which admittedly belong to him. Judgment 
was reserved. 


Nov. 20th. — Mr. Saunders applied for leave 
to appeal to the Irivy Council against a con.* 
viction for murder in Maung Kan v. King-Ern- 
peror (Eangoon). The application was dis- 
missed. 

Nov. 24th and 26tli. — Chandar Shekhar 
Baksh Singh v. Mt. Raj Kunwar. This is 
appeal from Allahabad in which the main 
question relates to the existence or not of a cus- 
tom and the validity of an adoption. The 
arguments are not yet concluded. 

Messrs. DeGruyther, K.-'G. and Wallaeh 
for the Appellants. 

Sir 0. Lowndes, K 0 and B. Dube for tbe 
Respondent. 

G. D. M. 
ftO 
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BECENT AMENDMENTS OF THE 
CHOTA NAGPUR TENANCY 
ACT. 

To 

Ths Editok, ’‘CaiiOutta Weeklx Notes.’' 
Sib. 

Will you kindly spare a small space in the 
columns of your esteemed journal lor tUe inser- 
tion of the following : — 

With the amendment of sec. 139 of the Chota 
Nagpur Tenancy Act (Act VI of 1908) as in- 
troduced in the B. & 0. Act of 19^0, varioue 
ditliculties which arose in .connection with the 
interpretation of the provisions of tiie old sec- 
tion have now been settled. Cl. (3) of the old 
section, for instance, which laid down provi- 
sions tor recovery of arrears of rent on account 
of — (a) agricultural land, and (b) rights of 
pasturage, rights to take forest produce, rights 
of fishery or other similar rights, has now been 
sub-divided into two parte : the new cl. (H), 
snb-cl. (c) deals with the first item and the now 
cl. (3), sub-cl. (e) deals with the second item 
of cl. (3) of the old section, and in the latter 
case the wofd “ rent ’’ has been substituted 
for the words “ anything payable.” The 
amendment is intended, as explained in the 
Statement of Objects and Reasons, ” to apply to 
rights of pasturage, rights to take forest pro- 
duce, rights of fishery and other similar rights, 
‘ payments in respect of which are already re- 
coverable in the same manner as arrears of 
rent of agricultural land ’ some of the provi- 
sions of the Act relating to land. ” “ Rent ’ ’ was 
defined in the Act itself and in the absence 
of any other provision with regard to the afore- 
said rights the old section presented much diffi- 
culty and it was necessary to explain in the 
Statement of Objects and Reasons that “ pay- 
ments in respect of rights of pasturage, rights 
to take forest produce, rights of fishery and 
other similar rights are recoverable under the 
procedure laid down for rent suits, though 
they are not ‘rent’ under the definition of 
that tenn.” The amendment thus remedied 
an ambiguity but did not rest there. 

The amended see. 1S9 of 1020 did not come 
Into operation fin the date on which the Chota 
Nagpur Tenancy Amendment Act (B. & 0. Act, 
VI 1920) came into force. It was reserv^ 
for future operation and effect was given to this 
section on the let March 1924, after it had 
undergone another amendment in B. A 0. Act, 


V of 1923. With regard to cl. (SH) of the 
Amendment of 1920, the tiitatement of Objects 
and Reasons expiams as follows : — “ It is pro* 
posed to give jurisdiction to toe Deputy Com- 
missioner (except during pendency of pro- 
ceedings under Chap. Xll) in lespect of all 
matters connected with those rights, but it is 
rnade clear that the provision does not refer to 
rights acquired under registered instrument 
such as a limber contract.” Rights created 
under registered contracts arc time excluded 
from the operation of this section. 

The present sec. 139 of the Chota Nagpur 
Tenancy Act, as modified by the amendments 
referred to alxive, presents another difficulty 
which still remains to be solved. It is with re- 
gard to the question of limitation. Under the 
old section the Deputy Commissioner had the 
e.xclusive jurisdiction to try rent suits and aec. 
234 of the Chota Nagpur Tenancy Act pro- 
vides the special law of limitation for all suits 
for arrears of rent. After the amendments of 
1920 and 1923 the jurisdiction has also been 
extended to the Revenue as well as Civil 
Courts ; but it is not made clear whether suits 
for recovery of anything payable in respect of 
rights of pasturage, etc., are to be governed by 
the general law of limitation provided under 
sec. 231 or special law of limitation for rent 
suits, under sec. 234 of the Chota Nagpur 
Tenancy Act, inasmuch as there is no provision 
in it akin to sec. 193 of the Bengal Tenancy 
Act (Act VlIT of 1885) which lays down : “ The 
provisions of this Act applicable to suits for 
recovery of arrears of rent shall, so far as may 
bo, apply to suits for recovery of anything 
payable or deliverable in respect of rights of 
pasturage, forest-rights, rights over fisheries 
and the like.” It is still lees clear whether 
" rights created under rogietered conti-act ” 
which are excluded from the operation of the 
amended sec. 189, and consequently from the 
Tenancy Act, are to be governed by Art. 110 or 
Art. 116 of the Indian Limitation Act. 

There is another point which requires elu- 
cidation for the purposes of limitation. Can 
the right to institute suits for recovery of 
money payable in respect of righti^ of pasturage, 
etc., acquired under registered instruments 
which are clearly barred under the old section 
by the special law of limitation provided under 
sec. 2^4, revive under the amended section, if 
Art. 116 of the Indian Limitation Act is to 
apply to suits fenr recovery of payments in res- 
pect of these rights? ' There is no provision in 
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the Cliota Nagpur Tenancy Act corre^nding 
to cl.- (b) of sec. 184 of the Bengal Tenancy 
Act. The attention of your numerous en- 
lightened readers is invited on the subject. 


I remain, 

Sir, 

Yours truly, 
Golukb Eehabi Bay, 
Pleader, Ranchi. 


Banchi, 

The 13th January 1926. 


,^otes of (Soaeo 

CALCUm HIGH COURT. 

Btorafe dMilloBi not rot roportod 
(Tho Importuit omm to bo lulif roporiod boromitor.) 

Civifi ApcrliiAte Jurisdiction. Before 
WalmbIiKY and Mukebji, JJ. S. A. 
Nos. 779 and 780 or 1923. SHIB CHAN- 
DBA BANEBJI, Plaintiff-Appellant r. 
UMESH NATH BOY and others, DeJen- 
(lanta-Bespondents. The 4tb December 
192.5. 

Village Choukidari Act (VI of 1870, B. C.), 
sec, 61 — Order of the chakran commissioner — 
Finality of — Title suit. 

The Appellant brought these two suits along 
with others for recovery of khas possession of 
lands on the allegation that those lands having 
been resumed by Government under the pro- 
visions of the \ Ulage Chowkidari Act (Bengal 
C. Act VI of 1870) were transferred to tJie 
zemindar and that the Plaintiffs took setflc- 
ment of the same from the zemindar. The 
Defendants alleged that l^e lands were not 
chowkidari lands but that they had a jamai 
right to those lands and that they appertained 
to their holdings and the Appellants were there- 
fore not entitled to get khas possession thereof. 

The only questions for decision in this second 
appeal \vere, whether the report or the order of 
the chakran commissioner appointed under 
sec. u8 of the said Bengal Council Act No. 6 of 
1870 to enquire into and determine under sec. 
59 of the paid Act the question, whether any 
particular land is chowkidari chakran land and 
demarcate their boundaries in proceedings 
under sec. 61 eff the said Act, is final under the 
concluding portions, viz., para. 2 of the said 
section, so that the Civil Court is not com- 
petent to try tbii£ 9 BSition of title to the same ; * 


and whether the suit was barred by the statute 
of limitation. 

Mr. Ram Chandra Mazumdar (with Babu 
Norendra Nath Chovodhury) for the Appellants 
contended that the order of the chakran com- 
missioner under sec. 61 is final and conclusive, 
that the lands in question were chowkidari 
chakran lauds. So long as that order stands it 
is ooncluuve evidence that the lands are 
chowkidari chakran lands, and therefore bind- 
ing upon the Bespondents and cited Madhu- 
Sudan Banerjee v. Girish Chandra Ghose, 
(1905) 2 C. L. J. 302 : s. c. 9 C. W. N. cxxiv 
(124) and Nobokrista Mukherji v. The Secre- 
tary of State for India in CoundU, (1885) 11 C. 
632. 

Mr, Hemendra Nath Sen (with Babu Gopen- 
dra Nath Das) tor the Bespondents contended 
that the commissioner’s order under sec. 6L 
does not oust the jurisdiction of Civil Court 
to try the question of title and cited Hira Lai 
Mukerji v. Prema Moyi Debt, (1906) 2 C. L. 
J. 306 (310). 

Babu Norendra Nath Chovodhury in reply. — 
The observations of their Lordships in Hira 
Lai Mukerji’s case are merely obiter. 

Held — ^When there is a compliknce with tlie 
provisions of sec. 61 of the Village Chowkidari 
Act (VI of 1870, B. C.) the propriety of the 
order of the rommissioner cannot be question- 
ed in the Civil Court. 

The commissioner’s ordem are “ final and 
conclusive ” in this sense that the Defendants 
are debarred from asserting that the lands are 
not chowkidari lands. The words " final and 
conclusive ” are not ambiguous and must be 
taken in their ordinary and literal sense. 

Madhusudan Banerji v. Girish Chandra 
Ghose, (1905) 2 C. L. J. 302 : 8. c. 9 C. W. N. 
cxxiv and Nobokrista Mukherji v. The Secre- 
tary of State for India in Council, (1885) 11 
Gal. 632, followed. 

The remarks in Hira Lai Mukerji v. Prema 
Moyi Debi, (1905) 2 C. L. J. 306 at p. 310 are 
regarded as obiter. 

H. D. G. 'Appeal decreed. 
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Lady Sanderson's death. 

It is with deep regret that we notice the 
death of Lady Sanderaon, wife of the Chief 
Justice of Bengal, which took place in ^ndon 
on the night of Saturday the ‘23rd instant. 
Sir Lancelot Sanderson, who had left for homo 
on receiving news of Lady Sanderson’s serious 
illness, just Arrived in time to see her alive. 
Lady Sanderson died five hours after her hus- 
band's arrival. Wo convey our sincere condo- 
lence to His Lordship the Chief Justice and 
the members of his family. His I^rfship is 
very popular for the amiable qualities of his 
character, for his uniform courtesy and kind- 
ness to alt. Naturally his bereavement has 
evoked deep S 3 nnpathy from all. Lady Sander- 
son was a very talented lady. She was an 
artist and the author of some beautiful poems. 
She was, associated with many philanthropic 
and social institutions in Calcutta and used 
to work in their connection till she fell ill 
and left for home. It is the mutual devotion of 
Sir Lancelot and Lady Sanderson, that has 
touched the heart of the Indian people most. 


Defective constitution in politically progres- 
sive countries. 

We often complain of our constitnlion. But 
it is not always the constitution but the men 
that matter. ‘New Zealand has a nominated 
second cljamber and usually all legislation is 
originated and drafted in that house. The 
• house of rejiresentatives is elected on man- 


hood suffrage and it occupies itself with 
the finance and, to use the phrasedogy 
so common in India, with nation-build- 
ing departments. The reform or reconsti- 
tution of the second cliamber has been mooted, 
now and again, but neither the people nor the 
house of representatives bother about it. 
They think that it is rather an advantage to 
leave the drafting of legislation to the elder 
and more expeiienced politidans who are nomi- 
nated to that house. Still we find that New 
Zealand ig the most democratic and go-ahead 
amongst the British Dominions. The New 
Zealanders were the first to introduce in their 
oountry many socialistic reforms such as old- 
age pension. They provide free, compulsory, 
elementary education for all boys and girls. 
About cent, per cent, of their population is 
literate, including the Maories, the original 
natives of the country. They We made great 
improvement in agriculture and industries and 
in railways, transport and communication. 
They arc very industrious and consequently a 
very prosperous people and pay a very high 
percentage of tax for education and the deve- 
lopment of the country. Take next Canada. 
The Canadian model of Self-Government has 
been adopted by the Irish Free State for their 
constitution. But under the Canadian consti- 
tution the upper house originally was a nomi- 
nated body. The Canadians, however, have 
by working the constitution made it respon- 
sible to the legislature (the House of Com- 
mons). Tn America the Senate is a very power- 
ful body yet it is not elected by the direct vote 
of the people but by the vote of the State legis- 
latures. It consists only of 90 members and is 
considered “ The masterpiece of constitution- 
makers.” It wields often greater power than 
the Congress, wliich represents the people of 
America. The Congress is only supreme in 
financial matters but the Senate often dictates 
the policy of the Government. The House of 
iKurds in England was till lately representa- 
tive of a privileged class. Its powers have 
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now been curtailed. The reform and recon- 
Ktitution 01 me nouse is oeiiif{ penoUicaily dis- 
ouseed by eminent men but the Hingusn people 
are always averse to making any drastic 
changes m their constitution. 

Eeform of the House of Lords. 

' In tnis connection the suggestion that is 
made by the Ht. Uou. Sir John Boss, LL.D.. 
last liord Chancellor of Ireland, lor the letorm 
of the nouse of Lords in the last number of 
the journal of the Society of Comparative 
Legislation will be found very interesting. 
The learned writer says that the House has 
enjoyed a fame and prestige from a period 
earner than the Borman Conquest. To uphold 
its past traditions the Jmrds should be allowed 
to eiect ISO such members as have hold high 
oflices or been members of the House of Coiii- 
inons and 100 members should be nominated 
by the Crown on the advice of Ministers. The 
reason assigned for his suggestion is that by 
no system of election the services of such men 
could be secured for the due discharge of the 
duties of an efficient revising chamber. If a 
second chamber was elected on a broad fran- 
c.hise, the second chamber would be but a 
duplication of the first. In support of his view 
the learned writer says, “ the latest experi- 
ment, in the appointment of a nominated 
Senate in Ireland, has so far been a distinct 
success.” The last word with regard to con- 
stitution-framing is furnished by Ireland and 
this seems to be the strongest argument in the 
learned writer’s favour. Elected representa- 
tives generally represent majority interest and 
it may with good reason be urged that the re- 
presentation of minority interests and special 
interests, could only be secured by nomination. 
The Rt. Hon’ble Ex-Chandfellor is no great 
admirer of party government. For, he says, 
that ” nearly all great nations in the past hpe 
l)een brought to ruin by fierce party conflicts 
and intense dissensions.” He also suggests 
that a reformed second chamber in England 
should have representatives from ” the Domi- 
nions, the Empire of India and the Depen- 
dencies of the Crewn ” which, in his view, 
“ would give the chamber a strong Federal and 
Imperini c’’ar8cter.” But we have said before 
that the British people are very averse to make 
any drastic changes in their constitution and 
iwefer to build’ it up by slow stages bv the estab- 
lishment of constitutional jponventions when 
there is any occasion for any change. 


LONDON NOTEb. 

(FBUM UUK OUMItaMIKMUKMT.i 

Dec. let, iu25.— Judgment was delivered in 
Ch^iranjit Singn v. tiar Stoarup (AUanabad) 
and the appeal was dismissed. 

Dec. 2nd. — Judgment wa3 delivered in Afan 
Singh v. Nawlakhbati (Patna) .and the appeal 
was dismissed, 

Narain Singh v. N'franjan Cludtravarti 
(Allahabad). This was an application fdk k 
review and for rectification of the^<»dMr ifi 
Council passed in 1923. *■ , . 

The suit which raised importa^AvIvtions 
as to the rights and powers of ^hdtmb cbmo 
on appeal to the Judicial Committee and judg- 
ment was delivered in October 1923. The suit 
was to enforce by sale mortgages executed over 
his property by the Hundwa Baja and the de- 
fence was that the property was ghatwali and 
inalienable. 

That defence prevailed before the Privy 
Council. The case is reported in 28 C. W. N. 
361. 

Messrs. Upjohn, K. C., DcGruyther, K. C'. 
and Wallach fur the applicant abandoned the 
application for a re-hearing, but contended that 
there had been an error in the Order in Council 
in that the suit had been dismissed and the 
Plaintiff’s right to recover the loan on the per- 
sonal covenant had . not been safe-guarded. 
The Board were of opinion that no personal 
relief had been prayed for in the suit and they 
dismissed the application. 

Sir G. Lowndes, K. C. and Mr. E. B. Baikes 
appeared in support of the Order in Council. 
G. D. M. 

JlffUf of Coftf. 

PBIOT OODMOIL. 

[Apfial frou B^mooov.J 
At TRl (^OUBT OF UlOKmOBAlI PaUCI. 

Ptwent! ' 

Tai Kilo’s Most Exoki.i.bkct 
JHAirSTT. 

liOBD Prbsidrmt, V. M. Abdul 

Sir John Qilhour, . Uhbxih 

Loud Chaubrrlain, v. 

Sir Artukr Stbbl-Maitl&nd, KiKO-ExpaBOB. 
Sir Bbilbt A' srov. 

1925, 

10. l)**cember. 

Special leave in CrimitMl cases, grant of— 
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Violation of the principles of law and natural 
justice. 

In ihis matter an application to the Privy 
Council was made for special leave to appeal on 
:ind November 1^25. The loliowing is tne text 
of the order that has been issued. As special 
leave in Criminal cases is granted in cases 
only where there has been some disregard of 
the principles of natural justice and on very 
rare occasions, wc reproduce in extenso the 
Ordk of His Majesi*! in Council below which 
is as follows ; — 

Whereas there was this day read at the 
Board a report from the Judicial Committee of 
the Privy Council, dated the 2nd day of Nov- 
ember 1926,>in the words following, viz . : — 

“ Whereas by virtue of His late Majesty 
Jving Edward the Seventh's Order in Council 
of the 18th day of October 1909 there was re- 
ferred unto this Committee a humble petition 
of V. M. Abdul Bahman in the matter of an 
appeal from the High Court of Judicature at 
Bangoon between the Petitioner-Appellant and 
your Majesty Bespondent setting forth 
(amongst other things) that the Appellant was 
convicted by H. 8. Sitzler, Esq., District 
Magistrate, Bangoon, on the Ist June 1925 on 
two charge!^ framed under secs. 466-109 and 
466-116 of the Indian Penal Code, respectively, 
and sentenced to two years’ rigorous imprison- 
Jiient on the first charge, no sentence being 
jiassed on the second charge : that the Appel- 
lant appealed against the convictions and sen- 
tence to the High Court and by judgment deli- 
vered on the 27th August 1925 the High Court 
upheld the conviction upon the first charge 
but reduced the sentence awarded to one of 
rigorous imprisonment for nine months : that 
after the hearing of the appeal and before the 
delivery of judgment therein on the 7th August 
1925 the High Court called upon Mr. Sitzler 
fo furnish a report upon certain questions relat- 
ing to the procedure adopted at the trial and 
the report was furnished by Mr. Sitzler on the 
8th August 1925 : that the subject-matter of 
the report related to one of the grounds of ap- 
peal which was argued at the hearing : that 
the report, the contents of which were adverse 
to the Appellant’s contention, was adopted by 
the Judges and is cited seriatim in their judg- 
ment : that tWe contents of the report were not 
(?ommunicnted at any time prior to the judg- 
ment to the Appellant or his leg'll advisers nor 
was anv opportunity mven W soy ^bserx^t^onB 
to be addressed to the Courl; thereon on behalf of 


the Appellant : that prior to the hearing of the 
appeal a leport dealing with the same matters 
had been fuiiushed by Mr. Sitzler to tne Assist- 
ant (iovernment Advocate, Baiigoon, which 
report was m ihe possession of tne proeecution 
at the hearing of the appeal : that neither the 
existence nor the terms of this report w^ere at 
any time communicated to tlie Apipellant or 
his legal advisers and the report itself is in 
some i>articular8 inconsistent with the later 
rei)oit of the 8th August 1925 : that prior to the 
furnishing of the report, dated the 8th August 
1926, on the 6th August 1925 Mr. Sitzler had a 
private interview with one of the Judges who 
had heard the appeal at which neither the Ap- 
pellant nor his legal advisers were or were in- 
vited to be present ; that the trial of the Appel- 
lant was conducted and the ap^ieal to the High 
Court was heard on a record prepared in dis- 
regard of the provisions of secs. ^60 and 361 of 
the (’ode of Criminal Procedure : that the trial 
was conducted on a charge framed in contra- 
vention of sec. 233 of the Code of Criminal 
l^rocedure : tliat the trial was conducted in dis- 
regard of sec. J91 of the Code of Criminal 
Procedure : that at the trial inadmissible evi- 
dence was admitted, tlie nature of which was 
highly prejudicial to the Appellant and such 
evidence was acted n|)on by the District Magis- 
trate in arriving at his decision : that at the 
trial tile evidence of accomplices and persons 
in the position of accomplices was received and 
acted u|K)n by the Magistrate without any 
corroboration of tlieir testimony being either 
required or given : that the two charges were 
distinct and set>arate charges but the evidence 
adduced in the support of one charge was ac- 
cepted and acted upon by the District Magis- 
trate and High Court as evidence in support of 
the other : that the District Magistrate mis- 
directed himself on the question of the motive 
which the Appellant might have had for the 
commission of the offences with which he was 
charged and that on the appeal the Judges fell 
into the same error and further regarded pos- 
sible motive as evidence supporting the com- 
mission of the alleged offence : that the Dis- 
trict Magistrate and the Judges of the High 
Court without reference to the Appellant consti- 
tuted themselves experts in respect to the 
nature of certain documentary alterations 
formeil the siibiect of .the first, charge 
without having the assistance of an expert, for 
the T^urnose : that by reasons of the . matters 
above set forth the trial of the Appellant was 
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conducted in violation of the principles of law 
and of natural justice : And humbly prayiiig 
Your Majesty in Council to grant him special 
leave to appeal from the judgment of the ‘2'itli 
August 19i5 or for such other order as to Your 
Majesty in Council may seem fit. 

“ The Lords of the Committee in obedience 
to His late Majesty’s said Order in Council 
have taken the humble petition into considera- 
tion and having beard Counsel in support 
thereof and in opposition thereto their Lordships 
do this day agree humbly to report to Yoiur 
Majesty as their opinion that leave ought to 
be granted to the Petitioner to enter and pro- 
secute his appeal against the judgment or 
order of the High Court of Judicature at'Ean- 
goon, dated the ‘27th day of August 1925 : 

“ And their Lordships do further report to 
Your Majesty that the proper Officer of the 
said High Court ought to be directed to trans- 
mit to the Registrar of the Privy Council with- 
out delay an authenticated copy under seal of 
the Record proper to be laid before Your 
Majesty on the hearing of the appeal ujxm pay- 
ment by th Petitioner of the usual fees for the 

same." .. i 

His Majesty having taken the said report 
into consideration was pleased by and with the 
advice of His Privy Council to approve thereof 
and to order as it is hereby ordered that the 
same be punctually observed, obeyed and earned 
into execution. _ ^ - 

Whereof the Judges of the H^h Court of 
Judicature at Rangoon for the time being and 
all other persons whom it may concern ^ to 
take notice and govern themselves accordingly. 

Sir John Simon, Mr. K. N. Ghaudhuri and 
Mr. Walter Framjtton l-cp|rescnted the Peti- 

lioner. * 

Mr. Kcntcorihy Brown for tlie Crown. 

CALWTTAHIOT COOHT. 

BAoent deolBlona not yet roported 
(The ImpoTUnt cases be l«lly reportei » 

Testamentary a.nd Intestate .Tiiriswotion. 
Reforo Ruckeand, J. In the goods of 
SYRD MAllOilED EUR A SHCOSTllV, 
deceased. The •20lh Janiiaiy 1926. 

Oral Wtll, proba'.e of, of a Mahomedan. 
Probate was granted of an oral Will made 
by a Mahomedan. 

' ThiR waB an application for the probate of an 
<ffa1 Will of a Mahomedan governed by Shia 
law who died on 3rd May 1926 leaving pro- 


perties both within and without the jurisdic- 
tion of this Court. On 21st March 1925 the 
testator invited three of his friends to dine 
with him in the evening and in their presence 
and in the presence of his sister declared his 
last Will in Urdu language and requested 
them to be witnesses to the same ; the English 
translation of the substance and purport whera- 
of is as foUows : — 

” 1 have a daughter Soogbra Begum and a 
full sister Hossaini Begum with whom 1 am 
living. My sister Hossaini Begum looks after 
and tends me and my daughter Soogbra 
Begum. 1 have given her away to my sister 
Hoseaini Begum. And Hossaini Begum is 
bringing her up as her own child and she 
(Hossaini Begum) is also taking care of her. 
She also tends and takes care of mo. There- 
fore I direct (by W'ill) that after paying up my 
liabilities and meeting the expenses of coffin 
and interment 1 absolutely bequeath one- 
third of my properties to my sister Hossaini 
Begum and tv.'o-thirds to my daughter Soogbra 
Begum. 1 appoint my sister Hossaini Begum 
the executrix of my entire estate and the 
guardian of my daughter Sooghra Begum as 1 
have no other brother or sister of my own. 
This is my sincere desire and ifitention and 
this is my last Will.” 

The petitio was filed by the Executrix for 
the probate of the said verbal Will. After 
usual citations the matter came before Buck- 
land, J. 

Mr. M. N. Kanfdal on behalf of the Execu- 
trix argued that the testator dictated the Will 
in presence of several witnesses, two of whom 
have sworn ..ffidavits in support of the applica- 
tion. Notices have been issued ns directed 
and there is no opposition. [Cited Mahomed 
'Ibba V. Mariambai and others, (1899) I. L. R. 
24 Bombay 8 and Gokul Chand v. Mangal Sen 
and others, (1902) T. L. R. 25 AU. 313.] 
The deponents are present in Court to be exa- 
mined. 

BtJCKiiAND, J.— Since there is no oi)ix«ition 
there is no need to examine them. Has any 
different procedure been laid down with regard 
to an oral Will? 

Mr. Rail] Hal. — As appears from the reported 
cases the procedure is the same. 

Buokland, j. — ^L et the probdte issue. 

Messrs. Nan and Das, Solicitors fjsr the Ap- 
plicant. 

p, D. Prohgte grarited. . 
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Chief Justice’s return to Caicutta. 

We understand that information liae been 
received that Hia Ijordahip the Chief Justice of 
Bengal, who went home on account of Lady 
Handereon’e illness, after his sad bereavement, 
has decided to return to India and resume his 
tlnties on the 8th of March next. 


Barristers'* Robes. 

We publish in another column the communi- 
cations that passed between the General Coun- 
cil of the Bar in England and the Calcutta Bar 
and the Bar at Eangoon regarding Barristers’ 
robes and the resolutions passed by the Bar 
Council in this connection ao published in the 
report of the General Council of the Bar. 


Comnionwealth of India Biil. 

Mrs. Besant’s C<Mnmonwealth of India Bill, 
which, after it was settled by Sir Henry Slesser, 
K. C., the Solicitor-Generai in the late Lalmur 
Government, has been read for the first time 
in the House of Commons is not before us. 
We saw the original draft which was prepared 
by Mrs. Besant vrith the help of some of her 
lawyer colleagues. It followed in many respwts 
the lines of the Irish Fi'ee State Constitulaon. 
But the fundamental difference between the 
constitution outlined in the Bill and the Irish 
constitution Hea in the fact that the latter is 
not a federal constitution . The Irish Free State 
has therefore declared in their constitution 
that the ^minion Status of Canada is their 
.model But as provincial autonomy is an 


ideal with us, there is no other alternative be- 
fore us than that of a federal constitution for 
our Central Government. We have pointed 
out before that the statutory Canadian consti- 
tution is in many respects unsatisfactory. The 
Provinces in Canada are by no means autono- 
mous and cannot be called self-governing. 
The statutory constitution of the Central Gov- 
ernment of Canada, though defective in fenm, 
has, however, by working it in the spirit of the 
English constitution and by the establishment 
of conventions, been made a thoroughly self- 
goveriling and responsible one. 


The constitution of the Commonwealth of 
Austmlia is that of a federal State like that 
of the United States. Ti;e constitution of the 
Commonwealth of Australia was framed at the 
close of the last century and it has' been work- 
ing for only a quarter of a century. But its 
success is due to the fact that the States, siwh 
as Victoria, Tasmania, Queensland, New 
South Wales, etc., had become autonomous 
and self-governing by their own constitutional 
struggles with the Colonial office. Federation 
between them thus became possible. The 
representatives of these States met in Con- 
vention and the Commonwealth of Australia 
Act was drafted by them and submitted 
to and pa«ised by the British Parliament 
in 1900. So long as we cannot agree 
and formulate our own constitution in any defi- 
nite fornj, there is little chance of any consti- 
tutional refonns coming to a head. We there- 
fore welcome the Commonweath of India Bill 
as a ))ioneer attempt in this direction. We 
cannot express any opinion on it till we have 
the full text of the Bill introduced in Parlia- 
ment before^ ns. There is no chance of its 
being passed in the present Parliament. But 
we may say here that a great deal of 
spade-work will have to be done before 
we can frame a satisfactory constitution 
for the Provinces and the Central Govern- 
ment of India. For instance we shdl have to 
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deckle whether the Provincial Legislatures 
sliould be uni-cameral or bi-cameral. In 
Australia many States have a bi-cameral con- 
stitution but in Canada most of the provincial 
legislatures are uni-cameral. In Australia, 
although the States are self-governing yet we 
may mention that in some of the States such 
as Queensland and New South Walee the 
members of the Second Chamber are nominat- 
ed by the Clovernor for life on the advice of the 
Ministers. Popular (Tovernments are thus 
ordinarily provided with a brake to prevent it 
from running a headlong course. 

[n view of the above facte the following note 
on the Commonwealth of India Bill from our 
Jiondon legal contemporary of the Law Times 
will be found interesting : — 

The Commonwealth of India Bill, which has been drawn 
lip hy Sir Henry Slesser, K. C., the Solicitor-General in the 
late Labour Government, and Mr. Arthur Henderson, jnn., 
proposes to confer npon India the status of a self-goyerning 
Dominion, with cortain reservations. The Gonstitntion wonld 
be of n federal type with autonomous Provinces. It is pro- 
(tosed that the Commonwealth Legislature would consist of 
u Logialati"fl Assembly and Senate, while for the present the 
Provincial Legislatures would be single chambers, though 
provision is made for provinces to determine whether they 
will have second chambers This tendency to depart, in tho 
framing of Provincial JiOgislatures in a federal Constitution, 
from “The Principlo of Two Hiusos," or the “Bicameral 
’System,’' as it has been phrased by Jeremy Bentham, which, 
-vn the words of Professor Lieber, “accompanies the Anglir 
van raca like tho common law,’’ is not without its parallel in 
t.ho various Constitutions, which are versions of their great 
jtrototypo, the British Constitution. Thu<, in the federal 
Constitution of the Dominion of Canada, the Dominion Par- 
liament consists of the Governor-General and two Houses - a 
•Senate and a House of Commons • but the Provincial Legis- 
iaturos consist of a Lieutcnant-tiovernor and one House of 
elected representatives, except in Quebec and Nova Pooti*, 
1.0 whose Legislatures respectively there is added a second 
House called tho Legislative Council. Under the provisions 
of the Commonwealth of Australia Act (G3 A 04 Yiot., o. 12) 
the Constitution of the sevoral States, and the powers of their 
Pirliaments, which woro originally bicameral, romain as before 
except where expressly altered hj or nn^r the Constitution 
of the Commonwealth. The fact that wnile in the Legisla- 
tures, with the exceptions mentioned, of the Provinces of the 
Dominion of Canada, the unicameral system obtains, wheicts 
the Legislatures of the States of which the Commonwealth of 
Anstraiia is composed nre bicameral, may be explained by the 
contrast between the federations of Csnada and Australia. 
The constituent parts of the federation in Canada are pro- 
vinces, whatever their st^itus before the British North Ame- 
rica Act of 1867 (^0 A 31 Viet., o. 3), establishing the Domi- 
nion of Canada ; they are not self-governing colonies after 
it; whereas the States of which the Commonwealth of 
Anstraiia is composed are, and romain, self-geveming Colo- 
nies, while at the 8a'*'e time combining in federation to form 
11 larger whole. The provision that the Legislatures of tho 
constituent parts' of the proposed Commonwealth of India 
should be unicameral, while the bicameral system would bo 
maintained in tho Commonwealth Legislattire, may arise 
more "from ooniiderations of convenience than of constitu- 
tional morality. 


[Voi.. SXfi. 

Bi'Cameral Legislature and its advantages. 

In our last issue we noticed the opinion of 
the last Ex-Chancellor of Ireland on the ad- 
vantages of an efficient ^ond Chamber and 
his views with regard to the reform of the 
House of Lords. In an article on the same 
subject by Brigadier General P. G. Stone, 
contributed to the November number of 
the Nineteenth Century and After, he main- 
tains that the British Legislature after the 
Parliament Act of 1911, has practically become 
uni-cameral. and he discusses at length the dan- 
gers to the community from outbursts of 
^pular passion and class-war that are likely to 
follow from it. Leaving out his historical 
review of the past and the present situation 
in this connection, we only give below his 
conclusions with regard to the advantages of 
an efficient Second Chamber. 

Every oouBtitutionally governed Country has the safegoard 
of a Second Chamber, the constitution of which is deter- 
mined by various factors and considerations peculiar to the 
country for which it is framed. There is one point which is 
common to the constitution of all Second Chambers, which 
is, that the Second Chamber shsll not be a mere replica of 
the Lower House, but shall have sufficient authority and in- 
dependence, and enjoy such a measure of the confidence of 
the country as will enable it to exercise its functions in tho 
best interests of the country, even when its views do not 
coincide with those of the other House. To ensure this 
independence it is the universal practice 86 to safeguard 
the tenure of seats in the Second Chamber as to provent a 
dissolution of the Lower House from affecting the composi- 
tion and continuity of function of tho Second Chamber. 
Tho Second Chamber therefore in all countries represents 
stability and continuity, it is unaffected by evanescent waves 
of popular passion, sentiment, or prejudice, which may deter- 
mine the composition or tho life of tho Liiwer House, and 
it is at tho same time equally a bulwark against tho assump- 
tion of autocnitic powers by Presidents or Ministers who 
may too easi'y bend the Lower House to their dominating 
will and induce it to accept measuros which are opposed 
to the common woal. In some cases the members of the 
Second Chamber are wholly removed from the influenoe of 
the caucus or party machine, and in all cases are less depen- 
dent on such influence than are the members of the Lower 
House. 

Trial by Jury of less than required number. 

In a recent American case the Plaintiff 
brought an action of slander against the De- 
fendant. At the trial it was found that the 
eight men required by statute to make up the 
jury could not be obtained. The parties agreed 
to proceed with the trial before seven juiore. 

verdict was returned in favour of the Plain- 
tiff and from a judgment given thereon the 
Defendant appealed. The Plamtiff took the 
preliminary objection that no appeal |^y. Thu 
objection was allowed, the Court holding that' 
by proceeding with an incomplete jury the 
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trial ' Court lost its judicial character and be- 
came a board of arbitration. The follovin^t 
comment on the case which appears in the 
Harvard Law Review is instructive. Ap- 
pellate jurisdiction includes only the hear- 
ing of appeals from a judicial tribunal 
acting in its judicial capacity. There is 
some authpnty for the proposition that 
when the parties waive their right to a 
jury tria^ without statutory authority they in 
effect submit the facts to the judge as arbitr^ 
tor and there is no appeal. But the Court in 
the principal case while admitting that the 
parties may dispense with the jury entirely 
without losing the right of appeal argues that 
the submission of the facts to a body of seven 
men, a tribunal unknown to the law, is an even 
further departure from a judimal proceeding. 
This view seems unduly technical. To ex- 
pedite the trial parties are frequently willing 
to proceed with less than the required number 
of jurors, the right of appeal being unquestion- 
ed. Tt may happen of course that the pro- 
ceedings in the trial Court are so clearly extra- 
judicial that there is no basis for Appellate 
Jurisdiction. But unless this is the case it 
would seem tl\jit the intent of the parties 
should govern. 

^ 

^Contempt of Court. 

Tn the same journal a peculiar case of oon- 
teuipt of Court is noticed. Two persons were 
convicted and sentenced to a term of imprison- 
ment. Tn the jail they were allowed liberties 
unauthorised by law amounting to a technical 
escajK! under circumstances rendering it evi- 
dent that the sheriff who was keeper of the 
prison knew of and authorised the action. An 
American statute makes it criminal for sheriffs 
l%o abet the escape of prisoners. It was held, 
however, that tlm sheriff was in contempt of 
Court. The learned commentator observes 
that interferences with a Court’s administra- 
tion of justice are punishable as contempts and 
a sheriff is guilty of contempt if cha^eable 
with the loss of a prisoner for judicial proceed- 
ings; likewise, if he wrongfully frees a civil 
^pntemner preventing the Court from enforcing 
fts decree. But since the Court’s role ends 
a'fter Anal sentence .in a criminal ease it has 
been argued that a subsequent interference 
with the prisoner is of no concern to the sen- 
tencing judge and thus no contempt of Court 
is involved. PreA’efiting the enforcement of its 

iMtr 


past sanctions weakens the Court’s power but 
such interference seems too remote and the 
argument that it is contempt to disobey the 
order of commitment would apply to failure to 
fulAI any judgment. Yet most decisions find 
contempt. In the case of a criminal contempt 
which though similar is not a crime it does 
seem that the Court retains some control over 
and interest in the prisoner until by complet- 
ing the sentence he has purged his contempt. 
On this narrow ground the case in question 
seems clearly right. That the Defendant’s 
acts were also indictable as crimes under the 
general penal law of the land does not prevent 
this additional sentence for contempt. 

€xtnut. 

VI. — BanUters* liohe^, 

(1) Ailwcatss in 

The council received a communication, dated 
the ISth March 1925, from the Calcutta Bar 
calling attention to the decision of the judges of 
the High Court of Calcutta that vakils 
whey had been admitted as advocates should 
wear barristers' robes, together with a copy of 
the rcsoliuion passed by the memb'en of tho 
English Bar practising in Calcutta as fellows: 

** That in view cf the decision of the honoura- 
ble judges of the High Court in allowing the vakil 
advocates to use barrister's gown and bands, the 
Bar should send a representation to the General 
Council of the Bar." 

The following resolirlion was passed by the 
council : - - 

** That in their opinion the barristei’s gown 
and wig arc, by long usage, the distinctive costume 
of an English, barrister. Li India tho wig has 
been discontinued, but the ^gown still remains <thc 
distinctive costume of a barrister. 

** The wearing of this costume is equivalent to 
a statement that the wearer is a member of 'the 
English Bar. 

** The council are of opinion that persons 
should net bo permitted to wear that ccstume 
who are not members of the Bar- 

The council have dealt above only with the 
English Bar, but according to their iaformoltiori 
what they have said applies with solne mcdifica- 
tions to the Srottish and Irish Bars, and possibly 
some Colonial Bars." 

The council also resolved that their views 
should be respectfully submitted to the Chief 
Justice of Bengal and the other judges of the 
High Court of Calcutta. 

The council also received a commurication, 
dated the Tth May 1925, from the Patna High 
Court Bar Associ.^ion, enclosing a copy of their 
resolution protesting against advocates whe are 
not barristers wearing tho barristers* robes. In 
a subsequent letter of tho 2dth May 1925, the 
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council were informed of the decision of the 
iudocs of the High Court, Patna, to the effect 
that barrigters’ robes should not be worn by 
vocates who were not members of the English 

(2) Advoraies in Burma . 

The folbwinj? communication, darted the 9th 
July 1025, from the Bar at Rangoon was received 
by the council 
Dear Sir, 

I have been asked by some of the bamslter 
members jf this association to obtain your advice 
on the following: — 

Wo have now a High Court here (formerly a 
Chief Court) and barristers are admitted to 
practise therein as “ adveeates wearing the 
usual barrister's giown and bands. Vakils and 
tirst-grado pleaders and solicitors are also allowed 
to practise therein as advocates," but hitherto 
wore such gowns as appertained to vakils, first- 
grade pleaders and solicitors. 

Some months ago the judges issued an order 
that there was to be one uniform robe for ad- 
vocates generally, and Axed on the English Bar 
gown and hands for all alike. 

The members of the Bar raised an objection 
to any advocate other than a graduate of one of the 
Inns of Court wearing the gown and (or) bands. 

The honourable judges gave way on the ques- 
tion of tho gown (substitu'ting a gown like the 
Cambridge B.A. gown) but retained the bands. 
However, some who are not barristers still a|v 
pear in Court in the Bar gown and bands. 

Wo are anxious to find out whether we have 
any and what power to prevent other than a 
graduate of an Inn of Court from wearing our 
gown and bands or either. 

If you can help us in the matter with your ad- 
vice, we shall thank you very much 
1 am, dear Sir, 

The Secretary was directed to communicate the 
resolution of the council, referred to in sub-par. 
(1), to the judges of the Hig)| Court, Burma, and 
to the Bai* at Rang oon. ^ 

ilotes o! €«•(• 

CALCUTTA JIGH COUBT. 

Bsmbs dMialonf not get reporUd 
Tte iMportuI aMM «n be follf rtporlfd 

Civil Rrvisional Jurisdiction. Before Ran- 
kin. J. SASADHAR CHOUDHURY, 
Petitioner ». BISHNU NARAIN Kl^NDU 
^nd. others, Opposite Party. The 8th 
Decerober 192S. 

. Bengal Tenancy Acf (VIII of 1885), see. 174 
^1) — Auction-purchaser of teruy/re if may apply 
to set aside sale md4r Or.'ffl, r. 91, Cf. P, G., 
on the (dsa decree not rent, decree. 


The 'Petitioner bought a patni ■ teuuie on 
l'2th May 1924 in execution of a decree ob- 
tained in a suit for rent due in respect thereof 
wherein all the oo-sbarer landlords were not 
parties and applied under Or. 21, rr. 91 and 9H 
of the Civil Procedure Code, for refund of his 
purchase mraey by setting aside the sale on 
the ground that the judgment-debtor's in- 
terest having jmesed to a mortgagee who pur- 
chased the patni at a sale held in 1912 in exe- 
cution of a mortgage decree, the patnidar bad 
no saleable interest in the patni at the time 
of its sale in May 1924 in execution of the 
above rent decree. 

Both the Courts below negatived this con- 
tention of the Petitioner on the ground that as 
the sale was one under the Bengal Tenancy 
Act, Or. 21, r. 91, C. P. C., did not apply 
and he was therefore not entitled to a' refund 
of the purchase money. 

The Petitioner’s vakil contended that the 
dk'ree not being a rent decree under the Ben- 
gal Tenancy Act, he was entitled to the ordi- 
nary rights of an auction-purchaser under the 
Code. 

The Resiwndents’ vakil contended that when 
the decree-holder produces a decree, which on 
the face of it is a rent decree. Court caflndt go 
behind it, at the instance of the auction-pur- 
chaser, to investigate into the character of the' 
decree for determination of the question whe- 
ther sec. 174 (3) of the Bengal Tenancy Act 
bars a proceeding under Or. 21, r. 91 of the 
Code : 

HeW— That Or. 21, r. 91 applies only to 
cases where the thing put up for sale is the 
tenant's interest and not the tenure undey 
Chap. XIV of the Bengal Tenancy Act. 

There is no imiversal doctrine that in this 
very common type of cases any person may at' 
any time call upon the Court to decide as to 
the nature of the decree and to treat proceed- 
ings taken under the Act as proceedings under 
the Code. 

.Imrfts f^al Bose v. Nemai Chand MvJcho- 
padhya, (1901) 28 C. 382 ; 6 0. W. N. 474, 
referred to. 

Bahu Oopendra Nath Dass for the Peti- 
tioner. 

Babu-Panchanm Ghowdhury for the Op|)o- 
site Party. 

■ H. D. C. Blue discharged. 
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Judicial Ck)iumitt«e of the PriTy Council a<nd, 
if allowed, the limits to which it should be 
confined. Mo doubt some of the Dominions 
have imposed strict limitations on the right of 
appeal to the Privj- Council. But so long as 
our ('entral and even Provincial executives re- 
main irresponsible, as they are at present, it 
is an advantage to ns to have the privilege of 
taking our appeals to the Judicial Committee 
of the Privy Council which is far removed fioni 
the influence of the Indian executive. 
Amongst nlany others, we may mention the 
Mdmetit case (l7 C. W. M. 169) and tne special 
leave recently granted by the Judicial Com- 
luittee in the case of Abdvl liahman v. King- 
Kmperor (noted in our issue of the 1st Febru- 
ary last) as specific instances which go to show 
the advantages of such an independent tribunal. 


An Imperial Court of Appeal at Delhi, under 
the existing circumstances, can hardly be ex- 
pected to rise above the executive influence 
and environments. Then again tne Judges ol 
any such Court would be appointed on tne re- 
commendation of the Indian executive by the 
Secretary of State for India and they cannot 
be expected to be as independent as the Law 
Lords and other veteran English Judges. 'Ihc 
latter can bring a fresh mind to bear on the 
cases before them and look at them in a spirit 
of detachment and are ordinarily uninfluenced 
by any other consideration except that of 
doing justice. For securing international 
justice the arbitration Court is located at a 
place where it would be above the influence of 
the contending parties or of the more powerful 
States. On that principle % judiciary above 
the influence of the local executive is also to 
lie preferred. ^ long as we do not attain full 
Dominion status in India it would be a rnonu- 
mental folly on our part to try to curtail the 
jurisdiction of the Judicial Committee or to re- 
place it by any Imperial Court whose members 
will be daily in touch with the executive in 
this country. We are sorry that the attention 
of the members of the Assembly was not drawn 
to these considerations and they were misled 
by false analogies by some interested lawyers 
who are given to building such air-castles in 
the expectation of making a mint of money 
out of them. Let us work for gaining the Domi. 
nion status first and we shall think of curtail- 
ing the joidadiol^ .of the Privy Council tdter- 
ward. To do wlnrise would be potting the 


cart before the horse. We shall be well-ad- 
vised to secure greater efficiency in the Judi- 
cial Committee in the meantime. We would 
therefore appeal to the Assembly to reconsider 
their decision, should the proposal be brought 
up before them in the manner we have 
suggested. 

THE CALCUTTA KENT (AMEND- 
MENT NO. II) BILL. im. 

The new J^iil suggests a uuunwr of amend- 
meubs Wiiu a view u> luipiove tne position of 
tne tenant both as- to ejectiuent and increase of 
rentr lite interest ot tne landlords nas not 
been ” considered m the amendments suggest- 
ed and m some cases the object has been to 
pumsn tnem lor possessmg lands. In a ques- 
tion ..where the interests of rival parties are 
concerned it is ditncult to jilease butb, but it is 
ouiy proper tnat some attempts should be made 
fur compromise. 

it IS Clear if the Calcutta Kent Act is to 
continue protecting tenants in Calcutta, some 
amendments are essentiauy necessary. Opinions 
ditt'er as to whether it is necessary to protect 
the tenants any longer, but assuming that they 
deserve protection the interest of the landlord 
should not be overlooked. As it is they are to 
remain content with an increase of 10 per cent, 
over the rent of 19ji8 up to 1927 whereas the 
depreciation to tiieir btuidingg may have been 
more than 20 per cent., not to speak of the 
general iucrease in prices. As the Act stands 
at present many honest landlords have suffer- 
ed and many more honest tenants have failed 
to take advantage of the Act but- the clever 
people have found means ‘of evading the Act. 

As experience would show the chief diffi- 
culty in the way the tenant is his liability 
to be ejected if he fails to pay or deposit rent 
in terms of sec. 11, sub-secs. (It) and {6). A 
day’s delay, however accidental, would de- 
prive the tenant of all benefits under the Act. 
About SO per cent, of the ejectment suits are 
decreed agmnst the tenant because of his 
failure to pay or deposit rant in time. It has 
also been held in Jetha Bhtdchand .r. F, 
Grace (26 G. W. N. 678), that <^ce there has 
been a default in this respect subseqpeQt ac- 
ceptance of rent by the hmdlmd would hot 
amount to a waiver on the part of the landlord 
of the breach of .the statutory eonditi<m. On 
the other hand, it would be hard on the land- 
lords if they could not eject the .tenant if the 
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tenant doea not pay the rent regularly. But 
surely the landlord should not be helped if he 
was instrumental in procuring the default. 
But .the Act does not provide against similar 
contingencies. The Ei^Ush Courts found 
similar difficulties in relieving tenants against 
such defaults, however accidental, and so it 
was provided in the Act of 1920, sec. 6, that 
the Court could make an order for ejectment 
" if the Court considers it reasonable to make 
such order,” This provision has also been 
embodied in sec. 4 of the English Act of 1923. 
A similar provision in the Calcutta Bent Act 
would alford protection to many an honest ten* 
ant who would have paid or deposited the rent 
if they knew how stringent the law was. There 
would be ample discretion left to the Judge 
who would consider all the circumstances of 
the case. The clause in sec. 11 may be again 
modified as follows : — “ The tenant pays 
rent .... tenancy or is ready and trilling 
to {jay rent, etc." This is contained in sec. 9 
of the Bombay Act of 1918, and in sec. 10 of 
the Burma Act of 1920. The modification 
suggested in the proviso to sub-sec. (5) of sec. 
II would dg away with all distinctions between 
honest and dishonest tenants and the Courts 
will have no discretion in the matter. It is 
too drastic to be seriously considered. It con- 
templates the possibility of a tenant refusing 
to pay rent and when the landlord finding no 
other means of recovering the rent thinks of 
proceeding to Court the tenant has only to de- 
posit the rent due and defeat all the attempts 
of the landlord to eject him. Even under sec. 
114 of the Transfer of Property Act the Court 
has smne discretion to relieve the tenant 
against forfeiture for non-payment of rent. 

Again curiously enough the Bill does not 
suggest any protection to snb-tenants who 
have been hard hit by the Amending Act, 
1924, which has excluded nremises ]rielding a 
monthly rent of more than Rs. 250 oer month. 
’There being no privity between the landlord 
and the sub-tenant, w^en there is a decree for 
ejectment against the tenant, the sub-tenant 
has. no right to stay on even though he has 
been ^ving rent regularly and peifmming all 
the cMidlti(m%of the tenancy. Again a tensmt 
who pays rent, say Bs. 1,000 a month, may have 
a numbef of sub-tenants paying rent between, 
say 100 to 50 a month. Now since the tenant 
' is not protected in such a case, the sub-tenants 
are not. To meet this difficulty sec. 16 (8) 
of the English Act of 1920 jnovides as fol- 


lows When the interest of the tenant of 
a dwelling-hmiee to which this Act applies is 
determined, .either as the result of an order or 
judgment for possession or ejectment, or for 
any other reason, any sub-tenant to whom the 
premises or any part thereof have been law- 
fully sub-let shall, subject to the pnovisions of 
this Act, l)e deemed to become the tenant of the 
landlord on the same terms as he would have 
held from tho' tenant if the tenancy bad conti- 
nued.” Again in sec. 6 (6)' of the aame Act 
it is provided that an Order or judgment against 

a tenant shall not affect the right of 

the sub-tenant to whom the premises or any 
part thereof have been law’fully sub-let before 
proceedings for recovery of possession .... 
wero cninmenced, to retain possession under 
tliis section, or be in any way operative against 
any such sub-tenant. Similar provisions 
should bo introduced in the present Act, if it 
is desired to protect those who are mostly in 
nee«l of protection. 

M. N. K. 

(To be continued.) 

LONDON NOTES. 

(Fbom opr Corrrspondrrt.) 

Dec. 4t}j . — Maharaj Bahadur Singh v. Seth 
Uukm Ghand (Patna). In these appeals 
which raised questions of the rights of worship 
by the Sitambari and Digambari Jains on 
Poresh Nath Hill, the judgment of the High 
Court Wiis upheld and the appeal and cross- 
appeal were dismissed. 

Jawahir Singh v. Udai Prdkash (Allahabad). 
Judgment was delivered and the appeal dis- 
missed. 

Dec. 9th.— The appeal of Md. Khaleel 
Shirttji d Sons v. Les Tanneries Lyannmes 
which was part-heard last term has been fur- 
ther argued before the same Board— VtsdouMT 
Fivlay, Lord BLANEssimoH, Sib J. Edqr 
and Mb. Amber Au — daring the past week. 
The appeal relates to contracts for the sale of 
sheep skins and goat skins for the purposes of 
the French Army daring the war. 

Sir G. Lowndes, K. C, and Mr. K. Brown for 
the Appellants. 

Messrs. Dunne, K. C. and Blanco White 
toe the Ist Respondent. 

Mr. E. B. Raikes for the 2nd Respondent'. 

O'. D. M. 
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(Korrespottbciuc. 

PRINTED CIVIL FORMS. 

To 

The Editoe, " Calcutta Weekly Notes.” 
Dear Sib, 

The public feel much inconvenience in 
{retting Civil printed forms from the record 
rooms ; so I ho^ you may move the High 
Court or the Ixxial Government if necessary to 
sell the same through stamp vendors like the 
printed forms for application for copy at a 
reasonable price. 

Yours faithfully, 
Dabajuddin Ahmed, 
Pleader. 


litDitai. 

The Criminal Court Manual. Law Jour- 
nal OJjp£e, Mylapore, Madras. 1925. 

This is a poniy volume of over 1500 pages in 
which are collected the Imperial Acts relating 
to the Criminal law in force in India. The 
speciality of the volume consists in explaining 
the scope of some of the older Acts and Regu- 
lations which are still in force by prefatory 
notes relating to the circumstances that led to 
such legislation and giving the objects and 
reasons thereof. The amendments to all the 
Acts contained in this volume up to November 
last have been incorporated in them. Below 
the text of the Acts the case-laws on the various 
sections have been noted and brought down to 
November 1925. The Rules and Orders of the. 
Local (rovernment for the guidance of the judi- 
ciary and the executive authorities have also 
been given in extemo. The annotations to 
the sections are not merely diald references to 
the cases but are classified ''under appropriate 
headings and the points in the decisions are 
sufficiently set out. The work will be very 
useful to practitioners in the Criminal Goui'ts 
and they will need only refer to some of the 
local Acts, which are not included in this 
volume. But so far as the Imperial Acts are 
concerned the volume is quite comprehensive. 

Mott§ of Coteo 
CALCOTTA JiOH (»U1IT. 

■taMt d a otaioM not rat rapertafl 

ifhBiBiortMtouM tote felly . 

Civin Rbvisional Jubibdiotion. Before 
CuMiNO, J, Civil Rule No. 1030 of 

■ 1935./." BA||ANT LAL, Petitioner t>. 


PURNO GHANDEB, Opposite Partv. 

The 26th January 1926. 

Indian Contract Act, sec. 73— Interest Act, 
sec. 1— Interest on arrears of house rent, not 
contracted for, if can be awarded by way of 
damages. 

The Plaintiff-Opposite Party brought a suit 
against the Defendant-Petitioner for re- 
covery of arrears of house rent, in the let 
Court of the Munsif of Bankura who is invest- 
ed with the powers of a Small Cause Court 
Judge, and obtained a decree for rent with in- 
terest thereon by way of oom^nsation . for 
damages. The Defendant-Petitioner, obtain- 
ed a Rule Upon the Plaintiff-Opposite Party to 
show cause why the decree for damages in lieu 
of interest for default in payment of rent 
should not be set aside, in the absence of any 
provision of law under which the same could 
be granted. The Petitioner’s vakil contended 
that there was no contract for paymept of in- 
terest and no demand in writing in proof of 
actual loss, and that neither sec. 73, Indian 
Contract Act (IX of 1872) nor the Interest Act 
iqiplied to the case and relied on Prosonnomoiji 
Ghosar^ v. Copal Lai Sinha, (1919) 81 C. L. 
J. 348, Kallar Hoy v. Ganga Pershad Singh, 
(1905) 33 0. 998 (1000) and Muhammaden 
Abdul Saffur Howthar v. Hamida Biri Ammal, 
(1919) 42 M.' 661. ' . 

It was contended for the Opposite Party 
that a])art from any contract or any statute, 
a landlord, the payment of whose rent is with- 
held by the tenant, is equitably entitled to 
claim damages for the detention of the mcmey 
legally due to him — in the absence of eny 
justification for non-payment of the same in 
time as it falls due, and cited Khetra Mohan 
Poddar v. Nishi Kumar Saha, (1917) 22 C. W. 
N. 488 and Mohanwga Prosad Singh v. Raw 
Khclawan Singh, (1911) 1.5 C. L. J. 684. 

Held — That the lower Court was right in 
allowing interest by way of damages for the 
detention of money legally and justly due to 
the landlord 'Opposite Party on account of the 
airears of house rent. 

Babu Gopendra Nath Das for the Petitioner. 

Dr. Jadunath Kanjilal and Bobu Bishindra 
Nath Sarhar for the Opposite Party. 

H. D. C. 
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rigorous or simple imprisonment in their die* 
cretioD on failure to furnish the security called 
for for being of good behaviour in the case of 
persons who have been found to have been dis- 
seminating seditious matter or to have been 
vagrants and suspected characters. After 
keeping the law on the subject intact for a long 
itime the legislature when passing the Amend- 
Uig Act of 1923 enacted for the first time that 
imprisonment for failure to give security for 
good behaviour shall, where the proceedings 
have been taken under sec. 106 or sec. 109, be 
simple and where the proceedings have been 
taken under sec. 110, be rigorous or simple as 
itbe Court or Magistrate in each case duects 
.(cl. 6, sec. 123). 


When the Code of 1861 was passed the law 
was silent as regards the nature of the impri- 
sonment to be undergone by a person failing 
to furnish security for being of good behaviour. 
The practice followed by the various Courts so 
fat as could be gathered from the published 
rulings was not uniform. In Bengal, North- 
Western Provinces and Oudh the term “ shall 
be committed to prison ’’ implied “ simple 
imprisonment.’’ The Judicial Commissioner 
of the Punjab on the other hand ordered that 
the imprisonment should be “ rigorous ’’ but 
paight ^ simple in the discretion of the Court 
concerned. In Madras, it appears, a curious 
state of things prevailed and it was left to the 
officer of the jail to use his discretion in the 
matter. Act X of 1872 put the matter at rest 
by enacting in the last clause of bm. 610 that 
imprisonment for failure to furnish security 
for good behaviour might be rigorous or simple 
as the Court' or Magistrate^ in each case might 
direct. 


It is noteworthy that up to this time there 
was no provision in the Code corresponding to 
sec. 108 which contemplates the binding over 
of persons who have been found to have been 
disseminating seditious matter. Sec. 504 of 
ttie Code of 1872 was the provision in that 
Code corresponding to sec. 109 which deals 
with vagrants and suspected persons, but the 
fimit of iime for which a bond could be de- 
manded was only six months and not one year 
•as now. 

In thp Code of 1882 no provision correspond, 
ing to seiL 108,.w%i introduced and the power of 
^JpomS the nature of the imprison- 


ment according as it thought proper was left 
intact (sec. 123, last clguse) as also the limit 
of six months in the case of vagrants. 


In the (Jode of 1898, sec. 106 was enacted 
for the first time. It introduced a totally new 
principle into Part IV of the Code which is 
described in its beading as for the prevention 
of offences. In the case of vagrants and sus- 
pected persons the limit of six months was in- 
creased to one year. As before imprison- 
ment for failure to give security for keeping 
the peace was to be simple and that for failure 
to give security for good behaviour could be 
rigorous or simple in the discretion of the 
Court. By the Amending Act of 1923 impri- 
sonment for failure to furnish security demand- 
ed under secs. 108 and 109 was made simple 
in all cases and it was left to be rigorous or 
simple in the discretion of the Court in cases 
under sec. 110. 


From the statement made by the Home 
Member in the Legislative Council it appeal's 
that the law as amended did not prove to be 
satisfactory in the opinion of most of the Local 
Governments and it was evidently thought that 
a strong case had been made out for amending 
the section and restoring to the Courts the dis- 
cretion they had before. 


Leaving aside exceptional cases it is diffi- 
cult to think it proper that a person should be 
imprisoned with hard labour only for being 
without any ostensible memis of livelihood 
which may be the lot of many an honest man 
in these hard times without any fault of their 
own but mejely as a matter of ill-luck. The 
answer that the Courts in their discretion will 
make their orders appropriate to the circum- 
stances of each case is hardly convincing, re- 
gard being had to the fact that no other provi- 
sion in the Code is likely to be nuHre abused as an 
engine of oppression by the police than those 
relating to bad livelihood. 


THE CALCUTTA RENT (AMEND- 
MENT No. H) BILL, 1926. 

(Continued from p. Ixiii.) 

The extension of the Act to furnished pre- 
mises in the way indicated would, require ex- 
tensive alteration in the Act. For example, 
the very definition of the standard rent would 
have to be altered as the hire of furniture could 
not be considered as rent. The ease of WeUe 
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y. Dicliinton,i6 C. W. N. 774, does not decide 
.what is suggested in the statement of objects 
and reasons. It decides that if the tenant 
pays Be. 500 to the landlord and out of that 
Bs. 200 represents standard rent and Bs. 300 
as hire of furniture, 4he tenant has got to pay 
(the whole of Bs. 500 as there is no provision in 
.the Act which limits the amount to be paid 
for hire of furniture. Under sec. 15 (3) (b) 
the Controller can disUngvish the amount 
payable ae rent from the amount payable 

as hire of furniture, but after such dis- 
.tinction has been made the amount payable as 
rent is restricted (t.6., not more than the 
standard rent) and non-payment may be a 
ground for ejechnent ; the amount payable for 
hire of fumitnure is subjected to no such limi- 
tation and non-payment of it is not followed 
by any of the consequences which follow from 
non-payment of rent. A proviso ' may be 

added to the said sub-section or to sw. 

4 to the effect that in the case of hire 

of furniture only normal hire or 20 per 
cent, over the normal hire could be charged 
and normal hire may be defined as the 
hire which might reasonably be expected from 
similar lettlhg on the 30th Hovember 1918. 
In this connexion reference may be made to 
eec. 9 of the English Act of 1920, which pro- 
.vides— “ Where any person lets . . . . . any 
'dwelling-house .... at a rent which includes 
payment in respect of the use of furniture, 
and it is proved to the satisfaction of the County 
Court that the rent charged is yieldbg or wiu 
yield to the lessor a profit more than 25 per 
cent, in excess of the normal profit as herein- 
after defined, the Court may order that the 
rent, so far ae it exceeds such sum as would 
yield such normal profit and 25 per cent., shall 
be irrecoverable, etc. And the normal profit 
means the profit which might reamnably have 
been expected from a similar letting in the 
year ending on the 3rd day of Ai^st 1914. 
The introduction of such a clause wiU not dis- 
turb the otW provisions in the Act, though 
this may lead to long investigations bdfore the 
[Controller and the decision of the Contrcdler 
can easily be evaded by changing some df the 
furniture. It ie doubtful whether the exten- 
sion of the Act to furnished premises is 'desirad 
and the cases that have come up before the 
English Courts are not many. 

The modification suggested in sec. 11, 
sub-sec. (1) is unnecessary in view of 
-ttie recent dedrion of the- Cenit of 'Ap- 


peal in the case of Avery v. Keeso- 
ram Podder, 30 C. W. N. 152, which decides 
very much the same as is desired by the modi- 
fication. The tenant can standar^se his rent 
by adding 10 per cent, to the rent of 1918 pro- 
vided the case does not come within any of the 
sub-sections of sec. 16 (3), or when the rent has 
not otherwise been standardised by the Bent 
Controller. 

The addition of Explanation (2) to the 
same sub-section would be too bard on the 
landlords. This will prevent a landlord to re- 
move to his own house from a tenanted bouse 
where he was living or carrying on business ; 
a business man would be prevented from ex- 
tending his buaness by acquiring more 
accommodation, etc. 

Tho addition of Explanation (2) would also 
unduly interfere with the action of the land- 
lord. There may be various reasons which 
may induce the landlord ^ build or re-build. 
Again it will necessitate a double proceeding, 
one before the Controller and anotdier before 
the Civil Court where ejectment is sought and 
it will unnecessarily increase the Controller’s 
work. As a matter of fact there i^ve been 
very few cases where ejectment has been 
sought on the ground of building and re- 
building. The case of B. N. ChaUerjee v. D. 
0. C. Ryan does not lay down any such general 
proposition as has been ascribed to it in the 
statement of objects and i-easons. But at the 
same time it is not clear what is meant by 
building or re-building, and a great deal of un- 
certainty has arisen as the .'\ct does not throw 
any light on the question. 

The addition of proviso {Hi) to sub-sec. (3) 
of sec. 15 is useful but unnecessary having re- 
gard to the decisions in Knndamvl Dalimia v. 
W. Dyer, 29 C. W. N. 281 and Harsukdat 
Thakurdae v. Court Charan Law (reported in 
the Statesman, 6th January 1926). The pro- 
viso as framed does not make it dear to what 
premises it is made applicable having regard to 
the Act oif 1924. The object apparently is to 
give the Controller right to decide lEe standard 
rent of a portion of the premises, though the 
rent of the whole premises in 1918 may exceed 
250 per month. The enquiry would be what 
would have been the rent of the portion of the 
premises in November 1916 and if less than 
Bs. 250 the Controller would have jurisdiction. 
This is what has been decided in the cases 
cited. 

The suggested proviso (to) to sub-sec. (3) of 
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^cc. 15 a^aiii is unnecessary navin^^ regard to 
the decision in Satya Nlmnjnn Shaw v. Kar- 
tunii Industrial Bank, 30 C. W. N. 230. That 
ea'^e decides that the tenant can apply as long 
as he is a tenant but not after he has ceased to 
he one. The last portion of the said clauses 
will bring in unnecessary complications. 

'rile addition of sec. 27 Avill now cause more 
liouhle and confusion than what ha.s been 
caused by the abscuice of such a clause in the 
Act of 192i. It is too late now to introduce it 
and will serve no useful purtKise. 

Hoc. 24 should be amended without further 
delay. Tlic .si)-called revision results in a new 
Trial and the delay and costs occasioned there- 
by is aiiHicicnt to frighten many from coming 
to Court. It may he jirovidcd that in cases 
where the rent paid is lc?s than its. 100 tiiere 
would be no revision from the decision of .the 
(’ontroller or a revision only on a point or law 
or some such thing. It is too hard for the 
tenant paving Jts. 50 a inontli to figat witn 
his rich landlord before the Kent Controller, 
the ^President of the I nbunal and finally in 
the High Court. 

The question whether the (-alcutta Rent Act 
is to bo further extended or not should be first 
iletermined before any amendment is consi- 
ilcreil. 'I'lie. Calcutta' ('orporaiion has banned 
it, luit i( may l)c interesting to know liow many 
of those who voted against its continuance 
live in tenanted houses. If Ihero is any section 
of the people who have required most the protec- 
lion of tlie .Vet they are the small tenants wlio 
will ever remain mute and will never find a 
spokesman. Ihit attempts should be made to 
ascertain their views as far as possible before 
any final pronouncement ^ is made, for 
more than 80 per cent, of the tenants of Cal- 
cutta houses jiay rents below Rs. 150 per 
month. Again if the Act is altered in such 
a way as to give the landlords a fair return foi* 

I he money they have invested, there could be 
no reaeoiialde objection on their part. AH 
legislation of this description interferes with 
freedom of action but that is no ground for 
refusing to interfere when such interference is 
iiccessaiy. . Important information may be 
<il)tained fi-om the number of ctees before the 
Kent Coiitrohier and the ejectment cases in 
various Coutta, where the defence of Rent Act 
has been pleaded. ^ ^ 

* tfjoncluded.) 



# 0 t<f of 0«oto. 

GALCUm mOH GOUBT, 

Baoeat Oeeiaio Mnos f m nporcad 
(Tte iBportiftt 0M« to IM ittUf npoma htii^ 

CrvjL ItJivisiONAL JcwSDionoN. Before 
CcMiKo, J. (jiviL Bbv, Case No. 1280 
ojf 1025. KALI OUPAL MAJUMDAli, 
Petitioner v. JENABALI BIbWAS,. 
Opposite Party. The 9th Pebrnary 192ft. 
Decree, ulteration of, if ettn be made by fhe, 
lower Cottrt after tts affirmmee in appeal . . 

The l.’etitioner brougnt a suit ngairist the 
Opjxjaite Party for recovery of khas possession 
of land uix)n declaration of his title. The trial 
Court dismissed wie suit which was decreed by 
the Ap^iellate t ourt with mesne pmhts on 5tli 
Pebruary ly23. A second appeal from this 
.Appellate decree was summarily dismissed 
under Or. 41, r. 11, on 25th .june 'l923. The 
Petitioner having applied for execution of the 
decree for mesne profits in the trial Court in 
nccordance with the terms of the decree of the 
lower Appellate Court, dated the 5th Pebruary 
1923, which was affirmed by the High Court 
by its decree, dated the 25th .Tune 1923. the 
Opposite t'arty applied for amendihent of the 
decree of the lower Appellate Court who by 
order, dated 26tli August 1925. amended the 
decree by adding the words — " So inucli of tlu; 
judgment and decree ns allowed the .I’laintiJt 
mesne profits be deleted and expunged." 

Pursuant to this order the executing Court 
ilismissed the Petitioner’s application for exe- 
cution of the decree for mesne jirofits. 

The question is whether the lower Appel- 
late Court had jurisdiction to amend and 
alter its decree after the same had been affirm- 
ed by the High Court in second apjieal by its 
order of summary dismissal of the appeal 
under Or. 41, r. 11, dated the 25th June 1923 : 

Held — ^That a Court has no jurisdiction to 
alter or amend its own decree after -^he same 
has been affirmed in appeal as the fonner-be- 
eomes merged. in that of the Appellate Court 
and ceases to exist after the passing of the de- 
cree of the Appellate Court. 

Lafa Brij Narain v. Kunwar Tejbal, (1910V 
A. 295 (P. C.) : s. c, 11 C. L. J. 560; 14 C. 
W. N. 667; 12 Bom. L. B. 444* 20 M. L. J. 
187, foBodsed. 

. Babtt Suresh Chaiidra-Talukdar for the PrtU 
tioner. , ’ ' , . ' ’ 

No dne appeared for Hfah' Onoosite Party."": 

' H. D. Cy ' Ride idada eotHi. 
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REPORTS (Em InEnx.) 

Mr. S. N. Mulllk’. appointmeot as member 
of the Council of the Secretary of State 
lor India. 

We offer our congratulations to Mr. S. N. 
Mullik on his appointment as one of the Indian 
Members of the Council of the Secretary of 
State for :[ndia. He has had a very successful 
career as a lawyer but he ie better known for 
his public ^rvices. He was one of the leadi^ 
members of the Bengal Legislative Council. 
He was the first non-official Indian Chairman 
of the Calcutta Corporation and as euch he was 
a conspicuous success. He commands the 
respect and confidence of all communities and 
his appointment will give general satisfaction. 

Motion for removal of the President of the 
Bengal Legislative Connell. 

The unfortunate incidents that took place 
in the Bengal Legislative Council on Thursday 
the 18th of February last and the motion for 
the removal of tlie President from his office 
under sec. 72C (d) of the Government India 
!Act that was brought before the Council by 
Jaggrieved members on Wednesday last vtill 
have a great m<»nl effect both on the members 
concerned as also <m the Preeddent. 'yiTe an 
of opinion that the tabling of a motion for the 
Jremoval of the Prendent for his having sus* 
pended smne membms for the day was ilL 
Advised. But wo must say at tiio same time 
that thoicondm^ of the Prerident fo start wiffi 
^ hardly any betfor. 'After having tahen ais 
idyorse TioF, he vraa certainly jnatiflbd in 
notioe . wi^' tegsixl to Efff !Ahanf 
ISlaBSm 8 amenlii^t when . jSiiB' bifof iaggnoS 


reasons for it. It was certainly onparliameu* 
tary on the part Mr. Nurul Huque Chau* 
dhury to characterise the President’s ruling as 
“ arbitrary.” But if the President did not 
hear it or affected not to hear it, he acted no 
less contrary to the dignity of bis position and 
office in pressing Mr. Nurul Huque to repeat 
it. His reluctance to repeat it should have 
been taken bv the President as amounting to 
withdrawal, even if he had heard it. The Pre- 
sident has always to make allowances for im- 
proper or indistaeet utterances by members 
made under momentary impulse or excite- 
ment. The usual practice in such oases is to 
warn or reprimand a member for such indis- 
cretion and not to good him into committing 
some more. 

We are reminded in this connection of an 
incident that occurred in the first Legislative 
Assembly at Delhi when a member from the 
Punjab, for not being called upon to speak 
every time he stood op, was very rode to Sir 
Fred-rick Whyte and was getting unruly 
and boisterous when called to order. But the 
President smiled at the member’s offended 
vanity and besides administering a mild and 
dignified warning he took no more serious notice 
of his conduct. But it must be said to the credit 
of the Assembly that whenever the President 
took exception to any unparliamentary expres- 
sion he was backed by the whole Honim and the 
member bad to withdraw his remark amidst 
shouts of “withdraw ’’ “ withdraw ’’ from the 
whole Assembly. We are of opinion that al- 
though the President of the BengM Council 
might have acted contrary to the best traditions 

the chair, when he aiuced Mr. Nurul Huque 
to withdraw his dfensive remarks, the whole 
House indudi^ Us colleagues diould have 
asked him iii one vdee to withdraw the 
offending expresdon. If they had dime that, 
the digmty of the House would, have been fully 
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maintoiaed. It must be remembered that the 
Speaker or the l^esident is the custodian of 
the honour and dignity of the whole House 
and t > insult him is to insult the whole House. 


As we have said, if Mr. Nurul Huque 
acted indiscreetly, the President did no less. 
But it is the duty of the mcmhers of the 
House on such occasions to maintain the 
dignity of the House. It is possible later on 
for the membera to question the errors of 
commission and omission of the President in 
a decorous way. The ideal of a President, 
like that of the Speaker of the House of Com- 
mons, should always be to discard all bias and 
prejudice; if he is in eiTor he should frankly 
admit it in words, conduct or by a reversal of 
his ruling before the whole House. But 
members who instead of showing patience 
and adopting the more decorous course 
joined the erring member in crymg 
" diame ’’ on the Chair and called him 
'* childish ” or “ insane,” did not surely main- 
tain the honour or dignity of the House. 
Under such circumstances, the President 
would be quite justified in asking such offend- 
ing members to withdraw. This is what the 
Speaker would do in the House of Commons 
when a number of members behaved in the way 
they did here. For the latter then to turn 
round and turn up to move a resolution for the 
removal of the President from his office- was a 
step which could receive no sympathy or 
support from anyone familiar with parlia- 
mentary practice and procedure. We are, 
however, not sorry that thetunpleasant issues 
involve in this unfortunate affair have been 
longht out on the floor of the Council Cham- 
ber. It will surely leave the present and the 
future President of the Council as also its 
mem^i^ wiser men and would also prove 
helpful in conducting the Council proceedings 
on more parliamentaiy lines. 


It was sajd in the course of the above debate 
that the Presjident should not have suspended 
a member who had cried shame bn him and left 
the House. ^ Sir > Hugh Stephenson’s reply in 
this conn^c^ ma^ a lauffh^ in 4he 

We imj ^ in this.cohneolion a lul^ 

gqee farther 

and is ihftructive. Capt. Bamoon after 


having delivered a speech, in the course of the 
Salt Tax debate, in which he bitterly attacked 
Sir Basil Blackett, left the Assembly Chamber, 
i When Sir Basil got up to reply, the President 
looked round for Capt. Sassoon but he was 
absent. Later on, on Capt. Sassoon’s return,. 
Sir Frederick Whyte observed that it was -very 
improper on the part of the member, after 
having criticised the Finance Member and 
his policy severely and even indulged in 
some personal remarks, to have left the 
House and remained absent when the mem- 
ber BO attacked got up to reply and addressed 
the House. This, he said, was a discourtesy 
to the Houro and that he would have taken 
serious notice of his conduct but for the fact 
that he was a first offender and as such he was- 
prepared to pardon him. Cs^t. Sassoon got 
up immediately and apologised to the Chair 
(see Proceedings of the Assembly, 19th March 
1923 at p. 3717). Parliamentary Code after 
all is not so very different from the code of 
honour that prevails amongst gentlemen. 


Misconception of English Journalists with 
regard to the Native States in India. 

Our London contemporary of the Law 
Journal referring to the rumour that Sir John 
Simon has been retained for defending H. H. 
the Maharaja of Indore narrates a very in- 
teresting incident with regard to Sergeant 
Ballantine, who came out about half a century 
ago to defend the Gaekwar of Baroda. Ballan- 
tine received a fee of ten thousand guineao 
with his brief before starting but gambled it 
all away on his journey through France and 
hie journey out to India was delayed as 
he bad to borrow mcmey to reach India. 
In the same article our oontempmary 
makes smne curious blunders in giving the 
names and status of the Native States. It 
says that besides Gaekwar, the other Maha- 
ratta Sovereigns are " Peshwa,” " Hblkar,” 
and ” Sindhia.” In the next line our- wA* 
..temporary suggests that there are other mimv 
.Mahuatto States and - " Indore ” is one <A 
them. We may state for our. oohtemporBiy'a 
infcnmation that -the State-^ of Indore and 
"■ ELblkar. is- one <and the same,.^ fonx^ 
-being ']the geographical'. ■ designation ot...tn0i 
..State and "• HoI|w" the iamilY^name af*lii^ 
*inler« Farther .that, tl^ Jhiakniical. hone af 
'Ihe Peshwaa is now quite extinot. 
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Sec. 145 (2) of 'the Railways Act. scope and 
effect of. 

The judgment of the Patna High Coivt in 
Bengal Hagfwr Baiimy Coy., Ltd. v. Sheikh 
Makbul, reported in this issue of our Patna 
Supplement, deals with the scope and eff^t of 
sec. 146, sub-sec. (8) df the Indian Railways 
Act. Sec. 495 of the Code of Criminal Pro- 
cedure lays down the general law as to the 
conduct of prosecutions in criminal cases and 
no person other than the Advocate-General, 
Standing Counsel, Government Solicitor. Puh- 
Uc Prosecutor or other officers genera% or 
specially empowered by the Local Government 
in this behalf diall be entitled to conduct a 
prosecution without the permission of the try- 
ing Magistrate. Sub-sec. (8), sec. 145 of the 
Railways Act lays down that a person autho- 
rised by a manager or agent to conduct prose- 
cutions on behalf of a Railway administration 
shall notwithstanding anything in sec. 495 be 
entitled to conduct such prosecutions without 
the permission of the Magistrate. 

In the cassi in question there was a collision 
at the southern level crossing of the Cuttack 
Railway Station on the Bengal Nagpur Rail- 
way between the Madras Mail and a motor 
lorry driven by the accused which resulted in 
the death of two and severe injuries to one or 
more passengers of the motor Jony. Even- 
tually the police sent up the accused Sheikh 
Makbul, the driver of the lorry, and the trial 
began in the Court of a Deputy Magistrate of 
Cuttack. The railway administration deput- 
ed a vakil from Howrah to conduct the prose- 
cution. The Public Prosecutor conducted the 
prosecution and under his direction the repre- 
sentative of the railway took some part in 
exanaining witnesses in the absence of the 
Public Prosecutor. Exception was taken by 
the accused to the participation of the railway 
vakil on the gtound' of unfairness in his 
method. The Magistrate, however, framed 
a charge under sec. 804A against the accused 
md called upon liim to cross-examine the 
witnesses for the prosecution. The accused 
thereupon movtsd the High Court and in order- 
ing a transfer of the case to Balasore the 
Court obseiVed that the conduct of the prose- 
mtion should be in the hands of the ]^blio 
E^osecutor. Al appears fnxn the judgment, 
wfami tike trial be^ at Balasore the valdl fdr 
the railway administration presented a fmmal 


authorisation under . sec. 146 of the Baik 
ways Act from the Ajgent of the Railway to 
conduct the prosecution but the Cpu^ refu^ 
to entertain his prayer to take the in v^, 
of the order of the Hi^h Court. The Fwbwi 
Prosecutor opposed a commitment to np 
Sessions and ultimately the Magistrate fi 9 B|> 
ed a charge under sec. S04A fmr trial in his oi^* 
Court. He also declined to accede to a piaj^ 
on behalf of the railway administrationV^to 
frame an additional charge under sec. 194 ol 
the Railways Act. The High Court watt 
moved by the Railway Company and 
others it was contended that the trying Mi^^ 
trate acted illegally in withholding permirtm 
to conduct the prosecution from the vi^ 
appointed under sec. 145 (8) of the RailwaM 
Act. 

Maepherson, J., before whom the matter 
was heud did not definitely decide this poiafe; 
as in his opinion it did not arise in the preqaal 
case in view of the order of the High Court qp 
the application for transfer made by the 
cused, but his Lordship expressed himself ai 
follows " 1 am unable to accept the vfiev. 
that there is no force in the argument sdr 
vanced by the learned Government Advoegif 
that sec. 145 (8) of the Railways Act contegg. 
plated mainly, if not exclusively, proseoutiog 
for ollences under that enactment, that ia^tg 
say, i)rivate prosecutions undertaken by Rig 
railway administration in which the 
Prosecutor does not appear as distinguieliigi 
from public prosecution undertaken pr tidtra 
over by the state and in particular prosecutim 
such as the present under the Indian Ptoal 
Code.'’ 

The point is not free from difficulty but wq 
think this is the proper yiew to take. Tub 
Railways Act is not the law of the land ito 
offences generally but it creates special <^nen 
and lays down provisions relating thereto. It 
is nowhere laid down that the general law «f 
the land contained in the Indian Penal Ooto 
is to be kept in ^yance in cases which mqf 
involve both a minor offence created. under liw 
"tpigbial statute and a graver offence under dw 
Penal Code. It follows therefore that in sudh 
cases the ordinary procedure regulating the oow- 
dnet of prosecutions remains unaffected by see. 
145 (8) of the Railways Act winch must be 
Umited to prosecutions under that Act. 

71 
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LONDON NOTES. 

(FBOII ODB OOBBBBFOireHMT.} 

The HUaty sittiogs of the Judicial Gom- 
jnittee commenced on Monday, January 18th, 
1926. The Lobd Chanobu.ob, Lobd Dune- 
ion and Lobd Pabmoob heard the first appeal 
that has come to the Privy Council from Pales- 
tine. 

In the Board room Visoount EinIiAY, 
Lobd Philumobb, Lobd Biianbsbuboh, Sib 
John Edob and Lobd Sadvesen re-heard the 
Bp^al vrUch was argued ex parte before the 
Judicial Committee about a year ago. The 
Be^ndent was not then represented owmg to 
the default of his agent and leave was given 
for the appeal to be re-argued. Secretary of 
State V. Baja Jyoti Prosad Singh Deo. The 
appeal arose out of an action brought by the 
Baja of Pachete for a declaration of his right 
to certain villages in the Asanul District. 
!l^8e villages had been held in digtoari tenure 
and the digiears had granted leases to the New 
Kibhum Coal Co. and the Bengal Iron Co. 
The com^nies had worked the minerals on 
Bie premises and injunctions and damages 
were sought against them. The Defendants 
bontended that the lands in suit had never be- 
longed to the Baja, that they were not includ- 
ed in his lands at the Permanent Settlement 
knd that in any event no minerals passed to 
Ihe zemindars at the time of the Permanent 
fettlement. 

Messrs. Dunne, K. G. and Kenmrthy 
Brown for the Secretary of State. 

8w G. Lowndes, K. 0., Messrs. !B. B. 
'Bathes and Douglas McNttir for the Companies. 

Messrs. Upjohn, K. C., DeGruyther, K. G. 
and ParH.h for the Baja of Pachete. 

The appeal is now (January 21st) part-heard. 

Judgment was delivered on January 18th 
in Krishnatn Ghari v. Secretary of State (Mod- 
ns) and the appeal dismissed. 

G, D. M. 


llthttlD. 

Snell’s Pbinoiplbs ov EQunn. Nlse- 
TBBNTH Edition. By H, Gjfbson Bivington, 
M.A. and A, GSfford Fountairie. London: 
Sweet and Maxwell, Limited. Gakutta and 
Madras: B. Gambray d Go. 

Snell’s Principles of Equity was the stan- 
dard treatise on equity for students a quarter 
of a century ago. Law schools and colleges 
now favour other text-books, chiefly because 
the latter are specially designed !<»: students, 
whilst Snell’s Equity is intended to serve the 
requiiements of students and practitioners at 
the same time. This means that the contents 
of Snell’s book are fuller than those of the gene- 
ral run of students’ text-books. Maitland's 
masterly lectures, indispensable as they have 
made themselves to students, are thus more in 
the nature of a running commentary on the 
law of equity than a self-contained text-book 
and are undoubtedly better appreciated and 
understood by those who have first wrestled 
with Snell’s compact statement of the law 
than by those who have not. We aie dis- 
tinctly of opinion that Sttell’s Equity has not 
outrun its usefulness; far from it. This new 
edition will be greatly appreciated by those 
who were familiar with its predecessors in 
their younger days and is strongly recom- 
mended to the students and practitioners of 
the present generation who desire acquaint- 
ance with an up-to-date treatise on the Eng- 
lish law of equity whi(b will explain to them 
not merely the basic principles of the law but 
also the details thereof in a compact f(am, and 
will prove efficient for purposes of ready re- 
ference because of the excellent arrangement 
and clear enunciation of a great deal of detailed 
information not to be found in mere students’ 
text-books. The present editcHs have per- 
formed- their work so well that the book will 
undoubtedly hold its own anumgst its competi- 
tors as well as it did in the previous editions. 
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which he held from 1714 till 1725. a complainit had 
beoa preferred to him from prisoners in the Fleet 
that tiicy were immured in close and unwhole- 
some contiacJiient within the prison walls. The 
warden urged, in answer to tins, that fi'om the 
insecurity of the prison there would be cc>ntinua] 
danger of the prisoners escaping if they were al- 
lowed to exercise. ** Then," said the OUef 
Justice. ** you may raise the walls higher, but 
there snail be no prison with^ a prison.^’ 

How Criminals are reclaimed In the London 
Police Courts, 

We have noticed in these columns before 
what progrees has been made in America and 
England for the reclamation of criminals. We 
have also said that the state can do little in 
this direction unless the public are prepared to 
co-operate with it in such constructive work. 
The provision of the English First Offenders' 
Act was introduced in the Code of Criminal 
Procedure of 1898 by Sir M. D. Chalmers, the 
then Law Member of the Viceroy’s Council, in 
pursuance of suggestions made in these columns. 
Eut no organised effort has been made, so far, 
in this country either by the public or the 
magistracy for the reclamation of persons, who, 
if not cared for, mav degenerate into criminals. 
The following extract from the Law Journal 
will give us an idea how the system is v;orkea 
in the London Police Courts. 

Those members jf the legal profession who have 
occasion, from time to time, to visit Cijurts of 
tiummaiy Jurisdiction, are well aware of the im- 
portant part played in «the admmisiration of 
jubiicu in bivjsc Courts by tile Police C^<urt Mis- 
sionary At any Loudon Police Court, on any 
morning, the complete confidence placed in these 
officers Dy the magistrate, an(| the valuable nature 
of the services they render both to the State and 
to the individual, may be observed. In case after ^ 
case prisoners come up charged, let us say, with 
offences against the social order, and, with hardly 
a word said in public which can add to the sense ^ 
of shame of the accused, he or she is, after a con- < 
sultation between the magistrate and the mis- < 
sionary. bound over, or discharged on probation, i 
The prisoner leaves the dock, the missionary ac- f 
oompfinies him, and the result, happily, is that i 
tb:>t pns<mer is ra-rrly seen in the dock again. ^ 
We nre I’e.-nindod, by an article in Tuesday's 
Tirms, that this method, the beneficence of which 
.is ^ now universally recognised, of dealing with 
prisoners likely to be influenced for good by wise ^ 
and kindly ndviee and assifttance. owes its incep- ^ 
mn to the ap^intment. fifty years ago, by the 
Church tjf Ei||fa|nd Temperance Society, of a ? 

o' *« Southwark 
Polio, Otottrt. For thirty yean thereafter the 


I Police Court missiouary was not ofScially recog. 
t meed, though in practice offenders released undw r 

• the Dim* UiTender, Act of 1887 wore advised and 
3 asB»ted by thg missi'jnary with the full knowledge 
5 and approvtd of the magistrate, who would not 
» indeed, in many cases, have felt justified in bind- 

• mg an offender over unless be had known that the 
; good omcea of the missionary would be employed 
' to assist the reformation of the prisoner. Under 

the irobation of Offenders Act of 1907 the mis- 
sionary, who was in the vast majority of cases 
the probation officer appointed thereunder, found 
his duties not only officially recognised, but large- 
ly increased, and the Criminal Justice Act of last 
legislative approval on 
the efforts of missionaries and probation officers, 
by providing for the establishment of probation 
areas woughoii^ the country, for the appointment 
of probation officers for every such area, and for 
the payment to such officers of salaries and su- 
perannuation allowances. "Great oaks from 
little acorns grow,*' and the wisdom and foresight 
of those who. half a century ago, app-^inted the 
first Police Court missionary, lias resulted in the 
establishment, ever the whole country, .of a system 
u undoubtedly continue to be, of 

altogether mcalculable benefit to the community. 

Use of illustration in a statute. 

Tho Indian Penal Code may indeed be 
characterised as a remarkable piece of legisla- 
tion. It has triumphantly stood the test of 
experience for over sixty years and though 
occasionally supplemented and sometimes 
even amended as regards a few isolated matters 
of detail it still remains substantially the 
same as it was first ciiaoted. The chief ex- 
^llence of the Code is in its formal aspect. 
The several olTenceis are attempted to be care- 
fully and exhaustively defined and though the 
attempt has not in ail cases been equally suc- 
cessful and tlie definition of some of the 
offences are capable of great improvement, yet 
in the case of most offences tliey appear to be 
complete and at the same time clear and un- 
ambiguous. This was an exti’eracly difficult 
task for several reasons, the chief of which was 
that the authors of the Code hnd hardly any 
model v/hich they could follow or even start 
with. 

To facilitate the understanding of the defi- 
nitions the authors of the Code adopted the 
novel practice of illustrating most of them by 
a number of concrete cases. These illustra- 
tions not being law are evidently out of place 
in a Code and their use, though possibly likely 
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to facilitate the uoderstaading of some provi- 
sions of the Code, not seldom adds to the diffi- 
culty of interpreting and applying other provi- 
sions of it. 


Tbo lute Sir Lawrence Peel after speaking of 
their use as " the first and most prominent 
dei'ect in the Code ” explained that they would 
not, taken as a whole, assist the interpreters 
of the law ; and “ that many are useless, offer- 
iug light in light day, that some darken whilst 
they attempt to give light ; that some do not 
throw the light where the darkness prevails; 
that some are ignes fatui to mislead ; that some 
are trivial and bordering even on the ludicrous 
and a VC 17 fev/ are open to more seiious objec- 
tions.” Sir jVlordaunt Wells from his place in 
the Legislative Council observed that he was 
strongly opposed to that sort of legislation and 
decidedly of opinion that the system of intro- 
ducing legal illustrations was not only a most 
objectionable but an entirely novel one and 
that the illustrations would throw doubt upon 
the text. The Select Committee in 18.56 had 
doubts as t^ retaining tiie illustrations and 
decided to retain them only because they 
came to the (x>nclusion that " the illustrations 
will tend greatly to elucidate the definitions 
and to render the Code more intelligible.” 
Sir Barnes Peacock as Vice-President of the 
Council attempted to jitstify this decision but 
the attempt was a mere apology for confessed 
weakness and he expressly admitted that their 
use was wrong on principle and tolerated only 
as a necessary evil. Hoeaid ; '* The Select Com- 
mittee were most anxious to avoid introducing 
too many illustrations and had in several cases 
moulded and remoulded a section with the view 
of making it as clear as possible. The Com- 
mittee had introduced illustrations only in 
those cases where it was thought that diffi- 
culty might still arise.” He did not add why 
the sections could not be worded so as to pro- 
vide against even foreseen difficulties and if 
that were impossible whether they could not 
be avoided by the addition of further suitable 
explanations. 


Sir Bartle Frere who alone supported Sir 
•Barnes Peaoock observed that perhaps Sir 
.Mordannt Wells ” would not object to them 
if instead of calling them illustrations they 
were to be caUed extracts from case-books for 


IxfV 

they were in fact nothing more than cases 
really decided with the additional advantage 
that they were cases eo framed as exactly to 
fit the point to be illustrated. ” But he did not 
add why extracts from case-books should be 
incorporated in the Code itself by the legisla- 
ture instead of being left to commentators of 
the Code. Surely a formal and an authoritative 
Act of the legislature is not to have incorporat- 
ed into it by the legialatmre everything that 
will go to make the Act more intelligible as, if 
so, even the speeches of the Hon’ble Members 
about an Act and the opinions of peraons con- 
sulted in connection with it or at least select 
extracts from them ought to be put in the Act 
as likely to make the Act more intelligiMe. 


While the Code was under consideration the 
Royal Commissioners on the Criminal Law ot 
England condemned the practice and said : 
” There is no doubt that if an example falls 
clearly within the terms of a definition it is 
useless as an illustration because the defini- 
tion is explicit without it ; and if on tihe other 
hand, the example borders upon the verge of 
the definition or does not fall clearly within 
its terms it either renders the rule doubtful or 
the illustration itself constitutes the law. 
Besides an illustration cannot be of any use as 
a law except to remove some doubt which 
would otherwise occur as to the proper applica- 
tion of the law to the case proposed or to that 
and others of a similar kino. But this very 
necessity would prove the law to be imperfpet 
and show the framer of the law to have been 
aware of an imperfection which ought to have 
been remedied by using words v.hich eillu '' 
plainly excluded or included the proposed 
predicament. It must indeed argue gross 
negligence not to use words which shou’o 
clearly comprehend a cape not only within the 
knowledge of the law-maker but even actually 
suggested by him. ’ 


The consideratbns thto urged appear to be 
conclusive but so prone is the human mind to 
save the trouble involved in proper drafting, 
perfection in which is perhaps an impossi- 
bility, that the use of illustrations has since re- 
ceived a considerable extenfdon in Indian Ac*" 
and has not remained absolutely unfaiown to 
the English statute law. 


n 
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THE DEFENCE OF CONTEIB.UTOEY 
NEOLIOENCE. 

In an action for damajjes, if the Defendant 
can establish that the injury complained of 
was directly brought about by the Plaintiff’s 
negligence, the suit fails and the plea of the 
Detendant is known as the defence of contri- 
butory negligence. The rule sounds simple 
enough and in fact it has been pronounced by 
the Judicial Committee of the Privjr Council 
in the case of British Columbia Railway Co. 
V. Loach, (19161 A. C. 719 at p. 727, that the 
whole law of negligence in accident cases ii 
now very well-settled and beyond the difiieult 5 
of explaining it to a jury in terms of the decidet 
cases, its application is plain enough. On th( 
other hand,, Sir John Salmond observes at p 
46 in his Law of Tor^s, 6tb edition 0924). 
"In a matter such as this, in which juriet 
have to be directed as to tlie law, it is mud 
to be regretted that the law should be sc 
obscure and difficult.’’ Again, the same 
learned author says in his preface to the afore- 
said treatise at p. viii, " Another fundamental 
question which is still unsettled is that of the 
true nature of the rule ns to contributoiy 
negligence. No more baffling and elusive 
problem exists in the law of torts. . . An en- 
deavour to solve the difficulties inherent in this 
problem leads to the conclusion that the com- 
mon law rule of contributory negligence is 
essentially unsound." In view of such 
weighty opinions it cannot bo said that an 
attempt to ascertain upon what legal principle 
the doctrine of contributory negligence is 
based is an effort ex-post fwsto to explain and 
account for a result alrea^ reached apparent- 
ly unconsciously. The propriety of the sug- 
gestion that the defence of contributory neg- 
ligence is a pure anomaly, justified by its utility 
under the peculiar facts under which it arises, 
is worth investigation. The chief object of 
this essay is to determine the existence 
of any fundamental principle of legal thought 
to which the doctrine under discussion can 
be ascribed. It must be confessed at the 
outset that eminent Judges in their at- 
tempt to locate the immediate and effective 
.canse of the accident in hand have used so 
many various ^nificaut epithets that one is 
forced to confer upon all df them put together 
the terny)f legal labyrinth. 

" .Effioent^i^itse or effective cause, real 
ca^M, proximite cause, direct cause, decisive 
cause; ioopediate cause, causa causaus, causa 


sine qud non, occasional cause, remote cause, 
contributory cause, inducing cause," are Brnne 
of the expressions current in forensic usages. 
Certain text-writers have devoted their atten- 
tion to the discussion of the compmative sig- 
nificance and relative comprehension of these 
nomenclatures, but it may be safely submitted 
that the discussion is fruitless and that none 
of these expressions furnishes a true guide to 
the problems involving the question oi contri- 
butory negligence. These expressions are 
useful no doubt in conjunction with the parti- 
cular facts of those cases wherein they have 
been used but they can hardly be said to be 
illuminative or suggestive of any legal prin- 
ciple when they stand by themselves. They 
are really no true guide and cannot be in- 
voked universally. 

Now, let us proceed to deal with and ex- 
amine the theories that are generally advanced 
as the basis of the doctrine in hand. The oft- 
quoted theory is known as the theory of 
i'roximity of Legal Causation. That is, the 
Plaintiff’s negligence in order to be contribu- 
tory must be a proximate cause of the damage 
concurrent in effect with the proximate cause 
for which the Defendant is responsible. The 
Plaintiff may have been negligent and careless 
at an earlier stage and his negligence may 
have indirectly contributed to the happening 
of the accident, but if the Defendant’s act or 
omission be the proximate or direct cause of 
misfortune, the Plaintiff is entitled to redress. 
The chain of causes may have been intervened 
by the Plaintiff’s default in the initial stage 
or at an earlier stage but if the Defendant’s 
negligence can be spotted to be the proximate 
cause of the accident or if it be clear that the 
accident would not have been brought about 
but for the recklessness of the Defendant, he 
becomes liable for the accident. 

The conception of legal proximity of cau- 
sation, like all other juristic conceptions, has 
undergone a series of evolution, and it is an 
undertaking of some delicacy and at least 
temerity for the present writer to attempt to 
present its history in a lucid form. But it does 
not need any extended discussion to say that 
the primitive conception was founded in the 
intention of the wrong-doer, and the question 
upon which the determination of the legal 
liability turned was whether the Defendant 
intended or contemplated to bring atout.1^ 
catastrophe. In those days, the Defendant 
was absolved if he could establish that ^ did** 
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not intend or at any rate ioresee the conee- 
quences of his default (c/. 2 Pollock and 
Maitland, History of the Common Law. 469- 
471). fiat with the advance of civilisation, 
there was an. increase in the conception of right 
and accordingly the scope of liability for the 
infringement of the same widened. Society 
began to demand protection against such con- 
sequences as can be foreseen to follow from a 
tortious act by a man of average foresight in- 
dependently of the fact that the author of the 
tomous act did not intend or contemplate to 
bring about these consequences. This was at 
once met by the Common Law at perennial 
youth and it thus came to be said that every 
man must be presumed to intend the natural 
and probable consequences of his act. The 
Defendant v/as fixed with liabilitv if the con- 
sequences were such that would naturally and 
probably ensue from the wrong committed by 
him. The test to be applied was the well- 
known course of human events and natural 
phenomena. Therefore the conception of 
cause and effect \ as guided by the standard 
whether a particular consequence was likely to 
tbllow from a particular wrong in accordance 
with the common experience of human beings 
of actual affairs. 

The classical case of Davies v. Manu, 10 M. 
& W. 646, better known as the donkey case is 
worth quotation at this stage. The Plaintiff 
chained the forefeet of his ass and turned it 
into a thoroughfare. The Defendants’ wagon 
with a team of horses coming down a slight 
descent at what a witness termed “ a 
smartish pace ” ran against the ass, knocked it 
down, inflictin g injuries from which it died 
soon, lb the action for damages, the ques- 
tion was whether the Defendant was liable for 
damages. Surely, the Plaintiff was not justi- 
fied in letting his donkey graze on the high- 
road and as a man of average foresight, he 
ought to have foreseen the untoward conse- 
quences and therefore he ought to have been 
held guilty of contributory negligence. But 
Baton Parke says in the case referred to Al- 
though the ass may have been wrongfully there, 
still the Defendant was bound to g^o along the 
toad at such a pace as would be likely to pre- 
vent mischief. Were this not so, a man 
might justify driving over goods left on a 
public highway, or even over a man lying 
asleep there, or the purposely running against 
a carriage going on the wrrong side of the 
load. * ’ Accordingly this case can be explained on 


the theory of the Last Clear Chance. The De- 
fendant could have saved the donkey by taking 
care and driving the ponies at a reasonable 
speed and as breach of duty on his part was the 
proximate cause of the donkey’s death, he was 
beld liable for damages. 

Another case of equally commanding im- 
portance is Butterfield v. Forrester, (1^) 11 
blast. 60, wherein the Defendant obstructed a 
stoet by placing a pole across it and the Phun- 
tiff rode along the street in the evening, when 
it was getting dusk but while still there was 
sufficient light to notice the obstruction, and 
comiug into collision with the pole, he was 
thrown from his horse. It was held that he 
had no cause of action as he could, notwith- 
standing the Defendant’s negligence, have 
avoided the accident by the use of due care, 
^rd Ellenborough says, “ One person, being 
in fault, will not dispense with another’s using 
ordinary care for himself. Two things must 
concur to support the action, an obstruction in 
the road by the fault of the Defendant and no 
want of ordinary care to avoid it on the part of 
the Plaintiff.” ‘ 

It will be obvious from this case that it is 
not only the legal proximity of causation which 
will determine the centre of legal liability. 
The determination of proximate causation is 
only a step towards the solution. In addition 
to the Defendant’s default being the proximate 
cause of the misfortune, it is obligatory on the 
Plaintiff to establish that he could not have 
averted the consequences of the Defendant’s 
misfeasance by use of ordinary cate and 
vigilance. The Plaintiff fails, if the Defen- 
dant can show that notwithstanding his ^- 
fault, the Plaintiff could have warded off the 
calamity if he had risen to the occasion. 
These cases are therefore an illustration of the 
limitation which has been introduced into the 
theory under discussion. The proximity of 
legal causation by itself is not sufficient to ex- 
plain the ratio deeideruii of these cases but has 
to be supplemented by the theory of Last Clear 
Chance. 

Further the theory has no application to a 
case of simultaneous misconducts, e.g., two 
motors running in opposite directions withSut 
light in a dark night dash against each otheh 
In a case like this, the collision is the result 
of the combined and simultaneous negligence 
of the Plaintiff and the Defendant.. It has' 
been beld in a series of cases of this type that 

IT 
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the parties must remain in status quo. Neitlier 
can recover against the other. 

It is patent from what has been said abu\c 
that the hrst theory fails to account for tlio 
plea of contributory negligence in all its phases 
and therefore lacks the essence of fundamen- 
tal principle underlying any juristic concep- 
tion, 

The second legal principle generally put 
forward as the basis oif the doctrine under dis- 
cussion is the rule which declines contribution 
or indemnity between joint tort-feasors. But 
this theory can be dismissed without any 
elaborate discussion. The rule of law declin- 
ing contribution between joint tort-fea-sors is 
quite foreign to the plea of contributory neg- 
ligence. 

Now, the third theory upon which the doctrine 
of contributory negligence is sought to be 
based is volenti non fit injurin, i.e., one who 
voluntarily encounters a known risk can bJainc 
no one but himself for the ensuing harm. 
True it is that in earlier cases there was little, 
if any,, attempt made to distinguish between 
voluntary assumption of risk and contributory 
negligence. But of late years the distinction 
between the two has been maintained and ii 
may be safely submitted that a jirecise b.oim- 
dary line has been marked between the two 
closely adjacent and almost identical holds 
which they occupy. A few ixjints of distinc- 
tion between the two are noted below. 

In the case of voluntary assumption of risk, 
there is not the faintest idea of even a prirnd 
facie liability. If the Plaintiff has no logoi 
right to associate with the Defendant, never- 
theless he comes upon hi^ premises and uses 
his assets, tho Defendant has no duty to warn 
him and is not liable at all if the Plaint iff 
suffers any harm. It has been held in some 
cases that if the danger be not apparent and 
obvious, the only obligation legally cast on the 
Defendant is that he ought to notify to tlie 
Plaintiff the danger which he was courting. 
However, the subject is a bit involved and it is 

S sed to deal with it in a separate essay 
• the heading of '* Owner’s duty to tres- 
passers.” On the other hand, contributory 
n^Iigence is an affirmative defence and the 
Dlifendant has to substantiate it in order to dis- 
lodge the primA facie liability proved by tho 
Plaintiff. 

Secondly, case of volenti non fit injuria, 
ihe PlainM iSm voluntarily and knowingly 
•ItneoUiiiar the risk. There can be no volition 


if there is no knowledge of the risk. No one 
caji be said to voluntarily run a risk if he is 
unaware uf the existence of the risk, it may 
be that the risk may not be known in the 
initial stage but if after tlje risk has been 
discovered or become known and if the Plain- 
tiff persists in courting the same, he is said to 
run the risk voluntarily. On the other liand, 
in the case of contributory negligence, there Is 
no deliberation. It is the failure on the pari 
of the Plaintiff to be alert and \igilant and to 
conform to the standard of self-protective 
measures in this age of civilisation. For in- 
stance, to run a car in a dark night without 
light is not tho result of a feeling of delibera- 
tion to court risks but may be imputed to a 
feeling of carelessnes* to adopt the protective 
measures against dangers. It is an essential 
leijuisitc of contributory negligence that the 
Plaintiff is guilty of liaving committed some- 
thing which he, as a man of average prudence 
and loreHiglil, ought not to have done, or he is 
guilty of having omitted to do something whicli 
ought to have been done. 

It is clear therefore that this llicory also 
like ite two iiredecessors does not acixiunt for 
tlic defence of contributory negligence. The 
doctrine under discussion throws on the indi- 
vidual the ])ecuniary burden of protecting liis 
own interests. The (’oiirta are tlie last resort 
of him who not merely does not, but cannot, 
protect himself. I’his is the peculiar charac- 
teristic (>f the English common law and seems 
to be the symbol of national independence 
and self-reliance. The common law expects 
every individual to conform to a particular 
standard in the domain of self-protection and 
intervenes when^euch a standard fails to prove 
effective. Similar is the principle underlying 
the maxim, ” Caveat Fjmptor,” as has been 
felicitously said by Ijord Kenyon, “when 
cx)mmon prudence and caution of man are 
sufficient to guard him, the law will not protect 
him in his negligence.” 

To conclude, it is apparent that the defence 
of contributory negligence cannot be attetouted 
exclusively to the theoi^ of legal proximity of 
causation, or the rule declining contribution 
or indemnity between joint torVfeaeors, or the 
voluntary assumption of a known risk. One is 
forced to say, on examination of the ease-law, 
that the doctrine is a distinct manifestation of 
the individualism of the English common law, 
and it is not feasible to advance any particular 
theory which will account jor it in all its phases. « 
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^Sir John Salmoud is right in his observation 
and it is a very fit subject for the legislature to 
deal with. Certainty law is the element to 
inspire confidence and the sooner this phase of 
the law of torts is classified, the better it is in 
(he interests of the administration of justice. 

A. P. Pandey, M.SC., LL. B., 
Vahil, High Court, 
Allahabad. 


lltbieiuU. 

CoxorKST OF Tebritory and Hcbject Paces 
,ix History axd Ixteexatioxal J.aw. By 
Baum Praganua Sen Oupta, M.A. Calcutta, 

cm. 

Art. XXII of the Covenants of the League of 
Nations which furnishes the text of the author’s 
thesis says : “ To those colonies and territories 
which as a consequence of the late war have 
ceased to be under the sovereignty of the states 
formerly governing them and which are in- 
habited by peoples not yet able to stand by 
themselves under the strenuous conditions of 
the modern world, there should be applied 
the prineiplg that the well-being and 
development of such peoples form a sacred 
'"trust of civilisation and that securities for the 
performance of thia trust should be embodied 
in this covenant. The best method of giving 
practical effect to this principle is that the 
tutelage of such people should be entrusted to 
advanced nations who by reason of their re- 
sources, their experience, of their geographical 
position, can best undertake, this responsibility 
and who are willing to accept it and that this 
tutelage should be exercised by them as 
mandatories on behalf of the League.” The 
writer belongs to the school of optimists who 
believe that this cre.atcs a new Magna Carta for 
the weak, backward and undeveloped peoples 
of the world. And he finds ipetification for 
this belief in the fact that this notion is not 
a freak of accident— a hobby of the late Presi- 
dent Wilson— blit a necessary stage in the pro- 
gress of humanistic ideas. He does not dis- 
cover in the insistence bv writers like Eud- 
yard Kipling on the " W^iite kfan’s Burden ” 
the imperialist’s creed of exploitation of 
coloured races and he points to two anticipa- 
tory instances, viz., the placing respectively of 
Bosnia-Herzezovina and Egypt under Austro- 
Hungarian afld British tutelage as instances 
of pre-War mandates of the nature expressly 


Ixiig 

recognised after the Great War in Aft. XXII 
of the Covenants of the League of Nations. 
He delves into history, ancient, medieval and 
inodern, to show that there has been a progres- 
sive amelioration of the lots of slaves, serfs 
and conquered people and that, however doubt- 
ful the motives in which these institutions 
originated, the original idea of exi>loitation has 
inevitably made room for responsibility. The 
main object of his thesis however is to de- 
monstrate that the idea of tnisteesliip involv- 
ed in the mandate on behalf of the League of 
Nations for territories transferred to the 
mamlntorics from the defeated belligerent 
nations, as expressed in the article, (umnot be 
kept within the limits of the express language 
of the iirtic'le and its extension .to territories 
which have already been integral portions of 
governing nations as conquered countries, to 
India for instance, is a question of time only. 
The representation in the League given to 
Egypt and India is also according to him not 
an accident, and though it may at tlie present 
moment have very much the savour of a means 
to enable England to increase her voting 
strength in the Tjeague (the representation so 
far as India and Egypt are concerned being 
wholly unreal) and although he is himself under 
no illusions as to the unsatisfactory and dissatis- 
fying manner in which the principles of the 
League Covenants are being worked in the 
mandated and other territories, he hae the 
stubborn faith of youth in the increasing pur- 
pose which is Imund in the long run to estab- 
lish a P.'irliament of Nations and a Federation of 
the World, in which India will have her legiti- 
mate place. The author in fine believes with 
socialistic writers in the dynamics of history as 
some others pin their faith on the arrival of the 
Mahatma in putting to right the affairs of a 
disordered world. Meanwhile in Italy Jihe 
first Socialistic Government has given place io 
Fascistic autocracy of suppression and violence 
and the latter idea is catching on even in Eng- 
land, amongst other lands of freedom and self- 
detennination, whilst all the while Soviet 
Ruasia broods over the dreams of old-world 
politicians like a grim nightmare. It is good to 
have faith in the dynamics of moral ideas, if 
they lead to just and reasoned efforts on the 
part of both the ruling and the ruled, and we 
congratulate the author on his interesting con- 
tribution to the rational considerarion of the 
problem of the proper discharge of the respon- 
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Bibility for the rulinj? towards the conquered 
races. 

We have not been able in this review to do 
more than outline the leading ideas of ihe 
author. For his treatment of the historical 
matter, we must refer the reader to the book 
itself, which is not very long, is well got up 
and easy of perusal. The literature upon 
which he relies for his material is of the best. 
We cannot help noticing, however, that the 
proof-reading has been very inadequate. 
This defect should be removed in the next 
edition. Th^ book deals with a new subject, 
and the thesis as presented stands in need of 
further elaboration for which fresh material 
must be constantly forthcoming, and the 
author we expect will not rest on hie oars but 
continue the researches, for which in our 
estimation he has established his competence 
by this first contribution. 


Company Law. By K\ J. Rustomji, Bar- 
rister-at-Law^ Lahore Empire Law Publish- 
ing Society, 1920. 

A book on Company Law in a handy form 
had been a long-felt need and Mr. Rustomji’s 
book comes in an o])portiuic moment. The 
set-back given by the European war to the 
formation of companies in this country can 
only be of a temporary nature and the revival 
of trade and industry must inevitably lead to 
the formation of cohipanics with limited 
liabilities for financing undertakings. Mr. 
Buetomji has given a practical turn to his ^k 
by dealing with the useful subjects of auditors 
and balance-eheets of companies. This would 
appeal to a wider public than mere lawyers. 
A growing knowledge of the Company Law is 
a desideratum in this counti^. Lawyers would 
appreciate the references in the margin to 
the sections of the English Company Law. 
In the next edition we hope will be added a 
table of English cases referred to in the book. 


of (SaitB 

CAtCUm HIGH COUBT 

fUoeal deetaUm* not jat rtporM 

^ taVorlHil auM I ' ba teUf ffiKvted hfiHlMr } 

Criminal Bevibional Jubisdiction. Before 
SUHBAWARDY AND MUKBBJI, JJ. CR. 
Rsv. (Mis.) No. 94 op 1924. SUREN- 
DRA NATH BISWAS. Accused. Peti- 
tioner f;. ABDUL HAMID BOHARA, 
Opposite Party. The 7th November 1$4. 

Crirmnal Procedure Code (Act V of 1898), 
sec. 1)26— Transfer although bias redly non- 
€.mtent in the mind of the trying Magistraie, 

This was a Rule granted on an application 
made by the accu ed. 

Their Lordships delivered the following 
judgment in this case 

We have read the explanation submitted by 
the learned Magistrate. We are perfectly 
satisfied that there is not the slightest bias in 
his mind against the Petitioner and we have 
not the least doubt in our mind that if the case 
is tried by the learned Magistrate it will be 
dealt with by him otherwise than fairly and^ 
impartially. But at the same time this U 
not the real issue which arises in the case. 
The question is whether the Petitioner before 
us can reasonably apprehends that he will not 
get a fair and impartial trial and also whether 
it is not expedient for the ends of justice that 
the case should be transferred. Having 
perused the explanation and considered the 
allegations made on behalf of the Petitioner 
and also having heard the vakils appearing on 
behalf of the Petitioner and the Cnxwn, we 
think that on tHb whole it is desirable that the 
case should be dealt with by a fresh mind. 
We accordingly order that the case be tried by 
wme Magistrate other than Mr. S. N. Mukher- 
jee in whose file the case at present is. 

In making this order we ^ould like to 
make it clear that this order does not suggest 
any imputation of bias or prejudice in the mind 
of the learned Deputy Magistrate Mr. S. N. 
Mukherjee. 

Bahus Suresh Chandra Taluqdar and 
Radhika Ranjan Ouha tor the Petitioner. 

Babu Satindra Nath Mukherji for the Oppo- 
site Party. , * ' • 

8. C* M. 
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Governor-General in Council for Budget grants. 
We fail to find any provision in the Govern- 
ment of India Act or the Eules and Standing 
Orders under which President Patel could 
direct or order any other business, contentious 
or Jion-conteiitious, to be brought before the 
Assembly during this period. R. 47 (3) pro- 
vider that on the last day of the days so allotted 
Jit 5 P.M., “ the I’resident shall forthwith put 
every question necessary to dispose of all the 
outslainling matters in connection with the de- 
mands for grant.'' So here as in the House of 
(’omrnons the <yuillotine is applied bv the Presi- 
dent at the specified day and ho'.ir for disposing 
of tiie .remaining deman .Is. 


The absence of some members is no bar to 
llic transaction of business, in the Assembly. 
It. 18 piwides for the quonmi and it is not un- 
common that when the proceedings are dull 
and uninteresting, the legislature goes on 
transacting businosH with a bare quorum. 
Kven if the absent members resigned, the 
bfisinese transacted during such vacancies are 
quite regular and lawful under sec. 63D (5\ 


We juay mention in this connection that in 
previous years during the discussion of the de- 
mand for grants sometimes the sittings of 
I he Assemhly used to be continued after night- 
fall and when members got tired they used to 
get u[) and request Sir Frederick Whyte to ad- 
journ the jn’oceedings for the day. On such 
occasions Sir Frederick invariably used to 
put to the House a motion for adjourn- 
ment and on its being passed he used to ad- 
journ the sittings. He was an experienced 
JVliainentarian and was keen on establishing 
the same conventions here asqprevailed in the 
House of tlommons. Till hie recent lapse, 
President Patel has endeavoured to follow the 
same traditions. We were, therefore, not a 
little .siupvised at President Patel’s pro- 
nouncement that he proposed to adjourn 
the House sine die if the Govenmient did 
not accede to his request. He did not 
see that tliis would have amounted to a proroga- 
tion of the House, in respect of which powor 
is vested under sec. fiJlD (2) in the Governor- 
General as representing the Crown. This is 
also the law and practice in the Houee of Coni- 
mons. It may be that when the Assembly is 
not actually prorogued and there is interrup- 
tion in the business of the Assembly owing to 


some legislative measure or other important 
. matter having been referred to a committee 
arid the date on wdiich the re]X)rt may be received 
being uncertain, the sittings of the House may 
be suspended or adjourned sine die. But this is 
so done with a view to facilitate the transac- 
tion of business and not for the puqwse of 
bringing the legislative machinery to a stand- 
still. 8ec.'63D provides that even after disso- 
lution the Goveriior-Genew.l is to arrange for 
the Assembly to meet within six months and 
even with the sanction of the Secretary of State 
he cannot extend tJie time of the next meeting 
beyond nine months. It follows, therefore, 
the President cannot indefinitely postpone the 
sittings of tlie House. 


Sec. 360 of the Code of Criminal Procedure. 

Sec.. 860 of the ("ode of Criminal Procedure 
has of late come into great prominence and 
the series of cases in which the section has 
been interpreted by the Calcutta High Court 
show that the rule laid down by the legislature 
is seldom followed in the lower ("ourts. Quite 
recently in Knppu Mondal, 49 Mad. 71, the 
.Afadras High Court has accepted the view' of 
the law taken by the C’alcutta High Court. In 
the case in que>tion the Magistrate concerned 
described the practice prevailing in his Court 
as follows : — “ In cases where the depositions 
are long and would take a considerable time of 
the C’ourt if they w'ere then and there read over 
and interpreted to the witnesses, what is done 
is to keep all the witnesses aside as soon as 
each of them is examined so as not to give 
thorn an oiqwrtunity to mingle with those that 
are not examined and the place so allotted is 
within the view of the accused and their 
pleader. The depositions of these witnesses are 
read over and interpreted to them after the 
work in connection with the case for the day 
is over.” This w'e believe is the practice fol-* 
lowed in many Courts and is resoried to as a 
matter of convenience but in view of the recent 
rulings on the subject it is wholly illegal. 
Strict com])liancc with the section no doubt in- 
volves much time and inconvenience but the 
law must be strictly followed and cannot be 
given the go-by for the sake of convenience. 
The reasons given by Devadoss, .f., for con- 
demning the practice are very cogent. His 
TiOrdship observes : ‘‘By having recourse to this 
practice the witness whose evidence .was taken, 
say at 11 o’clock or who closed his ovidence at 
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1*1 o'clock and whose evidence is being read 
over to him at 5 o’clock after the day’s work is 
over, might be able to improve ujwn his evi- 
dence and ti^ to get his evidence altered. ^ It 
is not also fair to an honest witness not to have 
his deposition read over soon after he made it, 
for, if the ]\lagifitrate has incorrectly recorded 
the dejiosition and if it is read over to the wit- 
jiess some hours after the (piestion woidd arise 
whether the witness is correct in his statement 
that he did not make such a statement but 
some other statement and whether the correc- 
tion should be accepted or not. It is, I think, 
fair both to the witness as well as to the Magis- 
trate who takes down the deposition as well as 
to the accused to have the deposition read over 
as soon as the examination of fEe witness is 
over. It would avoid any conflict between the 
recollection of the accused's pleader, the re- 
collecthm of the prosecuting coiin.sel and the 
recollection of the Court as well as the i-e- 
collection of the witness. Seeing there are 
four different iieraons to be considered in this 
connection, I think the provision of sec. 360 (I) 
is not only a salutary provision but is a provi- 
sion intended for furtherance of justice. That 
being so.^the procedure adopted by the Magis- 
trate is an illegal procedure.” Sec. 360 will in 
the near future be construed by the Judicial 
( ominittee in connection wdtli an appeal which 
has been admitted and their Tjordships’ judg- 
ment will set the matter at rest. 


LANDOWNERS’ DUTY TOWARDS 
TRESPASSERS. 

03y A. P. Pandey, M.A., LL.B.) 

“ A trespasses upon B’s premises and sus- 
tains injuries. Is B liable to A for damages?” 

Obviously some assumptions will have to be 
introduced before the question will admit of a 
definite and precise answer ; but before launch- 
ing u}>on them let us inquire if there is any 
rule defining the scope and the nature of the 
obligation under which the landowner has to 
(*onduct himself. 

It does not need any extended discussion to 
say that the rule of reasonable conduct and 
ordinary care is a wholesome one. It conduces 
to the stability and contributes to the happi- 
ness gf the* society. Every owner of his pre- 
mises tis expected to* behave with reasonable, 
rational oai'e and ordinary precaution towards 
others. True it is, that the adjectives ” reason- 
able ” and ” ordinary ” do not admit of any 


specific and concise formulation and conse- 
quently the rule, enunciated, lacks the essen- 
tial rc(|ui8ite of clear statement and compre- 
hension — aa essential requisite for a place of 
permanence in jurisprudence. None-the-less, 
tha expressions have got the sanctity of long 
usage and serve the purpose of conveying a 
well-defined and settled notion. The test to 
be applied is the known course of liuman 
events and natural phenomena. What a man 
of aveiiRge (summon sense and foresight is likely 
to do under the circumstances of a particular 
case is taken to he the standard of reasonable 
care and precaution. The law does not con- 
cern itself with one’s conscience. The law 
works only within the sphere of the senses. 
If external phenomena and the manifest acts 
and omissions are such as it requires, it is 
wholly indifferent to the internal phenomena of 
conscience. (Holmes' (’oiumon liaw, p. 110.1 
Now, in the question formulated above, 
assume that B is. unaware of the pi-esence of 
A. Is B then liablje to i-espond in damages? 
As a matter of logic, the answer seems to be 
” IK) ;'' but to divine the rationale of the answer 
is a task of some delicacy. A layman would 
say and perhaps correctly, that reasonable con- 
duct and ordinary precaution are to be exer- 
cised in connection with a known individual 
and if the individual is unknown, there is no 
occasion for the display of any care ; and there- 
fore the case is an exception to the rule of 
reasonable conduct and ordinary caution. But 
to a lawyer, the case seems to be governed by 
the rule. C-onduct and care are not indepen- 
dent of circumstances. It is circumstances 
which dictate one’s conduct. As has been 
truly observed by Burke : ” The situation of 
a man is the preceptor of his duty.” A man 
has to shajie his conduct according to the cir- 
cumstances in which he is placed. Caution 
has to he exercised against apprehended 
dangers. If there is no apprehension of any 
danger, no care has to be exercised. If B is 
unaware of A’s presence, he is not called upon 
to exercise anv care or piccaution. His atti- 
tude of carelessness is one which will commend 
itself to a man of average common sense and 
prudence. In other terms, the fact that B Is 
unawam of A’s presence reduces the rule of 
reasonable conduct and ordinary care to one of 
neutral carelessness and unintentional negli- 
gence. Tt cannot be urged that B should always 
look ahead and act with reasonable care whether 
there be any apprehension of danger or not. 
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This argument involves, on the face of it. a 
|)erplcxiug inquiry as to how far is B to take 
Jieed. 'lliia is calculated to introduce 
the element of micertainty in law which 
is the detestable element. Therefore the 
conclusion of non-liability to an unseen tres- 
passer for damages is based uimn the rule of 
reasonable conduct and ordinai'y care. 

liCt us illustrate our meaning. Suppose B 
is trying to explode an inflammable substance 
and he selects a secluded ))lace in his compound 
for the scene of his experiment. He. as a man 
of average common sense and foresight, has 
not the slightest reason to apprehend the pre- 
sence of A in the vicinity. Suppose -A, at the 
vei’y psychological moment, when the substani'e 
hursts put, trespasses uixm his premisea and 
liwates himself, unnoticed by B, within an 
area of danger and receives iniuries. Obviously 
B is not responsible according to the role of 
reasonable conduct and ordinary care. 

(To be continued.) 

LONDON NOTES. 

(Fbou oob Gobbesponobnt.) 

The hearing ol' the appeal by the Sreretary of 
Slate against Baja Jyoti Prosad Singh relating 
to coal mines in Pergunnah Khergarh was 
continued on "21 at, 2‘2Dd, 2ord, 25th, ‘iCth, 28th 
and 29th January when the Boai-d intimated that 
they would consider the question which had 
been argued before them and would communi- 
cate with the jjarties if they desired to bear 
iirgiimenta on the questions of limitation and 
mineral rights. 


Tn the- Board room, befdfe Loan Dusedi.n, 
Mr. Amkkr Am and Sir .Arthiti CIUN.nkMj, an 
appeal was heard on January 26th from 
Mysore, Skipp v. Kelly, in which the Defend- 
ant in an action for breach of promise of marri- 
ng® apjiealed from a decision of the Kesidenl s 
Court. The Appellant had proposed marriage 
lo the -Respondent and liad financed her in ob- 
taining a divorce. The Courts in India had 
found in favour of the Plaintiff and had award- 
ed substantial damages. The appeal was dis- 
missed. 

Mr. K. Lahonclierp Thornton for the Apiiel- 
Tant. 

Mr. R. P. Vule for the T^esjiondent. 

Maun<f Kyi4:% 9 . Ma Thei Pm (Rangoon) 
was heard on sfcnnary 25th and 26th. Tliis 


was a suit by the Respondent in which she 
claimed as her own, certain land in the posses- 
sion of the Appellants, the administrators of 
the estate of her father and stepmother. The 
Appellants’ main contention in the apiieal was 
tliat the High Court should not have allowed a 
claim against the estate of deceased persons on 
oral evidence which the trial Judge ]Md dis- 
believed. The appeal was dismissed. 

Mr, E. B. Bailees for the Appellants. 

Mr. G. S. Saunders for the Respondent. 


ShakooT Gani v. Sabapathy Pillai (Madras) 
was heard on Januaiy 28tb by the same Board 
and the appeal was allowed. The question 
raised was as to the justice of a claim by a pur- 
chaser for a reduction of the purchase price on 
the tariff value being decreased. The same 
point was dealt with in the recent appeal from 
Calcutta in Probhudas v. Ganidada (30 C. \V. 
iN. 73). 

Sir G. B. Lowndes, K. C, and Mr. E. />’. 
Baikes for the Appellant. 

Mr, E. Labonchere Thornton for the Res- 
)H)ndent. 


Chandar Baksh Singh v. Mt, llaj Kunwar, 
an appeal from Allahabad which was part heard 
last term w'as now brought before the Bixird 
again in order that the question of custom, re- 
lating to the exclusion from inheritance of 
females, might l)e argued and heard on Febru- 
ary Ist, 4tb, 5th and 8tb. Judgment was re- 
served. 

Messrs. L. DeOruyther, K. C. and IV. 
Il'allach for the Appellants. 

Sir Geo. Lowndes, K. C, and Mr, B. Dnbi 
for the Respondent. 


Md. Khaleel Shiran^ v. Les Tanneries 
Lyanaises. Judgment was delivered and 'the 
appeal allowed on February 4th. 

In Gujadhar Prosad v. Mahadeo Prosad 
Q’atna), heard on February C'h, questions were 
raised as to the construction of a decree. The 
District Judge held that the questions ought to 
he decided by a fresh suit, the High Court, how- 
ever, remanded the proceeding for the questions 
to I)e decided in execution. 

Messrs. A. M. Dunrie, K. C. and E. B. 
Baikes for the Appellant. * 

Messrs, L. DeGruyther, K. C.^and B. Dubi 
for the Respondent. 

G. D. M. 
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Criminal Law and Moral Law. 

The following (Hstinctioii drawn between 
criiiiiiial and moral law will be found interest* 


itftavii ing 


REPORTS (Ai Index.) 


What l» Criminal Law? . j . 

Mr. Olover Alexaiider’s article oii " Modern 
Ejfvptian Criminal Law ” in the Jourrm (tj 
Society of Comparative Legulatton is an ui- 
terestiM contribution on criminal jurisprudence. 
His article is a review a remarkable work by 
Mr. Frederick M. Goadley, A - 
Kcyptian (.'riniinal haw. I’ 

this work is a commentary on cnmmal law 
in general and deals with its f "e'’®' .P""* 
cipli such^as ('riniinal Law as 
from Civil Law. Crimma J.aw 
llieht of State to I'umsh, I’arpo^ 
ideiit, etc. As much of what is said under 
these heads agree with the v ews we have 
lately expressed m these ^Ug 

below some vei-y 

article. The following definition of criminal 
law is both concise and precise. 

“thT tbT ««con«y of domage. or wp.rRt.oii. Honco. ho 

'^%oltao ot wiwration betwowi Civil and Cnnnnal ^ 
bM bSSnio more indmore dtetliict to mod.™ 
mwthof Crinitaftl Uw Im. eoinoidod with the inoroMe 
lit thftpow«*rof Stote.” . • , 1 

The above definition at»plies to criminal law 
as administered by the British C/Ourts. It may 
however be noted that although pumstoent is 
the primary feature of criminal law and repara- 
tion that of tivil law, in Frai^ and Lgypt 
where the pedal is more akin to the 1 rench 
the Court can also award civil damages for m- 
juriee caused by a criminal act. 


Wiilioiit pausiuN to counulei* oxaijtly what ii mount by 
Moral Idiw, hut assumiuK it to bo the same thing w 
morality, it may bo conceded that tho Moral Law ^ is wider 
and bi‘oR(l(*r than Grimiiia) Isaw. Tho old distinoiion of 
English Law into moAi in se and mulct pt^ohUnla is not now of 
much importance t lioth classei of cnaes fall equally within 
the 8t‘ope of tho Criminal Uw. The distinction between a 
sill, a vice and ii orimo is a subject of General Junsprudenoo. 
But Mr. Cioadby rightly insists on the objective ohavaoter 
of Criminal Law as oontrasted with morality. As a rule 
Criminal Law doals only with overt acts. Tho only eieep- 
tion lo tliiH nile in English Criminal Law ta the Law of 
IVeastm, nnd even treason must be proved by overt acta. The 
reasonH fur this are puivly historical. At the same time, 
it is gtnierally necessary to prove r/wiw rca, and in some 
eases a speuiiio intent* Such a stttto of mind, however, is 
mostly inferred from a man’s acts. Moreover, he points out 
that ” what is oondemned by law tends to be regarded as 
momlly wrong,” and mentions, as an instance of this, the 
suppression of the practico of tuUee in India. Another 
instance of this “law of association,” as it has been called, 
between what is moral'y and criminally wrong,* is to be 
found ill the siippresslon of smuggling. That offence is no 
longer i-eg>irdod as venial because of tho spice of adventure, 
as welll as profit, that accompanied it. The trutli appears 
to 1)6 that as a rule tho Oriminal Law lags a little behind the 
moral sense of tho coininimityi but sometimes, and in 
some re8pi»cts, it goes in front of it. 


The Right of the State to Punish. 

Only recently we observed in th^se eolumi.ia 
tJiat the timctioiiB of State are day by day 
taking the form of scKnal work and that even 
the adminiHtration of justice may be said to 
fall within the category of social defence. 
We are glad to find the author advocating the 
same view as opjiOBed to Austinian notions. 

Under this heading, which has a suniowhat peoiilL^r sound 
to one nurtured on Anstinianisni, If-r. Goadby ob^rves that# 
** the object of modem criminal law is tho repression of 'icts 
or omiosioiiB which the State regards ns injarious to society.” 
hi this we ventnre to think he has stmek tlie true note. 
The raal jiislification of the power and dnty to inflict 
pniiisbmcut is “ social defence.” Ihe Stite as an orgoniaa- 
tion exists principally for the purpose of protecting its law. 
abiding members or citiseiis, and therefore it iiiflicti pain, 
restraint, imprisonment and even death upon its subjects 
who are guilty of aDti.jK)ciai - acts as B deterrent to oth^ 
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who may bo inclined to commit such acts. But this is not 
the only object of the Criminal Law. Kurly Crimiinl Law, 
ill wdiinfuff its way to the approval of the community, has to 
take account of, and rentrain the natural foelings of revenue 
on the part of tho iudividnal wronged, 

This feeling of vengeanoo still lies at the basis of our 
approval of tho punishment inflicted by the Criminal Law.” 

VVe also observed recently that the spirit of 
retaliation though not yet extinct is surely on 
the decline. 


The Purpose of Punishment. 

In reviewing Lord Lytton’s views on crime 
and punishment we observed that the purpose 
of puniflhment as a deterrent cannot altogether 
he ignored although it is one of the prime 
duties of a modern State to reclaim the crimi- 
nals. The learned writer also takes the same 
view. 

All this loads on to tho purposes of punishment, which are 
not only deterrent, in the sense of putting fear into the 
minds of intending wrongdoers, and vindicatory in provide 
ing a rogulatod moans of satisfying the natural desira for 
vengeance, bat are, or ought to be, preventive and reform* 
ativc, and this last object, as Mr. Goadby well says: 

“ Tends to become more and more prominent in modern 
penal arrangements. To prevent crime by reforming the 
criminal is a noble aim.” 


Reformation of Criminals and Decline in 
Crime. 

The followiiij^ facts will go to show how with 
the hurnanitariao work carried on by some irien 
and women in the West and the humane treat- 
ment of criminalfl, crime has declined. The 
observations of the author are very instruc- 
tive : — 

Orime indeed is a liydra-headed monster, and its oausns 
are as numerous and complex as the elements of society and 
civilisation itself. They vary from oonntry to country and 
age to age, nnd arc constantly re-appearing in new forms 
under oliauged circumstances. Yet we believe that, as the 
result of the humane and persistent efforts of many devoted 
men and women, there is on the w^ole in England, at all 
events, a decided decline in criminality. Oar prisons contain 
about only half the nambers of prisoners they used to con- 
tain, in spite of the grow'th of the popnlaUon. The system 
of patting most first offenders and some other suitable cases 
apon protetion seems to be bearing fmit both economically 
and morally. Borstal Institutions may not have accom- 
plished all that was prophesied for them, but on the whole 
it may be olsimod that they have been a success. Suppose 
that sach institations had never existed, and all the yoang 
people, of both sexes, who have been sent to them h«d been 
sent to . prison in the old way, how many confirmed jail- 
birds and criminals w'ould have been ' manufaotnroA and 
periodically turned loose upon society, to say nothing of the 
cost of their maintenanoo in prison ! We are amongst those 
who look forws'rd with hope and confidence to the beneficial 
effects of education, intollectoal and moral, better boosiiig 
and sanitary conditions, bettor economic oonditions, greater 
thmpeiance in the use of alcoholic liquor, and an increase 
in the civic spirit, the full effects of which have not yet been 
seen. As Mr. Goadby very truly obier^B ; 



“ The wea^ns by which crime must be fought are as 
numerous as its causes,” and “all orime is a fhlling-off from 
a social idea.” 


Right of private defence of property. 

Under sec. 106 of the Indian Penal Code 
there is right of private defence of property 
against theft, robbeiy, criminal trespass, mis- 
chief and liouoe-breaking by night. In every 
case the right commences when a reasonable 
ajiprehension of danger to the property com- 
mences and in all other cases except theft the 
right continues so long as there is risk of any 
of the offences mentioned in the section being * 
committed, but llie case of theft stands on a 
different footing. Here the right continues 
till the offender has effected his retreat with the 
property or either the assistance of tlie public 
authorities is obtained or the property has been 
recovered. Taking a concrete caae if A runs 
away with IV s watch, B may chase him until 
he effects his eBca|)e, but does the right of self- 
defence end with the escape? If B sees A in 
the street the next day wearing the stolen 
watch, may he not forthwitli seize A and re- 
cover his watcli using for the purpose as much 
force as the case allows? If a ixiliceman 
should be at hand, IVs pro|)er course would he 
to band A over to him and let him 'i*ecover the 
watch. But is B bound to put off the capture 
of A until be can find assistance from public 
authority? Again supjwBing that on a day 
after the theft thereof B sees his watch lying 
on a table in a house or gorden, if lie can get tlie 
a.ssistai]ce of a policeman without losing sight 
of it he would be bound to do so. But would 
he be under any legal obligation to risk a fur- 
ther loss or removal of the stolen property for 
the pur(x>se of having recourse to the public 
authorities? The matter does not seem to he 
covered by authority. The Ijaw Commissioners 
in the first rei)ort obseiwed — “ We are not 
aware of the meaning intended by the expres- 
sion * till the offender has effected his retreat 
with the pro{)erty.' We know not certainly 
when he is to be considered as having effected 
his retreat, probably it is when he has once got 
off having escaped immediate pursuit or pur- 
suit not having been made. We presume that 
the protection of parties pursuing robbers for, 
the recovery of property which they have suc- 
ceeded in carrying off or for bringing them 
to justice was thought not to be within the 
scope of the provisions touching the right of 
private defence.*' 
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'L'he questions are answered by Mr. Ratanlal 
in his learned treatise on the Jjaw of Crimes in 
the negative. Mayne is of opinion that “ re- 
sistance within justifiable limits may be conti- 
nued as long as the wrongful act is goiug on. 
But when the robber for instance has made his 
escape the principle of self-defence would not 
-extend to killing him if met on a subsequent 
day. If, however, the pr(^r*y were found in 
his possession the right of defence would revive 
for t^ purpose of the recovery.” The ques- 
tion was argued before the Jjahore High Court 
m a recent case. Certain buffaloes were 
stolen. Next morning a tracking- party 
was organised which followed the tracks 
of the stolen cattle up to a particular 
village , on reaching which the tracking party 
halted and their leader went off to the 
local thana to secure |)olice aid. Fm* some 
reason or other police assistance could ^t be 
supplied till after two hours after the police re- 
ceived infomation. When the leader of the 
tracking (varty came back accompanied by the 
|iolice men he found that his followers had gone 
on for some distance and ultimately when ho 
joined his followers his progress was obstruct- 
ed and a fight ensued with the result that one 
man of tUe opposite party was killed. The 
learned Judges disallowed the plea of private 
defence. Le Rossignol, J., observed, as fol- 
lows : — ” In order to avoid the conclusion that 
the successful retreat of the thief with the pro- 
j»erty pffis an end to the right of private de- 
fence in respect of such property it has been 
suggested that that, right of defence may be re- 
vived and that the stolen property, wherever 
seen again in the possession of anybody, may be 
taken by the owner from that person by 
the use of all the violence not extending to the 
causing of death which may be found neces- 
sary. This theory, to my mind, receives no 
support from the statute law and if true it con- 
stitutes a very serious derogation from the 
principle that no man shall be his own jitsticer. 
J take it that the reason why a persem is per- 
mitted to take the law into his own hands 
during the retreat of a thief with stolen pro- 
j)erty is t^t there is no doubt regarding the 
identity of the thief and the right to the pro- 
jierty ; also because the owner of the property 
is entitled, to maintain his possession and to 
prevent the ccunplction of the removal of the 
property from his possession. A very different 
state of things, however, arises if the owner of 
a stolen \fatch be permitted to take the law into 


his own hands at any subsequent time and to 
use violence against any person wlm may or 
may not be an innocent holder in order to 
retrieve from his [lossession what may or may 
not be the stolen watch. If serious disorders 
are to be avoided, the right of private defence 
must be strictly confined within the limits 
fixed by statute.” 


llebtelD’jB. 

Indun Company Manual. By Nates 
Chnmlra Sen-Gupta, M.A., D.L. and H. C. 
Sen-Gupta. M. 0. Sarkar d Sons, 90-2A, 
Harrison Hoad, Calcutta, 1926. Price Rt, 12. 

The manual will supply a demand long 
felt by persons interested in the flota- 
tion and working of comi>aiue8 in British 
India, and us the number of persons ao in- 
terested is constantly on the increase, the 
manual hue not come too soon into the field. 
The Biwcial value of the present work lies in its 
realisation of the fact that the Indian Coni- 
})auies Act though based on the English statute 
differa from the latter on so many points, that 
the English Company manuals must often 
prove in practice rather dangerous guides. 
.But in the absence of an Indian manual 
which takes special note of these differences, it 
is but inevitable that those who have not 
stxH'ialised in Indian (k)mpany law, be tlwy 
lawyers or laymen, would turn to the English 
niHutials for guidance and he led into pitfalls, 
for which they or the institutions for which 
they are working will in the long run haVe to 
))ay the cost. In the present treatise they 
will find a hand-book which should help them 
in avoiding these pitfalls. 

The book is not intended or expected to 
enable persons interested in the working of In- 
dian companies to dispense with expert legal 
assistance. As the authora happily put it, the 
chief use of the work will lie in affording assist- 
unce in the nature of first aid when called upon 
to deal with emergencies, and to tell the person 
who consults it when to go to the expert. No 
more and no less is demanded from a Company 
manual. 

Such a book must, in the very nature of 
things be neither a complete commentary on 
Conjpany law for the lawyer’s use, nor merely 
a popular introduction to the business of com- 
pany management. Tt must be lees than the 
former and a great deal more than the latter. 
We have examined the work with care and are 
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sati-^licd that the book does hit the happy rneaii 
belwceu the two extremes indicated. The fac*t 
that the work is the result of collaboration 
between a lawyer of Dr. SeJi-triipta’s standiiij* 
and uttaiiijcieuts and a ])eiBon of Mr. Hen- 
(iiipta’s oHicial experience in the management 
of companies has not been without its effect iii 
producing this result. The scheme of the 
work will be apparent from a glance at the 
tabic of contents which come under the follow- 
ing subject headings ; formation and flotation 
of a company limited hy shares; registration, 
ineraorandiim of association, articles of iiss*>- 
ciatioii; preliminary clauses of the articles; 
capital ; shares ; meetings ; iiotice ; directors 
and promoters; secretary, manager, managing 
agent or managing director ; common seal : 
books and accounts; auditor, borrowing power; 
winding up and reconstruction ; prospectus ; 
private com|)anv ; miscellaneous matters; In- 
come Tax Act. 'riiese are followed by 
two appendices containing the text of the 
('ompanics Act and Additional Forms, 
'rhe treatment of each of these topics 
is lucid and workman-like. As very few 
lawyers are really in a position to sjHJcialise in 
Company law, the hook will apjieal to lawyers 
as a class equally with secretaries, directors, 
])romoter8 and other people interested in com- 
jianies, as a book (rf ready reference ujKm 
which they will be able to depend for aid and 
guidance. The hook is very well goi-up and 
considering its matter and make-up- cheap for 
its price. 

PjiKAOlNdS IN TxDJ.A V ITH PRECKimTS. BtJ 
Cecil Wahh, K.C., MA, andj, C. llVir, H.A., 
LIj.]),, Allahabad: Hammram Lai. Law Pub- 
lishery i.9^5. Price Us, fi. ; 

The drawing-up of pleadings has bteii a 
neglected ait in India. It was neglected not 
merely hy the profession, but even by 
the legislature, before the Fode of 19(W. 
as a natuiarl re-action againet the extreme 
rigidity which marked the English prac- 
tice jiiwious to the reforms intnxluced therein 
in the last half of the last century. It used 
to he thought that substantial justice w'onld 
he better attained if the rnaxiinum amount 
of freedom’ was left to tlie Indian Courts 
in the matter of dealing witli the parties* cases. 
'Fhe Select Committee which drafted the re- 
vised Code of 1908, Iwwever, |elt the necessity 
for putting a curb upon this freedom and they 

S’*-’'- 


took care to enact in the Code all the rules of 
pleadings adopted in England under the Judi- 
cature Acts. But it is one thing to make rules 
and another to juit them into pmctice. The 
Civil Justice C'oinmittee has recently drawn 
[>ointed attention to tlie prolixity, argiimentd- 
tivenesB, disclosure of immaterial facte and sup-» 
pression of material facts which mark, pleadings 
alj over India and which emban^ass and delay 
trials and not infrequently lead to a failure of 
justice. It is being realised that a mere enun- 
ciation of the abstract rules embodying only the 
principles which should guide the Iraming of 
pleadings without training in the practice of 
drawing up pleadings will be of little avail in 
bringing out the desired change. “ The. first 
requisite,’* the Keport of the Civil Justice Com- 
mittee justly points out, “ is to train pleaders to 
draft and this tn\iniug will be assisted appre- 
ciably by the pi’epration of a work on pleadings 
in India on the lines of Bullen and Leake.** 

The bcx)k under notice does not pretend to 
supply the w'liole of this want, but takes a sub- 
stantial step in that direction. It devotes re- 
latively more space to the principle.s of pleadings 
than to precedents, but does also furnish a 
miiuber of pn^cedents to supplement and adapt 
to Indian conditions the skeleton forms con- 
tained in the appendix to the Civil Procedure 
Code. It will servo excellently the pu^^ose of 
affording that preliminary training .which be- 
ginners in the art of drafting pleadingypequire. 
It needs being supplemented hy a S^pteter 
lK)ok on the lines of Bullen and Leake, w’hich 
when it comes will not however necessarily 
displace it as a useful inlixHlnctory to the larger 
w^ork. 

We heartily commend this lK)ok to the pro- 
fession — its handy sixe being an additional re- 
commendation. The authors have set an ex- 
ample in what is really pioneer work in the re- 
form of civil practice in British India. Wo 
sliould greatly like to see others following in 
tlieir footsteps in other branches of the sub- 
ject— ditwovery, for instance, which is even 
more neglected in the Indian practice than the 
drafting of pleadings. 
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Reformation of Juvenile delinquents. 

\Vc have often in these columns invited 
allentiou to what is bein^ done throughout the 
civilized world for the reclamation of criminals. 
The most fruitful results have been obtained by 
the modern methods of reformation of juvenile 
and fimt offenders. We have jjot a Children’s 
Act but it has practically remained a dead letter 
because we have no philanthropic body of pro- 
bation officers, rescue homes, Bomtal or other 
institutions where reformation of young offen- 
ders is effected through education, instruction 
or training which sei ve to mould their charac- 
ter, enable them to earn their livelihood by 
useful occupation and become good citizens. 
We are glad therefore that H. E. the Gover- 
nor of Bengal announced on Wednesday last 
that he proposes taking an initiative in this 
direction in Calcutta. We may observe that it 
ie in big cities that such institutions are badly 
needed. There is very little crime amongst 
children in the Mofussil and, for the matter of 
that, amongst the rural population. It is in 
big towns and in industrial and commercial 
centres, with a mixed and miscellaneous popu- 
lation, that young people, who are not suffi- 
ciently taken care of, go astray. It is in such 
localities that the growth of modem vices have 
got to be met by modern preventives, so that 
the conlagion may not spre^ far and wide. It 
is the duty of the citizens no less than of the 
Government, to take the necessary steps, both 
in theu’ own interest and in the inWest of 
humanity, on the lines suggested for the pre- 
vention, of. young delinjquents developing into 
hardened criminals. 


Presiding at the annual meeting of the 
Society for the Protection of Children in India, 
on Wednesday last, His Excellency tlie Govei’- 
nor of Bengal dwelt on the need for organisa- 
tions to deal with the rescue of children in 
Bengal and suggested the establishment of a 
Reformatory, an Industrial School and a Borstal 
Institution. Ho also informed the meeting 
that proposals in this direction were now under 
the consideration of His Excellency’s Govern- 
ment and would be placed before the Legisla- 
tive Council ii] the July session. 

His Excellency said : — 

“At pi-cBcnt, about 1,800 chililran pass through the 
haiula of the poHoe every year as tlie result of some offenco 
against the law. Wo liavo no satisfactory means of dealing 
with those little vagabonds | if wo had, tlie number would 
probably be greater. The bulk of them are returned almost 
iminodiatcly to the streets or to the bad homes, from which 
they have come. In oi-der to bring onr Children Act into 
real operation, it will be necessary to provide a Beformatory, 
an Industrial BcJiool and a Borstal Institution. We are con- 
templating ineaBiiroB which will provide with such insti- 
tutions in the near future and 1 hope that proposals may be 
submitted to the LegisIntivclCoundl with this object in the 
July session. Finally, 1 hope that wc may bo able to in- 
troduce the system of probstion, about which I spoko 
rccontly at the Rotary Club. This cannot be done, how- 
ever, until voluotaiy probation officers aro forthcoming and 
so far us child offenders at any rate are concerned, 1 hope 
that this Society may in time bo able to meet the demand.^ 

Punishments past and present. 

It is only during the nineteentli century that 
tlie barbarous punishments that prevailed before 
in England were abolished. It is hardly con- 
ceivable now that in the course of a single 
century the world has made such a phenomenal 
progress in its intellectual and moral ideals. 
\^'e give below from a legal contemporary an 
account of the punishment that used to be 
meted out to pewns convicted of treason 
before the last century. 

‘‘Pormgthe niiMtronOi contniy moat of (ho twrtarau 
.Icmcnlx which RUTvived in the’wiiiMimont of ttMMon wom ■ 
xwuptawny. Originally tho tnlinr wu dhawn on 
i.Tcr tlio rongh roHd* to the place of eseention. There he 
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ivas kaugcd. While yet alive he was ent down and dii- 
ombowcHcd. Finally his body uvas quartered and the head 
and quarters were at the disposal of the ( rown Until 
l7tfn a womnxi was drawn to the execution ground and there 
burned, but in that year hanging w^b substituted for burn- 
ing. In 1814 the hanging and disembowelling w'ere altered 
10 hanging till death supervened, and in 18iU drawing and 
quartering wore abolished, as were attainder and forfeiture 
tor treason, except when the offender had been outlawed 
nr in cases of misprison for treason.” 


Dependent relative revocation of Will. 

In Adams v. Southerden, 133 L. T. E. 5U5, 
the testator destroyed his Will which devised 
all liis reality to his wife because of a mistakcu 
belief that tlie object of his Will would be fully 
realised if he died intestate. This was resisted 
by the testator's father who claimed as heir 
at law under an intestacy, but the lower Court 
allowed probate. In appeal the decision of the 
trial (’ourt was upheld and it was held that the 
revocation of the Will was dependent upon the 
truth of the testator e belief and therefore had 
no effect. In noticiiig[ this case the learned 
commentator in the Harvard Law Review 
observes as follows : — Physical destruction 
of a Will is inoperative unless accom- 
panied by animus revocandi. If the testa- 
tor conditions his revocation on the exist- 
ence of an actually non-existent state of 
fact or law there is no intent to revoke : clearly 
distinguishable however are the cases of des- 
truction induced by mistaken belief as to iacts 
or legal conse(|uences. Here the necessary 
act has been coupled with an intent to revoke. 
If effect is to be denied to such a revocation it 
must be by virtue of an inherent cquitabb* 
power of the probate Court !o set aside acts uii 
the ground of mistake which should be exer- 
cised only if it appears that the testator, had Ik* 
known the true situation, would have i>referred 
the old Will to none at all. In the present case 
such preference appears. On its face the deci- 
sion seems analogous to a line of English hold- 
ings that destruction of a Will is inoperative if 
induced by mistaken belief in its uselessness. 
In those cases, however, the uselessness was 
attributed to invalidity, so that it can be argued 
that the testator intended merely to destroy 
paper not to “ kill a living Will.** Remedying 
the testator's mistake in the. present case 
seems clearly proper, but the Court’s reasoning 
on the bas^ of conditional revocation is un- 
fortunate. y 


Riparian rights. 

In the same journal a recent American case 
on riparian rights in connection with natural 
watemoiirses is noticed (Melbourne Harbour 
Trust Commissioners v. Colonial Sugar Refin- 
ing Go,, Ltd,). In 1872 the Plainiill’s prede- 
cessors, owners of land on the bank of a navi- 
gable tidal river, in accordance with permission' 
from the port authorities built a wharf in front of 
their land and filled in the space between this 
wharf and the shore front. Prom 1872 until 
1919 the Plaintiff or his predecessors used the 
wharf and reclaimed land but under such cir- 
cumstances that in 1919 the Plaintiff had only a 
revocable license to use and occupy them, title 
to both being in the Defendant Harbour Com- 
missioners. In that year the Defendant desir- 
ing to build a roadway over the reclaimed land 
revoked the license and demanded possession. 
The Plaintiff brought an action to secure a de- 
claration of his rights in the land. It wag held 
that tlie Plaintiff still retained his original 
riparian rights and that as the wharf and re- 
claimed land under the maintenance of the De- 
fendant would obstruct the Plaintiff’s access to 
the river, the Plaintiff could cross the premises 
for that purpose as long as they werp maintain- 
ed subject to tlie general regulatory powers of 
the Defendant, 


The case is commented on in the following 
manner : — That the Plaintiff should retain nib 
rights as a riparian owner even though land 
owned and maintained by another now inter- 
venes between liis land and the water seems 
at fir-’t a little surprising. But had the land 
and wliarf been put there by a stranger justice 
would require that the Plaintiff keep hk 
liparian rights. On the other hand, if the 
Plaintiff himself has reclaimed without right 
it might be argued that he has forfeited his 
standing as a riparian, yet even here the rule 
seems to be the other way. In the principal 
case where tlie reclamation was not wrongful 
but gave no title this argument might be again 
urged on the ground that the Plaintiff took the 
risk of revocation of tlie license, but it is prob- 
ably fairer to allow retention of riparian rights. 
Tlio Courts in these cases have apparently con- 
sidered overwhelming the public interest in 
having ^ the banks used for commerce. In 
the United States by statute or otherwise ripa- 
rian ownership of itself would alzfiost univer- 
sally have given a right to wharf out. 
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LANDOWNERS’ DUTY TOWARDS 
TRESPASSERS. 

A. P. Pakdkv, M.A., LL.B.) 

{Continued from p, Ixxxiv.) 

Secondly, aasnme B knows of A’s presence. 
This knowledge on hie part is snflicient in law 
to cast an obligation on him to conduct himself 
with reasonable care and caution. But this 
ju'oposition seems open to three objections, and 
It is proposed to examine those at length. 

(1) How can the trespasser by his own 
wrong impose an obligation upon B toward 
him? To hold misfeasance as the origin of a 
right recognised by law is an insult to the 
fundamental principles of jurisprudence. No 
wrong-doer can be permitted to base an action 
upon his own wrong. Tlicn again it has been 
held in a series of cases that the Plaintiff’s 
wrong, better known as contributory negli- 
gence, is a sufficient answer to an action for 
damages. But this proposition can be explain- 
ed on the principle that the Plaintiff^ 
wrong was the direct and effective cause of his 
misfortune and therefore he cannot blame the 
Defendant. Surely it does not lead to the con- 
clusion that the Plaintiff’s negligence com- 
pletely absolves the Defendant from the legal 
obligation* of reasonable conduct and ordinary 
precaution towards him. The IMaintiff and the 
Itofendant being joint tortfeasors of precisely 
equal degree, the Plaintiff is precluded from 
recovering any damages from the Defendant. 
On the other hand, if the Plaintiff’s wrong be 
not concurrent with that of the Defendant in 
bringing dboqt the misfortune, if the Defen- 
dant could by. reasonable Vigilance and ordi- 
nary precaution have averted the catastrophe, 
the Plaintiff succeeds. The classical cases of 
Davies y. Mann and Butterfield v. Forrester 
enunciate this proposition. Tt is clear there- 
fore, that A’b negligence and wrong does not 
justify B in infringing upon the rule of reason- 
able conduct and ordinary precaution. It may 
be useful here to recall the dictum of Lord 
Ellenborough in the latter case cited above : 
" One person being in fault will not dispense 
with another’s using ordinary care for himself." 
.\’s negligence can be said to be the mere oc- 
casion for the misfortune while that of B is 
said to be the inducing cause. In a narrow 
sense it idlay be true to observe that A’s wrong 
casts'*an obligation toward him upon the in- 
nocent landowner, but it is not true in a broad 
sense. . 

By way of illustraifion, suppose 'A is walking 


along a railroad. The driver of an on-coming 
train sees A from a distance and whistles, but 
A does not mind. The driver does not stop 
the train and A does not desist from walking 
along with the result that A is knocked over. 
The driver could have if he wished stopped the 
train in time to save the accident. In tliis case 
the driver will be responsible for the damages. 
A’s presence as submitted above was the mere 
occasion for the accident while the driver’s 
negligence was the immediate cause. 

('2) The second objection to the rule under 
discussion is that the rule places a trespasser 
upon the footing of an individual who has a 
right to go upon the premises. But this ob- 
jection can be dismissed by the observation that 
the Plaintiff’s wrong in an action for damages 
is the ruling factor in the determination of the 
standard of reasonable conduct and normal 
caution. 

The third ohjection to fixing liability upon 
the landowner is that the tramp trespasser 
enjoys the same privileges as a guest or an 
invitee to the premises. True it is that the 
landowner is held to the care of an average man 
in each case but as has been shown above, 
A’s wrong reduces the standard of reasonable 
conduct and normal precaution on the part 
of the landowner. 

To conclude, it is obvious, therefore, that the 
trespasser does not enjoy the same privileges 
as a guest or an invitee or a licensee or an 
individual who has a right to go upon the pre- 
mises. But he constitutee a distinct class by 
himself and has to establish in an action for 
daninges that he was noticed by the landowner 
who could have averted the misfortune by ris- 
ing to the occasion and behaving like a mati 
of average common sense and foresight, and 
that it was beyond his (trespasser’s) |iowers to 
save himself. 

In the light of what has been submitted 
above, let us now examine the recent and in- 
structive decision in the case of The Madras 
ami Southern MahralU Railwap Company 
Limited v. Jayammal to be found in I. L. R. 
48 Mad. 417. In analysing and scrutinising 
the decision, one has to guard oneself against 
any sentiment of sympathy for the Plaintiff 
getting the better of one’s reason and thereby 
infringing upon the dictum of Lord Farwell, 
viz., " We must be careful riot to allow our 
sympathy with the infant Plaintiff to affect 
our judgment. Sentiment is a dangerous wUl’-o- 
the-wisp to take as a guide in the search for 
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ili3 legal principles ” (1913, 2 K. B. 308 at 
408). 

In very brief, the facts of tlie case are that 
the Plaintiff, a little girl of seven years of age, 
passed through a wicket gate and stepped on the 
loop-line when she was knocked down by an 
engine which was backing towards the shed to 
water, and lost her right leg and right arm. 
Mr. Justice Coutts Trotter, as he then was, 
decreed the Plaintiff’s action and awarded 
Bs. 3,500 as damages. In appeal their Lord- 
ships Mr. Justice Spencer and Mr. Justice 
ririnivasa Ayj^angar dismissed the Plaintiff’s 
suit on the finding that the Plaintiff’s negli- 
gence was the proximate cause or causa causans 
of the accident. 

Obviously the decision is coiTect on the above 
finding but the reasoning upon which the find- 
ing is based seems to be vitiated by certain 
fallacies. The case no doubt belongs to the 
class of border-line cases which scarcely test the 
rule and have been giving rise to dissentient 
judgments and (iopioue litigation. His Lord- 
ship Mr. Justice S. Ayyangar very lucidly de- 
fines the term negligence at n. 435 : “ It is once 
over again the apotheosis of the law, the ideal 
man of ordinary ])nidencc. What this ideal 
man of ordinary ])rudence would have done or 
omitted at the particular time and ))lace and 
in the circumstances is tlie standard and 
measure of proper care, and whenever and 
wherever the act or omission df the Defendant 
falls short of this standard or measure then 
and there is negligence.” Then again with 
respect to the question whether the Plaintiff 
was a licensee or a trani]> trespasser, the said 
learned .ludge very rightly says that the 
classification of the injured tirespatesfers, 
bare licensees, invitees et cel era has no more 
fundamental basis than the re|)eated applica- 
tion of this standard or measure to the varying 
circumstances. Then again, the learned Judge 
finds that the Company was guilty of 
negligence on the occasion as no special look- 
out was kept by any person on the engine. 
Still the learned Judge says that the Plain- 
tiff, possessed as she was of the faculty of cir- 
cumspection, could have by exercise of ordi- 
nary care desisted from crossing the lines and 
thus saved herself. Accordingly she was re- 
sjwnsible solely for the accident. But one may 
venture to reason as follows. 

Under the rfi-cumatancea hf the case, the 
engine driver, as an ideal man of average' 
prudence, o^^ght ^’^itve kept a special look-out 
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and more so firstly because he was driving tiie 
engine along the loop line and, secondly, be- 
cause he knew that as a short cut neighbours 
crossed the line at or about the shed. If the 
driver had done so, he would have noticed the 
Plaintiff emerging from the wicket gate and 
walking along the line and further again ought 
to have foreseen that the girl would cross the 
road in front of the engine. That being so the 
driver ought to have whistled repeatedly to put 
the girl on her guard and finding that she did 
not mind the alarm, he ought to have stopped 
the engine. After all the Plaintiff by stepping 
on the loop line had precluded herself from 
averting the accident and the engine driver 
could have warded off the evil if he had con- 
formed to the rule of reasonable conduct and 
oi’dinnry care. 

(Concluded.) 


LONDON NOTES 
(From our Correspondent.^ 

On .l*eb. 8ih. — The lioard, consisting of 
liORDs Dunedin and Blanksburoh, Sir John 
KikiE and Mu. Ameer Alt, dismissed the ap- 
peal in iiujadhar Prosad v. Mahadeo Ptosad 
(Patna), but slightly varied tlie order of the 
High (’onrl. 

Pnmeswar Hnzaz v. Shyama Sundari Debi 
(Bengal) was heard on February 8th and 9th. 
llie suit was brought to recover damages for 
breach nf a contract to grant a prospecting 
licence and mining lease. The lower Courts 
Jmd differed in their assessment of the damages. 
Judgment was reserved. 

Sir Geo. fmvndes. h\ C. and Mr. E, B. 
naihft for the Appellant. 

Messrs. L. neOruyther, K. C. and Ken^ 
Ivor thy Brown fop the Bespondent. 

Mr. Pa rikh applied on February ’9th for 
special leave to appeal to the Privy Council in 
Bagri v. King-Emperor (Lahore). Leave was 
refused. 

In Tyahalli Kamruddin v. Meghji Moerji, 
Mr. M. U. Jardine applied for special leave to 
appeal w forma pauperis. The leave wae re- 
fused but the petition was ordered to stand 
over in case the applicant could obWn funds to 
prosecute his application and appeal mot in 
forma pauperis. • 

Mr. E. B. Raikes appeared for the Respon- 
dent. . . • 

D. M. 
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The late Mr. Ram Charan Mitter, C.I.E., 
Rai Yatindra Nath Chowdhury, M.A., 
B.L. and Mr. Jyotish Chandra Mitter. 

During the short interval of two weeks which 
liave elapsed since the publication of our last 
issue, death has removed from our midst two 
members of the profession who each in his Auy 
tilled a large place in the public life of 
Bengal. It eeems only the other day that 
Mr. Bam Charan Mitter, C.I.K., one of the 
oldest graduates of the Calcutta University, 
senior Cloverninent pleader on the Appellate 
Side of the High (’onrt and President of the 
Vakils’ Association, retired from public life full 
of years and honours, and canning with him 
the respect and good wishes of liis colleagues 
and associates in the profession and well-merit- 
ed tributes of esteem and appreciation from the 
Bench. He passed away on JFonday last, the 
5th instant, after a brief illness, which brought 
to a close a career of quiet success and singularly 
deserved placid contentment. Rai Yatindra 
(.’howdliury, who passed aw^ay on Wednesday 
last, was a scion of a well-known aristocratic 
family of Bengal. He never took to the pro- 
fession seriously, but his deep culture and wide 
sympathies coupled with his sterling independ- 
ence of character brought him into the forefront 
of all public movements in the province, politi- 
cal, social and literary. He was still in the 
prime of life, and his sudden death will leave a 
void in the public life of the province which 
will not be easily filled up. As we are going to 
press, we are grieved to learn of the sudden 
death of Mr. Jyotish Chandra Mitter, Deputy 
Registrar on the Original Side, who wae a 
jiopular office aiid greatly esteemed by all who 
canie fyto contact with him. We offer our 
sincere condolences to tlie bereaved families of 
the'deceasejl. 


The Riots. 

During the interval also happened an occur- 
rence wliich reflects little credit on the rank 
and file of the two communities concerned. 
It is true that the outbreak was confined to the 
lowest classes and latterly within the rowdy 
elements of Iwtli the Hindu and the ilaho- 
medaii sections of the population of the City, 
But the so-called leaders of opinion who from 
behind the security of their writing tables fan 
the embers of communal hatred can hardly ac- 
quit themselves of moral resfwnsibility for the 
result?} even when they are found to have ex- 
ceeded beyond measure their very worst 
anticiimtions. 1'lie only ledeeming feature of 
the whole situation is the impulse towards 
mutual aid and succour which the very violence 
of the I'iot brought ijito active operation 
amongst the respectable classes of both com- 
munities. It is in the steady growth and con- 
solidation of this si)irit that the hope of estab- 
lishing intercommunal gcx)d relations on a 
stable basis lies. That in both communities 
there is a great deal of religions fanaticism 
lying beneath the surface, ready to be exploited 
for collateral purposes, is unfortunately only 
too true. It is this element that invariably 
starts the mischief and it is this clement too 
that suffers as its w^ornt victims in the long 
run. This fanaticism can ultimately yield only 
to education and spread of culture which surely 
is the w^ork of the advanced guards of botJi 
communities. If they or any of them cannot 
lielp ill this work, the least that they can do is 
to refrain from further aggravating the situa- 
tion by written or sjioken ap[)ea]s to communal 
j)a8sions which are bound to culminate off and 
on in bloody riots, murders, mutilations and 
loot. 


Pleaders, Advocates and Attorneys—Propriety 
of testifying lor client. 

In a case noted in the Minnesoia Law 
view of December last the Plaintiff was allowed 
to prove a compromise of a diluted claim 
made with the Defendant through bis two 
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allorneys bj* citing the latter as his witnesses. 
The Defendant appealing appears to have con- 
tended that the Piaintilt’s attorneys were not 
conii)etcnt witnesses, and that tlie judgment of 
the trial Court in the l^laintiff’s favour based 
iH)on this evidence should therefore be vacat- 
ed. The Court by a divided opinion over- 
ruled the objection. Commenting on this 
case, the writer observes; “In general an 
atlorney is competent to testify on behalf of his 
client no matter how gross the violation of pro- 
fessional ethics, but Bench and Bar are practi- 
cally unanimous in denouncing the practice of 
an attorney testifying for his client in other 
than formal matter's.*’ On the Original Side 
of tlio Calcutta High Court, attorneys fre- 
quently testify in their clients’ cases, but in 
America, attorneys both act and plead; and 
the jMDint of the objection to the practice of 
both appearing and testifying for a client lies 
in this that “it is unseemly for a member of 
the Bar voluntarily to place himself in a |X)si- 
tion where his duty to his client requires him 
to address Court or jury on the question of 
Avliat degree of credibility should be given to 
his own sworn testimony.” The objection, 
a perfectly intelligible one applies in India 
to counsel and advocates as also to pleaders 
who as in America both act and appear 
for their clients (in the Mofussil and on 
the Apixillate Hide of the High Court) 
and not to attorneys as eucli so long as 
they are acting and not appearing in the case. 
The practical conclusion to be drawn from 
the above is that in all such cases, counsel, ad- 
vocate or pleader should withdraw fmm tlio 
active management of the case and not that 
lie should secure exemption from appearance 
as a witness by remaining on as counsel, ad- 
vocate or pleader. In some American cases 
the embarrassment to Court arising from the 
difticulty of distinguishing between the zeal of 
an advocate and the fairness and impartiality 
of a disinterested witness is alluded to, and 
some Courts even go so far as to hold that little 
or no weight should be attached to such evi- 
dence. These, however, are properly consi- 
derations aflPecting the weight to be attached to 
testimony which is admissible in law and bear 
upon the special facts of each case and should 
not be allowed indirectly to operate to exclude 
such testimony in all cases. The question, 
so far as we are aware, called for judi- 
cial consideration hero in one case only, 
viz,, The Midnaj^ur Damage Suit. It appears 


from tlie note in our contemporary, how'ever, 
that it has been frequently jiassed upon by the 
Courts in America where there is a large body 
of precedents to guide and control the practice. 

Insanity as a defence. 

The answers given by the Judges in McNagh- 
ten 8 case ha\e always been taken to be an 
authoritative statemen^of the law of England 
on the subject of insanity as a bar to criminal 
responsibility. The rule that is founded on the 
answers given by the learned Judges is as fol- 
low's ; — 

The jury ought to be told in all cases that 
every man is presumed to be sane and to 
possess a sufficient degree of reason to be res- 
ponsible for his crimes until the contrary' bo 
proved to their satisfaction and that to estab- 
lish a defence on the ground of insanity it must 
be clearly proved that at the time of the com- 
mitting of the act the party accused was 
labouring under such a defect of reason from 
disease of the mind as not to know the nature 
and quality of the act he W’as doing or if he did 
know it that he did not know' he was doing 
what Was wrong. 

An extension of the rule lias «t different 
times been suggested and the strongest criti- 
cism levelled against it is that it does not cover 
the difficult question of loss of control caused 
l.»y unsoundness of mind. 


The following extract from Justice 

M’Cardie’s charge to the jury in the trial of 
Jfonald True is interesting and instructive and 
will show w'hat the law is at present taken 
to be. 

“ The luw' assumes that a man is pnma facia 
sane ; he must satisfy you otherwise if he de- 
sires to esca[>e the consequences of a eerions 
crime. The English law is complex, Ixith in 
civil and criminal cases, with regard to in- 
.•^<anity. . About eight different tests apply in 
civil cases such us to wills, contracts, as^gn- 
ments, and other matters, for example, matters 
which arise in criminal law in this country. 
TJie foreign codes are simpler. The language 
there used is bixiader, wider discretion is given 
to tribunals. Here w'e are concerned with the 
criminal law of England by which you and I 
are bound. It is plain in iny opinion* that in- 
sanity from a medical point of view is one 
thing ; insanity from the point of view of ctimi- 
nal law ie a different thing. Doctors exist to 
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cure physical and mental ills. Juries and 
Judges exist to guard the life and property and 
the welfare of society. There are some things 
which plainly are not insanity. A deep in- 
stinct for revenge is not of itself insanity ; 
strong sexual instinct is not of itself insanity ; 
mere greed of money is not of itself insanity ; 
mere love of bloodshed is not of itself insanity ; 
nor is boastfulness, nor is recklessness either 
of them insanity ; and it is to be remembered 
both by you and by myself when we have to 
administer with firmness the criminal law of 
this country mere eccentricity is not of itself 
insanity. The criminal Jaw requires more tiiaii 
those things and there must be mental disease 
l)efore there can be insanity from the point of 
view of the criminal law. At one time in the 
history of tlie criminal law of this country in- 
sanity was no defence. Five hundred years 
ago as I said to-day it was no defence ; later on 
it gradually became recognised as a defence 
provided it was absolutely clear and about two 
hundred years ago a Judge of those days, 
Mr. Justice Tracy, said : “A i)erson is 
not entitled lo be acquitted unless he 
is totally deprived of his understanding 
and memory and does not know what h'e 
is doing* any more than an infant, a brute or 
a wild beast. The law, I am glad to think, has 
progressed since then, for all Lw must progress 
or it must perish in the esteem of man. We 
have now to ascertain the law as it stands 
to-day and that law was considered rightly 
years ago hy a great body of Judges in 1843 in 
a case which has so often been mentioned 
before you in this Court. I myself feel that the 
rules which were stated in 1843 are not clear 
and are not exhaustive ; much difference of 
opinion existed in Judges of great experience 
and learning as to the true effect of the rules 
that were then stated and the law as I shall 
put it to you is in someways in advance of 
the law as it was stated in McNaghten*s case ; 
but I believe it to represent views which have 
been taken not once but often l)oth by the 
Court of Appeal and by many experienced 
colleagues of mine upon the bench both now 
and in former days. Before I state them T 
want to put this question to you for considera- 
tion. Was there mental disease? Unless 
there was •mental disease there cannot be in- 
sanity^ within the meaning of the English 
<^riminal law. 

* * « * • 

Even it the prisoner knows the physical 


nature of the act and that it was morally wrong 
and punishable by law, yet was he through 
mental disease deprived of the power of con- 
trolling his actions at the same time? If yes, 
then ill my view of the law the verdict should 

be guilty but insane This particular 

head of exemption is one w-hicli should be ap- 
plied by the jury with great care ; it would 
never do to diminish unduly the doctrine of res- 
ponsibility for criminal acts. It w^ould be 
unwise to allow any man to think that he was 
saved from the need of controlling his actions 
because he w’ill be able to say to the jury ‘ from 
mental disease I could not control myself.*^ t 
am referring to his inability to control from 
disease.*’ 

LONDON NOTES. 

(From our Correspondent.) 

Feb. 9tli . — Uumeshwar Bazaz v. Shyama 
Suitdari Dvhi (Bengal). This appeal arose out 
of a suit for breach of contract to grant a pros- 
pecting licence and a mining lea^e. Judgment 
was reserved. 

Sir fi. Lownths, I\, C. and Mr. K. B. Ilaikes 
for the Appellants, 

Messrs. DeGruyther, K. C. and Kenworthy 
Brown for the Resixindents. 


Fel). ytb, Util and 12th. — In Ganesh Lai 
Parulit v. Khetramohan Mahapatra, Messrs. 
DvGruythcr^ K. C, and B. Dub6 appeared ex. 
pfirtc For the Appellants. The appeal was from 
a judgment of the High (’ourt at Patna. The 
Apix^llants were purchasers from a Hindu 
widow. Both Courts below liad found that 
there was necessity for the alienations but were 
of opinion that she had not an intelligent know'- 
Icdge of the nature of the transactions. Judg- 
ment was reserved. 

Fob. 12th and 15tli . — Ram Charan Lania v. 
Bhayivan Das Maliashri^ an appeal from Allaha- 
bad, also raised tlie question of legal necessity, 
but, in this case, of alienations by a father, 
and karta of the joint family zemindari, the 
main contest in the present appeal was as to 
the ]'ate of interest— 8J per cent, per annum 
compound interest with six monthly rests— 
viz., whether it was incumbent on the karta 
originally to borrow on such onerous terms. 
Judgment was reserved. 

Messrs, L. DeGruyther, K. ??., B. Dubi and 
Fateh Singh of Lunhdi for the Appellante. 

Mr. Ramsay for the Respondents. 
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Feb. 15th and 16th.— Seth Lakhmi Ghand v. 
Must. Amudi (Allahabad). Two brothers exe- 
cuted a document in wdiich they recited that 
they were joint in estate, and declared that if 
either of them died without male issue his 
widow should succeed him, and that if the sur- 
vivor had male issue then after the death of the 
widow’s that issue should succeed to the entire 
estate. On the death of his brother the Appel- 
lant brought the suit to have this document set 
aside. It was contended that it was invalid 
as a Will or as a family arrangement inasmuch 
as it purported to create a devolution of the 
estate not in accordance with Hindu law. 

Sir C. Lowndes, K, G. and Mr. E. B. Uaikes 
for the Appellant. 

Messrs. Dunne, K, G. and Dube for the Res- 
pondents. 

Feb. 16th. — Saurendra Mohan Sinha v. Hari 
Prosad Sinha. An application was made in 
this matter to vary the Order in (.U)uncil. 

The order had jirovided tliat the decretal 
amount should l)e paid into the High Court 
within 8 months of the order being lodged in 
that C’ourt. The Appellant who had succeeded 
in the appeal, inasmuch as he had obtained a 
decrease in the sum payable, had neglected to 
lodge the order in the High Court and the Peti- 
tioner prayed for the Order in Chnncil to be 
varied by ordering it to be lodged within six 
weeks. The application w^as dismissed, the 
Board holding that under Or. 45, r. 15, C. P. 
('., 1908, it was open to either party to lodge a 
copy of the Order in (.'ouncil wilh a view to ob- 
taining execution. 

Mr, Hyam for tlic I’etitioner. 

iS'i> G. Lowndes, K. C. and Mr. E. B. Raikes 
for the Oj^posite Party. 

The following members of the Judicial Com- 
mittee have heard all the above iippeals : — 
Viscount Dunedin, Lord BLANEsnuRGH, Sir 
John Edge and Mr. Ameer Alt. 

a. D. M. 

llediOD. 

The Trial of Ronald True. British Not- 
able Trial Series. Published bu Butterworth d* 
Co, . 

This is a notable addition to the British Not- 
jible .Trial Series. Besides being the narrative 
of a sensational trial which took place quite re- 
cently the book is of special interest to the 
lawyer inasmuch as it is a useful compilation 


on the law of insanity as a bar to criminal res- 
ponsibility. The law on the subject which is 
cuiiiplex to the extreme is perplexing to all and 
intelligible to few. The person w'ho is excus- 
ed from criminal responsibility on the ground 
of unsouudness of mind is not the same as the 
lunatic of ordinary parlance. A person may 
be of unsound mind and yet be criminally res- 
l-Hiusible. 

Ronald Time was an eccentric character. 
The darling of liis child mother he grew’ up to 
be an easy-going man, reckless of coiisequehces^ 
for whom it was impossible to cast the mind 
buck to the past and learn to be careful in 
future. He became terribly addicted to 
morphia and it was this drug habit which 
brought about his ruin and which was the 
iuuiidatioii of his defence of insanity in a case 
of a cruel cold-blooded diabolical murder, the 
victim of which was a beautiful woman with 
whom True was familiar. True w’as not in 
allhience but certainly not in dire distress and 
the murder was committed for purloining the 
woman's cash and jewellery. The plea of in- 
sanity failed and a conviction was had which 
was aflirmecl by the Court of criminal appeal 
but the Home Secretary granted a reprieve. 
Public opinion w'as very much excitqd and the 
matter was debated in the House of Commons 
w’here the Home Secretary made a long state- 
ment justifying the action taken by him. The 
J^ord Chanceller, the Earl of Birkenhead, in 
consequence of this case appointed a com- 
mittee on ins4inity and crime to consider whe- 
ther the old MeXaghten rules which have 
stooil the test of more than eighty years should 
be modified. Tlie case created a sensation 
almost similar to that of 1843 when the 
^fcNaghten case came before the Court in 
which the victim was the Private Secretary of 
Sir Robert Peel, the then Prime Minister, and 
the accused a young (llasgow merchant of the 
name of MeXaghten who was found to be not 
guilty on the gioiind of insanity. The matter 
w’as debated in the House of Lords and Her 
Majesty's Judges were asked to declare to 
what extent the law of England allowed un- 
soundness of mind as an answer to a criminal 
charge and to this end their Jjordships for- 
mulated a series of hypothetical questions to 
which the Judges gave the answers that have 
come to be known as the Rule in ]VicNaghten*s 
case. 
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Death sentence on pregnant M-omen. 

The retributive theory of piimsiiment has 
now been discarded by tlie jurists and the only 
object of punishment is now taken to be the 
preservation of law and order. Brutal punish- 
ments were very common in ancient times all 
over the world ; instances of such punishments 
are to be found in the Institutes of the Great 
Hindu law-giver Mann. Barbarous punish- 
ments wei’c common in Europe even in the 
middle ages. J)eath sentences used to be in- 
flicted in cases in which imprisonment is now-a- 
days considered to be sufficient . A study of 
the history of criminal law for Flanders, for 
example, sliowe that the death penalty was in- 
flicted for lese-majestie, killing, rape, sodomy, 
public violence, theft from dead bodies or 
grave yards, arson, theft and the like. The 
crime of lese-majestie included a number of 
offences which would scarcely be classified 
together to-day. Blasphemy was linked with 
prevarication under this head and both were 
offences against Divine Majesty, since for 
blasphemy Lucifer was thrust out of Heaven 
and for prevarication Adam was banished from 
paradise. The very thought of treason was 
treason itself and women suffered a more 
dreadful punishment, death by fire, since it is 
far move i-eprehensible for a woman to commit 
the offence than for a man. The history of the 
criminal law of Flanders discloses some grue- 
some facts in connection with the investiga- 
tion of criminal cases. Torture was resorted 
to in practically all cases except simple 
offence's. In order to ensure a frank and easy 
confession a son, if possible, used to be tortured 
in the presence of his father and a wife in the 
presence of her husband, for if the victim still 


remained obdurate the on-looker might there- 
by be persuaded to declare the truth. The 
greatest torture that could be inflicted 
without w^ounding the body was to fasten 
the body in a frame so that it could not 
move and then to tie it by the great toes, for 
then by winding the body is raised and stretch- 
ed, all which caused intolerable suffering to the 
patient whicli ceased immediately when the 
winding stopped. 


The rigours of the criminal law have now 
disappeared and reformation of criminals more 
than the inflicting of punishment on them is 
now engaging ^ the attention of the great 
tliinkers of every country. 


Amongst the jurists of the modern times 
opinion is divided as to tlie desirability of keep- 
ing the seJitence of deatli as a legal punish- 
ment. Those wffio wish to abolish it maintain 
tlial every murder is committed in a state of 
leinporai'y insanity and life lor life is a relic 
of the barbarous times. Those of the other 
scliool are of opinion that, deterrent punish- 
ments arc necessary and prevention of 
offences will not be secured merely by soft 
methods, however commendable they may be 
from the humanitarian point of view. 


W'liatevcr may be the correct view the sen- 
tence of death is not going to be abolished in 
tlie near future but there are cases in which 
the legislature should provide that the capital 
sentence shall not be passed. Sec. 382 of the 
Code of Criminal Procedure lays down thati 
where the accused sentenced to death is a 
woman who is pregnant the High Court shall 
postpone the execution of the sentence and 
may commute the sentence of death to one of 
transportation for life. This provision of law 
is very defective and should be altered. 
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tile section tlie IJi^^Ii (.’oiut is bound 
only to postpone the execution of the sentence 
jiiul evidently the intention of the legislature 
IS Unit the sentence may be carried out after 
ilie condemned woinaii is delivered of a child. 
Now it is inhnnian that a pregnant woman 
should l)e hanged, lor it means the lakijig away 
of two lives foi* the loss of one : hut is 
^lie to l»e sent to the gallows when the child 
horn is a mere suckling? V»'ould it he human 
to do it? (.)r, would it he at all liuuuiir to re- 
jiune her from this world when the little one has 
grown a litth*? One shudders to think of a 
moth(*r being delivered of a child with death 
staring her in the face. Death is the common 
lot of mankind and it may come at any time, 
hnl it is Imman nature that life becomes un- 
bearable if it is known that the inevitable will 
happen on a certain date. In such cases the 
law .should ordain that no caintai sentence sliall 
he passed hut one of trans[K)rlatuu\ for life. 


TllK L.VrK illl. KAil (IIAKAN 
MITTKU, C.T.K. 

On ilonday last, the 1‘ith histarit, tributes 
lo the lucmorv of the late JMr. Ram (’haran 
Alitter were paid before a full Court which 
met ill the C’ourt-rooin of the Chief Justice, 
wdiieli was crowded with members of all 
branclu's of the legal profession. 

Ur. Uvvarku Nath .\litter, President, Vakils’ 
Association, said, ^Ir. Mitter was born in lb'17 
and was educated at the IVesideiicy College. 
After taking his ]M.A. degree in JHGG, he 
joined the High Court Jkir in 18G9. He W’as 
appointe( Seniur (Joveiiuiieut I leader in 189^ 
and he held this office for 2t2’‘ years. lie en- 
joyed in an immense degree the confidence of 
the Bench, the Bar and the tuiblic alike. The 
confidence rejjoscd in him by the J3cnch found 
eloqiu'Ut -expression when, on his retirement 
in 1921, the Chief Justice made reference to 
liis fairness, great learning and legal acumen. 
In recognition of liis services the (lovernment 
confeiTed on liim tlic distinction of the (’om- 
panionship of the Indian Empire. He was the 
President of the Vakils* Association for 22 
years. He had departed from life with all that 
which, according to Sliakespeare, should ac- 
company age— “ honour, love, troops of 
friends.’* 

^fr. B. L, Mitter, Advocate-General, on be- 
half of the Calcuti^^ijajtr joined in the expres- 


sion of sorrow and said that the very lact that 
Mr. Ram Charan Alittcr had for liali' a century 
occuiiied the prominent place in the profession 
was a sufficient testimony to his worth and 
character. He had learning without ostenta- 
tion, he had wisdom without flourish. He 
knew liini intimately in private as well as pub- 
lic life. What dLstingiiished Mr. Mitter most 
was his high character, combined with sweet- 
ness of temper and warmth of heart. He be- 
longed lo the old order of cultured Bengali 
gontloinen who did not regard g(.x)d manners as 
servility. His life was rich in service to the 
(’rown, (lexotion to duty and in charity to all. 
Ill him they had lost one of the dwindling links 
with the past. 

Mr. J. C. Dntt, on behalf of the Incorporated 
I jaw Society, associated himself with the ex- 
pression of sorrow'. 

The Chief Justice said it w^as not only be- 
cause of Jus great knowledge of the law, in 
some branches of which he was a veritable e.\- 
pert, but because of his character and attrac- 
tive personality tliat they had such a high 
opinion of Mr. Mitter. He was particularly 
careful lo mainlain the best traditions of the 
profession to wdiich he belonged ; sfi hcrupu- 
Jously fair in presenting his argiiincnt to the 
(’oiirt that he could not fail to attain the 
highest reputation. 

“ Aim cone^ and go ; and others take tlieir 
place,” and it was only by preserving the tradi- 
tions of the profession of which Air. Mitter 
was such an ardent supporter that the high 
standard of administration of justice, to wdiich 
they were aeen.stomed in this Courl, could be 
maintained. 

Mr. Mitter was no ordinary man. “ He has 
played his ])art in this world’s .stage, and he 
played it very well.” liis Jjordship hoped 
that the influence of Mr. Alitter's life would 
be felt and tlic example whicli he set would be 
followed for many years to come. 

Their fiordships expressed their sincere 
syinpatJiy w'ith t lie members of Air. Alittcr’s 
family in their bereavement. 


LONDON NOTES 

(From our Gohrbspondrnt.) 

I’eb. 17th.— Viscount Dunedin, .Lord 
Shaw. I.ord rfiiLiiiMORE, Sir John EdciE and 
AIr. Ameer Ali dismissed a petition to re-call 
the Order in Council in Nehi v. Chajju Ram. 
The appeal was heard by the Board in 1922 
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(•20 C. W. 098) wbeu the decision was 
chiefly concerned with the luoccdiire adoptecl 
hy the High Court in review. The .Petitioner 
was not present at the Jiearing and the Judicial 
Couiinitlee 1‘ound that the procedure adopted 
was wrong and dismissed the Petitioner's suit, 
^rhe Petitioner in 1921 having obtained leave in 
India aj)pealed to tlie Board for the suit to be 
heard on the merits, which concerned liis cl-diin 
to pre-emption. 4’hc Board dismissed tliat ap- 
peal on the ground that no appeal lay, the suit 
iiaving been dismissed as non-existent. The 
I’etitioner now l)rought a substantive applica- 
tion to have the former Ordc'r in Council re- 
called and the suit hejird by tlu^ l^oard on tlie 
pre-emption claim. 'Fhe petition was dis- 
missed. 

Mr, W'allach lor the .IVtiiioncr. 

Sir (i, Jjoicndcs^ I\. C. and Mr, DoufjUis 
MrXitir lor the Opposite Party. 


.Peb. I Gill and Ibth.— ViscoCNT Dcxiinix, 
Loud Bi.v.NnsiuJiuur, Sm Johx Edou and Mu. 
AMiOiJi Am again constituted the Board of the 
Judicial Committee Jor the hearing of Indian 
appeals. 

.\rgumenft} were hoard in Balbhaddar Siiujh 
Y. Badri Shall (Ondh). The Plaintiffs who arc 
Appellants before the Judicial Coininiltec 
iu’ought a suit for damages for malicious prose- 
cution against the Hespoiulenls alleging lliat 
the latter had caused proceedings to ho insti- 
t iited against them for murder. The trial Court 
decreetl the suit and awarded Us. .10,000 
damages. 'Phe Judicial CoiumisHioncrs set 
aside this decree and awarded tlie Plaintiffs 
only out-of-pocket expenses by way of damages, 
rludgment was reserved. 

Messrs, DeClrvythrr, K, C. and Dube for the 
Appellants. 

Messrs, Dunne, K. C. and Uarnsay for the 
Uespondents. 


Eeh. .18th, 19lh and 22nd. — Prntap Chandra 
Deo V. Jagadish Ch, Deo. This was an ap- 
peal from Bengal in which the question for de- 
termination is whether succession to the Dhal- 
bhnm Uaj according to lineal primogeniture 
can be evaded by a testamentary alienation 
effected the last holder. 

Mr, A.^M. Dunne, K, C., Sir Geo, Lowndes, 
T\, C, and Mr. S, Hyam for the claimant con- 
■ tended that he was entitled to succeed according 
to the family custom of lineal primogeniture 


and that the Will of the late Eaja was inopera- 
tive. They urged that the Indian C’ourts had 
found that the family was joint and governed 
by the Mitakshara and they claimed a decision 
uudei* the Hindu law, whereby, once co-owner- 
ship is established there must be sm*vlvorship. 

The decision of the Privy Pouncil in Baijnatli 
Prasad v. Tej Bali (J8 I.’a. 192) had laid the 
loimdation for a review of the decisions in Sur- 
taj Kuari\, Dcoraj Kuari (15 I. A. 51) and the 
Piltapur case (20 T. A. 8;3), and they maintained 
tlial those cases had been wrongly decided. 

The further hearing was adj(jurned in order 
tliat tlie (juestion might bo re-argned before a 
Full Board. 

The Ucspoiident is rejirescnted hy MeSfSrs. 
Upjohn, K, C., DrGruythcr, K. C, mA. D. 
Dnbe. 


Feb. *2211(1 and 23rd. — Haneli Shah v. 
ShHkh Pamda Khan, an appeal from Balu 
chistan, riders to the alleged wrongful seizure of 
camels for the Eastern Persian C’ordon in 
1919-I9-20. Questions of jurisdiction and limi- 
tation arise. 

The Board consists of ViscorxT Hald.\NK. 
liOUi) I^HiiiiinioKK and Mh. Ameku Ali. 

Sir G. Lownde,s, K. 0. and Mr, A, Majid for 
the Appellants. 

Sir \V, Schwabr, K. (\ and Mr. Ilciin Collins 
for the Kespondents. 

1’he argnmenls have not been concluded. 

(1. D. M. 


NmJLinnxcE eouxomd ox IIkuits, with a 
Hieory of the Law of 'J\)rts, based on a con- 
flict of righlri. Jly F. S, Vaz, /1..I., B.Sv,, 
LL.IL Calcutta. Unitvrworlh cl; Co. (India), 
Ltd.. 0. Hastings Street, JOSo. 

This is not the first and is not likely to be 
the last attempt to formulate a general theory 
of the Law of Torts. Sir* Frederic Pollock's 
solution now possesses little more than histori- 
cal interest, and Mr. Bigelow’s carried 
matters not miieli further. The difficulties 
whicli confront all such attempts are by no 
means merely accidental, depending, so to 
siieak, upon the individuality which must find 
expression in each judicial pronouncement and 
which has only to be passed through the 
crucible of scholastic analysis to ci 7 stalis 0 
into a coherent body of doctrines which will 
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be good for all cases. In the field of torts, 
the clash of interests between individual and 
individual takes such Protean forme that what 
appeared in a given case to furnish a satisfac- 
tory ground of decision fails to yield just results 
when applied to an even apparently slightly 
differing set of circumstances. Empiricism 
runs riot in the law of torts, and such generalisa- 
tions as are attempted by Judges with a 
penchant for analysis and text-book writers 
who aim at furnishmg practitioners with cate- 
gories of thought prove only slightly less em- 
pirical than the general run of judicial decisions. 
In recent years a new movement for which 
credit is due chiefly to the American Law 
School has been manifesting itself, and solu- 
tion is being increasingly sought from an ana- 
lysis of the very nature of rights and duties as 
disclosing tlie foundations of righte and 
liabilities — not indeed a priori, which would be 
barren and useless, but from an extensive and 
comparative study of the judicial decisions 
themselves in relation to the facts. 

Tt is chiefly oases of negligence that have fur- 
nished the acid test for all general theories of 
liability propounded by Judges and text-book 
writers, and it is no doubt his dependence for 
the bulk of his material on these cases that has 
Jed the present author, in naming his book, to 
give greater importance to liis material than to 
the main end of his thesis which is to propound a 
general tiiCxiry of llio law of torts. This he 
does, reversing the order in liis title in the 
fin3t bock, whilst he makes “ Xegligeiicc found- 
ed on Rights ” the subject of Ins second book. 
The llieoiy wliicli lie seeks to ('slablish is that 
right consists in freedom of action so far as it 
is permitted or j)rotccted bj law — a theory 
which is strongly controverted by Mr- 
Korkunov in liis “ Theory of Law.'* 
Whatever may be the rights or otherwise 
of these opposing views — and it would be 
rash to make definite pronouncements 
thereon in a book review — it is only due 
to the author to say tliat he has brought to 
belar industry, inisight and a keen analytical 
faculty in expounding his own views. His 
presentation of these views is provocative of 
thought and enquiry and so scholarly that it is 
bound to interest all lawyers who are not mere 
practitioners of law. Even these latter will 
profit from the help that the book will lend 
them in the study of the leading cQses dealt 
with under;, several captions in the second 
book, some may be mentioned : 


(a) degrees of negligence, (b) remoteness of 
damage, (c) master and servant, (d) contribu- 
tory negligence, (e) conflict between negligence 
and fraud. 

The book— -one of great merit — unquestion- 
ably is one of llie most important contributions 
made in recent times to a study of the theory 
of the law of torts and its application in con- 
crete cases, and should be widely studied. 


This Succession Act, 1925 (Act XXXIX of 
1925). By P. Ilari Rao, B.A., B.L. The 
Law Printing House, Mount Road, Madras, 
December 19^5. Price Rs. 2. 

The Case-Noted Indian Succession Act 
(XXXIX OF 1925). The Madras Law Journal 
Office, Mylapore, Madras, 1925. Price Bs, 2. 

Indian Succession Act (Act XXXIX of 
1925). By A, C. Ghose, M.A., B.L. Ca/- 
cutta, M. 0, Sarkar <& Sons, 90/2A, Harrison 
Road, 1926. Price Rs. 6. 

There is not much to choose between the 
first mentioned two publications. They are 
mainly reprints of the new Consolidated Act, 
bearing references to the piovisiong of the Acts 
which have been superseded l)y if, with brief 
case-notes at the foot of each page. They are 
of the same size and equally priced, and handy 
for ordinary use. 

]\rore anibilious is Mr. (ihoFe’.s hook. Tlie 
texts of the sections arc followed by explanatory 
case-notes, wf^ll-airangcd uiuier distinct 
heads. We liave tested the references and 
foiind them full, up-to-date and helpful. Tt is 
enough to say that purchasers of the book will 
find quite good value for the price, which by 
itself would hardly suggest that it covers over 
700 pages. The get-up of tlie book reflects 
credit on tlie printers and publishers. 
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c‘i vilified man consent to render himself ridioulouB in the 
ojofi of everjfine by dnoking himself out in Buoh onUandish 
ringing ? The employees of the Govomment and all our 
follow-citizens will liarc to reform such nnachronisms of 
tboir drens. 

“By her great accomplishments the Turkish nation has 
proved that she is a nation essentially rovolntionary and 
new.” 

The following shows how at one stroke 
he liae brought about a complete separation 
between the functions of the State and that of 
religion. One does not know whether to ad- 
m'ire him more for hie courage as a statesman 
or a soldier. 

Of all the changes in Turkey perhaps none will prove to 
be farther reaching or to have more widely felt reporcus- 
fiioiis than the new attitude to religion. In her determina- 
tion to be politically up to dato she abandoiiefl imperialism, 
and in her resolve to 1^ scientlftcally up to date she is sever- 
ing her connexion with Islam. It was of her own free will 
that the new Turkish Hepublio ended the (‘aliphnte and ex- 
pelled the Calipli By a series of steps Islam as the official 
religion of Turkey was disestablished and disendowed. 
Probably the Islamic faith has suffered no more staggering 
blow since tbe Crusades. The Grand National Assembly, 
feeling that the Caliphate might oonstitnte a drag upon 
the wheels of pnjgress, or even form a railyiog point for 
reantionaries, repudiated both it and the w'holc religious 
system for which it stood. 

The following will show how he has brought 
about the emancipation of women and have 
abolished such baneful institutions as early 
marriages by legislation. 

Socially the upheaval has been much more marked. Per- 
haps no change is more obvious to the ctisnil observer than 
the changed position of women. The veiled woman, the 
dominaiioo of the harem, the practice of polygamy and con- 
Oubinage are fast disappearing. Unveiled faces were rarely 
if ever seen in Angora before the war; to-day in that city 
the wives of the members of the Grand National Assembly, 
headed by Lntife Hanoum, the accomplished and enlighten- 
ed wifo of Miistapha Kemal Pasha, dr.48s iu Aumpoun garb, 
go to the cinema with their husbands, and have their ' at 
homes ’ whore men and women froeiy mingle. In Stamboiil 
more than three-quaii/ors of the Moslem women are now 
going unvoiled thi*ough the streets. School girls move about 
unchaperoned without comment. Husbands and wives, 
young men and young women, go for outings together in a 
way unknown before. The partitions and window curtains 
that previously soreoned the women’s portion of the tramenrs 
have been removed, and women may now be found sitting 
in any part of the cars The women, revelling iu their 
new-found liberty, are protesting against polygamy, and 
before long it will havo disappeared, though the farcical 
divorce laws still remain. The younger men, with Western 
notions, are beginning to look upon the Moslem praott'ces 
«f polygamy and divorce us hopelessly out of date. The 
women themsolvos arc demanding and securing larger 
opportunities. They are entering the universities, the 
legal, medical and teaching professions i they may ^ven 
bo seen driving motor cars. The Turkish feminist move- 
ment finds expression in su<'h papers as the Women's World, 
which wages unrelenting warfare oil all the discriminatidns 
against women in social life. The Turkish Women’s 
Association bee permission t" give weekly lec- 


tures in the mosques on such subjects as the position of 
women and the management of the household, while the 
minimum age tor marriage was fixed by law four years agi> 
as sixteen for girls and eighteen for boys. This represents 
a revolution in itself, for boy and girl marriages have been 
the oustom in Islamic la^ from the days ^ the Prophet 
and the w^hole system is deeply embedded in Moslem tradi- 
tion and practice. 

The rationalistic policy that Turkey has 
been pursuing does not leave out of account even 
the outward attire of the nation. The politi- 
cal outlook of modem Turkey under its epoch- 
making leader Kemal is, as he says, to bring 
the Turkish people under “ tbe great inter- 
national confraternity of civilization.” In the 
matter of dress also he enjoins the removal of 
all signs of communalism, which, we know to 
our bitter experience in India, leads to death 
and devastation. European costume may not 
be suitable for India but the extension of 
rationalism in the matter of dress and the dis- 
carding of all signs of communalism is by no 
means to be regarded as insignificant. 

The New Turkey is delermitiod to be up to date. One 
change, seemingly insignificant, is characteristic of the 
whole movement, the now Ihirk has doffed his Oriental, re- 
ligious foz and donned n Nuropean hat. Only a few years 
ago the hat ivas the symbol of the despised and conquered 
Christian infidel, while the fez was the badge of Muham- 
mad’s chosen people. As one of their most brilliant leaders 
in the Cabinet said • 

“ Ton years ago if a Turk wore a hat on his head, his head 
w'ould have been out off. Hut see what we are doing to-day. 
.... Turkey as a nation is being born in a day. She is not 
facing toward the East as Persia, liathor has she turned to 
the West. It is from foreign itifiuences that wo have gotten 
the ideas th-t inspire our present effort. Our faces are to- 
ward the West,” 

Cognizance and Jurisdiction. 

Tbe judgment of Page and Mukerji, JJ. , iu 
the case of Subal Chandra Namadas v. Ahad- 
vlhh Sheikh reported at page 546 of this issue 
deserves notice. Their Lordships point out 
that under the Code of Criminal Procedure a 
wide discretion is given to Magistrates with 
respect to the grant or refusal of process tmd 
that in the interest of tbe community generally 
it is essential that Magistrates should be vested 
with an ample discretion in this matter. There 
is no doubt as to the law on the tubject and the 
observations of their Ijordships are quite in 
accord with the view which has been taken in 
judicial decisions for very man-years. 

The facts out of which the case in question 
arose are that on a comjplaint two persons were 
placed upon their trial before a Magistrate 
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under sec. 426, I. P. G. The charge against 
them was that they and a number of other 
persons who were named in the petition of 
complaint caused mischief to the crops of the 
complainant. These persons were duly tried 
and acquitted. The Magistrate found that tlie 
land was in the possession of the accused and 
the crops were grown by them. A few days 
after the acquittal of these persons the com- 
plainant filed another petition of complaint 
against the Petitioners and others not named on 
the same facts before another Magistrate 
omitting the names of the two persons who 
had been acquitted but mentioning the fact that 
a complaint against two of the accused in the 
case had been tried and the trial ended in an 
acquittal. The Magistrate summoned the 
Petitioners to answer a charge under sec. 420, 
1. P. C. Their Lordships point out that the 
plea of autre join acquit was not available to the 
accused and this is quite clear, for the principle 
is that no person is liable to be tried twice for 
the same offence and the doctrine can have no 
application when the accused are different. 

Their I^rdshijis, however, quashed the sum- 
mons on the ground that the fact that other 
persons accused upon the same facts of having 
heen implicated in the same offence has been 
acquitted may properly be taken into considera- 
iion by the Magistrate in determining whether 
iqx)n. the materials before him there is sufficient 
ground for issuing process and the Magistrate 
acts improperly in summoning the accused 
without paying any regard to what had taken 
place in the earlier proceedings. Their Tjord- 
ships, we regret to point out, have entirely over- 
looked a very important aspect of the case and 
omitted to notice that the Magistrate before 
whom the second complaint was laid had no 
jurisdiction at all to deal with the matter and it 
is all the more regrettable because the ]^int is 
raised by the learned Sessions Judge in the 
concluding part of his letter of reference. 
It appears from the letter of reference that the 
first complaint was filed before a Magistrate 
other than the officer who tried and acquitted 
the accused. Now under the Code of Criminal 
Procedure com^aint means an allegation 
made to a Magistrate that some persons known 
or unknown have committed an offence. 
.Whenever a Magistrate takes cognizance of a 
^mplaint,* he takes cognizance of the whole 
-case arising out of the complaint and not 


merely of the accused who are named before 
him. The case against those who are not 
named is also taken seisin of by the Magistrate 
taking cognizance and it is he alone who can 
summon any {)erson whose name transpires in 
the course of the trial or subsequent thereto as 
having been implirnted in the case. 

Under sec. 192 any Chief Presidency Magis- 
trate, District Magistrate or Sub-Divisionul 
Magistrate or a Magistrate of the first class 
duly empowered by the District Magistrate in 
this behalf may transfer any case of which he 
has taken cognizance to any subordinate to 
him. The effect of such an order under sec. 
192 is to transfer the whole case of which cog- 
nizance has been taken and therefore Bubse- 
quent to the transfer under sec. 192 the Magis- 
trate to whom it is transferred is alone com- 
petent to deal with the whole ease including 
the case of the persons not named in the com- 
plaint and not suminonecl by ttie Magistrate 
who took cognizance. It is thus abundantly 
clear that in the case in (luestioii the only 
Magistrate who could legally dispense of this 
second complaint was the iVlagdstrate who had 
tried the first complaint and acquitted the 
acensed. The complainant knowing perfectly 
Well that he had no chance of success before 
that officer whose opinion as to the possession 
of the land and the growing of the crops was 
against him adopted the illegal procedure of 
filing a fresh complaint before another Magis- 
trate who quite contrary to law assumed juris- 
diction in the matter and issued process. 
This should have been pointed out in the judg- 
ment, for, as it is, it is likely to be misconstrued 
us impliedly sanctioning the view that the second 
Magistrate had jurisdiction to deal with the 
matter. 

It is much to be regretted that in a case 
involving such an important point of law 
neitlier side was represented by lawyer. We 
have ]X)inted out in these columns before and 
we repeat again that in all important cases 
which are undefended there should be provision 
for the accused being represented by a lawyer. 
Instead of leaving it to the Hon*ble Judges to 
request a member of the profession to argue 
the case as amicus curia the Grown should pro- 
vide for counsel in all such cases in the High 
Court at the suggestion of the Hon’ble Judge 
before whom the case is pending. 
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THE ilAXNER IN WHICH POLICE- . 
MEN SHOULD TESTIFY. 

Addresbiiig tlie cadets of the Police Aca- 
demy, Mr. Altred J. Talley, torinerly Judge of 
(JeneJal Sessions, New York, s[^cified fourteen 
“ points to testify for the benefit of the 
would-be iK)Jiceuieii of New York. We avo 
informed by the Nnc York Times that 
the points were accepted for the curriculum of 
the academy by its Director at the close of Mr. 
Talley's remarks. 

The first point contained this admoni- 
tion : “ Tell the truth. No case is im- 
portant enough to the Police Department, to 
the city of New York or its people, or to you as 
an individual, to justify deviation from the 
truth. Y'our own self-resi)ect, peace of mind 
and manhood are of more wortli to you than 
the comment of another |)olice officer, an 
Assistant JJistrict Attorney or anybody else.** 

“ Tell your story in your own way,” was 
another bit of advice. “ Don’t try to tell it as 
a college professor might lecture to a dase oji 

H chology or as a minister might tell it in a 
pit,'* said ex-fliidge Talley. Avoid stilted 
language. Speak clearly and loud enough to 
be heard. Jurors become irritated because 
|X)licemen do not speak distinctly. You are 
speaking for the jury to determine the Defen- 
dant’s guilt or innocence. 

** Don't hesitate to conect mistakes or 
errors. I’oUcemen sometimes make the serious 
mistake of trying to defend a slight slip as to 
lime or place. They get the impression that 
because tliey inadvertently misstated a fact 
they must stick to it. It matters not 
what the defence or the District Attorney 
think about you. What counts is the impres- 
sion the jury gets as to whetHer you are telling 
the truth. 

“ Be respectful to both sides of the case. 
The police witness who makes a ‘hit,’ whe- 
ther he is the Commissioner or a rookie patrol- 
man, is the witness who can say : ‘ Y'es, sir,’ 
or ‘ No, sir,’ to the Defendant’s attorney, to 
the Judge, or to the District Attorney, when 
he is asked a question. No man is too big to 
be respectful. 

“ Don’t regard the Defendant's lawyer as 
your enemy. You are an unprejudiced police 
officer and you are there to state the facts and 
tell the truth. You are not the District AttoN 
ney’s witness, and you are not the Defendant’s 
witness. There is no reason for you to go 
back at the Defe^nt’s lawyer when he asks 


you a provoking question. The best way is to 
stick to the facts, keep cool and control your 
temper. If you lose your temper, the Defend- 
ant s lawyer has accomplished his purpose. 
He then has you off your balance and is likely 
to twist you amund his fingers, 

“ Don't be too anxious to convict. Once a 
jury gets an impression that the policeman is 
there to convict they are going to acquit. 

“ There is no hurry about giving your testi- 
mony. They are anxious to hear what you 
have to say. If you don’t understand the 
question, ask the District Attorney or the 
Counsel for the defence to repeat it. 

” Don't volunteer additional information; 
an officer who has a black-jack in bis pocket 
which is to be used as evidence against a De- 
fendant is perfectly justified in keeping that 
black-jack in his fxicket until he is asked about 
it, some of the twelve men in the jury box 
might use that as an excuse to hold that the 
[loliceman is too anxious to make out a case, 
against the Defendant. 

” You are responsible only for answers to 
questions asked. Confine your answers only 
to those questions. No one can complain that 
you volunteered additional information or added 
to your answ^ers. 

“ No conviction is important enough to 
justify either concealment or distortion of the 
facts. 

“ If you know anything favourable to the 
Defendant that is competent as evidence and 
you are asked about it, do not hesitate or be 
afraid to say it. There is nothing that makes 
a better impression on the jury than the feeling 
that a policeman is not anxious to conceal 
something in the case that might be helpful to 
the Defendant. As a police officer, you are 
assuming judicial functions to a certain extent, 
and you should testify with as much imparti- 
ality as [)ossible. 

“ For the sake of the New York Police De- 
partment, for your own self-respect, and be- 
cause it is right, once you liave sworn before thfr 
living God to tell the truth, tell it.” 
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LesBong of the riot. 

The campaign of lawleeaness that has pre- 
vailed in CaiCutta during tlie berter part of iast 
mouth seems to have abated wuce the latter 
half of last week. Still panic prevails all over 
the town. Shops and markets in the disturbed 
areas have pot been all opened and the situation 
n these localities is far from normal. Work- 

•n who would not leave their homes during 
'onci^Barlier part of the week have been resuming 
work during the latter part. Trade, commerce 
and banking business which remained sus- 
pended are also being resumed but they will not 
be in foU swing till confidence in the peace and 
security of the city is fully restored. The 
l>oorer section of the community, both Hindus 
and Mahomedans, are undergoing greater 
hardship than richer people. Prices of food- 
stuff have gone up because of supplies having 
fallen short through scare and panic. We ex- 
press our deep sympathy for the people at 
large, many unoffending members of ^ whom 
have suffered death and severe bodily injuries 
and loss of property at the hands of the lawless 
elements' amongst them. Even at our office 
business in some departments had to be sus- 
pended owing to the absence of workmen. We 
hope, we have come to the end of insane mob 
frenzy, during which the lawless and criminal 
classes acted like beasts of prey and benefited at 
the cost. of the peaceful citizens. Of course 
there were some perverse brains behind them 
who seemed to think that such disorder, discord 
and violence* would in some way further their 
selfish ends. But in the end the misguided 

I ; 


people find that they were deluded and that 
they m common with the general public are the 
woLBC off tor it. It is thus through the suffer- 
ings of tueir dupes that wisdom will dawn upon 
them. It is an infallible lesson of history 
that a community or a nation can only prosper 
or progress wlien they are at i)eace with their 
fellow beings. 

Criminal Statistics, 1924. 

The Criminal btatistics for 1924 for England 
and Wales wiiich have been just published and 
are being reviewed by our English legal con- 
temporaries are very interesting in many res- 
pects. The general conclusion that the editor 
has arrived at is that “ crime was increasing 
before War, was less after the return to peace!, 
and now does not yet show any definite ten- 
dency to increase or decrease.” Crimta of 
violence have not increased during the last* 
fifty years, although the population in England 
and Wales has during the period increased from 
24 to 39 millions. Murders known to the 
police have remained annually almost station- 
ary at 150 and out of these 60 have been cases of 
infanticide. Homicides during the last five 
years have stood at an average figure of 268. 
In Germany in 1921 only 167 capital sentences 
were passed for murder. In Italy with a 
po]'uJ:0>o!i of about 38J millions there were 
1983 liornicides or attempts in 1918. In 
France 856 persons were tried for homicide in 
1913, In the United States the figures are 
apalling. With a population of 110 millions, in 
the registered area of 93 millions there were 
77aS homicides in 1922 out of which 6714 were 
corajiiitted with firearms. Adventurers from 
all parts of the world flock there and although 
the police there are armed with drastic powers, 
yet violent crimes are more common there than 
in any other part of the world. 

Reformation of Criminal. 

The following extract from the introduetoij 
note of the editor of the English Griming} 
•Statistics for 1924 will show how the angle 0* 

in.n 
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vision has changed in the course of a century 
^vith regard to those unfortunate persona tvho 
commit crime. In earlier times they were put 
TO death for the supjTOsed well-being of society, 
iiater on with the progress of more humane 
ideas they were all shut up in prison for keep- 
ing them ont of harm’s way. It is only recently 
that the idea of information of criminals has 
been regarded as a duty of the state. 

** At the opening of the nineteenth centntypenons accused 
of crimes were triable only at assizes and quarter sessions. 
'J'hc punishment prescribed for most crimes was death, but 
^ome other punishment was usnaliy substituted, i.e., trans- 
lK>rtation for life or for long terms of years, or, at a later 
:date, |)enal servitude. Mere imprisonment was not a usiml 
jiunishment for crimes. At this time the powers of justices 
>>at of sessions (1.0., out of quarter sessions) were mainly 
confined to the preliminary examination of persons accused 
<if crimes, and to punishing poachers, vagrants, and drunk- 
iirds. In the course of the first half of the century, however, 
powers were cuuferrod on justices to try some crimes sum- 
marily under certain circumstances, and many minor offences 
created by stHtute were placed within the summary jurisdic- 
|t ion of justices. In 1^67, the first year for which regular 
.retnrns of summary proceedings were collected, 34,398 per- 
sons chai'ged with crimes and :<27,2H7 persons charged with 
tiiinpr offences were tried by coiiits of summary jurisdiction. 

1 n the same year 20,269 persons were tried for crimes before 
courts of assizes and quarter sessions, (in i807 the whole 
bnitibdr of persons tried for criiiios wrs only 44^.) 

One result of the change in criminal procedure was that 
imfirisoument became the ordinary punishment for all crimes, 
\‘md for all minor offences too serious to bo mot by the im- 
position of a fine. 80 long ago as 18.57 the number of con- 
.victed persons received into prison was about 100,000. Bj’ 
.1904 the total had iucroased to 198,895, including 107,625 

C 'r.'jons imprisoned in default of payment of fines. Tn 192t, 
wevrr, the number of convicted persons imprisoned had 
iboen reduced to 44,237, chiefly througli the u|)cration of two 
fttatiites, the Probation of Offenders Act, 1907, and the Cri- 
jriiiial Justice Adminisirati<ui Act, 191-1.'’ 

The way the riobation Act is worked in 
England has relieved the prison [wpulation by 
.more than half witlioiit any appreciable in- 
vreasc in crime. The note referred to above 
.goes on to state : — 

t other factor in reducing the number of persons un- 

,iieco.*3saril> confined jn prison is the application of the provi- 
Vi'jtts of the Probation of Offenders Act, m)7, which onablcs 
'the courts to release on probation persons who are found 
jguilty of crimes and offences. . . . 

, The total- of guilty persons released from all Courts with- 
out punishment under the Probntiou of Offcndirs Act was 
^, 858 . 

I “ It should be noted that a much larger use of the Froba- 
|Sioa A.ot.is made by courts of Bumm‘<ry jorimliction in deni- 
with the more serious indictable offencen tluin with the 
«iaaeK tsrger number of non-indictable offences. Thus, of 
i44k2BI persons found guilty of indictable offences, no less 
' than 22,141, or more than half, wore reica cd without punish- 
ment ; whereas of 634,308 persons fonnd guilty of other 
effonces tried summarily, only 66,269, or about a ninth, were 
released under the IProbatipo Act. The reason of course is 
th(v great, jbolk of tlie latter clasa^of offences can satis- 
Aolprily and fliroperly be de «lt with by fine, ami in any con- 
UAmtien of llgtistioa with regard to the total number of 
1^cA?mi.9oavlj^ ikmrtt,’ it should always be remein- 


bered that no less than 470,056 are convictions that result 
merely in a fine, and that only 3 per cent, of the persons 
fined are imprisoned in default of payment." 

Uncertainty in matters of procedure and 
practice. 

In BasaratuUa v. Ucazuddiu rejxirted at 
p. 570 of this issue, the question arose, not .for 
the first time, whether an application under 
Or. 21, r. bU of the Civil Procedure Code is an 
application in the suit or a misceUaiieous jiro- 
ueeuing in the nature of a suit wiihin sec. Ill ot‘ 
the Code. The decisions of the High Court 
are conllicting, and though in view of tiie 
special circumstances of the case the Court did 
not feel justined in referring the ({uestioii for 
decision to a h'ull Bcncli, the following obser- 
vations of .Page, J., are so pertinent that we 
make no apology for quoting it in full in order 
to draw pointed attention to tne matter, as Ills 
Lonisnip no doubt desired should be done : — 

“ Having regard to the admitted divergence 
of opinion in the Court as to the meaning and 
effect of sec. 141, 1 slioidd have been disposed 
to refer the question in issue to tlie Pull Bencii 
for final detenniuatiou. It is, 1 think, a 
matter both tor surprise and regret that so 
many questions of practice and procedure have 
been allowed — in some instances for decades — 
to remain, and still arc unsettled. Uncertainly 
as to procedure must needs militate against the 
due administration of justice. It is, of course, 
inevitable that differences of opinion should 
arise as to the substantive rights of a prospec- 
tive litigant, but there should bo no ground for 
doubt or pe^dexity as to the mode in which his 
rights are to be determined. It is of the 
utmost im^)orfcance that the practice and proce- 
dure of the Courts should be well-defined and 
clearly understood, and that in the Mofussil 
Judges should hot be compelled to waste their 
energy in endeavouring to ascertain the prac- 
tice they are to follow from a number of appar* 
ently diverse decisions w'hich can only be ren- 
dered consistent (if at ah) by the exercise of 
the most subtle reasonmg. Upon these 
grounds, and because I feel strongly that the 
rules and regulations relating to practice should 
be the hamimaid and not the mistress of the 
law, I sliould have been inclined to refe'r the 
question in issue in this case to the Full 
Bench.’* * 
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RIGHT TO CONDUCT EBLIGIOUS PRO- 
CESSIONS WITH MUSIC PAST 
PLACES OP WORSHIP OP 
ANOTHER SECT. 

The recent iintortimate coinnninal riota in 
('alcutta have brought into prominence tne 
question of the right of one community to con- 
duct religious piocessions with music and 
other appropriate observances along a high way 
past a place of worship belonging to the mem- 
oers of another community. It is a common- 
place of law that every citizen has a right 1o 
£>ass along a highway so long as he does not 
interfere with the right of other persons. 
What one citizen can do, a number of citizens 
can do, provided they do not break the peace. 
Can the members of one community insist, as 
ii matter of right, that a procession of the mem- 
bers of some other community should cease 
music when passing in fmnt of their place of 
worship? lu a country like India inhabited by 
people of various religious persuasions it would 
liaVe been disastrous if the law said otherwise. 
It is a very sensible legal maxim : “ Lcjj non 
lavct vots delicatorum ’’ — the law makes no 
allowance for the susceptibilities of the hyper- 
sensitive. Whatever doubts might be said to 
have existed iit regard to the law on this sub- 
ject have however been set at rest by a very 
recent decision of the highest Court of Appeal. 
The Ihivy Council in tlie case ot‘ Mamztir 
llasdn v. Muhammad Zaman reported in ‘29 
C. W. N., page 480, has finally decided the 
point. The law previous to this was in a state 
of flfix. ’ The earliest Indian decision is report- 
ed in 2 Ik)m. 457 which was a case between 
tw'o. sects of the IVrahomedans, one sect c^m- 
testing the right of the other to carry Tabuts 
in procession along a certain road to the sea 
during Mohurrum. The common law right of 
passing and re-passing a public high way 
peaceably and properly was conceded, but Wes- 
tropp, C. J., after an elaborate discussion of 
English law held that in the absence of special 
damage to the Plaintiffs, they could not main- 
tain a civil action. This decision was natur- 
ally followed by the same High Court in 18 
6bm. 608. Bat a later decision of Bombay re- 
fused to follow these earlier decisions. Mad- 
ras, however, consistently maintained the posi- 
tion that persons of whatever sect were en- 
titled fo conduct religious processions throuuh 
pufatic stfeets so as not to interfere with the 
erdthary use of such streets bv the public and 
sabiVt. to *the Magistrate's directions to pre- 
ycnt hreachOB of the peace. As the 2 Bombay 


case was a case between rival sects of tlie 
Mahomedan faith, so the earliest Madhis case 
(6 -Mad. aU4; was one between two hrancOes 
of tJie Vaisliiiavite (Hindu) sect. Jt is notice- 
able that the High Coiu-t in recognising tlie 
right igiioied the Pundit's opinion to the con- 
trary. The next case (0 Mad. ‘203) is a EuU 
Bench case and the ('hief Justice’s judgment is 
very instructive reading. There was a Oov- 
erninent order that all music must ceuise play- 
ing when the piucession was passing any re- 
cognised place of public worsJiip. The Hindus 
brought a suit contesting the validity of the 
order and sought a declaration that "they were 
entitled to pass the mosque playing music 
freely. The High Court held that the said 
(lovorninent order had not the force of law and 
made the declaration asked for subject only to 
the right of a congregation engaged bond fide 
ill public worsliip to bo. protected from .disturb- 
ance and to the authority of the Magistrate lo 
regulate the exercise of that right for the pro 
servation of the peace. The Mahomedans in 
that case put forward the extreme case that 
prayer continued in the mosque throughout the 
<lay. The (’ourt brushed it aside and required 
of them to inform the Magistrate lit what hours 
they assembled for worship in order that the 
right of the Hindu processionists might not be 
unduly curtailed. Tlie Chief Justice observed 
that ■* the prejudices of particular sects ought 
not to influence the law " and his Lordship 
referred to a subsequent Government resolu- 
tion that ** the public higli streets iii all towns 
are the properties not of any particular caste, 
but of the whole cornmnnitv; and every man, 
be his caste or religion wduit it may, has a 
right to the full use of them, provided he does 
not obstruct or molest others in the use of them 
and must be supported in the exercise of that 
right/' The right being established, his .Lord- 
ship went on to point out that the authority 
of the Magistrate should be exerted in the de- 
fence of riglit rather than in their suspension, 
in the repression of illegal rather than in inter- 
ference with lawful acts." If the M’agistraite 
was of opinion that the exercise of a right was 
likely to cause a riot, it was his duty to take 
from ix)S8ible disturbers security to k^p the 
|)eacc under the Criminal Procedure Code. . In a 
subsequent Madras case the same view was 
upheld and Calcutta followed Madras. Tlie 
matter has now been finally settled |)Y ^le 
Privy Council in the case reported in 29 W. 
N. 486 previously mentioned. I'hat "vriw .a 
case between Sunni and Shia Mahomedans. 
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The Mohiirriim had for years been celebrated 
by the Shia community by taking in procession 
Taziahs, etc., through the streets and perform- 
ing Matam, i.c., wailing, beating of the breast, 
Cite. This was obnoxious to the Sunnis who 
regarded it as sintui and they objected to tne 
passage of the procession past their mosque. 
The i>istrict Magistrate made an order tlmt 
Matam was not to be performed within a cer- 
tain mBtance of the bunm ino&que. Tiie oliias 
tlien brought a civil action asking for a declara- 
tion of tiieir right to go in procession and i)er- 
iovm Mata^n. ihe iTivy Council after an 
elatxirate discussion ot the decisions of the 
various High Courts has laid down that persons 
of whatever sect are entitled to conduct a reli- 
gious procession with its appropriate observ- 
ances along a high way subject to the Magis- 
trate's order regulating tluj traffic and the rignts 
of the public and that persons of dillerciit sects 
or religions caiinot, as of rigiit, claim that iiie 
iunclions of tlie procession should cease As it 
passes places of worship belonging to the for- 
mer. In ihe special ciTcnmsiances of a case, 
it has been hdd it would bo open to the Magis- 
trate to order that the observances should cease 
within a certain distance of a place of worship. 
The law aslauthorilativoly laid down is now 
quite dear. Qlie primary duty of Goveriiinent 
iS' to protect people in the exercise of their right 
and to secure tliem against inicrl'crence by 
force or show of force. Secs. ]07 and 144 of 
the Criminal Procedure Code provide an easy 
machinery for checking the activities of the 
offending party. The people in the right have 
a right to count upon the protection of law and 
the help of the police in the reasonable exercise 
of their rights. 

Tarak Nath Basu. 


dlorrespondcticc. 

KNOWIiKUGE OF SUKVEYING OF 
JUDICIAL OFFICERS. 

To 

Thr Editor, “ CaiiOUTta Weekly Notes.’* 

It is regrettable that many of the Judicial 
Officers hjive no knowledge of surveying and 
of maps. In my long practice I have scarcely 
come across Judicial Officers who fully under- 
stand all intricate questions of maps and sur- 
veys. Almost all the Judicial Officers includ- 
ing Sub-Judges and Judges generally make it 
a point to avoid intricate nuestions of survey 
when thesd^re fi,t issue and they place them- 
selves entity hands of the Commis- 
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siqners and thereby do immense harm to 
the litigant public in the name of justice. I 
think much of this difficulty may be avoided if 
these officers during their probationary period 
be trained in suiweying without exception like 
the Deputy Magistrates who are required to 
undergo training in settlement surveys. 

A Vakil. 

jiotM of . 

CALCUTTA HIQH COUBT. 

Ascsofe amUBioiui not wmi repoma 
(Ihc ImpottMit ou« b« follj nporied hwMltor.) 

Civju. Appellate JuMstoioTiON, Before 
bUUBAWABDr AND BAOE, J J, ApFEAL PBOM 
Obdkb JNo. lyi OF iy‘i5. 13HUTNATH 
BEB and others, Decree-holders, Appel- 
lants V. SASHIMUKHI BBAMHaxII, 
liespoudent. The 6th March 1926. 

Civil Vrooedurc Code (Act V of VJ08), sec'. 
47 — Or. 41, rr. 4 and 33 — Appellate Court, is 
competent to set aside the decree appealed from 
in favour of a person toho is no party to the 
appeal. 

T’ho Appellants’ application for execution 
was dismissed by the lower Appellate ^urt as 
time-barred, upon appeal by the judgment- 
debtor Sashimukhi alone, in respect of her own 
share of the debt payable under the decree. 

The point in the 2nd appeal was whether the 
Court of Appeal below was right in dismissing 
the entity application for execution upon appeal 
by the judgment-debtor S alone, without im- 
])Jeading her co-judgment-debtor M as a party 
to the appeal : 

Held— In acting under Or. 41, r. 33 the 
lower Appellate Court was justified in setting 
aside the whole decree appealed from by passing 
an order even in favouif of a party Who was no 
Kespondent to the appeal before it, notwith- 
standing that the appeal was not directed 
against the whole decree, provided it was neces- 
sary to decide the point in order to give relief 
.to the decree-holder Appellant. 

Haridas Dey v. Kaimh Chandra Bose, (1916) 
44 1. C. 480, dissented from.. 

Ambika Charm Chakrabarti v. SasitaraDebi, 
(1916) 22 G. L. J. 61 and Gangaihar Murati v. 
Banabashi Podihari, (1914) 22 C. li. J. 390, 
relied on, 

Bahia Gopendra Nath Das for the Appellants. 

Mr. S. C. Maity (with Babtis Apurlia Charan 
Mukherjee and Durga Charan Boy Chowdhury) 
for tbf Bespondent. 

H. i). G. 'Apspeat dismistid. . 
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Prevention of riots. 

An examination of the law under which the 
police in Calcutta derive their power to preserve 
law and order shows tiiut under see. TiY of the 
Code of Criminal Procedure which appaes to the 
police in the town of Calcutta any ivla^istrate 
or officer in cliarge of a police station may com- 
mand any unlawful assembly or any assembly 
of five or more persons likely to cause a di^ 
turbance of the public peace to disperse and it 
shall thereupon be the duty of the members of 
such assembly to disperse accordingly. 


If upon being so commanded any such 
assembly docs not disperse or if without being 
so commanded it conducts itself in such a 
manner as to show a determination not to dis- 
perse, any Magistrate or officer in charge of a 
police station, whether within or without the 
Presidency Towns, may proceed to disperse 
such assembly by force and may require the 
assistance of any private individual (sec. 128). 


If any such assembly cannot be otherwise 
dispersed and if it is necessary for the public 
security that it should be dispersed, the 
Magistrate of the highest rank, who is pre^nt, 
may cause it to be dispersed by militaiy 
force (sec. 129). When the public security is 
manifestly endangered by any such assembly 
and where no Magistrate can be communicated 
with, any commissioned officer of His Majesty’s 
army m|by disperse such assembly by military 
force. • 


. Under sec. 62A of the Calcutta Police Act 
and sec. 89A of the Suburban Police Act, the 


Commissioner of police and subject to the orders 
of the Lommi6si..ner of police e\ery police 
officer of a rank not inferior to that of bub- 
Inspector may, with a \iew to securing the 
public safety or ccnveiiiexice, either orally or in 
wriliug, give all Buch directions as be may 
oonsiUor necessary to secure the orderly conduct 
of persons constituting precessions and as* 
sembiies in streets, prescribe the routes by 
which uud the times at which any such proces- 
sion may or may not pass, prevent obstiuction 
on the occasion of all processions and asseinblies 
and in the neighbourhood of all places of wor- 
ship during the time of public worship and in all 
cases where any street or public place or place 
of public resort may be thronged or liable to be 
obstructed, keep order on and in all streets, 
quays, wharves aud landing places and all other 
public places or places of public resort, or regu- 
late and control music, the beating of drums, 
tomtoms, and other instruments and the blow- 
ing or sounding of horns or other instmiuents 
in any street or any public place other than 
public buildings and the precincts thereof. 


Q'he Commissioner of police may also prohi- 
bit the carrying of swords, Bi)ear8, bludgeons, 
guns or other offensive weapons in any public 
place, the carrying, collection and preparation 
of stones or other articles intended to be used 
as missiles or of instruments or means of 
casting or impelling missiles, the exhibition of 
persons* corpses, figures or effigies in any public 
place. The Commissioner of police may also 
prohibit the delivery of public harangues, the 
use of gestures or mimetic representalions and 
the preparation, exhibition or dissemination 
of pictures, symbols, placards or any other object 
or thing which may bo of a nature to outrage 
morality or decency or are likely to inflame reli- 
gious animosity or hostility between different 
closes or to incite to the commission of nn 
offence, to a disturbance of the public peaee oif 
to resistance to or contempt of the law or law- 
ful authority. 
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Under sec. 149 ol' tlie Code of Criniiiial Pro- 
cedure every [lolice ollicer may iiitei|)08e for 
the piiri)osc of preventing} and .shall to the best of 
his ability pre\'ent the commission of any cog- 
nizable olfeiice, and rioting being a cognizable 
offence it is the bounden duty of any police 
ollicer from the liighest to the lowest to inter- 
fere for the purpose of preventing a riot. It is 
I'egrettable that tliis wholesome provision of law 
has not been made applicable to the police in 
the. towns of Calcutta and Bombay. 


Appointment of special constables in Cal^ 
cutta. 

■ Under the Calcutta Police Act and the Subur- 
ban l^lice Act the administration of the ])olicc 
in tlie town of Calcutta and the suburbs thereof 
is vested in the Commissioner of jKilice and 
the police force in these areas is under the ex- 
clusive direction and control of the Commis- 
sioner of police. The Ijocal (iovernment may 
•appoint one or more deputies to the Commis- 
sioner of pblicc who sliaU be competent to i>er- 
form any of the duties assigned to that ollicer 
tmder his orders. Ciidcr sec. 18 of the Cal- 
fciitta J^olice Act llic Commissioner of police 
may of his own autliority appoint special 
]ix)lice constables to assist the police force in 
any temporary emergency and under sec. 19 
tvery special constable .<;o appointed shall have 
the sanie powers, privileges and protection and 
shall be liable to perform the t-ame duties and 
be amenable to the same penalties and be sub- 
ordiiiale to the same authorities as the ordinary 
officers of police. Sec. of the Suburban 
J^olice Act gives tlie corresponding lowers to 
fhe Commissioner of ixilice in respect of the 
suburban areas and sec. 13 thereof places such 
special officers in the same category as ordinary 
police officers, linder sec. -0 of the ('alcutta 
.Volice Act if any person being appointed a 
special constable shall without sufficient cause 
neglect or refuse to serve as such or to obey 
such lawful order or direction as may be given 
to him for the performance of his duties, he 
shall be liable upon conviction before a Magis- 
trate to a fine not exceeding fifty rupees for 
every such neglect, refusal or disobedience. 


• Neither thu Calcutta nor the Suburban Police 
’Act provided for an additional police force 
being employed atjhe cost of the inhabitants 
of the tic^yjp which the emergency arose 
and to omission "Bengal Act I .o^ 


1898 was passed whereby secs. 13, 15 A and 16 
of the Police Act (V of 1861; were extended to 
the town and suburbs of Calcutta with the 
verbal modifications necessary to make them 
applicable to ( alcutta. 


The effect of Act I of 1898 was to extend 
sec. 15 of the Police Act V of 1861 to the town 
and suburbs of C'alcuttii in the following 
form : — 

“ (ll It sball be lawful for the Local Gov- 
ernment by proclamation to be notified in the 
official gazette and in such other manner as 
the Jx)cal Government shall direct to declare 
that any aiea subject to its autliority has been 
found to be in a disturbed or dangerous state 
or that from the comluct of the inhabitants of 
such area or of any class or section of them or 
of any persons resorting to such area it is ex- 
pedient to increase the nuniber of police. 

(2) It .shall thereupon be lawful for the Com- 
missioner of police with the sanction of. the 
J.ocal (foveniment to employ any police officer 
in addition to the ordinary fixed complement 
to be quartered in the area specified in such 
proclamation as aforesaid. 

(3) Subject to the provisions of ,sub-scc. (3) 
of this s(*ctiou the cost of such additional [lolice 
force sliall be borne by the inhabitants of such 
area described in the |)roclamation. 

{■i) 8uch ollicer as the liocal (iovernment 
may appoint in this behalf or in the suburbs 
the Magistrate of the 24-lVrgannas after such 
enquiry as he may (l(‘cm necessary shall appor- 
tion such cost among the inhabitants who are, as 
aforesaid, liable to bear the same and also shall 
not have been cxeinpleil under the next succeed- 
ing snh-section. Such apportionment shall be 
made according to such officer’s or Magistrate’s 
judgment of llic resix'ctive means within such 
area of such inliabitaiits. 

(5» It shall be lawful for the Local Govern- 
ment by orders to exempt any person or class 
(»r section of such inhabitants from liability to 
bear any ixirtion of such costs. 

(()) Every ])roclamatioD issued under sub- 
.sec. (1) of tins section shall state the period for 
which it i.s to remain in force, but it may be 
witlidrawji at any time or continued from time 
to time for a further period or periods as the 
Local Go\ eminent may in each case think fit 
to direct.” 

Explanation,— For the purposes of this sec- 
tion ” inhabitants ” shall inchfde perseps 
who themselves or by their agents, or seryanfe 
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occupy or hold* land or other immoveable pior 
perty within such area and landlords who 
themselves or by their agents or servants collect 
Tents direct from raiyats or occupiers in such 
area notwithstanding that they do not actually 
reside . there. 

Hec. ISA provides for the award of compen- 
sation to sufferers from misconduct of the in- 
habitants or persons interested in land. 


So far as the employment of additional 
police force is concerned the Commissioner of 
|)olice can act under sec. 15 referred to above 
only on tlie nocossaiy declaration having been 
made bv the fjocal (iovernment. 


It is iiolcworthy that it is only in secs. 18 and 
dU of the (.’alcutta Police Act that the expres- 
sion “sj)ecial constables is used, whereas in 
the corresponding sections of the Suburban 
l^olice Act as also in the Police Act V of 1861 
the expression used is “ special police officers.** 


8ec. 17 of the Police Act V of 1661 which 
{irovidcs for the appointment of tlie residents 
of a i)articular place as special ix)lice officers by 
n Magistrate on the application of the police 
lias no a])plication in C’alcutta and in this sec- 
lion the expression used is “ special jxdice 
officer,” although all such apix)intments in the 
Mofussil which have always been resented by 
the public as derogatory to the position of a 
respectable citizen have been described as 
appointments of special constables. 


There being no power for the appointment 
of special police officers in (Calcutta by a Magis- 
1 rate as can be made in the Mofussil under 
sec. 17 of the Police Act on the grounds that an 
unlawful assembly or riot or disturbance of the 
peace has taken place or may be reasonably 
apprehended and that the ]X)lice force ordinarily 
employed for preserving the peace is not suffi- 
cient fo.r its pi^servation and for the protec- 
tion of the inhubiiants, the only way in which 
it can begone is under sec. 18 of the Calcutta 
Police Act* and sec. 12 of the Suburban Police 
'Act which however are different in many res- 
jiects from the provisions of the Police Act V of 
1861. 


Under sec. 18 of the Calcutta Police Act the 
(Commissioner of {x>lice may of his own author- 
ity apix)int special constables to assist the 
police at any time for any emergency and 
under sec. 12 of the Suburban I’olice Act may 
on his own authority appoint special police 
officers to assist in any temporary emergency. 


The difference in language between the two 
statutes passed in the same year by the same 
Legislative C-ouncil almost one after the other 
and dealing with the same subject is beyond 
comprolic'nsion. 


Tlieise sections give wider jx)\vers to the 
Commissioner of police than are given to u 
Magistrate under sec. 17 of Act V of 1861 
under which, as has been laid down in several 
cases, it must bo proved that the ordinary police 
force is insufficient for preservation of law and 
order ; whereas under sec. .18 of tlie Calcutta 
Police Act no Magisterial proceedings and en- 
quiry are necessary and the Cominissioner's 
jiow-er is unfettered hy the control of any higher 
authority. In the famous llinujpur Special 
('ohstablcif case in which a nmiiber of respects 
able men were appointed special constables in 
the days of the Swadcahi movement the .matter 
came up to the Jligli Court and the then Chief 
Justice Sir Francis Maclean expressed his 
opinion as to ihe uiidesirability of tlie proceed- 
ings and on the advice of the then Advocate- 
(Tcneral Mr. O'Kinealy the (iOvernment of 
Eastern Hengal and Assam witlidrew the case. 


These special constables under the Calcutta 
Police Act need not be recruited from the resi- 
dents of the locality but any one may be ap- 
ix)inted and refusal to serve may be punished 
with a fine up to fifty rupees for every refusal. 


The only ciremustance which gives the Com- 
missioner of i)olice power to employ an addi- 
tional police force or punitive police force, as it 
is called, at the cost of the inhabitants is a 
declaration by the Ijocal Government that a 
particular area Jias been found to be in a dis-j 
turbed or dangerous state or tha^ frorii the cob-! 
duct of the inhabitants of such area, or any class* 
or section of them it is expedient tp increaw. 
the number of police, • i 
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No doubt the Local Govemment has power 
to make the declaration only on the ground 
(hat a particular area has been found to be in a 
disturbed or dangerous state and the costs of 
the additional police force may have to be borne 
by the inhabitants of the locality, but sub-sec. 
(S) of sec. 15 clearly indicates that it is not the 
intention of the legislature that innocent per- 
sons should be mulcted with the burden of 
beai'ing rhe costs of the additional police. Sub- 
secs. (I) and 15) read together clearly show 
that the costs are to be borne by the inhabitants 
of the affected area only where the declaration 
by the Local Government is to the effect that 
it is expedient to increase the number of police 
from the con.luct of the inhabitants of the area 
in question, and wheie the circumstances 
making the area disturbed or dangerous are 
such that the inhabitants of the locality have 
no control over them tliey are entitled to be 
exempted under sub-sec. (5) from payment of 
costs. 

The appointment of an additional police force 
may be made by the Commissioner of police on 
the application of private individuals. Sec. 21 of 
the Calcutta Police Act lays down : — “ The 
Commissioner of [wlice may also, if he shall 
think fit, on the application of any person show- 
ing the necessity of it appoint any additional 
number of constables to keep the peace at any 
place within his jurisdiction at the charge of 
the person applying but subject to the orders 
of the said Commissioner and for such time as 
he shall think fit and every such constable shall 
receive a certificate by virtue pf which lie shall be 
vested with all the powers, privileges and duties 
of the constable belonging to the police force : 
Provided that the person ujK)n whose appli- 
cation such apiK)intment shall have been made 
may upon giving one month’s notice in writing 
to the Commissioner of police require that the 
constables so appointed at his expense shall be 
discontinued and thereupon the .said Commis- 
sioner shall discontinue such additional con- 
stables and all moneys received by the Com- 
missioner for the payment of any such addi- 
tional constables shall be accounted for by him." 
It is a notorious fact that the public, especially 
the Indian section, do not like the idea of 
being apppinted as special constables. This 
aversion made itself manifest in the days of 
the Smieshi t^iftatiion when resnectable people 
were appointefr special constables in some 
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places. The reason is not that the people 
of ^ this country are averse to rendering 
assistance to the police in times of emer- 
gency for the preservation of law and order 
but that they dislike the idea of being 
paraded with the ordinary constables and made 
to drill and salute. These things they may be 
w^mpelled to do, the law having provided that 
tlie^ special constables will be bound to do the 
duties of the ordinary policeman. Nor is 
there any reason to suppose that the members 
of the European community like the idea of 
being subjected to di:.ciplinury measures like 
those mentioned above along with the ordinary 
constable. 


It goes without saying that these special 
constables or officers whatever designation may 
be given to them should be under the super- 
vision and control of the ordinary police officers 
and no one can reasonably object to it. 


We think also that it is necessary to enroll 
these new recruits formally as police officers 
before giving them police powers but at the 
Mme time we think that men will not come 
forward voluntarily . in sufficient numbers 
unless a sclieine is made consistent with the 
Police Act under which these new recruits will 
not be subjected to what is regarded rightly or 
wrongly as indignities. We are confident that 
the matter can be managed smoothly with a 
little tact on the part of the Commissioner of 
police on the one side and the popular leaders 
on the other. 


ilebutx). 

Yb.\rly Digest, 1926. By R. Narayana 
Swami Iyer and V. V, Chitaley. Published by 
the Madras Law Journal Office. Price Re. 6.* 

It is a digest of Indian and select English 
cases reported in all the important Legal 
Journals during the year 1926. The cases have 
been collected and arranged under appropriate 
headings with care. The printing and general 
get-up of the book are excellei^t and leaves 
nothing to be desired. It is a useful publica- 
tion. • 
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now and again and induce harsh and unjust 
conclusions, it must not be overlooked tnat 
to be branded a gomida by executive oraet is a 
more serious matter tnan being dealt with 
under the Deportation Hegulations and Ordi- 
nances. The subjects of the latter are not dis- 
credited in the public eye. But to be declared 
a bad character without any ^lossibility on the 

E art of the person so declared to publicly clear 
is character is a very serious matter indeed. 
An open judicial enquiry, however belated, is 
the only possible and the one indispensable 
remedy against wrong or mistaken executive 
orders of this character. 


Another matter tor serious consideration huu 
regard to the destination of the externees. If 
they are real bad characters, is it right or fair 
to the people outside the City and the I’resi- 
dency area to throw them in tlieir hands — now 
made more desperate by being deprived ol 
their uccuslomed occupation. It would be 
more merciful to them and less inconsiderate 
to their unwilling hosts, if they were put ou 
their trial even summarily and sent to jail for 
a term. We should be very sorry indeed if 
the panic created by tlie cccurrences of the 
last mouth should lead the Ciovernment and 
the Council to shirk these and other veiy 
material considerations, and place on the 
statute book a law which may be unjust in 
some of its essential features. 


The British General Strike. 

The British General Strike is really a fight 
between the Trade Uuioiv Congress and the 
T’arliameutary Goveitiment in i^inglaud as lo 
who should rule. It will be remembered that 
the Prime Minister was engaged in negotia- 
tions with the miners’ representatives as to 
how the recommendations of the Coal Commis- 
sioners’ Eeport might be given effect to. Ou 
many points, agreement was reached between 
them. The bone of contention, however, was 
whether the present wages and hours were to 
continue pending the re-organisation of the 
coal industry. The Trade Union Congress 
gave an ultimatum to Government up to mid- 
‘night that failing a settlement of the question 
a general strike will be ordered. Even before 
that the. ^printers struck ' for preventing an 
article ■^tiM^O^j^ral strike being publtsbed 
jn the Dailji VaU. The Prime Minister oon- 
aio^d &is an undue interference with the 


freedom of expression of opinion and the free* 
dom of tne p-ess. liie Dx-iOie Aiuaster, aiter 
this, consiutu'ed it use-ess to carry ou ueguiia* 
tions with regal'd to uie question ut isoue as 
the ultimatum removed tne question irum tne 
region of aiscussion and amounted to i'onniig 
decision by coercion. tne uevernment lOnX 
up the cnallenge of a general siriKe both tor 
its own protection as aiso tor the protection of 
the community at .large. The iiaUe Cinou 
Congress neciued that the miners, me raiiway- 
men, the transport workers mcmaiug tnuse 
engaged in shipping and the printers shou-d 
cease work. Tu.s amounted lo a resom- 
tiuu to stai've out the commumty and 
through Uiem the Government into suo- 
misHion and m the meantime ta keep tne 
people m darkness us to me means aoupied by 
Government lor the upkeep of loo.i-suppty and 
the views, ojiimons and urgumenis agauist 
the action of the Trade Union Congress. The 
Trade Unionists are only d millions of peopio 
out of a population of over 4U millions, un 
the face of it, it would appear to be unjust and 
iniquitous tliat a poweitul miuori.y snuuid 
coerce the people of a cuuniry {o submit to 
their dictation tor the payment of 8ub.>id.e8 to 
any particular iudiistiy out of the taxpayers’ 
pocket not for providing the necessaries of hfo 
to the miners but for providing comlorts and 
maintaining llie standard of living to wh.ch 
they had got accustomed under mure favour- 
able conditions of the trade and industry. 


The question before tbe British people and 
in fact of j%ople all over the world who oeiieve 
in constitutional Government is not one of 
wages and hours of any particular industry 
but a far more momentous one as to whether 
labour organisations like tiie Trade Union 
Congress should be allowed to take up the 
position of dictators to any country’s Govern- 
ment. Mr. Baldwin characterised the action 
of the Trade Union Congress in attempting to 
make the Government and the people at large 
bend to their will as amounting to a subver- 
sion of the constitution. That Mr. Baldwin 
is right will be admitted by all who take 
on unbiassed view of the tendencies that 
prevail amongst the Trade Union orga- 
nisations in England. The English Trade 
Unionists ate no longer followers of Earl Man i 
who advocated tbe hatiohalization of all m- 
dustries and tbe setting up of a adcialist state. 
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The Government of all countries are giving 
elteet to state socialisation by legislation and 
otiierwise. Jbut the process is considered 
very slow and, furtiier, not sufficient for getting 
ha of capitalist interest and making the pro- 
ducers tne masiers of the situation. ■ The 
bynaicalists of Trance would divide mankind 
into two classes only, the producers and the con- 
Burners. They would get rid of Government, 
as they believe that the functions of Govern- 
ments can be better discharged by an organisa- 
tion of proaucers. The English Trade 
Unionists do not wish to get rid of Govern- 
ment but propose to control it by “ Guild 
Socialism." Tins school of socialists would 
set up autonomous Tratie Guilds for each and 
every inaustry, under which the management 
and control of the same will rest with the pro- 
ducers and their lepresenlativcs alone. The 
different Trade Guilds would be grouped into 
Trade Unions and a central representative 
body of them all will be the Trade Union Con- 
gress, . vested with executive powers. The 
idea of the Guild socialists is that the Trade 
Union Congress would be jiart of the State 
and would control the Government. It is 
evident Irom the present strike that the object 
of the Trade Union Congress in ordering a 
general strike anl thereby paralysing the 
Govemineiit is to make the present system 
of Parliamentary Government subservient to 
the Trade Union C’ongress or their Guild Con- 
gress. So the idea behind the general strike 
is not merely industrial, as is being alleged by 
some of the labour leaders, but is eRsentially 
political with a view to give the British Guild 
socialists the upper hand in the Goveniment. 
Mr. Bertrand Russel is a warm advocate of 
socialist movements in Europe. But he too 
does^ not look upon any such change in the 
Briti‘=^h constitution with equanimity. In his 
well-known work on " Roads to Freedom " he 
says 

“ Sijt if in "pito nf the anfeirtiardfl propoHed by the Guild 
SooinliHtB, the Guild r'nngroi>8 beooraoB «U powerful in such 

qn*>Rtioii8 'of ppodtu'ti'in), .1 fear that the 

evi 8 now o nnet'tnd with the ninninot<*nce of the St«ite 
wou d8 on ie«aii|ienr Tr de i nion Offiuri'B, as soon ns they 
beo 'ine.i art cf the fforerninir foroAu in the conntry, tend 
.to beernne antncqitin and »'on«enmtiv® i they I w touch with 
their oon-titnents, and gravitate, by a p«yohr#Iojri<'nl sympathy. 
Into oo-'pe|^ition with the power that bs. Their formal 
Installation to enthority through the Guild Congress will 
iooentoate this prooeM." 

Such strikes for paralyvnf; the Government 
. tnd coercing the people would have been sup* 
preseed in ^mpuUican France by military force, 


M was done by Millerand and Biiand earlier.in 
the century and in Kepublicau America in 
1914. It is only in a constitutional country 
lite Britain that the Government is tound using 
its legal powers and lawful resources for suppiy* 
ing food and the essential services to tne 
people and with tiieir co-operation trying 
peacefully to combat the forces of coercion and 
oppression. Force is only being used where 
it IS absolutely necessary tor repelluig force. 
The leaders of all political parties are now 
making common cause and the crisis is being 
sought to be met by appeal to reason and even 
by legal argument as advanced by Sir Jolui 
Bimon. This is surely a lesson worthy of 
emulutiun by other countries in the world. 


. Although exceptions may be taken to the 
aims, objects and policy of the Brit.Bh Trade 
Unions, we must express our admii’ation for 
the power of organistition and unity and the 
spirit of discipline and self-control that has 
been displayed by them in the attainment of 
their objects by a programme of non-violent 
non-co-operation. But for the sportsmanlike 
spirit of fair-play, patience and self-control 
that prevail amongst the leaders of public 
opinion and tho British public generally, this 
struggle between the Government and labour 
in any other country would have resulted in 
serious bloodshed and civil war. Whatever 
settlement may be finally arrived at in this 
momentous struggle, we exjiect it will be in 
accordance with the prevailing public opinion 
of the British people. 


Sonetponitiut. 

THE LAW AS TO PUBLIC I^EOCES- 
8IONS. 

To 

This Editob, “ Calouita Wbekly Noms." 
Sib, 

In the last issue of the G. W. N., p. cvli, 
Mr. Tarak Nath Basu has contributed a learn- 
ed article on the right to conduct religious 
. processions with mus'c past places of worship 
of another sect. The inherent right to con- 
duct a procession through public streets .being 
recognised by the judicial tribunal of Jtbe 
highest authority, two important questions 
arise : How far the knowledge of a possible 
. opposition by a rival faction would affect .this 
right, and what are the rights of the members 
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of. the prioceasiou agiiiuiit unlawful iu(erf$r- 
euce?. . , 

The first question specifically arose in the 
English case, Beatty v. OiUbanks, 9 (j. 13. 1>. 

In that case there were two rival 
organis.<tions and both used to parade the same 
streets. One of the organisations called the 
Salvation Army persisted in marching out ia 
disregard of the notices of the police previously 
served upon .their leaders, and with the fud 
knowledge that they would be opposed by their 
rival organisation. As they marched out, tlie 
two iactions had some fight. The leaders of 
the Salvation Army were then prosecuted for 
being members of an unlawful assembly and 
it was contended against them that, they had 
collected a mob of persons to enforce then* 
right when they fully knew that it would cause 
a disturbance of the public peace as their oppo- 
nents were equally determined to vindicate 
their right by use of force. But Eield, J., re- 
jected the contention with the remark, “ a 
man cannot be convicted for doing a lawful :ict 
merely because he knew that his doing it may 
cause some one else to do an unlawful act.” 
Mention may joe made pf Reg. v. Justices of 
Londonderry, 28. L. B. Ir. 440, in which 
Holmes, J., explained the above case and said : 
“ An act innocent in itself, done with innocent 
intent, and reasonably incidental to the (ler- 
• formance of a duty, to the carrying on of busi- 
ness, to the enjoyment of legitimate recrea- 
tion, or generally to the exercise of a legal 
ikght, does not become criminal because 
it may provoke persons to break the peace, or 
otherwise to conduct them^lves in an illegal 
way.” • 

'The case of Beatty v. Gillbanks was follow- 
ed in a case of the Madras High Court, MukKa 
Muthian, 31 1. G. 343. But Simpson, A. C. 
J.', while reiterating the principle that the 


the way, and so a riot took place. The Court 
found that the object of the Hindus was not 
so much (0 conduct a religious, procession as to 
have a fight with the Mananunadans, and ac- 
cordingly held, that the conviction of the 
Hindus under sec. 147, 1. B. C., could. not be 
set aside as illegal. The case of Beatty v. 
(iillbastks was t^onsidered in this case, and.th.^ 
Court said ; " The criminal law of England is 
not identical with the Penal Code. 1 thmk 
the Appellant Beatty would at least have been 
guilty under sec. 188, I. P. C., and that 
tact would probably have been sufficient .to 
constitute the Salvation Army procession an 
unlawful assembly.” But it may be noted 
that the guilt or otherwise of Beatty under sec. 
188 would have depended upon tiie fact whe- 
ther the order to prohibit the procession was a 
lawful order so that the uisobedience was 
punishable under sec. 188, J. P. C. This jiuint 
arose in an earlier case of the Bombay High 
Court, Reg. v. Tucker and others, 7 Horn. i'J, 
the facts of which were almost similar to those 
of Beatty v. Gillbanks and decided in tne same 
year, but in that case the English case was not 
referred to, probably for the reasoiv liiat the re- 
port of the English case had not then reached 
Bombay. However there was this adduional 
fact in the Bombay case that alter the pro- 
cession bad formed and marched out, the 
Deputy Commissioner of Police oruered the 
procession to disperse as it was likeiy to cause 
a disturbance of the public peace. The lower 
Court convicted the leaders of the procession 
under secs. 151 and 188, 1. P. C., but the High 
Court was pleased to confirm the conviction 
under sec. 151, 1. P. C., as it was of opinion 
that the order to disperse was a lawful order in 
the circumstances of the case, and though the 
question whether the order of .proiiibition was 
a lawful order was before the Court in relation 


mere knowledge that a religious processiim is 
.going to be opposed- by force is not in all cases 
Sufficient to constitute the members of the 
procession an .unlawful assembly, also held 
■that each case must be decided on its own 
facts, and that when the pbject of a party was 
not so much to conduct a religious procession 
as to have ^ fight with the opposite party, the 
'conviction ^the former und^ sec.' 147, 1. P. 

^ J.' j’x • *1 1 iS i 


to the conviction under sec. 188, it, however, 
considered its decision on the point unneces- 
sary in view of its finding under sec. 151,. I. 
P. C. 

’ Hence it is lecessary to consider what ue 
the rights of the members of a lawful assembly 
against unlawful interference, and in. what 
ciroumstances the puUic authorities are justi- 
fied in prohibiting an otherwise lawful as- 
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the Hinfl|U''tji;ie''d to take. a religious procession 
ip fell with hthis through the 

■Mahaioibtiidan''quarj»iv and that the Maham- 
rosotved to.tireve^t. them and bar 


pose of maintaining the p^KSe? An iatea- 
ference to forcibly disperae.an asseffibly amounts ' 
'to assaults upon the individual members eonj- ■ 
posing, that assembly, so. that -it would aMm; .to 
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foUow tbftt th« right. u{ the membore to. uie 
force ftgainst the interference would be regulat- 
ed by the general principles which govern 
the right of private defence, and different con- 
siderations would arise according as the resis- 
tance to the bolding of the lawful assembly, or 
an attempt to break it up is made by private 
persons in a spirit of hostility, or by public 
servants in the exercise of a supposed legal 
right.. When the resistance comes from 
private persons, a moderate degree of force in 
assertion, i.e, in maintenance of the right 
seems to be justifiable. But assuming the 
case that the object of the opposite party is 
only to break up the procession, so that if its 
members disperse, they are in no peril of 
damage to life or limb, the use of firearms or 
other deadly weapons, according to the English 
Law, is not justifiable, because the question 
is not ona of defending life but of conducting 
a procession uninterrupted, though it may not 
be possible to do so without the use of deadly 
weajxms.. The principle of the English Law 
on which extreme acts of self-defence against 
a lavi'lesB assailant cannot be justified unti} the 
person assaulted has retreated as far as he can 
is applicable to the members of the assembly 
just, as it would be to an individual member 
thereof. But it seems that if in course of the 
opposition the members of the opposing faction 
cause an apprehension of death or of grievous 
hurt to the members of the assembly,, the 
latter would be justified in making such use of 
force as may be necessaiy for the purpose of 
self-defence, even though the use of force may 
go to the length of causing death to the 
assailuit. In this case, however, the use of 
force would be justified as an exercise of the 
right of private defence of the body rather than 
that of conducting the procession uninterrupt- 
ed. It may be here noted that even if the 
procession were illegal, that fact by itself 
would be no ground for the opposing party to 
disperse it by force unless the circumstances 
were such as to giv^ rise to the right of private 
defence, Tirakadu, 14 Mad. 126, Anonymouf, 
1 Weir 68 ; and in cases in which there is no 
.right of private defence, the opposing partjr.is 
bound to take r^urse to law.-instead of using 
force to pievent the procession. Anonymout, 
7 Mad. Ap.*' 86i Under the nommon law of 
..EnglMd this right is allowed. As Kenny 
says: " The Alarm with which -the commbn 
lai^ viewed unlacwful assemblies nafurally- led 
the'establ^p^nt of the. rule that; they may 


be dispersed forcibly, even by private persona 
acting on their own initiative. " (Outlineaof 
Criminal Law, p. 283). 

When public seivants, e.g., police officersL, 
attempt to break up a procession under a 
bond fide but mistaken belief that the circum* 
stances are such that the dispersal is neces- 
sary to maintain the peace, or under the orders 
of a superior officer who bond fide bolds tiiat 
belief, resistance to such acts of public officers 
seems hardly to be justifiable. I8ee secs. 76, 
79 and 99, 1. P. C.). Here is a dispute betweep 
the police officers on the one hand and those 
who conduct the precession on the other as tp 
a matter of law, and it is but right that the 
matter should be determined by the Court and 
not vie et armis. It should be noted that use 
of force against the public officers is unjustified 
even if their acts are not strictly justifiable by 
law, but fur the purposes of sec. 188, 1. P. C... 
it is necessary that the acts of the public 
officers should be strictly legal in order that. 
disobedience might be punished under the sec- 
tion. Bo it becomes necessary to consider 
whether the order of dispersal of a lawful pro- 
cession or the order of prohibition to the 
forming of a procession merely on the ground 
that'it may provoke others to commit a breach 
of the peace is strictly legal. Certain public 
servants, e.g., police officers not below the rank 
of a Bub-Inspector in charge of a police station 
may not only disperse an uplawful assembly 
by force or military force, but they may also 
do so when an assembly of five or more per- 
sons, though not unlawful, are likely to cause 
a disturbance of the public |)eace. (Secs. 128 
and 129, Cr. P. C.). But it is not always easy 
to say that an assembly is such as to cause a 
disturbance of the public peace. It is, how- 
ever, certain that it is not enough that in thb 
opinion of the Magistrate or the police officer 
who gave the order that the assembly was 
likely to cause a disturbance of the public 
peace ; facts must be proved which satisfy the 
Court that such was the case, Murlidhar, 1887 
P. R. 22; Girdhar Singh, 64 I. C. 374 Lah-, 
though the opinions of the policemen os to 
whether certain acts would lead to a breach of 
the.peoce are.relevant. Tucker, 7 Bom. 42. 

' Is it right, to . say that an assemblv which is 
perfectly lawful as regards its object and tiiA 
manner in which its members conduct thrani* 
selves is- likely to lead to a breach of the peace 
because mere wrong-doers are likely to int 
tai&re- and thereby lead to- a bieadi tbk 
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peace? The argument seems hardly to be 
tenable tuat a jawiul assembly is likely to 
cause a discurnance of the public peace, be* 
cause, if tne members tliereof had not as- 
sembled, the wroiig-uoers would not have got 
an opponunity of causing a breach of the 
peace, and so it would be lawful to prohibit tiie 
boiuiiig of the lavvful assenib.y or to disperse 
it when larnied. . In such cases the lawiui as- 
semoiy “ no more causes the breuou of Ihe 
peace ihan a man whose pocltct js p.cKed causes 
tne tneit by weanng a watch '* (iJicoy, Law of 
Consdtutioa, p. bo it has been wed-said 

that tranqu.iiity ought not to be maintained 
by a sacritice of liberty ” (Aiiiyne, 321), and 
“ if danger urisea from tfie exercise of lawful 
rights resulting lu a brcacli of the pear»i the 
remedy is the presence of suiticient lorco to 
prevent that result, not the legal condemnation 
of those who exeicise those rights ” (pur 
O’Brien, J., in htig. v. Justices of London- 
derry, 28 L. 11. Ir. 440, 460). 

But owing to the ‘'paramount necessity for 
{reserving ihe ixing s peace it may, wlicre 
the puulic peace cannot- otherwise be pro 
served, be lawful to interfere with the legal 
rights of an mdiviiual and to prevent him from 
pursing a course wh:cli in itself is per- 
fectly legal " (Dicey, Law of Constitution, p. 
276). Thus if a person without the intentiou 
of provoking a breach of the peace wears ,i 
party emblem which is offensive to the men of 
ti.e opposite paily, and breach of the peace is 
caused, a constable may forcibly remove the 
emblem from the {lerson who refuses to do so 
at his request, only if the peace could not other- 
wise be restored, Humphries v. Oonnor, 17 
Ir. C. L. K. 1. Fitzgerald, J., doubted whe- 
ther the power of interference with the rights 
of the subjects was not in this case carried too 
far. (Ibid, pp. 8, 9.) The applicability of 
this principle of the common law of England 
to this country seems to be doubtful. In a 
Madras case, Hanganaya Kulu v. Prendergast, 
.17 Mad. 37, a procession of the Hindus carried 
certain banners and the Superintendent of 
Police -was of opinion that a breach of the 
peace would ba ccc.'Bioned if these banners coq> 
. .nnued to be displayed, and in good faith, for 
the purpose cf ^venting such breach of the 
peace, he took away the banners from certain 
persona in the procession. It was held that 
Ihs act of tl&fiilperintendent of Police was not 
imtifiad by Uie Madras Police Act, 1860, aeee. 


21 and 40 and that be was acdordingly lithla 
for trespass. 

As regards the power of the police to prohi- 
bit a procession, tne authoriiies seem to be 
coniheung. In the bpeciul Dench case of the 
Patna High tourv, hmperor v. A haul Uamtd, 
2 Pat. 134, Muihck and t'ouits, JJ., neld tuat 
imder sec. 30 of tne Dolice Act of 1861 toe 
Superintendent of Police hae to be sarisbed 
that a procession is in the juogment of the Dis- 
trict Magistrate likeiy to cause a breach of the 
peace, no may tuen issue a notice upon the 
person diriciii.g or piomotiug the procession 
to apply for a license. The words of the sec- 
tion are suihcientiy general to enabiO the 
buperintendeut to issue a general notmeation 
containing a prohibition against directing or 
promoting processions without a license even 
without any limit of time. But Das, J., was 
of opinion tliat a power of licensing is a power 
to regulate, not a power to prohibit ; and it is 
uecessary to point out that toere is nothing lu 
sec. 30 which gives the ^lolioo an exprene power 
to prohibit a procession if the persons directing 
or promoting such procession uecliae to apply lor 
a license, although there is such power when 
such persons take out a license but violate the 
conditions of such license. In a veiy recent 
case of the same High Court, Sitaram Das, 4 
Pat. 795, Mullick, J., who was one of the 
Judges who delivered the majority judgment in 
the bpwial Bench case held that sec. 3U gives 
the police power to control processions and the 
police have got no power to forbid a procession. 
The power to control does not include the 
power to forbid. In these circumstances, it is 
well worth lemembering the concluding words 
of Das, J., in the above Special Bench cash. 
He said : " Where there are breaches of htw 
and order, it is the duty of this Court to re- 
lentlessly apply the law, and to look neither 
to the position nor the motive of the persou 
^mmitting or encouraging breaches oS law 
and order. But while this is so, it is equally 
our duty to assert from time to time and os 
often as it may be necessary that ^ subject 
has his rights as well as his duties, and to as- 
sert further that this Court, > as t^ guardian 
of the rights and the liberties of the subject, 
wilt sternly repress any attempt ou the part of 
the executive government to tamper with KLoh 
rights and libert es, and that an order, in, the 
garb of an order for the maizitenaiioe of law 
and order will not be ddowed to etind, if ite 
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objMt ift not to maintain law and order but to 
make, to quote tne memorable words' of Lord 
Haisottry, " a very serious mroad upon the 
lioei'ty of the subjMt/' 

Yours, etc., 

AMUKUL CHAMUIU MoITBA. 

Pabna: 

6'6*lVli6< 


|leoic(»d. 

Thb Indian Pbnai, Codb. By Uineth 
Chandra Hoy, M.A., B.L., Vakil, high Court, 
Calcutta. Published by Messrs. M. C. Bar- 
kar and Sons, VO/StA, Harrison Hoad, Cal- 
cutta. Price Ht. 10. 

We welcome this excellent edition of llie 
lnd.an Penal Code. 

In these uays of numerous annotated edi- 
tions made up mostly of scissor and ftaste work 
put together in total disregard of sequence and 
oo-hereuce it is gratifying to come ttcro..s a book 
like the present which is something more 
tJian a mere, catalogue of decided cases. To 
annotate a statute like the Indian Penal Code 
is by itseif no easy task and the author's aim to 
make his book a complete guide both to the 
prosecution and the defence both on questions 
of substantive law and procedure really niade 
it llerculean and we congratulate him on the 
successful termination of his labours. 

The plan adopted is to give under each sec- 
tion first its scope as laid down in judicial 
decisions, then to indicate under the heading 
“procedure “ whether a case under the scc- 
tion is cognizable, bailable and compoundable, 
whether a Magistrate has to issue a warrant 
or a summons in the first instance and by 
what classes of Magistrates it is triable. 
Under the beading procedure the author has 
tried to show in the light of judicial decisions 
what the prosecution must prove and what is 
necessary for the defence to succeed. 

,, The case-law is then given arranged under 
appropriate headings and it is hero that the 
skilful hand of one who knows the subj^t 
he is dealing with is visible. The. Indian 
Pqnal Codp was passed in the year 1861 and 
during the 4ong time that it has been in force 
jndiiual decisions have accumulated in be- 
wildering heaps and instances are many in 
which me diverritv of views expressed more 
' .often .than not maxea confnrion worse oon* 


founded. The author baa grappled with 
tjie»e cases wondmiui.y weJ. 

He nas nimsed; sa-a u.at m preparing the. 
book iid nas aiways kept in v-ow mat tne 
highest fuDcaou of a comiueuta^ur of legal 
ei-actmeuts is to oive deep bt-ueaiu me sca 
of seemmg.y ui.co.inccteu provis.uiis and to 
help m a thorougu grasp of mo unaenyrng 
principles. It is wtil luai ne kej^t mis mgu 
sianua.'d before him and with laboaou-i re- 
search he has oeeu able to bring oui a \oiume 
of over one thousand pages tiui of uiiiu luuUer 
siren u over with gems c«retuliy cu..e>J Irum 
various repositorits and .sot m bo.d renef. 
The busy lawyer wid mid at a glance what lie 
hus got to prove to siibotauiiaie a ctiarge or 
to reiute it. It will bu equally serviceao.e to 
the Pencil as a safe guide in ucteruuniug the 
guilt or iiiaucuiice ol ihe accused. 

The report of the Law Commissioners has 
very properly contributed a large share in 
the historical treatment of the inqxirtaut 
sections and copious e.v tracts have been 
given from imporiant juugmeiits, both 
JDnglisb and Indian. At the ci>d of the hook 
some minor Acts forming part of the crimmal 
law of the laud have been pr.nted and this will 
enhance the usefulness of the work. 

The book is a storehouse of information and 
will be a valuable adaidon to ctery law library. 
The piMiting and general get-up are excellent 
and leave nothing to be desired. The price of 
the hook is for its value very moderate. 


The Code oe Civil Phooedubb. By liai 
Bahadur Mahim Chandra Sarkar, Sixta Edi- 
tion: Edited by P. C. Sarkar, Calcutta. 
Butteruiorth d Co. (India), Ltd., 1925. 

This is a new edition of the well-known 
repositoiy of the case-law bearing on the' pro- 
visions of the Civil Vrecodure Code, classified 
under suitable subject-hcauings. The cases 
collected and digested under e.ach section are 
pireceded by a commentary explaining its 
scope with reference to the provisions of the 
old Codes which the section replaces or repro- 
duces. The increase in the bulk of the book 
is fairly indicative of the amount of new 
matter introduced into it. But if the object 
of the book was to bring .the case-law u^to- 
date, a supplement embracing cases ■ decided 
when the book was in the press would have 
fulfilled this purpose more completely. PhysU 
CAily speaking, too, the book wonld have heiao 
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less unwieldy, if it had been divided into two 
parts. We iiave further to draw Itie atten- 
tion of the editor to the fact that the table of 
cases is unsatisfactory. The cases in ^the 
table are, inexcusably, not arranged with 
strict regard for alphabetical sequence. 

Sott» ol 

CALCUm_UGH COUBT. 

awolBlonH net yes rnporttd 
CTht ImpottBnt omm Ij im auUj laporttd 

Civil Appelume JusisDicTiON. Before 
CUMIHa AND MUKERJl, JJ. CiVIL KL'LE 
No. 1316 (8) OP 19‘25 in Appeal peom Ap- 
pellate Deobke No. i313r op U)5i3. 
MALU SHEIKH, Appellant, Petitionci- 
P. FIJjANULLAH MOLLAH and ors., 
Kespondents, Opposite Party. The ‘26th 
March 1926. 

Jieview, error of law, if ground of. 

The appeal having been heard and dismissed, 
the present applic ition for review was prefem’d 
inter alia on the ground that the learned Judges 
bad erred in drawing a presumption which 
arose from an entry in the record-of-rights, and 
that their Lordships should have held fhat 
the presumption was that the entry was coiTect 
at the time of. the preparation of the record and 
not on the date of Anal publication : 

Held — That the question whether the pre- 
sumption of correctness applied to the actual 
time when the entry was prepared or at the 
date of the Anal publication of the record-of- 
rights is a question of law. and it has been 
clearly held in Chajju liantv. Neke, L. R. 49 
I. A. 144, that an error on a question of law is 
not a ground on which a review of judgment 
can be granted. The application was refused. 

Babu Hetnemha Chandra Sen for the Peti- 
tioner. 

Babu Profulta. Kamal Da» for the Opposite 
Party. 


Civil Appellate Jumsdiction. Before 
N. R. Ghattebjea and Panton, JJ. JE*. 
A. No. 247 OP 1924. MOHIM CHAN- 
DRA GUHA, Defendant No. 12, Appel- 
lant «. NABA CriANDRA CHOW- 

; 

Procedure Code (det V of ipOd}, Of. J?6, 


r. 8 — Depositions taken on eommisHoni when 
can be read as evidence— Practice ■ in the' 
Mofussil Courts. - 

This appeal arose out of a suit to enforce 'A 
mortgage bond which was decreed by the Bub- 
ordi ate Judge of Cbittagoi^. 

Tbe facts material to this report are as fol- 
lows : — The Plaintiff applied for commission 
for his examination at Rangoon. It was 
granted and he was exanuned on intetro- 
gatories and cross-interrogatories. This -was 
in January 19*23. When the case became 
ready lor heating the Defendant wanted to ba\e 
tbe Pltuntiff examined in Court and summons 
issued on him. The summons was served' at 
Dhurung — his ordinary place of business iu. 
the District of Chittagong, but the Plaintiff re- 
fused to accept the summons. The Defend- 
ant subi^quently put in petitions 2 >r 8 ying that 
the Plaintiff might be examined in Court.- 
The Defendant’s prayer was rejected and the 
deposition of the Plaintiff taken on commission 
was admitted iu evidence, and the suit was 
decreed. I'liere was no consent of the Defen- 
dant to the evidence of' the Plaint.ff taken on 
commission being read against him. On the 
contrary the Defendant all along insisted upon 
the presence of the Plaintiff in Cooi’t. It was 
also found that the Plaintiff was at home (i.e., 
at Dhui'uug in Chittagong) on the day the evi- 
dence was tendered ; 

Held— That in the circumstauces of the case 
the evidence taken on commission could not be 
read as evidence in the case against the Defen- 
dant. 

Evidence taken on commission should only 
be permitted to be used where the witness is 
proved to be ill or is absent for other sufficient 
reason. 

39 0. L. J. 165, referred to. 

Held, further — ^That having regard to the 
laxity of jiractice witli regard to evidence in the 
Mofussil Courts it was very likely that the 
Court allowed the evidence to be read -without 
applying its mind to the matter and without- 
exercising its discretion. 

The case w'as sent back to the Court below 
ip order that the Plaintiff might be etuuni^ed 
in Court. 

Sir Binode Mitter (with Babu tNaremfra 
Kumar Das) for the Appellant. 

Mr. Sarei Chandra Boy Chowdkry 
Babu Chandra Sekhar Sen) for the BesponAmt'. 
H. C. S. , 
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The recent dUtnrbancee. 

. The ecencs of disorder which have lately 
been witnessed in Calcutta were unprecedent- 
ed and rarely to be met with in any civilised 
joonutry. , The enemies of law and order, reli- 
gious fanatics, bullies and bad chai'acters, 
cocaine and opium smugglers, keepers of toddy 
shops, ganrbling houses and other houses of ill 
fame and other's who trade in vice or crime, 
all had their own way for the greater part of a 
month. It is now uppermost in the minds of 
all how peace and order is to be secured in 
future against similar outbreak of lawlessness. 


Hardly the echoes of the Calcutta riots bad 
subsided when in the ilritish Isles the general 
strike threatened the very foundations of 
society and of tire constitution. A movement of 
.such gigantic proportions, the object of which 
,'was to paralyse the public services and the Gov- 
ernment and to ccerce the community to the 
class-rule cf tl.e labouring classes, is unprece- 
dented. Oligarchy may be bad but mob rule 
is much worse. The British Government is 
.to be congratulated on having effectively 
averted a great calamity without any resort to 
arms or panicky legi^tion. The strike is 
over and those who promoted it are to-day 
mnch , wiser. But we cannot, say as much with 
•regard -to the j>romoter8 of the Calcutta riots. 


Tbe Bmergency Act. 

The Emefgency Act has been passed and in 
-Mdition to the very large powers that the 
execniivp glteady had for procee^g againat 


bad chmcters and preventing the oommission 
of offences, the Commissioner of police or the 
District Magistrate exercising jurisdiction 
over the area included within me Presidency 
aroa, as dehned in the Act, will have power to 
direct any person to remove himself from tha 
Presidency area within a spiffed time and 
not return thereto for a period up to two years 
if the Commissioner or the Magistrate is satis- 
fied that such person is committing ox has 
committed qy is likely to commit or is assist- 
ing or abetting the commission of a nmi-bail- 
able offence against any person or pvc^rty or 
the offence of criminal intimidation or any 
offence involving a breach of the peace so as 
to be a danger to or cause or be likely to cause 
alarm to the inhabitants of the i^sidency 
area or any section thereof. 


The Bill as originally introduced has been' 
altered in some respects in that it has been 
made incumbent on the Commissioner of 
police or the District Magistrate to call upon 
the person to be proceeJed against to show, 
cau'.'>e against the passing of an order of ex- 
ternmoiit against him, but we regret that no 
provision has been introduced for giving the 
person externed an opportunity to clear his 
chai'acter in a Court cf law, the necessity of 
which we pointed out in commenting on the 
bill last week. We regret that our legu^ton 
are more anxious to play to the gallery thap 
to do any solid work for protecting the rights 
and liberties of the people. 


The definition^ of Presidorcy area as given 
in the Bill originally introduced , has berfn 
altered so as to include some p'aces adjoining 
the suburbs of .Calcutta which, though, pot in- 
cluded therein, are really port and parcel of 
them. Power has also Imn given to autho" 
rised agents to make representations to Gov^ 
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eminent against the order of extemment. 
.Why cannot the executive trust the High 
Court with powers of revision of the po.ice 
.(Commissioner’s orders in this behalf? Surely, 
the police in Calcutta were not handicapped 
throqgh any dearth of emergency powers I 


Besides the new powers conferred by the 
'Act the Code of Criminal Procedure gives 
ample powers imder sec. 55 to the police in 
Calcutta to whom it is applicable as much as 
to the police in the Mofussil to arrest without 
warrant vagrants and suspected persons and 
habitual offenders. In aduition to this under 
sec. 82 of the Calcutta Police Act any police 
officer may arrest without a warrant any per- 
'son found between sunset and sunrise on 
board any vessel or boat or lying or loitering in 
any bazar, street, road, yard, thoroughfare or 
other place who shall not give a satisfactory' 
account of himself, any person found between 
sunset and sunrise having hie face covered 
or otherwise disguised with intent to commit 
any offence, any person found between sunset 
and sunrise in any dwelling-house m other 
building whatsoever without being able satis- 
factorily to account for his pmsenco therein or 
also any person having in his possession 
without lawful excuse any implement of 
house-breaking. Then there is the power 
under the Goonda Act to extern undesirable 
characters. 


Taking the old and the new together it is 
really a long array of powers and one can 
reasonably expect that the authorities entrus- 
ted with an exercise of all these powers will 
I'ealise that the wider the} powers the greater 
are the chances of abuse and the abuse of 
of a power specially conferred to cope with an 
emergency may make things worse. We 
commend the example of the Prime Minister 
and the British Cabinet to the Government of 
Bengal and that of the British public to our 
countrymen. Hundreds of thousands of noble- 
men, gentlemen and nniyersity under-graduates 
enrolled themselves as special constables and 
did the work of day labourers during the strike. 


Presumption ot Hlndn law that sel(*acqul8i' 
tion of a member of ,a Joint family is 
Joint family property. 

It is. said respect of acquisitions of 


property by a member of a Hindu joint family, 
them IS an initial presumption tnat it 
been acqujed for the joint family, But the 
presumption is a presumption of fact and may 
be greatly weakened by the spwial citcum- 
stanoes A a case. Thus where there ..is no 
nucleus of joint property or it js so small 
that it is not likely to yield a surplus income, 
the piesumption is said to be rebutted, or per- 
haps it would be mote accurate to say that 
the presumption does not arise from the men 
circumstance of the family being joint in 
mess. On the other hand, if the seif-acquisi- 
tion of a member is thrown into the cornmnn 
stock, it becomes joint. It may be a question 
whether the mere fact that the member who 
acquired the property applied the income to- 
wards the maintenance of the needibr mem- 
bers of the family should in itself be regarded 
as evidence of .the property having been 
thrown into the common stock. The question 
must ultimately, in evei'y case, be a question 
of intention. And as the intention has in 
lujost instances to be gathered from conduct 
and surrounding circumstances, it is pertinent 
to enquire what at the present moment is the 
normal condition of joint Hindu tamiliea, for 
whether one should start with any sort of pre- 
sumption must depend on what normally are 
the facts of a Hindu joint family organisation. 


It seems to us unquestionable that the 
facts at any rate of the normal Daya- 
bhaga Hindu family at the present day 
do not justify the initial presumption that 
the self-acquisitions of a member are . ac- 
quisitions on behalf of the family. Our ex- 
^rience is that in nine cases out of ten, it merely 
enables the drones of the family who have 
battened at the expense of the earning mem- 
ber all his life to institute blac kmailing liti- 
gations against the letter’s heirs after bis 
death. It would conduce to justice and con- 
serve social economy, if the presumption were 
all the other way, viz,, that every acqnmti<m 
in the name of an individual member of a 
Hindu family should be presumed to be his 
self-acquisition until the contrary is proved. 
How painfully Judges have to proceed to get 
rid of the initial presumption of joj^ess in 
order to do justice is well illustrated by the 
case reported at p. 588 of this voluipe (TraHokya-. 
noth V. Cfiintantony), The presumptiooi 
grew up at a time when the joint patriaiehal 
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Hindtf family was a living institution and does 
not fit present conditions of Hindu society. 
Most of the presumptions which encumber 
Hindu law at the present day are ghosts -of in- 
stitutions which ore dead or dying and which 
should be swept away with a strong h^d. 
They cannot be forgotten, now that they aave 
been enshrined in printed books and judicial 
decisions— they should be deliberately extin- 
guished, if need be, by legislative enactment, 

LONDON NOTES. 

(JfROM DOB COBBESrONDBHT.) 

The Easter Sittings of the Judicial Com- 
mittee of the ii^rivy Council commenced on 
15th April. The Board comprised the Loan 
CHANcmLiioa, Lord Atkinson, Lord Darlinu 
and 'Sir John Edge and they disposed of an 
appeal from Rangoon, Maung Po Kin v. 
Maung Po Skein, in which arguments were 
addressed to them on the 15th and 16th. 

The. Hon. Geoffray Lawrence, K. C. and 
Mr. R. W. Leach represented the Appellants, 
while Messrs. Dunne, K. C. and Gerard San- 
ders appcai'ed for the Respondent. 

The suit was one for the recovery of land, it 
being alleged that cei-tain trausactions were 
benanU. At the conclusion of the arguments 
the Loro Chanceu<or pronounced the judg- 
ment of the Board dismissing the appeal with 
costs. 

The Judicial Committee have now taken 
over the hearing of Canadian appeals and at 
the moment it seems improbable that a Board 
will be cmistituted for Indian appeals until the 
middle of May. An announcement has ap- 
peared in the " Times ” to the effect that Sir 
John Walus, Ex-Chief Justice of Madras, 
has been sworn as a member of His Majesty’s 
Privy Council, and it is anticipated that his 
wide legal exjperience and intimate knowledge 
of Indian affairs may be utilised by the Judicial 
Committee. The ahsence of Sir Lawrence 
Jenkins owing to ill health has been a matter 
of general regret. The Indian list contains 
18 appeals including the claim to the Dhal- 
bpm ibj where the question of the alienability 
by Will of an impartible Raj is raised and the 
correctness of the ratio decidendi in Sartaf 
Knari’s case (L. R. 15 I. A. 51) % called in 
.question. The appeal was opened last term 
and was adjourned for hearing by a Full 


Board. The remaining appeals are as fol- 
lows 6 from Bengal, 8 each from Allahabad, 
Patna and Oudh, and one each from Lahore 
and Madras. . 

April 29th. — The Judicial Committee are 
still engaged in the hearing of Canadian ap- 
^(s, but it is anticipated that a Board will be 
formed for hearing Indian appeals durmg the 
ensuiog week. 

Judgment was delivered this mimniBg in 
the fouowing appeals : — 

(1) Gokul Prosad v, Lachman Prasad 
(Allahabad). The suit had been brought by 
the Appellants for possession of certain zemin- 
dari properties. Tbe main issue was on the 
question of fact as to when the death occurred 
of tbe Appellant’s grandmother, as on this 
question binged tbe decision whether or not 
the suit was barred by limitation. The High 
Court decided against the claimants and their 
decision was upheld. 

(2) Bindesicari Prosad v. ’ Kesho Prasad 
(Patna). This was a suit by tbe Mahui'aja of 
Dumraon to eject tenants from lands in which 
they claimed to have an occupancy right, The 
decision is iin important one on the interpre- 
tation of sec. 120 of the Bengal Tenancy Act. 
Their r.ordships hold that the admission made 
by a tonaiit in the kabuliyat as to fJie character 
of the land was relevant and admissiblo as evi- 
dence. They approved tbe decision in Bhagtu 
Singh v. Haghunath Sahai (LS C. W. N. 135) 
and held that sub-sec. 2 (o) of sec. 120 of the 
Amending Act — Bengal Act No. I of 1907 — 
does not displace the view taken in the above 
case. Tlie decision of the High Court that 
tlie lands were zerait of the Dumraon Raj was 
.accordingly upheld. 

(3) Bai Naghubai v. Pragji Dayal (Bom- 
bay). The Appellant, who appeared in forma 
pauperis, was successful in getting an adverae 
decision of the High Court reversed. The 
judgment has not yet been piomulgated, but 
the principle for which the Appellant contend- 
ed was that she, as the kept mistress of a 
wealthy Hindu of the Lohana casto living in 
Bombay, was entitled after his death to main- 
tenance from his estate. The judgment of the 
Board was delivered by liOBo Darling. 
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■ Thb Law of Evidbnob in Bbitish India. 
By M. C. Sarkar and 8. C. Sarkar, B.L. 
Third Edition bq S. C. Sarkar, B.L., Cal- 
cutta, 1926. M. G. Sarkar dt Sons, 'J0J2A, 
Harrison Road. 

No greater testimonial to the value of this 
commentary is needed than the mention of 
the bare fact tliat though the last edition ap- 
peared early in 1924, a new edition should have 
been called for so soon after. The case-law 
'has been- brought up-to-date and the commen- 
'taries revised and in places re-written. Not 
the least valuab'.e portions of the work are the 
appendices, of which Appendix O dealing with 
affidavits is new. Every page of the treatise 
bears evidence of the editor’s industry. The 
bulk of the work has materially increased. 
The get-up is excellent. 


Th£ Law of I'lkadinos in British X.\i>i.\ 
WITH PBBGKOBNTS. By P. 0. Mogha, Sub- 
ordinate and Assistant Sessions Judge ((7. P.). 
Eastern Law House, Law Publishers, 15, 
College Square, Calcutta. 1926. 

In reviewing Mr. Justice Walsh’s brochure 
on Pleadings in India with Piocedents (30 C. 
W. N. Ixxxviii), we expressed the hope that 
that useful introductory to the science and art 
of pleadings would be suppleraeuted by com- 
pleter treatises on the lines of Bulleii and 
Leake. We welcome the present volume as 
a step in that direction. The hook is divided 
into two parts, the tirst devoted to a discus- 
sion of principics and the second to precedents. 
The latter naturally deals mainly with forms 
of plaints and written statements, but in addi- 
tion concerns itself, as indeed does the first 
part also, with memoranda of appeal and ap- 
plications. The matter of the first part is 
formulated with due regard for lucidity, con- 
ciseness and Icgxal sequence, and throughout 
there are citations of appropriate jndic'al 
dedsions, both English and Indian. It will 
not bb the author’s fault, if full use is not 
made by the profession of the author’s labours 
in elucldatii^ the science and art of pleadings 
for the poitioee, so forcibly stressed by the 
Civil Committee, pf removirg the pre- 

vailing laxity in the drawing up and mani- 
pu'ation of i^(^iji|g8. A word of acknowledg- 
ment is Owin^% Sir Grimwood Mean, Chief 


Justice of the Allahabad High Court, for the 
active interest he has been laking in this 
matter, of which both Mr. Justice Walsh’s 
book and the present treatise bear evidence. 
That both books should owe their authorship 
toj|)er8ons employed in the administration of 
justice in the United Provinces cannot, be 
viewed as a chance coincidence, for both books 
acknowledge the inspiration derived from the 
Chief Justice of the province. The volume is 
admirably got-up and commendable in every 
way. 


Tkb Indlan Stamp Act (U op 1899). By 
M. N. Basu, M.A., B. L. Second Edition. 
Eastern Law House, Calcutta. 1926. 

That the very first edition of a book should 
have been exhausted within the space of al^ut 
a year, and a second edition placed in thp 
market within fourteen months cannot to dpe 
to accident. The fact bears eloquent testi- 
mony not only to the excellence of the autbpi*’^ 
work but also to his unwearied industry. 
There are ^veral factors which go to ensure 
the popularity of a commentary on a statute 
like the one under notice. The rnles and the 
mixirted decisions should be brought strictly 
up-to-date. The pieseut edition which was 
published in Eebniary last incoi'poiutes all 
the decisions ixirorted up to the end of Janu- 
ary 192G and all rules promulgated to date. 
'The notes and commentaries must be so classi- 
fied and aiTanged that they may to available 
for ready reference with the least trouble and 
expenditure of time. This is specially needed 
for the efiicisnt handling of a statute requiring 
such constant application as the Stamp Act. 
This requirement Mr. Basu’s book fulfils in 
the completest manner. It is hardly necessary 
to say that the recent provincial amendments 
are duly embodied in the volnme as also the 
texts of the superseded enactments from the 
earliest times. The book is handy and ex- 
ce'lently got-up. A statement of repeals and 
amendments, comparative tables and carefully 
prepared alphabetical list of cases and subject 
index — in fact everything one would expedt 
from a eonscienticus worker like Mr. Eata-^;o 
to make it as complete a book of reference on 
the law of ncai-judicial stamp duties aa one 
may desire. 
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Tbe Eaergeivy Act. 

The Presidency Ares (Emergency) Security 
Act, d.926, has received the assent of tbe 
Govemor-General and in tbe exeivise of tbe 
powers conferred by sec. 3 of the Act the 
Governor in Council hae declared that a state 
of emergency exists. in the Presidency area. 
The .^ect of the declaration is that for a 
period of three months from the ‘24tb May on 
which tbe declaration was made the Act re- 
mains in force. In the reasons for making 
the declaration of emergency refeience is 
made to tlie recent disturbances in Calcutta 
ivlii(di involved serious loss of life and prope^ 
and extended with an interval of tranquillity 
fioui .4pril 2nd to the end of the month and 
which were due to conditions which have not 
yet been lemoved. It is stated that bitter 
feelings still subsist between the Hindu and 
Mohammedan communities and the lenewal of 
rioting on April 22nd after an interval 
shows that while these feelings subsist there 
is danger of a fresh outbreak, and the use of 
the special powers conferred by the Act is 
necessary to bring it to an end. 

iiostlte witness. 

. Under sec. 154 of tbe Evidence Act, the 
Court may in its discretion permit the person 
who calls a witness to put any questions to 
hiiri which might bo put in cross-exanmation 
by the adverre party. A party may therefore 
with the permission of the Court put losing ‘ 
questions to .the witness under the provitions 
of 8eo:»'143 or- cross-examine him as to the 
matters * mentioned ' in secs. 145, 146. Tbe 
rule wbi(di excludes leading questions being 
chi^y founded on the assumptioa that a wit- 
'noM most be taken to have a bias in favour of 


the [larty by whom he is called may in the dis- 
cretion of the Court be relaxed. Whenever ck- 
oiimstances show that this is not the case and 
he is either hostile to that party or unwilling 
to give evidence, the Judge may in his discre- 
tion allow a dep^ure from the general rute. 
Further by tendering a witness, a party is held to 
recommend him as worthy of credence and so it 
is not in general open to him to test his credit or 
impeach liis truthfulness. But there exist 
cases in which the rule should be relaxed at. the 
discretion of the Court, as for instance, where 
there is surprise, the witness unexpectedly 
turning Imstile — ^in which and in other cases 
the right of exammation ex axerto is given. 


It not infrequently happens that p yt^tness 
who has been called in the expectation wot lie 
will speak to tbe existence of a particular 
state of facts pretends uon-rememb^ce of 
those facts or deposes to an entirely different 
set of circumstances, in which case the ques- 
tion arises whether the witness has by his 
conduct entitled the party to cross-examine 
him. In the language of Lord Denham, it 
is impossible to conceive a more frightfuiini- 
qnity than the triumph of falsehood and 
treachery hi a witness who pledges himself to 
depose to the truth when brought into Court 
and in the meantime is pursuaded to swear 
when he appears to a completely inconsistens 
story. Under the law as laid ^wn in secs. 
154, 155, it can hardly be said to be a settled 
rule that it is only when a witness manifestly 
shows a hostile persmial feeling by his oenduof 
and demeanour that the Court ought to allow, 
his cross-examination. The testimony of a 
witness, if adverse, is only the more dangerous 
if he shows no hostile disposition, aatd if he be 
astnte as weU as treacheious, be will take ctm 
to conceal his true sentiments from t^ Court. 


Under see. 164 the party calling a witness 
may with the consent of the Court impeach Me 
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credit by putting any questions which tend to 
test his veracity, to discover who he is und 
what is his position in life, or to shake his 
credit by injuring his character. 


The legislature has left the matter entii*ely 
in the discretion of the Court whether or not to 
allow a party to cross-examine his own wit- 
nesses and it is the duty of the Court carefully to 
consider the circumstances under which leavt? 
lor cross-examination is asked for. It is oi 
course clear that the mere fact that a witness 
tells two different stories does not necessarily 
and in all cases show him to be hostile. So it 
has been held that the mere fact that ut a 
Sessions trial a witness tells a different story 
from that told by him l)efore the Magistrate 
does not necessarily make him Ivostile. The 
proper inference which may be drawn in such 
a case from contradictions going to the whole 
texture of the story being that ilie witness is 
iieither hostile to this side nor that, but that 
the witness is one wlio ought not to l)e believed 
unless sup[K)rted by other satisfactory evi- 
<lence. But it is also clear that wdiei’C these' 
conflicting statements involve great discre- 
l)ancies and contradictions and are the outcome 
of fraud, dislionesty and treachery on the part 
of the witness, the party calling him should be 
permitted to cross-examine him under this 
section as to the fact and cause of the discre- 
pancies and contradictions and if necessary to 
impeach his credit under sec. 165. If a parly 
not acting himself a dishonest part is deceived 
by his witness or if a witness professing him- 
self a friend turns otit an enemv and after 
promising proof of one kind drives evidence 
directly contrary, is the pai^ to be restrained 
from laying the true state of tlie case before 
the .Court? The common sense of mankind 
migiit he expected to answer this proposition 
in the negative and fo decide that the tnic 
Mtalc of the case should be made known. 
But in relaxing' the ordinary rules of examina- 
tion of witnesses it is the bounden duty of the 
Court to be cautious not to act in such a 
manner as to create in the mind of the public 
an aversion' against' appearing in Court for the 
purpose o.f giving evidence. The reeult of 
such a state of things would be disastrous, for 
OUT judicial permits the determination of 

cases only pti ^evidence produced in Court and 
every faj^tj&^ould be provided fori tiie 


In a recent case decided by the Patna High 
Court, Jhaldhari Singh v. Pershad Bharti, 
19'26 Pat. 13b, two witnesses for the prosecu- 
tion in their cross-examination . made state- 
ments consistent witn vhe defence. The 
trying Magistrate declared these -witnesses 
hostile and allowed the p^secution to cross- 
examine them. The reasons given^by the 
Magistrate were that the witnesses did not 
support tile prosecution and were admittedly 
neighbours of the accused and had been won 
over. The procedure adopted by the Magis- 
trate is, to say the least of it, dangerous and 
calls for the strongest condemnation. ‘ It is 
puerile to suppose that the policy of the law 
is simply to secure a conviction and to show 
favour to a witness who supports a pmseciUion 
and to disfavour one who gives it the go-by. 
The object of a trial is to find out the tnith 'and 
piiiiisli the guilty and acquit the innoc^eut ; on 
Uie other hand, it is a cardinal principle of our 
judicial system that a guilty man * should 
escape rather than that an innocent person 
shoidtl l)e j}uni6hed. The administration of 
justice Ijecomes a farce if Magistrates pounce 
upon witnesses as soon as they make statements 
unfavourable to the prosecution. 


If this sort of conduct on the peit of the 
Magistracy is countenanced witnesses drawn 
from the illiterate classes would come to Court 
with a mandate, as it were, to take oath to 
speak the truth, the whole truth and nothing 
hut tlie truth and then proceed to depose in 
favour of the prosecution irrespective of the 
tnith. The learned iludges who decided the 
case in the High Court vei-y properly held that 
the reasons given by the Magistrate for declar- 
ing the witnesses to be hostile w'ere not at all 
Hiifficient. ^heir liordsliips pointed out that 
the fact that the witnesses were neighbotuiB of 
the accused was not a sufficient ground for 
treating tliem as hostile in order to disciedit 
the statements that they had made favourable 
to the accused. 


THE DOCTEINE OE TURN-TABLE 
CASES. 

(By a. P. Pandex, M.So., LL.B;> 

The “ Tiim-toble Doctrine may ^id' 
to have originated with the classi^l cAil^ of' 
Lynch V. Nurdin, (1841) 1 Q. B. 29, andWms 
to have been baptized in the n^able case of' 
Cooled V. Midland Great Western Raimsy of 
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Ir^andi (ISOU; A* ‘G. 5J29. Throngliout its 
histoiy, tbe doctrine has' been subjected ' to 
critioism. Varieties of judicial structures liave 
been cast ujwn this doctrine and the minimum 
levelled agamst it is that it is an exception 
to the general rule of law fonnulatmg liabilities 
of laaa-owmers to trespassers. It is nut futile; 
therefore, to investigate into the propriety of 
t-his Verdict and to toek, if possible, any 
ratkitud basis for this doctrine. 

itnt before starting upon the discttSKion, it 
seem'b desirable to state at once that undue 
importance is generally attached to ceitain 
fascinating expressions as " trap,” ” invita- 
tion,” “implied license,” ‘’allurement,” ami 
” attraction ” with the disastrous consequence 
that the 'crucial point of enquiry is tiu'own into 
the shade and sometimes lust sight of. The ex- 
pressions are not in the least illuminative or 
suggestive ^ of any fundamental principle of 
legal thought, h'lirther they have lioen assign- 
ed technical meanings which are so far removed 
from their plain meanings as to surprise a lay- 
man. For example, “ invitees ” are those who 
are invited into toe premises by the owners or 
occupiers for some purpose _pf business or of 
material interest : while tliose who are invited 
as guests whether from Itcnevolence or fur 
social reasons are known in law as ” licensees.” 
Then again, " trap ” is a figure of speech. It 
is not a formula. It involves the idea of con- 
eealinent or surprise, of an appearance of 
safety under circumstances cloaking a reality of 
ilanger. likewise, " concealed trap ” con- 
veys the idea of w. inething added to tlie condi- 
tion of the ground so as to be dangerous to the 
“ licensee.” “ Allurement ” means attracting 
with malicious intent to injure. 

Now, the re-capitulation of the facts of the 
case, Gooke. V. Mmatid Great Weatern Hailway 
of Ireland, ' •mil considerably facilitate, the disr 
cussion.- The Hailway Company kept a turn- 
table unlocked on the land close to a public 
road. ' The Company’s servants knew tliat 
children were in the habit of trespassing and 
playing with the turn-table to which they ob- 
tained easy access through a well-worn gap in 
the fence which the Bailway Company ought to 
have,- under the statute, kept intact. There 
was a well-bflaten track from the gap to the 
tiirn-taK]« which was left unfastened and which 
seemed tq be fixed for the very purpose of a 
inerry-j^fourid for children. The Plaintiff, 
.in the company of other children, went in and 
while playing on the tnm-table met with an 


uecident and sustained injuries. It wm held 
that the company was liable for damages. ’ 

It is really difficult to extinct the ratio of 
decision from the several judgments which have 
been pronounced by their ijordships composing 
the Court, and it is not at ail Htipnsing, there- 
tore, to find a sharp divergence of judicial opi- 
luou on the principle formulated by the deci- 
sion. With considerable show of logic it has 
been said on ceriaiii occasions that the liability 
of tlie company could have been based upon the 
breach of the legal obligation, viz., to inojintaih 
the fence intact and to patch np the gap, if any 
and accordingly the case is no authority for the 
“ tiu'ii-table doctrine.” 

However, Jjord Maciuighten observes, at 
p, 234, ” Would not a private individual of 
common sense and ordinary intelligeitce, 
placed ill the [losition in which the company 
wore placed, and* possessing the knowiedgd 
which must be attributed to them, have seen' 
that there was a likelihood of some 'injury 
hapjxming to children resorting to the place 
and playing with the turn-table, and would he 
not have thought it his plain duty cither to' put 
a stop to the practice altogether, or at least' 'to 
take ordinary precautions to prevent such an 
accident as that which occurred.” 

‘But, us has beeu observed above, the review 
and discussion of cases will not be of much 
avail in finding out the basis of the laud-occu- 
pier’s liability. It can be best determined by 
investigating into the interests which call for 
protection and the way which is calculated to 
secure tlieir adjustment. 

Obviously, interests to be taken into emsi- 
derution are two-fold, tiz.y individual inteiests 
and social inteiests. 

That the individual interest of the child 
merits protection does not need any extended 
discussion. One feels instinctively inclined to 
say that this consideration weighs heavier thair 
the . individual interest of a l)ereaved parent' 
whose child has been killed, for to make provi- 
sion for a maimed child or a child, one. of whose- 
limbs has been permanently disabled, is more 
important than a hopeless effort to compensate 
the parent for an irreparable and immeasur-' 
able loss. A maimed child unfailingly excited 
the sympathy of every one who comes across it.' 
Such a child becomes a burden to ito parezlt 
whose all hopes of tlie cliild’s eamiiiga a'dd.’ 
prosp^ts of their lining upon it ui' 
decaying yean are rina^ed. ‘hes^ 

naturally flows out 'in sym^ibiy tei th^ yeii^ ' 
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of crippled and unhappy life in stwe for aucli a 
child, ft is sheer beastly to say that a child 
ti-espasser, because of its intrusion, has forfeited 
all its claims to couiuionplace lumiaue treat- 
ment. 

Upon the contrary, the individual interest of 
the land-occupier uemands genuine freedom to 
improve his land and make beneficial use of 
the same. Uis dominion over his laud is not 
to be tnirtailed and bm'dened with so many 
liabilities as to reduce the same to a mere 
sham- How is a land-occupier to exercise hi-n 
linTeltered disiuetion with a view to make the 
utmost beneficial use of his laud, if he has to 
act under the sense that his land lias alway.> 
to offer a harmless site for recreation to 
strangers? 

Then again, apart from the individual in- 
tlrests of the parties, society demands pru- 
rretkm of children and secuiity of their life in 
order to preserve its continuance. Further, it 
is impossible to conceive of a society or com- 
munity wherein every |>arent can provide play- 
grounds to his children. Accordingly, children 
arj$.pn)mpted by their instinct to use their neigh- 
tiw's wuste land as their play-ground. And 
supposim^ for a moment that at cme time the 
ideal 4 M)ciety happens to come into existence and 
there is such a precisely uniform distribution 
of wealth that every house has a play-ground 
appertaining to it, even then children will 
amuse themselves in the adventure incidental 
to exploration. This being so, it is in the fit- 
new of things to expect a laud-owner to con- 
form to the standard of a man of ordinary 
caution and not to allow his premises to assume 
a condition dangerous and hamful to children. 
No land-owner should be itllowed to keep an 
article on his premises which is likely to attract 
children, and if he does so, there ought to be a 
legal obligation imposed upon him to take care 
that idiiHren are not allowed to come near it, 
or if they/^ come, the condition of the article 
should be such as not to endanger their safety, 
if they intermeddle with the same. The know- 
le^e of this latter ornitingency is fixed upon 
the land-owner inasmuch as he, ab a mw of 
average intelligence and normal foresight, 
ought to see the reasonable and probable con- 
seqoenees his fixing up an attractive article 
to which children are bound to flock. In the 
words, of Loiid Bumndr, “ Children .. are 
little hubarbuiB.who in * the wantonness of 
l^i^infinayilK^rtaiu to go on their ^netts 
^}du^:Te^ffPto tire civilised conception of 


land-ownership.” Ghildreh of tender age and 
iumature understanding ate not expected to 
realise the impropriety of meddling wi^ other 
people’s property. As a matter of .ordinary 
knowledge childhood or infancy is above dis- 
crimination between its parent s property and 
those of its neighbours. Instinct of amuse- 
ment is the guiding factor. Whatever is a 
^urce of amusement or attraction will ..be 
intermeddled with by a child inespeetive of 
whosesoever property it may be. This being 
the inborn nature of a child, it is only fair .to 
make concession for the same and it is only 
just to expect neighbours to take this into ,<^n- 
sid§.r^ou while carrying on their operations 
upboltheir land. Ignorance of this uousidera- 
tieii ought to be sufficient in law to fix the land- 
owner with liability for injuries sustained by a 
child-trespasser. It may be urged against tl>ii> 
imposition of liability that it will not achieve 
its obj^t inasmuch as it is known as a matter 
of social psychology that few people try, to 
know the law and fewer still pay any heed to 
it after knowing the same. The answer to 
this is that the enforcement of tlie doctrine is 
calculated, in due course of time, to inftise 
a wholesome atmosphere into the society. ‘ 

On tlie other hand, social inteiest in the 
free and unfettered use of land has to be 
reckoned with. The dominion of , land will 
lose all its cliarms and land will cease to be a 
valuable commodity, if the ownership is hedged 
ill by a iiiunber of onerous restrictions. Laud, 
to retain its present value, must be capable of 
being improved and available to be used 
in a way most beneficial to the owner. It is 
indeed extravagant to expect a land-owner to 
play the part of a guardian with respect to bis 
neighbour's children and it is highly unjust to 
saddle him with responsibility of injuries sus- 
tained by children in the coni'se of their re- 
creation on his premises. To fix. such *11 
heavy duty upon a land-owner is to denude him 
of all Ins lights in the land and to substitute 
an onerous duty in lieu thereof. The imposi- 
tion of a liability like this is an unsormountable 
clog on the ownership of land and will far out- 
weigh the charms of ownership. 

' (To be continued.) 

saas— a--ri-a*s=si=aas=^=SSB==s=_ 

ERRATUM. 

30 C. W. N. oxxii, cl. 2, 1. 19 from the 
bottom, delete “ self.”. 
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It is iiinjuestionable that under the Tuni- 
table (loctriue, by whatever tiction it is sup- 
])orieLi, a duty is imix)sed on owners of premises 
to cJiildren which they do not owe to adults. 

( Jiildren comini' to premises which are in a 
(iaugeroufi condition, but which, not being 
))ropeily fenced or enclosed, are yet so attrac- 
tive that they are bound to affect the immature 
minds of children and draw them into meddling 
where adults would keep out of the way, are 
neither “ invitees nor “ licensees.’' The 
jiistitication of the doctrine lies not in their 
being “ implied licensees or “ implied ** in- 
viteesf^ but upon facts of child psychology. Is 
a similar duty owed to weak-minded adults? 
Why J»ot ? T u the first -mentioned case, it would 
seem that if an adult ])edestrian who did not 
go out of his way had been caught and injured, 
the Hailw’ay would be liable in the absence of 
contributory negligence. 

THE DOCTRINE OF TUllN-TABLE 
C.VSE8. 

(Bv A. I-. Raxdkv, M.f-c., IjL.B.) 

(Continued from p, c.\xviii.) 

The questi(»ii then arising for determinutiou 
is iiow these opposing and clashing interests 
ji'*c to be adjusted? How will each of the*^ 
have its due protectimi? In certain cases it 
has been laid down that different rules will 
govern the liability of land-owners according to 
the different categories of intruders. To rank 
trespassers, the laud-owner owes no duty while 
some duty is prescribed in the case of invitees 
and lastly the licensees are entitled to have the 
premises in a harmless condition. But oh- 
viou.sly rules are not po.ssible to frame for every 
variety of cases. A set oi rules based upon 
(lifterent categories of intruders will not avail 
universally. It is an impossible accomplish- 
ment to frame a code of rulea which can cover 
all varieties of cases. 

It is suggested, therefore, that the legal 
^^tandard of caution and judgmgent claims 
universal application. Undoubtedly it wdll re- 
main a variable quantity, .subject "to niodifica- 
fion by the peculiar circumstances of a case. 
Tn any iijdividiial case the legal standard^ will 
Jiave i<> be detorji^ed in the light of the parti- 
cular circumetanoiijs. 

' It will not of place to jot down a 

jnunber. of- circumstances that generally arise 
for considerate ill fixing the legal standard. 

T|^e feature to be consitfer- 

the natut of the u.se of the land. This 


goes a long way in fixing tlie legal atandard of 
judgment. Let us illustrate . this by an 
example. 

SupiKise A, the owner of Whiteacre, sinks a 
well 111 his premises and leaves it unfenced. B, 
u child of tender years, goes upon hia premises 
when none is there and while looking down tlie 
well falls into it and sustains injuries. Can A 
be held liable for damages? Sinking a well 
for the purpose of drinking water ana irriga- 
tion is ill iiself a harmless and beneficial 
use of the land and is not open to objection on 
any score. But it is an object of attraction to 
children and A, as a man of ordinary prudence, 
ought to have anticipated and foreseen the 
visits of children. Tuerelbre, either he should 
have set a watch-mu n to scare away children 
or he should have erected u fence to prevent 
children of immature understaudiiig from 
tumbling down. A departure from this 
standard constitutes negligence which fastens 
liability uinm A. 

Then again suppose A leaves his car in Jiis 
portico unguarded. R, a child, meddles with 
It, presses the self-starter with the disastrous 
consequence that the car starts and injures l>. 
Is A liable? The answer seems ty be no. 
The car is undoubtedly an object of attraction 
and A ought to have foreseen the flocking of 
children to the same. But to foresee and 
anticipate that a cliild would put on the 
switch, press the self-starter and start the car 
is superhumau and therefore A w’ould not be 
held liable. 

Likewise 8up[)0Ae A grows a mango-grove on 
his premises. B, a child, climbs up a< tree and 
while attempting to pluck a mango falls down 
and sustains injuries. A cannot be held liable 
because he, or, for the matter of that, any 
human being, could not so shape a tree as to 
make it impossible for any child while ascend- 
ing to fall down. 

Generally ll»e land-owner is not called upon 
to alter the condition of his premises. He is 
entitled to say to his trespasser friend, “ Here 
is iTiy land. You may use it as you like." 
Thereupon a trespasser or licensee lias no 
pulse to complain of an excavation if he finds 
it there. “ Any complaint by the licensee, may 
be said to wear the colour of ingratitude so 
long as there is no design to injure him."~ 
Per Willes, J.., Inderman v. Davies, (1866) L. 
B. 1 C. r. C. iJ74 at p. 286. 

; Secondly, knowledge on the part bf the land- 
owner as regards the presence' of intruders* 
materially affects the stendard of test. Law 
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recognises two kinds of knowledge, viz,, actuai 
and constructive. The Jrttcr is based on tic- 
tion of law, i,e,, a man ie presumed to know 
what he ought to have known. It will be 
better to illustrate this. 

A’s premises stand on the edge of a public 
road. Suppose that passers-by ukc a i-oute inside 
his premises as a short-cut to reach the load. 
One morning A digs a ditch on the route with 
the result that 1^, a cliiid, falls down into it and 
.sustains injuries. A ought to be held liable in- 
asiiiucb as lie ougiit to have foreseen the visit 
of B to his premises as a passer-by to have 
access to the road. 

Thirdly, the relation between the land- 
owner and the intruder is another factor to be 
reckoned with. In otlier terms the standard 
varies with the category of intruders, e.g., 
those who come upon the land to conduct busi- 
ness with the occupier, those who come to pay 
bucial calls, etc., etc. 

Fourthly, the age of tlie intruder is another 
circumstance which ought to he taken into 
consideration. Certain Judges have laid down 
that a child, if he is a rank-trespasser, does not 
merit indulgence at the hands of a Court. It 
is respectfully submitted that it is not at all in- 
telligible to place a child on the footing of an 
.iidult trespasser. 

It is obvious, therefore, thal so many cir- 
ciuiistanecs liave to he considered that it U 
quite impossible to frame a set of formuhe 
based upon different categories of intruders. 
The only feasible basis of the doctrine seems to 
l>e the legal standard of judgment, caution and 
pmdence which is elastic enough to adapt itself 
to manifold circumstances. The doctrine, 
then, does not seem to be an anomaly. 

(Concluded.) 

Comipimftenct 

. THE LAW AS TO PUBLIC PKOCES- 
SIGNS. 

To . 

The Editor. “ Calcutta Weekly Notes.” 
Sir, 

In a previous issue of your journal, 
I attempted to state the law as to the right of 
the members^ of a procession against interfer- 
ence, and the authority of the public olheers 
to. interfere with a procession for the purpo.se 
of preserving the peace was considered special- 
ly in reference to the authority of police 
officers in that respect. It is necessary now to 
consider how far Magistrates may be justified 


ill prohibiting a procession for the same pur- 
pose. 

It bus been noticed that the right to use a 
public thoroughfare for the purpose of con- 
ducting a religious piocession attended by 
music is one which lias been judicially recog- 
nised as inherent in every subject (see 0 Mad. 
ii03, P. B. ; -26 AJad. 376, P. C.) and conse- 
quently the prohibition of the same would be 
an iuteHerence with individual religious free- 
dom. At the same time, it would also be an 
interference with the free exercise of religion 
of another community if a procession attended 
by music is allowed to pass a place of worship 
while they aie botta fiUc engaged iu worship. 
Wlien there is want of mutual toleration, both 
cominuuities insist on their right to the free 
exercise of religion, and the iuiminenee of a 
bi'each of the peace, if threatened by such 
confiiet of rights, calls forth special powers of 
public servants to deal with the situation. 
Buch sfiecial poweis are amply provided for, in 
sec. M4 of (he Code of Criminal Procedure 
under which the .Magistrate is empowered to 
.direct aiiv person to abstain from a . certain 
act, if lie considers that such direction is 
likely to prevent a breach of the public tran- 
quillity. (Jrdioarily lliese powers are to bo 
exercised in defence of rights and in repres- 
sion of illegal acts, but when the equally valid 
rights of two communities clash with each 
other and peace cannot he maintained other- 
wise tliaii by interfering with a legal right, the 
Magistrate may interdict the exercise of a 
legal right owing to tiie necessity of preserving 
the peace, but fixim the very nature of those 
powers, it follows that they should be exer- 
cised so as to cause as little interference witli 
individual liberty as is consistent with the 
attainment of the object in view. So, when 
an order under sec. 144, Cr. P. C., is in the 
nature of curtailment of an individual right, it 
is essential that the order should not have the 
effect of destroying that right altogether. 
Accoi-dingly it has been held that an order of 
the Alagistrate directing that all music should 
cease when any procession is passing a certain 
place of worship is ultra vires. Muthialw 
Cheilij V. Rapun Saib, 2 Alad. 140. The 
Court said : ” The law, in the restriction it . 
imposes on processions of whatever character, 

does not go beyond the necessity For 

tlie pi-eservation of the public peace, he (the 
£Iagistrate> has a special authority, an 
authority limited to special occasions. . His 
first duty is to secure to every person the en- 
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joynient of his rights under the law, and,- by 
measures of precaution, to deter those who 
seek to invade the rights of others ; but if he 
apprehends that the lawful exercise of a right 
may lead to civil tumult, and ho doubts whe* 
(her he has available a sufficient force to re- 
press such tumult, or to render it innocuous, 
regard for the public welfare is allowed to 
override temporarily the private right, and tlie 
lidagistrate is authorised to interdict its^ exer- 
cise. The duration of this authority in the 
Magisti-ate is co-extensive with the emergency 
that justified the exercise of the authority.” 
£n k later Pull Bench case of the same High 
Oourt, Sundram Chetty, 6 Mad. 5i0!^, it has 
been affirmed that in case of an emergency 
ffiis authority to suspend the exercise of the 
rights is extriwirdinai-y, and the Magistrate 
should resort to it only when he is satisfied that 
other powers with which he is entrusted are 
insufficient, and that this authority is limited 
by the special ends it was designed to secure 
and is not destructive of the suspended 
rights. 

If an order under sec. 144, Cr. P. C., be 
passed directing that all music should cease 
whenever a procession is passing a place of 
worship of a certain community, that com- 
munity may choose to build tlieir places of 
worship on every street so that it would not be 
possible for another community to induct a 
religious procession attended by music at any 
time and in any place, and if a community in- 
sist on their alleged right to the free and un- 
disturbed exercise of religion at all times of 
the day, it is but right that they should build 
iheir places of worship on streets which are 
tJieir private property (see 2 Weir 89) instead 
of seeWg the Magisterial aid to destroy the 
rights of anotW community. 

Yours, etc., 

JixnjKVt Chandba Moitba. 
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Civil Appei^te . Jubisdiotion. Before 

Rankin and Mukerji, JJ. Appeal 

PBOM ApnKiijATE Deobbb No. 2006 of 1921 . 
KALI ^ARAN HAZRA and ors. e. 
UPEN^A NATH GHOSR. The 9th 
^ Jantti 

, .Rule of jtiiftce, equity and good conteience — 


New room added to mortgaged premises pend- 
ing mortgage suit, and not catered by sale pro- 
clamation — Purchaser at mortgage sede, if may 
recover possession of . new rooms ajid on what 
terms. 

Pending a suit for sale of certain mortgaged 
premises on which at the date of the mortgage 
there were 3 rooms, the raortgagoiis built <8 
others on a portion of the site. The suit ter- 
minated in a decree, in execution of which the 
premises as they stood at the date of the mort- 
gage Avere put up to sale and purchased by tho 
Plainfiffs. 1'he result was tliat the site of the 
3 new rooms but not the rooms themselves 
passed by the sale. In a suit by the Plaintiffs 
to eject the Defendants from the three new 
rooms, the lower Appellate ( 'ourt clismissed the 
claim for recovery as well of the site of tho 
new rooms as of the rooms themselves : where- 
upon the Plaintiffs preferred this second ap- 
lieal. In disposing of the af>|)eal, the Court 
inter aMa observed : — 

” This is a case where an impasse has been 
arrived at by reason of a change in tlie condi- 
tion of certain mortgaged premises l^tween 
the date of the mortgage and the date on which 
they were put up for sale .... TJbe Vakil for 
the Respondents has (jointed out vei-y fairly 
that the justice and good conscience of the case 
is that his clients should not hold the actual 
site of the new three rooms for nothing. 
On the other hand, he says, that it is not in 
favour of the Plaintiff in this sense that the 
Plaintiff has no real claim for the new three 
rooms for nothing, and on that point of view, 
we agree with him. We think we ought to 
accept his suggestions in the absence of any 
actual rule of law deciding this matter. We 
ought not to think of giving a decree for posses- 
sion of the new three rooms to the piresent 
Appellant except on the condition that ^ sub- 
mits to pay a fair value for tbe structure that 
was erected since the Plaintiff’s mortgage suit 
was commenced ; if that is done, we are pre- 
pared to say that the Plaintiff ought to be 
allowed to get possession of those tlwee rooms. 
If that is not done, we are not piepared to say 
that in the circumstances this appeal ought to 
be allowed.” 

Babus Brojolal Ckakraharty and ' SusH 
Kumar Bose for the Plaintiffs-Ai^llante. > 

Bqbu Nagendra Nath Ohose for the Defend- 
aiits-Respondents. 
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HOTB8 or OAUl 

GateutUi High Courti 

(OlVIL APfILLATI.) 

Jltendra Nath Ray i. Abejauaiieaaa Albl. B f. A«/|i j 0(2)^ 
/Tcmop^lm, tMBniMorf kabullyata MMIning agrement to 
pog f tni at on enhaneed rale in fatare oxsif i 

RIPORTS (Am Indtx.) 

Indian and Dominion Appeals to the Pri\y 
Council. 

The Judicial C*oiiiiiiittee ot the Pn\y Council 
coiilmues to^enjoy the confidence ot the helf- 
goveraing JJominions as an Imperial ('omt of 
Aj^al inspite of the restnctioiiB imiiosed iii 
this behalt by colonial legislation. The reason^ 
evidently, is^that aggrie\ed litigants expect 
that the members of the Judicial Cmmmttee 
would be above any local piejudice or bias and 
would be able to bnng to bear a fresh mind on 
the issues involved in the case. We find that 
of the 12 cases that were set down for judg^ 
men! at the beginning of the Easter Hittings, 
2 were from Australia and 9 from India and of 
the appeals set down for hearing, 10 out of 32 
came from Canada and >IewfoundIand, 2 fiom 
New South Wales, 1 from British Honduras, 

I from Gold Coast Colony and 18 from India. 
By reference to the population of India, the 
number of appeals to the Judicial Committee 
irom here is by no means large. We are not 
in favour of the establishment of an Imperial 
(^ourt of Appeal in India. When the Indian 
Provinces attain autonomy, the Provincial 
High Courts should be the final Comls of Ap- 
peal. Even after the attainment of Dominion 
status by India, appeal from the Provincial High 
Courts may he allowed to the Judicial Com- 
mittee of the Privy Council under limitations 
similar fo those imposed by the Dominion legis- 
lation. Inhere » therefore no scope or utility 
of an Imperial Court of Appeal in India. 

Dominion Status. 

hav^ in^these oohimna noticed before an 


exposition of the status of Dominion Ooveru- 
uient by Mr. Jjloyd George, when he was 
iVime M mister of England. The recent discus- 
sion with legard to the status of South Africa ni 
tlie ( a[e Pailjanient between General Hertzog 
and (leiieial Knaits, which we give below, is also 
iiitemstiiig Irom the same | 3 oint of view. Our 
English legal conteinporaiy, to whom we ai*« 
indebted (or the extiact, cites the opiniou of 
Mr. IJonar JiSW wdiich re-affirms the views of 
Mr. Lloyd (ieorge. Both are agreed that if a 
Dominion wanted to go out of the Empire, 
there would be no armed opposition or as Mr. 
Jiloyd George had put it, not a single shot 
would be fired. It is the community of inter- 
est that forms the strongest tie between the 
different self-governing members of the British 
Commonwealth. 

On the }2na Hmb, on the yote for the Prine lli&iiter’e 
Department in the debate on tbe Eitimatee in tbe Home of 
Ajiembly of the Union of Bontb Afrioa, Qeneral Hertiog,' 
the Prime Uinieter, deliyered a momentom prononnoement 
in relation to the international atatm of flonth Africa. The 
Onion of South AfrioAi he maintained, stood 'on an equal 
footing 'With Great Britain. It wae no longer a qneitiion of 
fighting for an independent atatm. They bad that atatna 
now. He diflaied from Uoneial Smuta in the opinion that 
there mnat be In the Empita aome auperior power ae a pre.* 
Tentative againat dirinteu^tioD. “Ve aay,” aaid General 
Hertaom **that a free nation muat recognise only one 
authority— the will of the people. Aa far as I am concerned, 
it mnat be clearly underatc^ that thia country [the Union 
of South Africa] must recognise only one authority— the will 
of its own people. As far aa 1 am ooncemed, it must be 
clearly imdei stood that this country tidma fto place in the 
afihim of the world aa a nation free and on an equal footing 
with the real of tbe world.” General Smuta, in reply, 
repudiated General Hertsog’s deicription of bis views. ” I 
regard the British Empire,” he said, “aa an organic combina- 
tion of equal States. . . There is no auper-State, no 

Buper*authority Tt is a meeting of equals under one sover- 
eign.” General Heriaog has been antidpated, in hia eiposi- 
tion of Dominion status as a condition potentially of the 
complete independence of any State which is a member of 
the community of nationa forming the British commonwealth 
of Nations, by Mr. Bonar Law. Speaking iu the Hoa«e of 
Commons on the 80th March 1980, Mr. Sonar Law, who was 
himself a Canadian, said, as Leader of the House and a 
moat influential member d the Cabinet, in which he aat as 
Cbenoellor of the Exobeqner, “What is the essence of 
Dominion Home Bole ? The essence of it is that they (the 
Dominiona] have oontrol over their whole deatiniei, of their 
fighting fom, and of the amoaiitB they will eontrihate to 
the gsneml security of the Eaupire. All these things ere 
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vital to Home Buie. . . . There ie not a man in the 
Uouio who would not admit that the ooiUMetion of the 
Dominions with the Bmpiie depends upon themielfes* if 
the self-governing Dominions— nnotimliai OaniUa*^ chose to- 
morrow to sa/ ; * fft will no longer make a part of the 
Dritiah Empire,' we would not Up to force them... Dominion 
Home Buie means the right to demde for themielTOS,” 

Duty of tke police In conlnctlng prosecntion. 

Under the English taw no evidence with regaid 
to the previous conviction of an accused person 
Biay be given during trial. In the case ^ Hex 
V. Dwyer, [19*25] 2 K. B. 799, the police re- 
sorted to an ingenious device of producing a 
photograph of the accused pei^n which bote 
the number he had on his jail clothes and 
which indirectly went to show that he had been 
pieviousty convicted. The photograph had 
been admitted in evidence at the trial. On ap- 
peal, the Lord Chief Justice of England sitting 
in the Criminal Court of A[^al held that “ in- 
direct evidence of previous conviction is as in- 
admissible as any direct statement.” Uis 
Loidship’s observation with regard to the 
duties of the police in connection with the pro- 
secution of an accused person should be noted 
by the police officers in this country. Hewett, 
L.C.J.. said : ” It is the duty of the police to 
behave with exemplary fairness^ remembering 
always that the Crown has no interest in 
securmg a conviction, but has one interest 'only 
in securing a oonvictiop of the right man.” 

Wltaess liiterpretiBg his own ovidcnce to 
accused. 

The case of dh Soi Ktng-Emperor, report- 
ed in our last issue, shows how sesaons trials 
are sometimea conducted in total disregard of 
the fundamental principles of our system of 
jurisprudence. 

lo the trial of a Chinaman, accused of mui- 
der, one of the witnesses for the prosecution was 
a <'hinaman who evidently was in a position to 
speak in a language other than Chinese and 
make himself understood both to the amused 
and to the witnesses and the Court who did not 
understand Chinese. 

Under sec. 361 of the Code whenever any 
evidence is given in a language not understood 
.by the accused, it shall be interpreted to him 
in open Conrt in a language used by him. In 
the caae in question the Chinaman witness, 
who gave evince for the proaecution both 


before the Conunittiog Magiatzatq and the 
Seseione -Judge; was eelebted by the Court to 
Oct as interpreter qnd to intei|»eted the evi- 
dence of the witru^esea inqUudiog jpe own evi- 
dehee to tbe^accueed who vm, fliuq placed at 
the meroy of this intei{neter, admittedly a 
partisan the proeecutbu. One can ea^y 
understand what led the learned SesekniB 
Judge to adopt this curious method' getting 
'the evidence of the witnesses^ interjneted 
to the accused, a Chinaman, whoee only teUow 
countryman available at the time was the wit- 
ness who acted as interpreter; but whatever 
difficulty the learned Sessions Judge mjght 
have had in getting a Chinese interpreter, the 
piocednre followed by him was, as jointed oat 
by their Lordships, absurd from the very outset 
and oppoeed to elementary ideas of justice. 
That a witness who had taken an active part 
during the police mvestigation, who had given 
evidence in the Committing Magistrate’s Court 
on behalf of the prosecution and who was 
found to be ready and willing to give evidence 
in the Sessions Court on behalf of the prosecu- 
tion against a man who was charged with very 
serious offences under secs. 302. 301 should 
have been chosen to act as interpreter in tlie 
case is a procedure which has only to be 
stated to call forth the severest condemnation. 
Their Lordships in vety rightly condemning 
the procedure adopted m the Sessions Court 
say that they trust that a thing like this will 
never happen again. 

Charge to Jury— Duty el Sessiuns Judge. 

In Hupermtendent and Remembrancer of 
Legal Affaire, Assam v. G. G. H'liwn, their 
liordships have delivered an important judg- 
ment on the subject of a Judge's duty in 
charging the jury in a sessions trial. In this 
case the Bespondent «. C. Wilson, the mana- 
ger of a tea estate in Assam, was placed on his 
trial on a charge under sec. 801, 1. P. C. The 
allegation was that one day he went out on a 
round of inspection of the garden and being 
not satisfied with the work of a cooly seised 
him by the neck and struck him with his 
clenched fist with the result that thp oody fell 
down, whereupon the manager kicked him. 
The deceased expired shortly after the. alleged 
assault. The trial took place before a mixed 
jury of three Europeans and two Indians and a 
majority verdict of guilty under sec*. 834 onlv 
was returned. The jury unanimpusly found, 
the q^cused not guilty of the dh^e tinder sec. 
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Ji«)Vec9p$iit preferijBd ao ippeat 
agawflt the. of , arauittal. 1); ai^pearea 
that, tbe . ' ver^fe .of . the ivry .as recorded by 
thd lisariuid Judge was confused and ambiguout. 
Zt 'fifrther that after the sum- 

‘ hfii^ up by the Jiid^ when .the jury were retir- 
ing they suppU^ with a copy of the Indian 

Penal Code'.- Under the law of procedure it is 
the duty of the Judge tp explain to the jury the 
Idw ai^licabte to the case and it is the duty 
' of itoe jury' to accept the law as laid down by 
'the Judge mthout any eittraheous aid. If the 
jury is unable. to understand the lawfully and 
clearly it is the duty of the Judge to explain it 
to them afresh, but the idea of supplying the 
jury with a copy of the Indian Fenal Code so 
that they might gather the law therefrom is 
wholly foreign to what the legislature has 
enacted as the, procedure govertung sessions 
trials for the explanation of the law applicable 
to the case under trial. It is the duty of the 
Judge to help the jury in understanding the 
law to be applied, but what wae done in the pre- 
sent Case is bound, instead of helping them, to 
confound them as much as possible. In the 
first place, it will give them the impression that 
the Judge’s Bumming up on questions of law 
is not comprehensive and gaps therein have 
to be filled up by themrelves from the Penal 
Code. Secondly, that they are not absolutely 
bound to accept the Judge’s statement of the 
law but are at liberty to arrive at their own 
conclusion. 

Listead of supplying the jury with a copy of 
the Indian Penal C^e the learned Judge 
might have directed them to his law library and 
t(dd them that the law reports were there and 
contained Ijbe. decisions of the. High Courts 
which laid down the law on the subject. 
T^ir Lordships condemh the ridiculoos proce- 
dure adopted by the Sessions Judge in this res- 
pect and also ^int out that when the velvet 
of the jm^ is confused and unintelligible, it' is 
the duty of the Judge to obtain from them a 
proper and correct verdict before accepting, the 
Terdict given, and that the record of the heads 
of charge should be euch as to convey sufficient 
information to the High Court as to the ex- 
panatiim of the law by the Judge and about 
importept questions of fact. 

In their, judgment their Lordships refer to 
one other aspect of the case where they'observe 


that cMtMn exi^wsioai in the'clwg»-<bppear' 
.to. vei^e ;eii poilitic8>-oxpnBaMite miioh 
regrettM. Me. quote here the words of the* 
learned Judges and hope that , all' Suboediaafte 
Magistrates and Judges will take note of 
them : — It will be an evil day for the ad- 
rninistration of justice if political con^era- 
tioos are to influence the judicial mind of the 
Judge which should be free from all taint of 
bias on political, racial, social or' personal 
grounds.” 


JltOUftff, 

Tux Tmii or CaiMiNAit Cases in India. 
fiemg a discussion of toe Code of Criminal 
Procedure, IBUB, as amended up-to-date. By 
.A. Habomdiere, J.C.8, (retired), CalcutUi ynd 
Simla. Thacktr, ■ Spink A Co. 1930. 

Like the Code of. Civil Procedure, the 
Code of Criminal Procedure has grown up 
gradually in the hands of experts. Jboth Codes 
are handy for use by experts^ whether ju^iat 
officers or legal practitioners. But with 
thah' numerous provisions framed and 
arranged with special regard tor economy, 
of. space and language, they are for that 
very reason unsuited as manuale for beginners. 
Textbooks intended to introduce such begin- 
ners into the mysteries and intricacieB of the 
Codes are therefore a great desideratum, but 
the experienced judge or practitioner after 
some time forgets what he wanted during 
his apprenticeship and the neede of the 
beginners are left unattended to. It is possible 
that we should not have had the present 
treatise if the anther had not after hie retire- 
ment from the Indian Judicial ^rvice been 
appointed lecturer in Indian law at the Univer- 
sity College, London,! and the School of 
Oriental Studies. In this book the author 
says he has endeavoured to show how the 
different parts of the Code fit into one another 
by examining and explaining the various parts 
of the Code and their inter-relation. The re- 
sult is a text-book of 600 odd pages in which 
the subj^t-matter of the Code is re-arranged 
to suit the purposes of a more scientific study 
of the provisions and the purposes of the Code. 

The purposes of the Code We to be gather- 
ed largely from rulings of the High Court and 
this the author does without, however, citing 
the rulings themselves. The fear that this 
would overburden the book is explained as the 
reason, but we do think that this self-denying 
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ordint 9 ce hu leen carried t ttit too fiir^ ond 
oitetions of the leadinj; cases wooU certainly 
have added (o the usefutnesa of the treatise. 
This reservation however being made, we 
hare nothing but praise for the manner in 
which the work has been executed. The whole 
work is a broad and yet intensive study of the 
provisions of the Code. After a number of 
introductory chapters of a iteneral character, 
t])e incidents of |x>]ice investigations and the 
powers and functions of the ].)olice are dealt 
with ; then the details of proceedings in Court 
from start to tinish in ordinary and sinninary 
trials; preventive jirnc-eedings receive their 
fair sliare of attention, as do the procedure relat- 
ing to transfers, appeals and jvvisinn and 
other matters wiiich it ie unnecessary to notice 
in detail. The discussion is lounded np by 
two concluding chapters, one dealing with dis- 
cretionary authority and mandatory directions 
and the other with the ('ode in practice. 
Thougii primarily intended fur beginners to 
whom we strongly recommend this book, so 
m.uch care and industry have been expended in 
the elucidation of the provisions of the Code 
by the author that the treatise cannot but be 
found useful even by practitioners and judges. 

Indian Succession Act (XXXIX of 19*25). 
By Pettonji Litnjee Paruck, Attorney-ai-Law, 
High Court, Bombay, Bombay: Mefirs. S. 
M. Tripathi d Go., BookaeUers and publishert. 
im. 

This, is a huidy commentary of the newly 
ooQBolidated Succession Act, prepared munly 
for the use of students; but ds the comnaen- 
taty is not sparing in the citation of elucida* 

' tmry judicial decisions, which^so far as we have 
been able to test is up-to-datK, it will be useful 
also to legal practitioners for all ordinary pur- 
poses of practice. Of the usual features of such 
a work, viz., the statement of objects and 
reaamis and report of the committee, com- 
parative tables of the provisions of the Act apd 
the superseded enactments, table of cases and 
subject index, none is wantuur, 

4 lot(f of 000 eo 

GALCUm HIGH COUBT 

Eti— t att l p i PB i Bfti fpomd 

tfirtMiGGMy Gb >g fidlf rtpoM iMOGallir I 

Civiti Afphuwitb JcBisGicTioN. Before 
CuMiNQ APS fi. B. Ghosh, JJ. Aweals 
from .^FniiiSk Decbses Nos. 306 to 310 


dr’iSfiA/ 

PlaintiC Appellant ♦.-ABEJAtlNNlMk 
BIBI and others, Defendante, -Besj^ 

dents. The 8th March 1926. • ’ 

Bengal Tenancy Act (Act VIII of 1885^1 
secs. 80 and 60 (2) — Whether the premmp^ 
lion, under eec. 50, cl. (-2) of the Bengal Tsrti 
ancy Act can be rebutted by- confirmatory kabu- 
Jiyate containing agreement to pay rent. tit 'an 
enhanced rate in future, ■ ' ' 

These five appeals arose out of five suits for 
enhancement of rent under seci 30 of the. Ben- 
gal Tenancy Act and also ftx increase! of rent 
for inei-ease in area under sec. 5*2 of the &ngal 
Tenancy Act. With regard to increase of rent 
for increase in area Ix)th the Courts below 
fuiiud that tliere had Iwen no increase in area 
and dismissed J’laintifi’s claim .imder sec. 5*2i 
With regard to enhanceiueut'of rent under seci 
30 the Defendants, relied u|k)ji the presump- 
tion under sec. 50, cl. (2\, and the Plaintiff’n 
♦lase was that this ])reBiimption was rebutted by 
ceitain kabuliyaU which, though confii'matory; 
yet contained agreement to j)ay rent at en^ 
lianced rate in future : ' ‘ ' 

Held — That the presumption under sec. 60; 
cl. (2) of the Bengal Tenancy Act was not re-* 
butted by these kabuliyats. Evefi if - the 
rates at which the tenants by those kabulfyate 
agreed to pay rent in future were an enhance- 
ment on the rates at which they were then 
paying rent, it would not constitute such an 
enhancement as would rebut the jnesumptionf 
under sec. 50, el. (2) of the Bengal Tenancy 
Act, because it would not show change in the 
rate of rent. It would only show an agree- 
ment to pay rent at an enlumced rate at some 
future time. An agreement to pay rent at en- 
hanced rate at some future time does not ebn*^ 
stitute a change in the rate of rent under sec. 50' 
of the Bengal Tenancy Act. Therefore it can-' 
not be said that the rates of leut were changed 
at the time of the execution of the kabuliyate. ' 
Held further — That possibly the Plaintifl; 
may lie entitled to the rates as mentioned in 
the kabuliyats, but be is not so entitled in tbe> 
present suit which he has based not on the' 
contract in the kabuUyats but on the rise in thw 
])rices of thj staple foodcrops under sec. 80 of' 
the Bengal Tenancy Act. • . 

Bdbu Hemendra Chandra Sen for the Ap*i 
pellant. ,* 

Babu PrafuUa Kanud Dos for the il^spon- 
de'nts.' ' » 

P. E. D. Appeals dismissed toUh cost. ' 
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at the Bar, he has acquired conaideiable ex- 
l^rience in conducting cases in the Sassions 
iJourt, which we expect would ensure the suc- 
cess of the new arrangement. 

Seaircii Warrants^ 

Though the Courts in England constaiuty 
refused to compel discovery in criminal cases 
4jn the ground that no man should be compelled 
to produce evidence to criminate himself, the 
legislature in this country has from the begin- 
ning authorised the production, and under cer- 
tain circumstances the compulsory production, 
of an accused person’s documents in Court. 
.When once an accused |)erson’s documents are 
in the possession of the Court by virtue of the 
due execution of a search warrant issued under 
the provisions of sec. 96 of the Criminal Pro- 
cedure Code there is no distinction between 
such* documents and those of any description 
found upon his person at the time of his arrest 
or on his premises at the time of or subsequent 
to his arrest. 

By the criminal law of India laid down in 
the Code of Criminal Procedure, an accused 
person may be conifielled to furnish evidence, 
tlie pniduction of which ini'rlit have the effect 
of criminating him. 

A reference to the proceedings of the Legis- 
lative Council upon the Criminal Procedure 
Bill of 1872 shows that the departure from the 
English law was deliberately made rightly or 
wrongly in view of the peculiar circumatances 
of this country. 


The speech of the then Lieutenant-Governor 
of Bengal in the course of the discussion on the 
Bill is interesting “ The^criminal law was a 
law of overwhelming importance in ^ this 
country — ^not only the law for the administra- 
tion of criniinal justice but the executive ad- 
ministration as carried on through Magistrates. 
The prevailing ideas on the subject of criminal 
law have been somewhat affected by the Eng- 
lish law and the departures from the rules of 
the English law which the Committee recom- 
mended were founded on this ground that 
many of the prominent parts of the English 
law were based on political conriderations, the 
5 )bject of those familiar rules of criininal law 
being not to bring the criminal to justice but 
to protect the people from n t^nnical govern- 
ment, and tbsi^'functions of juries have been fOP 
.many directed to the pro- 

tection oAbe tfftofeste of the people. Not csily 


treine those prov&nini^ now m;£bg- 

land but tli^we# ilpeciUbldfatt^ 
country where it was not ptetlttded that tmab- 
ject enjoys that liberty wli&di wa#th#^iirth- 
rigbt of an Englishman and it was^itmtidteiiid- 
ed to introduce rules into the criminal;; Jaw 
which were designed with the object of seettring 
the liberties of the people." That beizig so. 
they might fairly get rid of some of the tides, 
the object of which was to secure for the Jiteple 
that jealous protection which the Engfm law 
gives to the accused. They were not bound to 
protect the criminal accorang to any code of 
fair play but their object should be to get at the 
trutli, and anything which would tend to elicit 
the truth was regarded by the Committee to be 
desirable for the interests of the accused if he 
wus innocent and for those of the public if they 
were guilty. That being so, he had no sym- 
pathy whatever for wme of those things which 
his lionourable friend Mr. Stephen (afterwards 
Sir James Fitzjames Stephen) had called super- 
stitions. He did not see why they should not 
get a man to criminate himself if they could, 
why they should hot do all which they poiild to 
get the truth from him, why they should uot 
cross-question him and adopt every other means 
short of absolute torture to get at the truth. 
They bad already done a good deal in the direc- 
tion of clearing away English prejudices and 
the Committee proposed to make further odh- 
cessions to common-sense in the present Bill.*' 

• 

Inspitc of these concessions to oomrnon- 
sense and progress in the direction of clearing 
away English prejudices, under the law as it 
is, the issue of a search warrant is a judicial act 
and sec. 96 of the Code permits a Court 
to issue it only when it' has reason to believe 
that certain contingencies mentioned in the 
section are likely to happen. In the very im- 
IMvtant judgment delivered by G. G. GhoM and 
Chotzner, JJ., in Walvekar v. King-Emperor, 
publisbed in our last issue, their Lordships, in 
interpreting kc. 46 of the Calcutta Police Act 
which authorisee the issue of a warrant by the 
Commissioner of Police for the search oi a 
house which he -has reason to believe is used 
as a common gaming house point out that the 
expression “ reason to believe " is entirely 
different from the expression “ cause to sus- 
pect.” The former connotes a great deal more 
than is conveyed by the latter. Tbh . police 
may have cause to suqpect that a certain house 
or place ie used as a common gaud^ house but 
the officer who issues the warrant hae to bring 
his judicial mind to bear upon the question 

138 





mxxmi 

uvinie thewi^mit ocmtempliitedl 
under Act-i{ in ine opinion there 

le reason lOi believe :that a certain houfie or 
place is used .ae it common gaming house. The 
iaw clearty. intends that evidence shall be given 
of suob laete as shall satisfy the othcer issuing 
the .warrant that there is reason to believe 

that a hQueOi'room or place ie nsed as a com- 
mon gainuig house.’’ 

. Courts should be very careful in issuing a 
s«iarch warrant which must not be issued for 
tJie mere asking by the i^lice, but the law 
should be strictly followed. In the words of 
tbeir Ijordshi^iB' in the case inferred to abovet 
search warrants are always open to very serioun 
objections and very great i>articiilarity is justly 
required by law in cases where they are autho- 
rised before the privacy of a man’s premises is 
allowed to be invaded by the ministers of law. 

LONDON NOTES 
tifBoii uua (joBaasjfOMiiBtfT.) 

The general strike has been responsible for 
considerable disorganisation in the law 
Courts, mainly owing to the difficulty ex- 
i^erienced alike by Judges, Counsel and liti- 
gants, in procuring adequate means of trans- 
poi'i. TliiA difficulty led to alterations in the 
rules of the Supreme Court, pcimitting plead- 
ings to be writien or tyiied, and enlarging the 
time within which appearance might be enter- 
ed to a summons. 

There were also many instances of cases 
being adjourned owing to the inability of 
parties or witnessee to be present. 

May iSth. — ^The Judicial Committee, which 
has been hearing Canadian appeals throughout 
this term, somewhat unexpectedly, when the 
strike . was at its height, formed a second 
Jkiard for the hearing of Indian appeals and on 
May 11th they commenced their sittings. Thie 
Board was presided over by Viscount Dune- 
oiN who was assisted by Ijord Atkinson and 
Mb. Ameeb Ali. Two connected appeals were 
the first to be heard — Bhagwan Singh v. 
Allahabad Bank and Bhagvoan Singh v. 
Bhawani Das. 

The Appellants in each appeal were repre- 
sented by Sir Oeor^e Lowndes, K. C. and Mr. 
Kenwofthy Btown, For the Allahabad Bank 
Messrs f Dunne, K. C., WaUach and Dubd ap- 
peared, 6ut there was no appearance on behalf 
of the Bespondent firm in the second appeal. 

The Bantc instituted the suit on hundis 
which were alleged to have been accepted by 


the Appellant and discounted by the Bank. 
The argument was mainly concerned with 
whether an a|^al lay to the Privy Council 
the Kesponoent contending that it was pre- 
cluded by concurrent findings of fact within 
the lueamug of sec.' 110 of the Code of Civil 
Pimedure. Leave had been granted by the 
High Court on the ground that the decision of 
that Court did not affirm the decree of the 
Court below. 

Sir G. Lowndes, K. C. for the Appellants 
contended that the Board were entitled to go 
behind concurrent findings provided there were 
clear and definite grounds for doing so. 

For the Bespondents it was . urged that 
there was some evidence on which thp findings 
of the lower Courts were based, and that in view 
of that fact the findings were conclusive even 
though the Courts bad not come to a similar 
eonciusiou with regard to paiiiicular items of 
evidence. Judgment was reserved. 

May I4th, 17th and 18th . — Rawat Sheo 
Bahadur Singh v. Beni Bahadur Singh. In 
this ap[)eal from Jiucknow the Appellant claim- 
ed half the estate of Bawat Jogeshwar Bakhsb 
Hingii, deceased, as one of two reversionens en- 
titled to succeed to it on the death of his 
widow. 

The Defendant who was in possession of the 
estate claimed to retain it as the son of the de- 
ceased through adoption by bis widow under a 
power given to her by his Will, 

^J'lie arguments wore directed to the evidence 
as to whether the document under which the 
Bespondent was adopted was in fact made by 
the deceased. 

Judgment was reserved. 

Messrs, DeGruythcr, iv. G, and Dube for 
the Appellant. 

Sir G. Lowndes, K. C. and Mr. E. B. Raikes 
for the Bespondent. 

May 11th.— Joieod Hussain v. Gandan Singh 
(Patna). The question at issue was whether 
the right of the Bespondents as mortgagees to 
have a decree nisi for sale passed under Or. 34, 
r, 4 was barred by limitation. The Appellant 
contended that time ran from the date of the 
decree of the Court of first instance, but both 
Courts in India held that time only ran from 
the decree of the Appellate Court. 

Judgment was reserved. 

Mr. A. Majid for the Appellant. 

M(*'SSfs. A. M. Dunne, K. C. and E, B. 
Raikes for the Bespondents were not called 
upon. 
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Aj:ay M Utl).r-4]tffcWima/i! Pk^ ]Mpn(/ai v, 
Ta.km (.Bengal)., lu. tliis appeal iMcre 

were coticurrenl lindinga ef.fact and the appeal 
was diamiased without .calling , oiti the BeKpon- 
dent,.. . . - > , . 

, Messrs, DeGruyLhcr, K. P, and II. . N, Sen 
for. the Appellant. ... 

. Mmrs. Dunne, /x.,C\.au,d Ilyam for the Jlea- 
poudent, \ . .. . : 

•. Alay:;i;7th. — judgment wae delivered. in Ch. 
SHMiQr.Bakhsh Singh v. Mi, llaj Kmvpjitr. 
The. append was diainisaed. . .. . 

In t*Qjneiiam v. Ansar Husain, judgment was 
delivered, the api^eal being dismissed. 

May. 18th. — Madat Khan v. King-Hmperor, 
This was. an application for special leave to: ap- 
peal froiiit a judgment of the High Court, of 
Lahore afi&rming sentences of death .passed by 
the Sessions Judge of Attock. 

Mr. W, Wallach for the Petitioners staled 
the facts and submitted that the Sessions Judge 
had acted illegally in importing inl<y. his judg- 
ment statements of witnesses in another case 
and a statement of one of the Petitioners which 
was not produced in C’ourt. He contended 
that -the- Courts had been influenced by such 
extraneous evidence and liad violated the 
fundamental principles of natural justice. 

Leave was granted. 

Mr, KenwortJiy Brown for the Crown. 

The Courts rise on the Slst for about 10 days 
for the Whitsuntide Vacation. 

G, D. M. 

Jlotei of tILaocs* 

CALCUTTA HIGH COURT, 

RtMiit dMiMons raporMa 

. Tilt lalportMA'oMtii lo ta IvU^ riporttd 

Civijj Appellate Jubisdiction. Befove 
B. B. (Jhose and Ghah.wi, JJ. Appeal 
K flOii Appell.'vte Decree >'o. 1.162 oif 
.1924. PA^'CHANAN PAD and another, 
I’iaintiffs, Apiiellants v. SUSILA BALA 
DASSI and others, Defendants, Respon* 
dents. Tlte.Oth Mav 1926. 

Copies of a plaint and of a compromise dr. 
cree not\ entered in the list annexed to the 
plaint, not produced alontf with the plaint and 
not prmluced. on the,' day j^ed by the Court for 
the production of documents — Copies produced 
when case tods taken up for actual hearing and 
accepted hy the trud Cowt — Proper way of 
deaKng ^ith ikeMi.- ’ 

The apj^adl <y i f jp ont of a suit for recovery of 
et:V ' ■ ’ 


pQS86^8i<si>ia£ a 4^5th 'diaii«l<ii(!>t i|h{H«ii6r*of.4^ 
on . the ground that the PtaiqtiflB-held the Rattle 
a» tenants under pro formd .^ote^Umta iioa. 
and 7. -Defendants Noa.-'! to.'4'%faltttifed'^!tiQ 
suit,,, They inter alia denied Piailitijfo'^’ tenancy 
right under the pro /ormA; Defenchuata 1^. ^ 
and 7,. In the trial when the^>h4Mrili^.'C0iU}< 
menced, the Plaintiffs^ in <:^er.t6!')[)Awe t4eir 
tenancy right for the first time ptcdti^sd Iwo 
documents, Exs. 2 and 8, which were certified 
copies of a plaint in a rent suit^ahd'^'a.'dompro- 
mise decree. The plaint purported' to have 
been filed against the present Plaintiffs by the 
pro formd Defendants *Nos; d.end '? and the 
compromise decree was passed- in' ■ that Snitv 
The.se two . documents were not entehsd hr the 
Plaintiffs’ list of . documents nor were • they pi< 0 - 
diiced along with the plaint. Tile •.docnifrtepts 
were not also produced on the day fixed by' the 
Court for the production of; documents. ■ -But 
when the case was 'talven'up for uctuul hearing 
the I’laintiffs pitjduced tJwjSe dortinicntH and tlic 
trial Court. accepted tliem nntWfthMttiuding the 
nlqection . raised by the ‘contesting- ^Defendants. 
The trial Court, however, gave no reasons why 
it accepted the dociiihents. The'’ trial, (iciwt 
u-Lso refused the prayer of the contesting De- 
fendants that they may be allowed opportunity 
to show that those documents were hot real and 
binding documents. The trial Court tlien 
passed a decree in favour of the Plaintiffs 
luainly relying on those two documents. On 
appeal the District Judge dismissed the Plain- 
tiffs’ suit without considering those two docu- 
ments : 

Held — That although the procedure of the 
trial Court was oiien to comment, by practi- 
cally rejecting those two documents the Dis- 
trict Judge fell into the opposite error. 'When 
once the trial Court in the exercise pf its dis- 
cretion had accepted the documents, the Ipwer 
.Appellate Court could not altogether reject 
them as pieces of -evidence. Although the Dis- 
trict Judge has not expressly rejected the docu- 
ments, he has not at all considered them as 
evidence in the case. This the District Judp 
was not justified in doing ; what under the cirr 
rtimstances the leaned ‘Jud^ etaght to have 
done was to allow the Defendants an opporr 
t unity of rebutting the evidence bf jhose two 
documents. ■ The learned Judge could, cer- 
tainly do 'so under the provisions ;of -Or. 4L 
rr. 27 and 28 of the Civil Procedure Code. 

Babtt PrafuUa Kamdl Das for tbh Aj^pellants; 

Babu Biraj Mohan Maeutndar for the Bcbt 
pondehte; 

P. K/D.- •• ' c ' ■ Cate remanded. . 
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Parlianentary privilege and breach of the 
Criminal law. 

On tbe declaration of the general strike, Mr. 
Saklatvala, M. P., the Jb'arsee Communist 
member for Battersea, made some violent 
speeches auQ was brought up on the 4th May 
last before Mr. Biroii, the Chief Magistrate, 
Bow Street Police Court in London, op a 
charge of being a disturber of peace aud inciter 
of other persons to cause breaches of peace and 
other offences. The Magistrate fixed the 6th 
of May for hearing and enlarged Mr. baklat- 
vala on bail aud at the same time informed the 
Speaker of the House of Commons of the pro- 
ceedings, as the Magistrate has to do when a 
member of Parliament is brought up belore 
him on a criminal charge. On the 6th of May, 
.when Mr. Saklatvala was again brought up 
before the Magistrate, he ordered Mr. Saklat- 
vala to enter into recognisance in the sum of 
.£600 and to find two sureties, each in tho 
sum of ±250, to keep the peace and be of good 
behaviour to His Majesty and hie subjects for 
tbe term of 12 months, and in default to bo 
committed to prison for two monihs. On Mr. 
SaMatvals refusing to comply with the order, 
he was committed to prison in the Second Divi- 
sion for two months, unless he should ^ner 
comply with the order. On. the 6tb again the 
Magistrb^ wrote to the Speaker of the House 
of informing him of tho orders 

m^e agwnst the member. On the 7th of 
. May last the Speaker, according to Parlia- 
mentary practice, read the letters of the 


Magistrate before the House of Commons, for 
the information of the House. Thereupon Mr. 
Kirkwcod got up and appealed to the Speaker 
to protect tbe member against the order of 
commitment and claimed Parliamentary privi- 
lege for him. The Speaker thereupCn said 
that no privilege could be claimed by a member 
of the House any more than by a member of the 
public in respect of criminal offences. He 
said : “ The privilege of a member of the House 
does not extend to covering any breach of the 
criminal law." 


In view of the above case the following 
statement with regard to Parliamentary privi- 
leges, for which we are indebted to our English 
legal contemporary of the Low Times, will i>e 
found interesting : — • 

The Parliamoiitary privilege of freedom from arreit for 
tho persons of membera during the continuanco of tho 
Parliamentary pession. and for forty days before ita com« 
menooment and after its oonolaaion, is thna tersely and 
acoar>«teIy defined. The freedom from arrest is among tht 
privileges of tho Honsn of Tommons whioh are claimed at 
the (ximincncement of every Parli'iment by the Rpeaker 
addreBsing the Lord (Chancellor after the formal notification 
of his own election to the speskership and of ita approval by 
the Cro^Mi. They are claimed aa an ancient and undoubted 
privilege, and arc, through the ^'banoeHor, most readily 
granted and confirmed. This privilege of freedom of person, 
which I’roiesBor Bedlich thinks ia a survival from r.he ancient 
Toutoiiio idea of judicial safe oonduct, is subject to an 
important qualification. Parliamentary . immunity ia ex- 
cluded not only in cases of treason and felony, whicli have 
been exceptions from the earliest days,^ but in oveiy case 
of on arrest for an inliotable offence— praetieslly in all 
orimiiml matters. Tho privilege was never held lo protect 
members from the consequences of treason, felony, or the 
breach oi the pence In i76< both Houses resolved, in the 
case of Mr. vv ilkes, tliat it did not extend to the writing or 
publishing of seditious libels, and since that time the rule 
has been considered settled that privilege is net claimable 
for any indictable offence. Mor does the privi ege protect 
a member from being committed to prison for contempt of 
^our^. Mcmbe*e' servants were held to be covered by the 
privilege of their master. By statutes such as 12 A 18 u 
H, c. 18, and ID Qeo. 8, o fio, priviteges were conceded to 
BuitTS against mevebera of Parliament and thehr servantor 
and it wna provided that no |or<*oess was to be stayed by 
reason of privilege, but nie«>'berB w *re piivi eged fmm arrest 
and iijiprl oument. Tims the members* servants entirely lost' 
their immunity, and tbe members t emselves only retained 
the f ririloge cf freedom from air3St. Tho Bpeaker, how* 
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< vep coutinuod to inoludo the ostatos of members in his 
cietnand for wriviloges until the rarliamont which mot in 
»8i7, of which the Spoukor w-s Mr Snaw-i-otevro ^Viscount 
Brersley) wlio raised the dignity of the Uonso of Commons. 
'I’ho Spoakor’fl demand for tlte privileges of servants of the 
jlousoof Commons was included in his demand for j>rivi- 
Ifges till In ad cases in which mcnibeis of the Bouse 

Ilf Commons are arrested on oriniiiml ehargos the House of 
Commons must be informed, through » letter addressed to 
die bpoaker by the committing authority, of the crime for 
which they ui'e dcuiincd frdm thoir rarliainentary service. 


Jhe relation of mental states to neSllS*»<!** 

A very Jearned and instructive article on the 
subject appears in Harvard, 'llic learned 
writer begins by saying : “ According to Mel- 
ville M. Bigelow it should bo made clear at the 
-.outset that negligence is a state of mind, a 
fact obscured by the eircumstanee that stateil 
.external standards are applied to the proof of 
it . . . This mental view takes a variety of 
forms, f^ir .John Salmoiul elaborated it in an 
'extreme fbnn and adhered to it in successive 
editions of his workson Torts and Jurispudence. 
Negligence, he said, consists in a certain mental 
attitude of the Jfefendant towards the con.se- 
quences of his act. He is guilty of negligence 
when' he does not desire the consequences and 
ilocs not act in order to jiroduce them but is 
nevertheless indifferent or careless whether 
they happen or iftt and therefore docs not re- 
frain from the act notwithstanding the risk 
that they may happen. Negligence essentially 
' 4 )oniuBts in the mental attitude of undue in- 
difference with respect to misconduct and its 
consequences. 


Professor Chapin in his book on Torts takes 
a. milder view ; not that negligence i», but that 
it necessarily involves, a • particular mental 
fact— negligence presupiwses culpable inad- 
vertence. liouvier’s Iiaw Dictionary in defining 
'negligence states that " due care is siicli 
attention and effort applied to a given ca^ as 
the ordinary prudent man would put forth 
under the .wmo circumstances.” Buling 
case-law has it that “ negligence or contribu- 
tory negligence is lack of foresight or loiv- 
thought. The authors of three several American 
text-books on negligence— Wharton, Thompson 
and Barrows— all agree that inadvertence or in- 
attention is necessary to negligence. The 
same idea is not infrequently expressed by the 
Oourta. !Hie more or leas lamiliar proposition 
that theljihrase wUful negligence is a <»nlra- 
ilwtiqn.inVrigigjjsilpctB the same doctrine.” 


The learned writer continues— " I submit 
that all this is erroneous. Negligence neither 
is, nor involves, either indifference or inadvert- 
ence or any other mental characteristic, quality, 
state or process. Negligence is a unreasonably 
dangerous conduct, i.e., conduct abnormally 
likely to cause harm. Preedom from negli- 
gence (commonly called ‘ due care ’) does not' 
require cure, or any other mental phenomenon 
but requires only that one’s conduct to reason- 
ably safe — as little likely to. cause harm as the 

conduct of a normal person would to " 

in his article on Public Wrong and Private 
Action Dean Thayer said — ” Much of the don- 
fusion in the cases has come from obscurity as 
to fundamental conceptions of the law of negli- 
gence. To-day some things can to advantage to 
re-examined and re-stated. The very breadth 
of the subject has made it easy to hide con- 
fusion of thought behind ambiguous and ques- 
tion-begging phrases.” 


” .Probably no phrases about neglig^ce are 
more ambiguon.s than the orthodox and appar- 
ently fundamental ones in which Words like 
‘ care ’ occur. .... When a pase speaks, 
as multitudes do, of ‘ care ’ as the turn- 
ing-point, it is usually open to the state- 
of-mind school to take ‘ care ’ to mean 
what the ' dictionaries say it means — 
anxiety or the like— and to ask where 
is the evidence that the Court is using words 
in a fictitious or tcclmlcal sense. Yet fictitious 
and technical seiiscs arc not so rare in the law 
as to make a word or two a secure bws on 
which to erect a theory of negligehce. parti- 
cularly if the word is so common an^Utiherefore 
so ambiguous as ‘ care.’ And there is evi- 
dence that .fudges and lawyers when ftey use 
the phrase ‘ due care ’ in any sense more de- 
finite than the opposite of negligence, com- 
monly use it in a purely technical sense. The 
alleged requirement of ‘ care ’ is commonly 
only an artificial way of saying that conduct 
must be retisonably safe.” 


SCOPE OP THE AMENDED SEC. 162 
OP THE CODE OP C.BIMINAL 
PROCEDURE, . 

(By P. Ram Chandba Rao, 'VafIi*.) 

There is difference of opinion amqng. fhe , 
High Courts as to the scope of tto present 
amended sec. 162 of the Criminal . Procedure'' 
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Code, The questioa may be .dealt with tmder 
the following three heads ^ — 

1. Whether the application of the new sec- 
lion is confined, as that of the old one was, to 
rhp written record of the statements made lo 
the police during the ooprse of investigation or 
whether the prohibition contained in the new 
section applies to oral statements as well. 

H. (a) What are the puiposes for which state* 
ments to the police may be used and how are 
they to be used2 

(b) Whether the prosecution may use such 
.statements to corroborate a prosecution witness 
or to contradict a defence witness. 

(c) Whether under the first proviso to the 
section the accused may use such statements 
At large for the purpose of showing that they 
do not corroborate or assist the story as put 
fmrward in the first information report or 
whether the privilege conferred on the accused 
hy the proviso is restricted to contradicting a 
juosecution witness. 

(d) Whether the Court may use such state- 
ments' for the purpose of contradicting the 
witnesses. 

.in. Whether the new see. 162 (1) applies to 
accused persons and whether it overrides the 
provisions of sec. 27 of the Indian Evidence 
Act. 

These will be dealt with seriatim ; — 

I. In I. L. E. 48 Mad. 640, the Madras High 
•Court held that the application of the new sec. 

162 is cenfined, as that of the old one was, to 
the written record, that as regards pioctf and 
use of mral statements the law is unaltered and 
is as It was before, and that all oral statements 
which ore previously admissible under the 
Indian Evidence Act, the use of which was not 
prohibited by the Criminal Procedure Code are 
istill admissible and may be used. This view 
proceeds on the construction of the phrase 

such statemeut ” as meaning “ statement if 
reduced to writing.” His Lordship Justice 
Wallace observed as follows: — “ When the 
ifeotioa uses the phrase ‘ such statement'’ l ani 
clear that * such ’ means ‘ if reduced into 
writing.’ The old sec. 162 had nothing to do 
with statements not reduced to writing and 
was.designed to prevent entries in police 
dianes fruuk bemg used against an accused per- 
son. the scope of the new section was to 
be so much wider than the old as to include 
any statsmeiu rot reduced lo writing, T should 
hfive expected, consider' ng the voluminous 
case-law that has endeavoured to interpret the 


old section [see, e.g., 36 Mad. 247 ; 36 Mad, 
297 ; 36 Cal. 281; 39 Born. 68], that the new 
section, if it was to cover oral statements also, 
would have unequivocally stated so.” 

The Lahore, Patna and Calcutta Hi gh 
Courts take a different view. In I. L. B. 6 
Ijahore 171, their Lordships of the -Labme 
High Court observed thus: — ” Hec. 162 as it 
existed prior to its amendment in 1923 ex- 
pressly prohibited the use of the record con- 
taining the statement of a witness to the police 
M ewdence against the accused; and while the 
High Courts wore at variance as to the aibnis- 
Sibil ity of the oral evidence of such statement 
in order to corroborate the prosecution witness, 
they were unpimous that the writing could not 
TO admitted in evidence against the accused. 
Even the controversy as to the admissibility 
of such statements by oral evidence has how 
been set at rest by the amendment made in 
19^3 which has substituted the words ‘ nor 
shall any such statement or any record there* 
of .... be used for any purpose (save as hmn- 
inafter provided) at any inqmry or trial . . . . ’ 
for the words ‘ nor shall such writing be used 
as evidence ’ which occurred in sec. 162 prior 
to its amendment. The result is that not only 
is the record of the statement of a witness taken 
under sec. 161 of the Criminal Procedure Code 
excluded from evidence, but also the proof of 
such statement by oral evidence for the pur- 
pose of corroborating the testimony of the 
witness for the prosecniion.” See also 89 Ind. 
Ca.se8 262 : s.c. 26 Cr. L J. 1808 (1818) and 
I. L. B. 6 Ijahore 24. 

(To be coniimed.) 


LONDON NOTES. 

(FBOM OOB COBBBSfiOMDBNT.) 

June 3rd.— The Trinity Sittings of the Privy 
Council commenced to-day and two petitions 
were Heard in connection with Indian appeals. 

In Alool/o V. Mooljee Dharsee <£• Co. (Ban- 
goon), Messrs Dunne, K. G. and Gerard San- 
ders app ied to* set aside a stay of execution 
which nad been granted by the Board on an 
ex parte application some three months ago. 
Sir George Lowndes, K. G. and Mr. E. B. 
Itaikes opposed the a})plication which was re- 
fused, but without costs. 

In Shridhar v. Laxinarayan, Messrs. 
DeGruyther, K, C. and Parikh applied for and 
obtained special leave to appeal from a deci- 
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eion in tbe Ceutral Provinces. M.t. E. B. 
Baikes opposed the application. 

The Board consisted of Viscount Haldanb, 
Lobd Atkinson and Lobd DabiiIno. 

The list of business for the current term is a 
lengthy one. In addition to 82 Indian ap- 
peals there are 10 from Canada, 9 from the 
Crown Colonies and 2 from Hew Zealand, and 
the Crown Colony list is being taken first. 
Early in the list of Indian appeals is Sri Protap 
Chandra Deo v. Sri Baja Jagadish Ch. Deo, 
which was adjourned after a short heaimg for 
consideration by a full Board. The Plaintiff is 
claiming the Dhalbum Saj under the provisions 
of the Will of the last holder. The Defendant 
bases his title on a family custom of lineal 
primogeniture and it is contended on his behalf 
that the decisions in Sartaj Kuati’t case (!». R. 
16 I. A. 51) and in the Pittapur cases, based 
upon it, were wrongly decided, and are incon- 
sistent with Baijnath Prosad v. Tej Baly (26 
C. W. N. 664). The question is of consider- 
able interest and it is hoped that judgment will 
be delivered before the long vacation. 

G. D. M. 

of €«ies. 

CALCUHA HlOH COUBT. 

BsMBt UMtiloiM not vM nporMO 

«TlM luporlMit 0M« la Hi luUj wipartud beriAtur.) 

Civiii Rbvjsional Jubisdiction. Before Ran- 
kin, J. Civil Revision No, 1031 ov 
1926, UPENDRA HATH CHOSE, 
Plaintiff-Petit ioi\er ». HIRA DAI/ GHOSE 
and others. Dcfendaii(.»; Op^site Party. 
The 11th January 1926. 

CivU Procedure Code (Act V of 1908), sec. 
116—Speeifw Reiief Act (/ of 1887). sec. 9 — 
Possessory suit, dismissal of— Bight to bring 
title suit, if Equate remedy— Interference by 
High Court in revision — Question of jurisdic- 
tion. 

The facts material to this re^rt are as fol- 
lows:— 

This Rule arose out of a suit brought by the 
Petitioner under sec. 9 of the Specific Relief 
Aet in the Mnnnf’s Court at Narail. Plain- 
tiff’s case VRas that he was dispossessed by the 
Defehdanjtein Magh 1830 B. S.,.and he fiM the 
suit in iwbta 1^1 .B. S. The Mnnsif held 
that PlaintBF '^^nn possession in Magh 1880 


B, S. within six months before the institution 
of the suit. It aiqpeated, however, that the 
Plaintiff between the date on whidi he was 
dispossessed and the date of the institution of 
the suit sold the lands to Defendant Ho. 2, not 
one of the ousting Defendants, but anothw 
person, and he suffered the latter to sue him' 
in Court, to get a decree for hhas possesshrh 
and to get that executed by the Court. ' About 
a month after the institution of the suit. De- 
fendant No. 2 oiiecuted a deed of release to the 
Plaintiff and the document appeared to ibew 
that Defendant Ho. 2 was in possession of the 
land on the strength of the purchase. Upon 
these facts the Munsif held that at the time the 
Plaintiff brought the suit he had no right to sue 
for possession, and he dismissed the Plaintiff’s 
suit. Against this decision of the Munsif 
Plaintiff obtained the present ' Rule on the 
ground that the Munsif, having found that the 
Plaintiff was in possession of the lands in suit 
within six months immediately previous to the 
institution of the suit, had no jurisdict^i to 
dismiss the suit. 

His Lordship in discharging the Rule held as 
follows: — • • 

“ .... In these circumstances f am not of 
opinion that I can or should interfere under- sec. 
116. It is quite true that the right to bring u 
title suit is not in all cases an adequate remedy, 
but in this case I see no reason why it will not 
be. Apart from that if people will enter inkw 
transactions to defeat their creditors it may be 
that they get their right from the Court of law. 
but it does prejudice their position when they 
come under sec. 116. I think on the whole that 
it is not a question of jurisdiction and there are 
substantial reasons why I should not interfere 
in any case. The Rule is accordingly discharg- 
ed with costs." 

Bahu Prafutta Kcmal Das for the Petitioner. 

Babu Hemendra Chandra Sen for the Opjpo- 
site Party. 

H. C. 8. Buie discharged with costs. 
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.when ft person is detained under mj of the 
ftforessid Begnlations and Acts within the 
limits of the Ordinary Original Civil Jurisdie* 
tion of the three High Courts of Calcutta, 
Madias and Bombay, a writ of habeat oarput 
may be issued by these Courts for the prodhc- 
.tion of such person before itself. 

SCOPE OP THE AMENDED' SEC. 162 ' 

OP THE CODE OP CRIMINAL 
PBOCEDUBE. 

(Bx P. Bau Chandba Bao, VAiOL.) 

(Continued fr.om p. cxliii.) 

The Patna High Court holds the same view. 
In 6 Patna Law Beports 620 : s.o. 27 Cr. L. J. 
362, his Lordship Justice Macpheison ob* 
served as follows " The effect of the Amend- 
ing Act 1923, which is very great, has not 
yet been fully apiureclated by the Subi^nate 
Courts. Before that enactment came into 
operation sec. 162 merely . enjoined that the 
yrritten record of a statement made* by any 
persmi to a police officer in the course of an in- 
vestigation under Chap. XIV should not be 
used as evidence. The proviso permitted the 
statement itself to be used in certain circum- 
stances to impeach the credit of the maker 
when examined as a witness. The new Act 
has substituted a section which prohibits the 
use of any such statement or any reomri of it 
whether m a police diary or otherwise or any 
part of such statement or record for any pur- 
pose (save as hereinafter provided) at any in- 
4 ]niry or trial in respect of any offence under in- 
vestigation at the time when such statement 
was made." 

The Calcutta High Court is also of the same 
opinion. In 80 C. W. N. 142, the Calcutta 
High Court held that the new sec. 162 is clear 
enough to exclude any statement made by any 
person to a police officer in the course of in- 
vestigation under Chap. XIV of the Criminal 
ProcediuB Code and directs that such state- 
ment shall not be used for any purpose (ex- 
cept as provided in the proviso). Accordingly 
where in a sessions trial the investij^ating 
police <^cer was asked in examination-in- 
phief whether he had examined apy witnesses 
on behalf of the accused and he said that he 
examined only two witnesses, and that both of 
them stated tn^ were not present at the occur- 
rence, it was lield that tqe statement by the 
police officer was not admissible under sec. 
162. In 624 it was held, that un^ 


the new sec. 162 no statement or any record 
thereof whether in a police diary or otberu^ 
or any part of such statement made- by say 
perscai to a police officer in the ^wurse ot in- 
vestigation under Chap. XIY of jtbe Oriminal 
Procedure Code is admitaible acf dvidance ex- 
cept as provided in the proviso to the section, 
and that the trial was vitiated on aocount ot 
the ernmeous admission of evidenee^aa^to xffiat 
the complainant and anotW witness had 
stated to the investigating police officer, 

It is humbly submitted with the greatest 
respect that the view of the Madras 
Court is opposed to (a) the |dain meaoiDg> of 
the wtods the section and (b) the l^islarive 
history of the section. 

(a) The words “ such statement ” in their 
ordinary and natural sense will cover oral as 
well as written statements. The interpreta- 
tion of the wmds “ such statement '* as mem- 
ing “ statement if reduced to wrj,ting " does 
nut take note of the words " or 'any record 
thereof " occurring immediately t^r the 
words “ such statement " and would make the 
words " or any record thereof " meahioglees 
or redundant. 

The first proviso to the section requires that 
the Court shall refer to " $uch tofiting " and 
direct that the accused be furnished with a 
copy thereof in order that any part of such 
statement, if duly proved, may be used to con- 
tradict such witness. It will be seen that the 
words ” such statement " in the first proviso 
are used in contra-distinction to the words 
'* such writmg ” and " copy thereof ”■ to make 
it clear that the writing <»nnot be used, but 
only the oral statement when duly proved may 
be used to contradict the witness. If .the 
phrase " such statement " in the first {woviso 
IS interinreted to mean statement teduo^ to 
writing," it would follow that the writing itself 
may used to contradict the witness; but 
even under the old Code all the High. Courts 
were agreed that the writing could irat be so 
admitted and still more so under the present 
section the written record of the statement 
cannot be admitted in evidence. 26 Boin. L.^ 
B. 966. 

(b) The legislative history of the section 
also leads to the concluuon that the view, of the 
Madras High Court is not tenable. 

Sec. 162 of the Code oi 1882 was > 08 . toV 
lows 

“ No statement, other than a dying dctclaia- 
tion'made by any person to a pouoe t^Mor. in 
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ttae> eounfr of an ioveatigation under this 
cbtpter, shall, if reduced to writing, be sdgned 
by the person nuddag it, or (shall) be used as 
evidence against the accused." 

- In tiie Code at 1888, sec. 162 ran thus : — 

' * ' No statement made by any person to a 
polioe officer in- the course of an investigation 
under thta charter shall, if taken down in writ* 
mg,' be- signed by the person making it, nor 
shall sueh writing be used as evidence." 

Construing the language of the section in the 
GSode of 1896, their Ixurdships of the Cal- 
cutta High Court in I. L. B. 36 Cal. 281 ob- 
served’ as follows : — " Sec. 162 now in f(»ce 
enacts tiiat if any statement is taken ^wn in 
writing during the course of a police investiga- 
tion, the writing cannot be used as evidence. 
If it be said that it is a re^ement to hold that 
the writing cannot be admitted, but the state- 
ment, if not reduced to writing can, the answer 
is that the legislature has (diosen to alter its 
language in sec. 162 of the present Criminal 
Procedure Code drawing a distinction between 
the statement and the writing." 

In 1/ L. B. 86 Mad. 397 at page 537 his 
Lordship Justice Sundara Ayyar observed as 
foltows 

" The language of sec. 162 (of the Code of 
1898) is too clear to my mind to justify the 
adoption of the argument that because the 
writing is declared inadmissible it must have 
been the intention of the legislature to shut 
out oral evidence also of the statement made to 
a polioe officer. Perhaps it is a suffident ans- 
wer to this argument to say that the legisMure 
lias not said so, but has deliberately restricted 
the ina^issibiUty to the writing. It is urged 
that the expression ‘ such writing ’ is used in 
the section really to denote the statement made 
to the polioe i^oer which he is not prevented 
from taking down in writing. But why did 
not Ihe legislature say ‘ nor shall inch state- 
ment be used as evidence * instead d using the 
word * writing.’ " 

Ip view of the distinction betweeii the 
'’writing" and the "statement" which is 
embodied , in the writing, emphasiBed in the 
rulings quoted above and other rulings, the 
present amended section has been drawn up 
on the lines suggested by Justice Sundara 
Ayyar in I. L. B. 36 Mad. 397 in the extract 
.from tiw judgment quoted above. 

The present section runs thus ; — 

" Nor shall any stick statement or any record 
thereof . . . . be used for any purpose 


(save as hereinafter provided) at any inquiry or 
trial in respect of any offence under investiga- 
tion when such statement- was made." 

It will be noted that the important change 
between the old and the amended section in 
this respect is that while the old section enact- 
ed " nor shall such writing -be used as evi-' 
dence," the amended section enacts " nor shall 
any such statement or any record thereof be 
used for any purpose (save as hereinafter mo- 
vided)." 

The Beport of the Select Committee of 1916 
states as follows in respect of the amendment 
of this section ; — 

" The re-draft of the section which we pro- 
pose will make it clear that the statements 
taken down under sec. 161 {and not merely the 
written record of such statements) are not to 
be used in any way or for any purposes except 
as allowed by the proviso.” 

'It is therefore submitted that the present 
amended sec. 162 governs oral as well as 
written statements and makes all such state- 
ments, oral or written, inadmissible for any pur- 
pose at any inquiry or trial save as provided by 
the first proviso which constitutes an excep- 
tion to the general prohibition in regard to oral 
statements cimtained in the body of the section. 

(To be eonUnued.) 


lltOUtDft. 

Memorandum dbalinq with Intestate Suc- 
q^sioN. 

We have Deceived a copy of a Memoraiulura 
which has been recently brought out by Mr. 
Alexander Kinney, the Administrator and 
Official Trustee of Bengal, in connection with 
the distribution of intestate estates. This 
Memorandum deals firstly with the distribution 
in accordance with the provisions of the recent 
Indian Succession Act of 1926 and the latter 
portion deals with the distribution in accord- 
ance with the English law. This Memoran- 
dum will serve to bring the old editions of the 
Act up-to-date. 

Hand-dook of Criminal oases. By L. N. 
Garustra, Pleader, Bajkote, Kathiawar. 

It is a verbatim reprint of all criminal 
cases reported in the six series of the Indian 
Law Beports for the years 1922 to 1924. 

To enhance the usefulness, of the work a> . 
table of cases reprinted in the .hand-bod^. hae' 
been given and in it the Oorreiponding' ]^ek 
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of the I. L. series have been noted. At the 
end of the book a digest has been given which 
is carefully prepared. 

Tllli liAW OK (ilKX IN JiHlXlSH INDIA. BlJ 
Bimala C'/tarow Law, Ph. D., M-A., Ji.L. 
iSccond Edition. Eastern Law Mouse, ib. 
College Hguare, Calcutta. 193(1. 

Though small in size, the l.)Ook contains a 
scholarly discussion of all the aspects of the 
subject dealt with. The three parts into, 
which the discussion le-solves itself are — 1. The 
law of gift as applicable to Hindus : II. 'I’he 
law of gift as applicable to Mahoracduns ; and 
111. Q’he law of gift us contained in the Trans- 
fer of Troperly Act. The Mahonicdan law. 
of gift stands in a manner apart, as the. provi- 
sions of the Transfer of Ihojicrty Act relatin.g 
10 gifts are siwcially excluded from operation 
upon gifts by Mahomedaus (sec. 129). But 
the provisions of the Begistration Act bearing 
on gifts are of universal application, and 
though these protisidns are reproduced in an 
appendix, the author does not appear to have 
considered the application of these provisions 
to gifts evidenced by documents, apart • from 
the provisions of the TranrfOT of Property .-Xct. 
The provisions of the Transfer of Property Act 
lelating to gifts ai)ply to gifts by Hindus or 
Buddhists, but except as provided by sec. 123 
they do not affect any rule of Hindu or Buddhist 
law (sec. 129). \\ hat therefore is the Hindu law 
as to gifts and 1k>w far it lias been affected by 
sec. 123 of the Transfer of Proiierly .\ct there* 
fora justly occupies a large amount of space in 
Part I and also conies up naturally for consi- 
deration in Part JIT. It was of course not 
necessary for Iho autlior to rejieat the discus- 
sion in Part III, but the ^mission of a. cross- 
reference in Part HI, where sec. 123 is dealt 
with, to the. discussion in I’art 1 seeraa inexpli- 
cable. In the discussion of the topic in Part 1 . 
full nse has not been made of the judgment of 
the Privy Council in Hadek Husain v. Hathim 
AH, 38 All. 627 : 8. c. 21 0. W. N. 180. It 
was a case of a Mahomedan gift and so what 
their Ijordships say as to the interpretation of 
secs. 122 and 323 of the Transfer of Property 
lAct is dbit(T. Nevertheless it is the 

in which the Privy Council have proceeded 
to place their own interpretatbn on thw sec- 
tions. Dpon ibe hypothesis that the sections ap- 
plied to gifts by Midtomedans, the Ju^cial 
Ooiiunitieai^rved r " Sfc. 122 of the 
of Piopsi^'J ^^ till pegnires a ivanKfer. This 


would primd facie, mean a ^valid tianifer and 
would therefore require the ; trenafw to ha 
accompanied by delivery of poaseeaion.P .This 
interpretation appears to throw doubt upon 
what since the decision, in .jpiiarmadas v. 
Nistarim, 19 Cal. 446, has been treated as 
settled law. in this Province that sec. 128 of the 
Transfer of Property Act haa abrogated the 
necessity of delivery of possession,. even where 
this is necessary to complete a gift by a Hindu*. 
Whether delivery of. possession is in any .case 
necessary to coinplete a gift under Hin&i. latK 
is of course a different question.. . TPhq i,i(t!al-: 
cutta view as represented in the last :B|ehtiQar 
ed decision favours (lie opinion that deUver.y. .of 
possession is not, essential under Hindu law. 
But thei-p is no definite pronouncement bn. this 
point by the Judicial Committee and it cannot 
by any means be. regarded as ffnally. settled.) 
The few minor omissions wc iigye ;notice(i 
above must noi,‘ however, lie taken to delrtuit 
from the value of the Iwok as a whole, 'for the 
book is no mere compilation of caseruptes, pud 
the author has thought out things for himself, 
thereby Icndiug material assistance . to the 
reader' in arriving ai rational cpnclvsipns for 
himself upon any topic on which he inay bo 
seeking for light. t. • ' . 

Thk ('.attle Tkksi'ass Act, 1871. Being 
Act I of 1871 with subsequent modifications 
and notes, Hy Khagendra Nath Mitra, B.L. 
iV. M. Hay Chowdlinry d' Go. College Btreet 
Marhrl , Calcutta. 

Although it is an All-India .\ct and was 
jiassed so loug ago as 1871, the book under 
noliee a])peui's to lie the first annotated edition 
of the Act which has so far been published.. 
Besides case-notes and explanatory uotea 
appended to tho sections, which are full, and 
up-to-date, the author collects in an appendix, 
orders and notifications relating to pdunds 
issued by the Bengal, Assam and Bihar gov- 
ernments and notifications of these and a nqm: 
ber of other Oovernments deterpaining the scale 
of fines to be recovered in respect of ipai|i^d> 
ed cattle. The book, ought to prove uapfql, • 
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the Code so as to provide that when- 
ever in connection with any proceedings 
taken under the Code against several accused 
'it becomes necessary by virtue of any special 
provision to refer the case of any one <i the 
itccused to a higher Couft, the cases of all the 
other accused wilt also be submitted lo the 
higher Court. 


One of the most notable amendments made 
in the Code is the introduction of sec. 501 A. 
No Code dealing with any subject can bo or 
ever was complete. The Code of Criminal Pro- 
cedure is one of the most carefully prei)ared 
Codes and is as exhaustive as possible, but e.\- 
perience extending over a long period since 
it was lirst passed in the year 1661 has shown 
that inspite of all honest etl'orts to remove Us 
defects by amendments from time to time, it Is 
IH'acticalty impossible to make the Code ]jer- 
iect. The idea that it is practically impossible 
to work out the iirovisions of the Code in strict 
compliance with every letter of it and that 
inspite of all honest attempts to ajiply the Code 
faithfully it is inevitable that there should be 
ileviatiohs, prompted the legislature to put in 
a provision like sec. 537 which has come to be 
designated the curing section of the Code. Tt 
purports to cure irregularities in connection 
with proceedings taken under the Code, which, 
though irregularities, have not occasioned a 
failure of justice. Substantial justice is after 
ail the aim of all law and if this has been done 
any irregularity committed by Magistrates or 
Judges may be overlooked. In a Code which 
lays down the procedure for instituting, prose- 
cuting and defending cases connected with 
the commission or prevention of offences, 
a provision like the one referred to is 
in a sense dangerous, for it condones the con- 
duct of a judicial officer who makes an order 
lestraining the liberty of a subject in a 
manner not in conformity with the law of the 
land. The provision, however, has been in the 
Code for long and although abuses there have 
been, it is not in practice commonly resorted to 
and in fact the scope of it when properly 
analysed. is not what it is generally oonaiderea 
to be. 


Sec. 637 in laying down the provision it 
contains J}^ins by sa^g that it shall 
operate ' " s^ect to the provisions here- 
inbefore .,dsii^jif>«d ’* and these provisions 
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practically make up the entire Code. Itu^ito 
of this safeguard, it is a provision of law which 
cannot be looked upon with favour cmidistentiy 
with the liberal ideas of our system of juris- 
prudence. 

In 1923 the legislature has introduced a sec- 
tion in the Code, the necessity of which reajly 
follows as a corollary from the proposi^on ^at 
the Code is not exhaustive. It is sec. 661A 
which saves the inherent power of the High 
Court, which after all is the custodian of the 
rights of the subjects. Under this protdsion nd- 
tlnng in the Code of Criminal Procedure tdiall be 
deemed to limit or affect the inherent power ot 
the High Court to make such order as may bo 
necessary to give effect to any order under the 
Code or to prevent abuse of the process of any 
Court or otherwise to secure the ends of 
justice. This power was always suppos- 
ed to exist and it was never denied that 
the arms of the High Court were long 
enough to reach any kind of wrong, but 
still in the absence of any expresH,j)rovi- 
sion of law recognising the existence of this 
power the exercise of it could not be relied 
upon as an effective remedy for pH cases of 
failure of justice. The legislature very pro- 
perly put in the section in 1923 and it may be 
called the saving section of the Code — a counter- 
poise to the curing section. 


SCOPE OP THE AMENDED SBC. 162 
OP THE CODE OP CRIMINAL 
UROCEDURE. 

(By P. Ram.4 Chandba Rao, Vakil.) 

{Continued from p. cxlvii.) 

II. (a) Purposes to which statements to the 
police may be used . — Under the new sec. 162 
statements made by any person to a police 
officer in the course of' investigation under 
Chap. XIV of the Code can only be used for 
one purpose and that is by the accused to con- 
tradjct a prosecution witness in the manner 
provided by sec. 145 of the Evidence Act. 20 
Bom. L. It. 965. In other words, such state- 
ments shall not be used for any purpose C'Xcept 
to contradict a witness at the request of 
accused in the manner provided in the fir4t pro- 
viso to the section. 80 G. W. N. 6(^. ^ 
contra 48 Mad. 640. Statements made to the 
police during investigation are not admissible 
as substantive evidence against the accused. 
48 Mad. 640. This is an elementary propon> 
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lion.; {jbcogh . instances .are not uncommon of 
such statements being treated as substantive 
evidence in the subordinate Criminal Courts. 
See A. I. E., 1925, Lahore, 488 : s. c. 27 Or. L, 
./. 289. To believe a witness because a poi-usal 
ut the police diaries satisfied the Court that the 
witness was examined at the earliest opix)r- 
tunity and *liad‘ made the same statement even 
then, is to make an improper use of the diaries, 
y-l Ind. Cases 358 : s. c. 27 Cr, L. J. 614 
(Ijahore). The Court is not justified in refer- 
ring to the statements made in the police 
diaries unless and until the witnesses have been 
confronted by those statements. 94 Ind. Cases 
271 : B.c. 27 Cr. L. J. 607 (Lahore). 

How to 1 WC such statements . — The written 

* record of the statement.'* to the police 
cannot bo admitted in evidence even ut 
tlio instance of the accused for the purpose of 
contradiction. The first proviso to the section 
>^iyB that the accused be furnished with the 
I'upy of the statement of a witness " iu order 
that any part of such statement, if duly proved, 
may be jised to contradict such witness in the 
manner 'provided by sec. 145 of the Evidence 
•Act, 1872.” The words ” if duly proved ” 
clearly show that the recoi-d of the statement 
ciinnot be admitted iu evidence sti-aightway but 
tliat the oflicer before whom the statement was 
jTuide should ordinarily be examined as to any 
alleged statement or omitted statement that is 
relied upi^.by the accused for the purpose of 
(Kintradicting the witness; and the provisions 
of sec." 67 of the Evidence Act apply to this case 
as well as to any other similar case. If the 
particular police officer who recorded the state- 
ment is not available, other means of proving 

.the statement may be availed of, e.g., evidence 
that the statement is in the handwriting of 
that particular officer. 26 Bom. L. R. 965; 
see also 6 P. L. T. 620. This was the view 
taken un&r the old Code also. 33 Cal. 1023 ; 
17 All. 67; 22 Bom. 696 (601); 11 Bom. 667 
and 659. 

(b) Begarding the question as to whether 
the present amended sectiem allows the prose- 
cution to use the oral statements to corroborate 
a prosecutiou witness the Madras High Court 
differs from the other High Courts. 

In 46 Mad. 640 the Madras High Court held 
^hat the present amended sec. 162 is not a bar 
to the aSroiBsibility of statements made to the 
police to corroborate the evidence of those wit- 

* nesses giveiv fhe trial. The Bombay High 
Court in 26 Bom. L. R. 966 held that under 


the {ire^nt amended sec. 162, it is not novg 
permissible for statements made to the police, 
whether oral or written, to be put in evidence 
in order to corroborate a prosecution witness. 
The Lahore High Court iu 6 Lahore 171 held 
that the general rule contained in see. 157 of 
the Evidence Act is controlled by the special 
provisions contained in sec. 162 of the Criminal 
Procedure Code relating to criminal trials and 
that under the pi'ovisiens of sec, 162, Criminal 
I’rocedure Code, statements made to the police 
are uot udniissible for the purpose of corro- 
borating the testimony of a prosecution witness. 

It will be useful here to compare the language 
of the prevsent sec. 162 with the' language 
of the section in the previous Codes, and note 
how the language of the section in the previous 
Codes was construed. 

Under sec. 162 of the (3odo of 1882, the 
language of which was ‘‘ no statement made 
by any person to a |X)lice ufiiccr shall be used as 
evidence against the accused,” it was held that 
the positive prohibition under sec. 162 could 
not be set aside by reference to sec. 157 of the 
Ifividonco Act, tliat the general provisions of 
sec. 157 of the Evidence Act were overridden 
by the special provisions of sec. 162 and that 
therefore such statements were not admissible 
for the purpose of corroboration. 22 Bom. 
596 ; 2 C. \V. N. 702. 

(To he continued.) 

#0ttf of Cootf. 

CALCUTTAJUGH COURT. 

Btotnt dtpiBlo M no t jn wpo m a 
(TiM teiportMt MMi to bt folly npoitod htrtiltor.l 

Civil Appellate Jubisdictiom. Before 
CH.ATTERJBA AND PANTON, JJ. FIBST A1»- 
PEAL No. 148 OF 1925. DWUENDllA 
NAEATN ROY, Defendant No. 1, Appel- 
lant r. JOGESH CHANDRA DEY, 
Plaintiff, Respondent. The 7th dune 
1926. 

Civil Procedure Code, sec. 2 (2) — Or. 26, rr. 
11-12— Order appointing Commissioner for as- 
certainment of mesne profits and giving him 
direction as to the mode and principle in which 
mesne profits should be assessed, made after 
the passing of the preliminary decree, if appeal- 
able. 

The Plaintiff-Respondent No. 1, prior lessee 
of the lands in dispute, brought a suit for de- 
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claration of his title to and possession of the 
lands demised to him by the Appellant, the 
Defendant I4o. 1, on 17th January 1918 with 
mesne profits making the lessor, the Appellant, 
and also the subsequent lessee under a lease, 
dated the '24th May 1915, Defendants therein- 
The suit was decreed on '2‘2nd June ]9’2'2 and 
the Plaintiff'Jlespondenl was declared entitled 
to possession with mesne profits. The' Plain- 
tiff-Despondent No, 1 then f^ot possession on 
1st April 19*24 and applied for ascertainment of 
mesne profits on 5tli June 19‘24. Then on '21st 
May 1925 the lower Court assessed mesne pro-, 
fits at the rate of Rs. 1,'240 a year in respect of 
lands other than khas, Wim/ and jote lands, 
etc., and up])ointed a Commissioner for ascer- 
tainment of mesne prefits as re<;ardK the latter. 

The appeal was by the lessor Defendant 
against the last oi'ier. A preliminary objec- 
tion was taken on hehalf of the I’liiintiff-Res- 
pondent No. 1 that the appeal was not inain- 
tainablo as the o'rdei' apiiealed auainst and 
dated the 'list May 1925 was merely an inter- 
liK'utory order made lieforc the nassing of the 
final decree and after the preliminary decree. 

The .Apixjllant contended — that the -order 
having determined an is.siie in the case and the 
rights of the parties aixmt the properties was a 
decree within the meaning of sec. 2, cl. t2», 
('ivil Procedure Code : 

Held — There was a preliminary decree in the 
case which was ajipealed from — tlie present 
order was merely one for the pmpose of giving 
direction to tlie Commissioner and was not a 
final decree against which an appeal would 
lie. The matter not having been finally de- 
cided, the order was not appealable at this 

habus liraja Lai Chfkravarti, Romrsh 
Chandra Sen and Kirendra Kumr Deij for the 
'Appellant. 

Mr. Hemendra 'Nath Sen (Advocate) (with 
liim Rabu Gopendra Nalh Das) for the Plain- 
tiff-Respondent No. 1. 

Rabu Durga Oharan Mitra for the Defend- 
ant N'o. 8, Respondent. _ . • . 

H. D. C. .ippeal dismissed with costs. 


JE£ and othara. Defendants, Bespon- 
dents. T^e 30tb March 1996. 

^ Estates Partition Act (K of W7), sec. 99— 
Eneumbrance created by co-sharer on specific 
piece of land, sec. -99, if applies— Equitable 
principles, applieability of. 

This appeal arose out of a suit for khas pos- 
session of certain lands. The Courts below 
dismissed the Plaintiffs’ suit. Against the 
decision of the Subordinate Judge of Paridpar 
Plaintiffs preferred this second appeal. 

The point for determination in this appeal .is 
also in S, A. No. 198 of 19*24 which were hearil 
together was whether under sec. 99 of the 
Estates Partition Act the Plaintiffs were ' en- 
titled to get the lands in suit free from any en- 
cumbrance created by their former cu-sharers ; 

JfeW— -That sec. 99 of the Estates Partition 
Act applies only where a co-sliarer creates any 
imciniibruiice with regard to his" share in the 
joint estate. Jhit where an encumbrance by 
way of lease, grant or otherwise is created on 
a Kjiecific piece of land the tenns of sec. 99 do 
not ap))Iy. 

In order to bring into ojieration the equitable 
principles laid down in Raijnath Lai’s case, 1 1 . 
.\. 106 : «.i.'. 21 \V. R. *233, it must be estab- 
lished that the person s(>eking tlie assistance of 
that principle never consented to the creation 
of the encumbrance. If the encumbrance was 
created under such cu’cnnistances from wliieh 
it can be inferred that all the co-sbarers had 
agreed to its creation, the equitablfe jjrinciple 
cannot come into play. 

The appeals w-cre dismissed with costs. 

Mr. Amarcndranalh Bose (with BaliM 
Prakash Chandra Pakrasi) for the Aptiellants. 

• Rabus Jogesh Chandra Roy and Hemendra- 
Chandra Sen for the Respondents. 

H. C. S. Appeal dismissed with costs.. 


Civil Appbll-vtb Jukisdiction*. Before B. B, 

Qhosb .vnd Chakh.vv.\rtj, JJ. Appe.al 
. FROM Al‘PELL.VrB DECRUB No. 197 OF 
1924. JOGES CHANDRA BANDO- 
PADHYA and others, “Plaintiffs. Appel- 
lants V, BBIODE BEHARI CHATTER- 
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The Bengal Tenancy Bill. 

(K the bills whicJi were expected to come up 
for discussion at the last sitting of the Bengal 
Legislative Council, the Bengal Tenancy Bill 
was the most important. After much time and 
labour spent* over it the bill has been dropped 
for the present. The Select Committee which 
sat to consider the bill finished its labours with 
expedition so as to make the consideration of 
the bill in the present session possible. The 
Select Committee made many changes in the 
bill as originally framed and as appears from 
the statement made in Council by the Hon'ble 
Member in charge of the bill, Government was 
not prepared to approve of those changes which 
were not consistent with the _ policy of the 
'Government in framing the bill. We under- 
stand it is the intention of the Government to 
introduce in the new Legislative Council which 
wiil come into existence in the near future a 
new bill in which thd recommendations of the 
Select Committee will be incorporated as much 
as possible consistently with the avowed policy 
of Gtovemment. 


(The inflneoce of tbe legal profession. 

The Harvard Laio Review contains a 
very learned article entitled “ The English 
struggle fox procedural reform.” The 
article •» prefaced by some interesting 
> observatif^ on the legal profession 
.which are quoted below— ” The progress of 
civilkation 6as always realised itself in the 

I i 


development of specialised social functions and 
this process has produced a highly complex 
orgamzation of interrelated social groups. 
Each of these groups has definite interests of 
its own which always appear more or less 
antagonistic to the interests of other groups, so 
lliat the history of society has consisted of a 
perpetual struggle of group against group for 
power and privilege. 

No other group occupies a position in the 
social structui'e of such potential power as the 
legal profession, for it controls tbe operation of 
the laws to which all groups are subject. Tbe 
physician deals with a single social group, the 
physically unwell; the clergyman deals with 
the commandments of tbe church ; the banker 
deals with those who employ credit ; the teacher 
with those who wish to acquire wisdom. But 
tbe lawyer holds in his band the wordly 
destinies of all. 


The influence of the legal profession is in- 
creased by the further fact that it is tbe most 
highly unified of all the social groups. This 
results from the circumstance that it employs 
a standardised technique which every member 
is compelled to use. In the middle ages tbe 
same thing could have been said of the clergy. 
Ecclesiastical practice tolerated no departure 
from approved rituals and sacraments and the 
uniformity of ceremony contributed much to 
the solidarity of the church as a social institu- 
tion. With the disintegration of Catholic 
supremacy this uniformity disappeared, for 
rival ecclesiastical groups differing as widely in 
their ceremonial forms as in their theological 
'doctrines multiplied and prospered. But in 
the field of the law no such development has 
been permitted to occur. Tbe state has insist- 
ed u^n keeping control bf the mechanism 
for administering justice making it a public 
monopoly and it has pursued the policy__of 
rigidly prescribing rules to govern the practice 
of the Courts. All the lawyers in the stete are 
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therefore forced to become familiar with the 
same rules of procedure, to follow the same 
sequence of steps, to use the same technical 
language and to think in the same logical for^ 
mulu). Such uniformity in training, conduct 
and ideas could not fail to produce a class with 
a highly developed group consciousness. 

The monopolistic nature of a technique pres- 
cribed by law has moreover the tendency to 
produce resistance to change. Those who 
employ it compete with one another only with- 
in the limits of the established rules. !No one 
is allowed to outbid his competitor by offering 
a new remedy or by using a superior procedure. 
The question of, new rules therefore never be- 
comes a professional iiroblem in the strict 
sense of the term, for it is normally outside the 
scope of professional activity. Individual suc- 
cess in practice suffers no apparent loss from 
the use of a defective system, because the 
handicap operates equally upon all competitors. 
'Accordingly immediate self-interest offers no 
convincing reason for leaving the familiar 
paths and undertaking a struggle with new 
problems. Furthermore the lack of experi- 
ence with any other technique makes it dilh- 
cuh for the bar to see defects in the current 
system or to appreciate their seriousness, if 
pointed out. Hot until inefficiency reaches a 
point when it threatens to drive away -business, 
^s the unreasoning group instinct scent 
danger and prepare to assume the burden of 
inevitable. 

The problem of group adjustment is there- 
fore in this instance a peculiarly complex one. 
Compare it with the simple problem of the 
medical profession. Legislation does not in 
the slightest degree prescribe the methods to 
be employed by physicians or surgeons. Estab- 
lished practice crumbles instantly before a 
new discovery. Begularity counts for nothing 
ill the face of actual results and professional in- 
genuity knows no limits except the limita of the 
human mind. Every member of the group has 
direct, constant and powerful incentive to strive 
after new processes and to employ them af 
once in the service of society. The community 
of intere'st between the medical group and the 
public is BO obvious that aside from a few prose- 
-cutions against malpractice and incompetence 
the adjustment is almost frictionless. 

Can a ^jnstment between the bar 


and the public be brought about? Is there in 
the mutual relations of these social groups a 
sound basis for the evolution of remedial 
rights? If so, where is the motive force? 
iWill the public take the lead and either devise 
a technique of its own to be forced upon the bar 
or compel the bar in order to escape that cala- 
mity to cemperate with it in the development 
of a more adequate system of practice? Or 
will the bar take the lead and with a social 
vision which recognises the ultimate identity 
of interest betw'een the contending groups ad- 
mit the justice of popular complaints, emanci- 
})aie itself from the petty tyranny of stereo- 
typed ideals and cheeiluliy assume whatever 
temporary burdens may result from a re-oous- 
tructioii of procedural processes?" 

SCOPE OF THE AMENDED SEC. 162 
OF THE CODE OP CRIMINAL 
PROCEDURE. 

(By P. Rama Chanoba Rao, Vakil.) 

(Continued from p. cli.) 

The language of the section was altered in 
the Code of lt>08 into " nor shall such writing 
be used as evidence," and under* the Code of 
1898 it W'as held tliat oral evidence of the state- 
ment made to the police was admissible to 
corroborate the evidence given at the trial, 
under sec. 157 of the Evidence Act, and that 
there was nothing in the special provisions of 
_(-ode (of 1698) to override the general 
provisions of the Evidence Act as to proof by 
oral evidence of former statements. 36 Cal. 
281 : s. c. 35 Mad. 247; 35 Mad. 397. In 35 
Mad. 397 at page 447, his liordship Justice 
Wallis remarked as follows “ In 1898 an' 
attempt was made by the prosecution to use 
the previous statement to the police of an ap- 
prover to corroborate him, but the statement 
was rejected as inadmissible under sec. 162 
(of the C<^e of 1882) (2 C. W. N. 702) ; and 
if the section, as it then was, had not been 
altered, there can be no doubt the statements 
now in question would have been inadmissible. 
In the Code of 1898 which came into force in 
1899, the provisions of sec. 162 were altered." 

The language of the present amen^d sec. 
162 is much more explicit than the language 
of the section in the Code‘of ^882. ’ The 
language, of the present section is—" No such 
statement' or any record thereof ^all be usedr 
for any purpote/' ' Therefore under the present 
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Bection, as under the section in the Code of 
X882, it is submitted that such statonents are 
not admissible for the purpose of corrob<Hra- 
tion. 

As to whether the statements can be used 
to contradict a defence witness, the Bombay 
High Court held in 26 Bom. L. B. 966 that 
sucn a statement cannot be admitted to con- 
tradict a defence witness. Beferring to the 
present amendment of sec. 162, the Select 
Committee say “ We do ^ot think that 
power should be given to contradict by police 
diaries a prosecution witness who has turned 
hostile and still less should power be given in 
respect of defence witnesses.” 

In 82 Bom. Ill at page 143, his Lordship 
Justice Beaman observed as follows : — “ On 
the face of it the proviso does not cover the 
case of a witness for the defence, whose state- 
ment may have been recorded by a police-man, 
nor allows the prosecution to impeach the 
credit of such a witness by examining him 
upon any written statements he may have made 
to the police. The proviso could never have 
been intended to allow the prosecution to im- 
lieach the credit of its own witnesses for its own 
pur[X)ses, and against the wish of the accused, 
by reference to police testimony.” 

(c) Begarding the question as to whether 
under the first proviso^ the section statements 
to the police may be used by the accused at large 
fur the purpose of discrediting the prosecution 
case in general or whether the privilege con- 
ferred on the accused by the proviso is restrict- 
ed to contradicting a prosecution witness, the 
Patna High Court in 6 P. L. T. 620 : s. c. 27 
Cr. L. J. 862, held that statements made by 
witnesses during police investigation can only 
be used to assist the accused by showing th^t 
the witness who in Court deposes to certain 
facts has in his statement before the police 
given an account or made statements which 
are contradictory to the testimony v)hich he 
gives in Court and that they cannot be used at 
large for the purpose > of showing that the 
statement does not corroborate or assist the 
story as .put forward in the first information 
report. The first proviso makes an excep- 
tion in favour of the accused but it' is an excep- 
tion most jealously circumscribed under the 
proviso itself. ‘ Any part Of such stotement ■ 
which hqs been reduced to writing may in cer- 
tain limited circumstances be used to contra- 
diot the wifipess who made it. The limitations 
are strict— (1) only the statement of a prosecu- 


cle 

tion witness can be used and (2) only if it has 
been reduced to writing ; (8) only a part of the 
statement recorded can be used ; (4) such part 
must be duly proved; (5) it must be a contra- 
diction of the evidence of the witness in Court ; 
(6) it must be used as provided in sec. 145 of 
the Evidence Act, that is, it can only be used 
after the attention of the witness has been 
drawn to it or to those parts of it which it is 
intended to use for the purpose of contradiction, 
and there are others. 8uch a statement which 
does not contradict the testimony of a witness 
cannot be proved in any circumstances and it 
is not permissible to use the recorded statement 
as a whole to show that the witness did not 
say something to the investigating ofiScer.” — 
Per ilacpherson, J., in 6 P. L. T. 620. 

But the Bombay High Court is more liberal 
to the accused in its interpretation of the pro- 
viso. Where a prosecution witness stated 
before the Court that he and his father were 
dragged out of the hut, but made uo such 
allegation before the police, it was held that 
the fact that no such allegation had been made 
by him to the police could be proved in order to 
discredit him under sec. 145 of the Evidence 
Act. 26 Bom. L. H. 005. 

The Calcutta High Court also held in 86 
Cal. 560, a case decided under the old Code, 
that if the Court finds anything in the state- 
iQents of the prosecution witnesses recorded 
by the police upon which the accused would be 
advantaged by being allowed to cross-examine 
thereon, it should allow the accused to cross- 
examine the witnesses with regard to such 
statements. Where therefore tbe trying 
Magistrate at the instance of the accused called 
for the statements of certain prosecution wit- 
nesses recorded by the police during investi- 
gation and then returned them to the police re- 
marking that they in no way contradict the 
evidence given, the High Court directed that 
the lower Court should send for the statements 
recorded and if it finds anything in them of 
advantage to the accused, it should summon 
the witnesses and submit them- for cross-exa- 
mination after supplying chpies of their state- 
ments to the accused. 86 Cal, 560. 

(To be continued,) 
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Cbimuiai:i Procedube in British India. 
By Sir John Woodroffe. Published! by 
Thacker, Spink and Co. Price Hs. Ii8. 

Sir John Woidroffe’e name la .a sufficient 
commendation for any legal publication and 
the present book which is oh ttie lines of ; ^e 
author’s previous publications complete hia 
commentary on the processual law of .Britisu 
India. To quote the author’s own words, the 
work of a commentator calls for an orderly and 
compendious arrangement of the law and, in 
the case of conflict of decisions an expression 
of opinion on the points in dispute veribable by 
selected precedents accompanying it, and the 
learned author has supplied wliat is required 
both by students and practitioners in accord- 
ance with these principles. 

H's experience as a Judge and as a teacher of 
law at Oxfwd has enabled him to ascertain the 
wants of legal practitioners and students alike. 
The average student may not care much for a 
commentary on the Code of Criminal Procedure 
and may be satisfied with a superficial 
knowledge of the provisions of the Code just 
sufiicient to enable him to get through his exa- 
mination but those who are minded to make a 
study of it feel the need of a commentary. In- 
deed it is impossible to master the Code with- 
out it. The want of a real commentary on the 
Code of Criminal Procedure was long felt and 
in fact there was no commentary of the Code 
after Sir Henry Prinsep’s book and this want 
.will now be supplied. Equally was the want 
of a commentary felt by the profession, eep- 
cially in 'view of the great and increasing 
number of reports containing many conflicting 
and irreconcilable decisions *wbich more often 
confuse than help and are a source of per- 
plexity. 

In order to grasp the law accurately and to 
secure its proper administration, some of the 
cases must be discarded. From this point of 
.view Sir John Woodroffe’s book will be the only 
guide both to the legal jaractitioner and. the 
student of law. Whenever there is a conflict 
of decisions the learned author has given his 
own opinion and for the decision of a conflict- 
ing point every Judge and practitioner will 
eagerly refer to the considered opinion of one 
in the position, of Sir John Woodroffe which is 
not entitled to ahv less respect than a judipnent 
of one of the High Courts in India. Simply 
for these 'd!^tniiii<M[ie will not grudge to spend 


: the . amount which is the price of the book. 
The bodk, however, does not ccmsist of such 
opinions alone but is an exhaustive commen- 
tary on the Code in which every important case 
has been considered and discussed. It will be 
greatly useful to all, the bench, the bar and the 
students alike. The get-up of the. book is in 
the usual excellent style of the author’s pre- 
vious publications for which great credit is due 
to the publishers. One thing strikes us that it 
would have enhqpced the usefulness of a very 
useful book if there had been bead lines 
in the commentary indicating the subject dealt 
with so as to catch the eye readily. . 

of Boom. 

OALCUm HIQH COUBT. 

■sMDi OsoiatouaM set eesotita 
llht kafoitai MM to M l«llr ne€tMl taMllir.1 

Civiij Appellatb Jurisdiction. Before B. B. 
Ghose and Cammiadb, JJ. S. A. Nu. 7U6 
OF 1924. HABKUMAR DE, Plaintiff- 
Appellant t>. JAGAT Bj^^NDHU BE, De- 
fendant-Respondent. Heard on 17th and 
J8th June 1926. Judgment on 18lh June 
1926. 

Civil Procedure Codv (Act P of ^908), Or. 
39. r. 1 — Damages, suit for, for attachment be- 
fore judgment torongfidh/ and maliciously ob- 
tained, if maintainable. 

The Appellant brought an action against the 
Respondent for damages for wrongfuUy obtain- 
ing an order of tempomry injunction under Or. 
39. r. 1, Civil Procedure Code, on insufficient 
grounds. The primary Court awarded com- 
pensation to the Appellant ; the lower Appellate 
Court on Defendant’s appeal wa^ of opinion 
that such a suit did not lie. The only question 
for decision in the second appeal in High Court 
was whether a suit of this nature and descrip- 
tion was maintainable ; 

Held^ait tor damages for obtaining an 
attachment before ju^ment wrongfully and 
without reasonable or probable cause is main- 
tainable and it cannot be thrown out on the 
ground that it is not maintainable. 

The judgment of the lower Appellate Court 
reversed— a])peal decreed and case sent back to 
him for decision qn qther questions. Cqets of 
the aj^ieal to abide the result. > ' 

■ Babu Norendra^ Kumar Das for the Antellant. 

Babu Chandra Sekhar Sen tor the Respon- 
dent. 

H. D. C. ‘ . 


151 



. TH-X 

VoU XX?C.l MONDAY, JULY 26 , 1926 . [No. 88 . 


Contintfi 

■OIH 

■•ifSBIAft MttMi* 

Boom at the Amended e. Ktt of the Oode of Grtmliud 
ftoeednre oWUl 

NOTH or OABH 

Galoytto HIgli Court. 

i(CRIIIIMAL BiVIMOXAIi ) 

Hlrakl Ohodi t. FOrtaU Ohenn Sen. Cr, R C.. «. 144-..|x ptrte 
order, wMAeiif peMct nipen ... .. ds 

Aipoara <*i.iiitfoii.> 


Use of photographs in the detection and 
punishment of crime. 

The legitimate use of photographs of ac- 
cused persoBs in criminal trials was the subject- 
matter of discussion in King v. 'rhomaa 
Dwyer and another, [1925] 2 K. B. 1926. In 
this case the two Appellants were convicted of 
breaking and entering a house and stealing 
rings, watches and other things. _ The question 
at the trial was as to the identification of the 
jtwo prisoners. The witnesses for the prose- 
cui^n before identifying the prisoners were 
shown two photographs of each of the prisoners 
and these photographs showed the prisoners 
• with prison numbers upon their breast. 
These photographs were also shown to the jury. 
The matter came up before the Court of Crimi- 
nal Appeal presided over by Lord Hewart, C. 
J., Shearman and Salter, JJ.| and^ the Lorcl 
Chief Justice who delivered the judgment ot 
the Court remarked in quashing the convus 
.tion that the photographs having been handed 
to the jury it was apparent to them that the 
prisohers had been previously convicted and it 
was just as clear a statemerit to the juqr that 

the jm^ers had been previously convicted as 

woura ' have been- .shown by evidence to that 
effect' an4, the conviction could not stand. 

As to the principle relating to the use of 
pho^raphs ‘in. the detection and prmishment 
of aime lioidship observed as follows : — 


“ It is not possible to attempt hastily to enun- 
ciate a series of rules upon that matter. But 
this observation may be added. The. circum- 
stances of different cases differ greatly and it 
is not easy to lay down general rales. 


" One distinction, however, is quite clear. It 
is one thing for a police ofificer who is in doubt 
upon the question who shall be arrested to show 
a photograph to persons in order to obtain infor- 
mation or a clue upon that question, it is an- 
other thing for a police officer to show before- 
hand to persons who are afterwards to be 
called as identifying witnesses photographs of 
those persons whom they are about to be asked 
to identify. It would be most improper to in- 
form witnesses beforehand who are to be 
those persons whom they are about to be 
asked to identify. It would be most imprope/r 
to inform a witness beforehand who was to be 
called as an identifying witness by the process 
of niaking the features of the accused person 
familiar to him through a photograph. Bub 
even when photc^raphs are employed for the 
purpose of obtaining information, on the ques- 
tion of arrest it is fair that all proper precautions 
should be observed. I shall nut attempt to 
enumerate all possible contingencies but iv 
would be manifestly open to remark if in a 
doubtful case the police were to show one or 
two photographs to a person who was supposed 
to be able to give information and then having 
obtained the assent of that person to act upon 
that information. The fair thing is to show a 
series of photographs and to see whether the 
person who is expected to give information can 
pick out the appropriate person .... It is 
the duty of the police to behave with exem- 
plary fairness remembering always that the 
Crown has no Interest in .securii^ a conviction 
but has an interest only in securing the convic- 
tion ‘of the right person. - 

l»7 
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Dehy in the disposal of cases. 

The jadgment of the Chief Justice and Mr. 
Justice Pearson in Thomas J. if. Arnup v. 
Kedarnath Ghose, reported in our last issue, dis- 
closes a lamentable state of things in the 
Calcutta Police Court. Jt appears jbhat the 
Opposite Fart^ instituted a case under sec, S23, 
I. P. C., against the Petitioner, a.ssrgeant of 
the Calcutta Police. The alleged occurrence 
took place on the 19th February 1924 > and 
the case was finally disposed of on the 2nd 
March 1925 more than a year afte^ the event. 
Witnesses were examined in August, Septem- 
ber, October and November 1924 and the deci- 
sion was not given till March 1925. It is 
really strange that so much time should have 
been taken over this petty case and from the 
point of view of all concerned, the complainant, 
the accused as also the wil nesses it is deplorable 
that a case should be kept hanging for so long. 
The time taken np in the disposal of this petty 
criminal case was sufficient for the disposal of 
a civil litigation involving the determination of 
the knottiest points of law and affecting rights of 
the greatest magnitude. 


The learned Chief Justice in directing a copy 
of the judgment to be sent to the Government 
of Bengal remarked as follows : — “ This was a 
simple case — an ordinary assault case — which 
in my judgment ought to have been disposed of 
withm a week or so after the event .... Whe- 
ther this is considered from the point of view 
Of the complainant or from the point of view 
of the Petitioner such a delay as took place in 
this case is inexcusable having regard to the 
simple nature of the case apd it might easily 
amount to a denial of justilte.” His Lordship 
pointed out that some steps must be taken to 
prevent .such delays occurring in the future. 
Mr. Justice Pearson while agreeing with the 
C'hief Justice in the judgment delivered by him 
added : — I' It seems inconceivable that a simple 
'assanlt case — which ought to have been dis- 
posed of within a few .days of the event or at 
any rate within a few days of the complaint — 
should spread itself over a period of more than 
a year before the decision was arrived at. 
Such a delay is simply inviting evidence which 
cannot be relied upon. The longer the period 
allowed to elapse from the time of the event to 
the time when the witnesses give evidence the 
greater ihe pjljihability of confusion and of the 
truth bdlhiMiNU^pred, particularly m a. case 


like this where the accused happens to be a 
police officer and the alleged offence. arises out 
of his conduct during the course of his duties.” 
The concluding words of Pearson, J., deserves 
very careful consideration and cleariy point out 
the serious consequences of letting a case 
dtag on. indefinitely. Tq allow this to 
happen is to put obstaeles in the way of both the 
prosecution and the defence. Witnesses to a 
casual assault committed by one stranger 
against another are not ordinarily expected to 
remember- every detail after the lapse of a 
considerable time ; on the other hand, if a man 
does happen to remember all the circumstances 
and is able to speak to them in detail even after 
a long period of time, it is at once open to the 
comment that he has been tutored. Looking 
at the matter from the point of view of the ac- 
cused it is a great harassment to have a crimi- 
nal charge hanging over one’s head for a pro- 
longed period — a- charge which, if proved, may 
bring about dismissal from the service of Gov- 
ernment besides the punishment inflicted. 

The matter is really a serious one Snd effec- 
tive measures should certainly be taken to put 
a stop to unnecesrary delay in thd disposM of 
cases. The policy of the legislature in 
the Code of Criminal Procedure is to shape 
the procedure to be followed by Presidency 
Magistrates in such a way as to give them 
every facility to dii^tose of cases quickly and jf 
inspite of these special provisions a petty 
case of assault takes over an year to be finish- 
ed there most be something wrong which is at 
the root of this evil and it must be spotted and 
removed. 

SCOPE OF THE AMENDED SBC. 162 
OF THE CODE OF CBIMINAL 
PBOCEDUBE. 

(Bx P. Bama Chandba Bao, Vakil.) 

(Continued from p. civ.) 

(d) Begarding the use of such statements by* 
the Court the Calcutta High Court held in 42 
C. L.J. 528 that the Court cannot use the 
statements made by witnesses to the police 
officer during the course of investigation under 
Chap. XIV for contradicting those witnesses. 
The povver conferred on the Judge pnder sec. 
165 of the Evidence Act cannot be exercised for 
the purpose of introduehig evifleni^ in contra- • 
vention of the law.‘ TJie'TMt patngta^ of 
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2 of the Evince Aot-leaTee ^ p(CHi^i(AM of 
the Criniiiuiil Erocedure Coda unaffected. 
Under sec. 162, Cr. P.-(^de, Btateme^s made 
to a poilce officer are prohibited from .being used 
for any pnrpose save m provided in the eection ; 
and there is no provision for allowing the Judge 
to use such statements for contradicting the 
witnesses with tlwm- To use the statements 
for this purpose is to contravene the praviuons 
of sec. 162 of the Code. Where therefore in a 
Sessions trial the Judge in the exercise of the 
power conferred upon him by sec. .168 of the 
Evidence Act put questions to the witnesses 
with re|[ard to the statements they made to the 
police, in order to show that the witnesses had 
made ’contradictory statements to the police 
'■ officer and before the Court, it was held that the 
Judge was clearly wrong in making such use of 
the statements — 42 C. L. J. 528. 

III. Regarding tlie question as to whether 
the present amended sec. 162 (1), Cr. F. Code, 
applies to accused persons and whether it over* 
rides sec. 27 of the Evidence Act, the High 
Courts differ. 

Sec. 162 (1) prohibits a statement made by 
any person to a police officer during investiga- 
tion from 'b^ing used for any purpose. If the 
words “ any person ” in sec. 162 (1) are con- 
strued as including an accused persim who 
makes a statement to the police in the course of 
investigation, then sec. 162 will virtually 
repeal sec. 27 of the Evidence Act. The Ban- 
goon High Court held that the present amend- 
ed sec. 162 overrides sec. 27 of the Evidence 
Act : 7. L. R. 8 Rang. 656: s. c. 84 I. G. 545: 
J16 Or. L. J. 821. But the Lahore, Patna and 
Madras High Courts as also the Sind Judicial 
. Itommissioner’s Court arc all apeed that the 
provisions of tec. 27. of the Evidence Act are 
' quite independent dt the sections of the Crimi- 
nal Procedure Code and cannot be treated as 
impliedly repealed in consequence of the 
amendment of sec. 162 of the Criminal Proce- 
dure Code : 21 Law Weekly 199; I. L. R. 48 
Mad. 640 ; 27 Cr. L. J. 484 : s. o. 93 Ind. Cas. 
884 (Patna), and they so interpret sec. 162 (1) as 
not to have the effect of virtually repealing sec. 
27 of the Evidence Act. 

Aoco^ing to the lAhore and Patna High 
Courts ‘as also the Sjnd Judicial Commissioner’s 
Court, sec. 1^ (1) 'applies to statements of 
persons O^mined as witnesses in the course of 
investigation and not to the statemeiit of an 
•accused ^person in respect of whom such invest!- 
gation is held : A. I. B. 1926 Lahore 88; 26 


Cr. L. J, 807 (Siixd) ; 27 Cr. L. J., 486 (Sind); 
27 Cr. L. J, 484 : 8. 0. 98 Ind.. Gases 884 
(Patna). • ' 

. “ It is obvious ^t^ while sec. 27 of the 
Evidence Act is confined in its operation on an 
incriminating statement made by an accused 
person in police custody, sec. 162, Cr. P. Code, 
contains a general provision embracing all 
statements made by persons examined daring 
police investigation ; and it is a cardinal rble of 
interpretation that a general statute is to be 
construed as not repealing a particular one, 
that is, one directed to a special object or a 
special class of objects. ‘ Now if anything be 
certain,’ observes .Lord Selborne in Seward v. 
The Vecra Cruz (10 A, C. 89), ‘ it is this : that 
where there are general words in a later Act 
capable of reasonable and sensible application 
without extending them to subjects specially 
dealt with by earlier legislation, you are not to 
hold that earlier and special legislation in- 
directly repealed, altered, or derogated from 
merely by force of general words, without any 
indication of a particular intention to do so.’ 
Having regard to the above rules of interi«eta- 
tion we are of opinion that sec. 162, Cr. P, 
C<^e, applies to the statements of persons exa- 
mined as witnesses by the police in the course 
of investigation, and not to the statement of 
an accused person ; and that it does not override 
or modify sec. 27 of the Evidence Act.” — ^.4. 1. 
B. 1926 Lah. 88. 

The main object of 'the alteration in secs-. 
161 .and 162 of the Criminal Procedure Code is 
to prohibit the use of the statements of prose- 
cution witnesses as corroboration under sec. 
187, Evidence Act, and the general provisions 
of law with regard to admissibility of statements 
made by the accused like other' admissions do 
not seem to be affected. Therefore, while 
statements made by witnesses during police in- 
vestigation, except for certain limited purposes, 
have been entirely excluded, the statements of 
the accused, provided they do not amount to a 
confession, are still admissible in law ; 27 Cr. 
L, J. 484 : s. c. 93 Ind, Cases 884 (Patna). 

The Madras High Court is of opinion that 
sec. 162 (1) applies to accused persona also, and 
to avoid the .conflict with sec. 27 of the Evi- 
dence Act, which that view necessarily involves,' 
the Madras High Court interprets the words 
“ such statement ” in sec. 162 (1) as meaning 
*'* statements reduced to writing ” and holds 
that the prohibition contaitaed in the new sec. 
1^ (1) applies only to the written record of 

in 
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the statement and that aU oral statements 
;whicb are previously admissible under the Evi- 
dence Act, the use of which was not prohibit^ 
under the Criminal Procedure Code are still 
admissible and may be used. 

The chief considerations which weighed with 
their Lordships of the Madras High Court in 
placing such a narrow construction, on the 
Wds “ such statement ” are that if the new 
sec. 162 be read as applying to oral statements 
also it would virtually repeal sec. 27 of the Evi- 
dence Act and that if the new sec. 162 had been 
designed to prohibit tlie use of oral- statements 
made to the police oflicer in the course of in- 
vestigation, sec. 27 of the Evidence Act would 
have been amended. As already submitted the 
view of the Madras High Court puts a very 
narrow construction on the words such state- 
ment ” in sec. 162 (1) and it is further opposed 
to the spirit of the new section, the plain mean- 
ing of the words used in the action, and the 
legislative history of the section. The other 
High Courts have solved the difficulty without 
putting a strain on the plain meaning of the 
words of the section. It is submitted with the 
greatest respect that the view of the Madras 
High Court requires reconsideration. 

(Concluded.) 
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Criminal Kbvision.il Jurisdiction. Before 
Kankin and ChotzJieb, JJ. Criminal 
Bevision Jfo. .'534 0? 1926. HIRALAL 
fmOSH, Petitioner o. PARBATI CHA- 
EAN SEN, Opposite Party. The 16th 
June 1926. 

Criminal Procedure Code (Act V of 1898), 
sec, 144— Rival bazar— 'Ex parte order under 
sec. 144, without police report, propriety of— 
Circumstances not shewing awe of emergency, 
ex papte order set aside by High Court, 

The facts material to this report are as fol- 
lows : — 

The Opposite Party, an officer of the pro- 
prietors Of Ealagachi bazar, made a petition to 
the S. D. 0. of Narail on4he 3rd May 1926 
making Bome;gllcgati0n8 against the Petitioner, 
an offieg Hemanta Kumar Boy, 


Zemindar of Earail, and px^ietor of Eanchan- 
pup bazar, and oome other persons, and praying 
for action Rnder secs. 107 and 144, Cr. P. C. 
The S. 0. 0. of Naiail on receiving the said 
petition on the Srd May 1926 passed the fofow- 
ing order : — “ Police to enquire and report by 
18th May 1926.” On the 16tb no report from 
the police arrived, but the S. D. 0. upon taking 
wme evidence on behalf of the Opposite Patty 
and without any notice upon the Petitioner 
passed the following ca; parte order on the said 
date : — 

‘‘ No report from police. It appears from 
the petition of Parbati Charan Ben and the evi- 
dence of three witnesses examined -that, Babu 
Hiralal Ghosh, Kajendra Nath Basu and Bah- 
dar Hossain Molla are trying to set up a ne.w 
bazar at Eanchanpur in close proximity of the 
old bazar at Kalagachi and this may lead to 
imminent breach of the peade. I therefore 
direct that injunction under sec. 144, Cr. P. C., 
be issued against these persons forbidding 
them to take anybody by force to Kanchanpur 
or to restrain anybody from going to Kalagachi 
bazar and that a general injunction be issued 
forbidding all persons to buy or sell any article 
at the new bazar at Kanchanpur.”, 

Against that order the Petitioner moved the 
District Magistrate of Jessore who rejected the 
lietition. Thereupon the I’etitioner obtained 
the present Rule. 

■ Held — That the circumstances of the case 
did not disclose such state of emergency as to 
justify the Magistrate in making tfo ex paHe. 
order under sec. 144, Cr. P. C., without notiefe 
and the rule was made absolute and the ex parte 
order was set aside. 

Mr. h. L. Mitter (.idvocate^General) yiith . 
Babus Hemendra Chandra Sen and Sutendra 
Nath Basu (Sr.) for the Petitioner. 

Babu Satindra Nath Mukerjitot the Opposite 
Party. 

H. C. S. wdde absolute. 
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Duty of the prosecntloo In a criminal trial. 

The bbaervation of the Lord Chief Justice 
tliat ii is the duty of the police to hehave. with 
exemplary fairness, remembering always that 
llie Crown lias no interest in securing a convic- 
tion but has aif interest only in securinj^ the 
conviction of tJie right person; in King v. 
Thonuu Dtpyer to' which we referred in our 
last issue, was paeaut for the police in England 
whose iKmesty and mtegrity are too well- 
known. tlow much more is it necessary in 
tlris ’c6tthtry*to impress upon the police what 
their duty is and how it is to be ' performed, 
^ese oifecers of the Cro^ who' have on^us 
duties .to perform are entitled to all legitimate 
help from the public, but the verynalure of their 
duty wiafeAs it imperative that they should be 
above suspicion. Dnforstuilitely in this country 
the police have a bad rotation generally and 
this tdffey. acquired long ago. When the Evi- 
deftce -.Apt was .passed, in^ 1872, Sir. 

Eite James Stephen thought it. j)roper to mate 
every statement niade“'t8%'poli<le officer inadmis- 
sible iii evidence against the accused. ' The 
very fact ■ that the polira have been made in- 
famous by statute, as Sir James himself ^d 
on tha oonelusion.of his lab^rs in oodi^ng 
the law <rf evidence, bears testunony to the fact 
that at, ^h« ttBte'tebeh tte statute in^jiuestimi 
wa* passed tin leputatis® of ■ the *polte6 . wa* 
suidi as da caJl for a specW piovuidDf te gtmcd 
sgi^.tlte*«idi of jdstics bteig. firpitriM’hy 
the > attoipwoD a claw ..of - cvidfafia - abctot 


whicli there was a presumption that it was not 
reliable. However, it must be said that tiie 
continuous vigilance of the High OOurt as re- 
gards the conduct' (d police officers in connec- 
tion with criminal trials has produced a veiy 
wholesome effect on the administration of 
criminal justice. Quite recently in the case of 
BafaHi Moni Datsi v. K rtg-Emperor, repotted 
in our last issue, the Calcutta High Court had 
occasion to condemn the manner im wbkifa dhe 
prosecution was conducted by tlie officers con- 
cerned. 

It was a jirosecution relating to the illegal ' 
possession and sale of cocaine. The accusOd 
alleged tJiat the search of her premises Wais 
conducted in a spirit of vindictiveness. Her 
case was that a large number of men, excise 
apd police officers, rufihed pell-mell into the 
liouse, some rushing up the staircase, isome 
scaling over ladders and. the excise men overran 
•the wJiole bouse wantonly bteal^g door' 
panels, glasses, alinirahs and boxes, tearing up 
bolsters and | illows gud doing' ’ various other 
acts of -v^anton mischief and that she hetlself 
was seized by tv^o excise orderljes under orders 
of an Inapegtor and threatened to be, dis- 
honoured if she . made the slightest attempt at 
movement, that she was kept in custhdy for a 
long time without food and even a drink of 
water, and without being allowed to answer calls 
of nature. 

• As regards this part , of the case their Z^rdr 
ships came to the following conclusion ;-r- 

** There may be exaggerations in the .complajnt 
made by the accused abont the manner in.whfich 
her premises were searched and the gteiw^ ■ 
tivated, but indications'ore not wanting on thie 
record to show ^t the seuch waa .cm^qe^ 
and the accnsed detained in an incxmfuqerato 
manner; The prdsecutiop in cases of 'this 
nature, or for the matter of that in every' case,- 
Qugbt to he .condiusted. foiriy and squut^. -anA 
.pothing shpukt be d<H>& <9. ^ 

■ iWl- 
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for complaints on the part of the accuse^ such 
as have been made in this case. We toast it 
will not be necessary for ns to repeat tfae^ser- 
vations we have just made ah future.’’ ; 

Another aspect of the case which called lor 
disapprobation from their Lordships was that 
the- Magistrate passed an exemplary sentence 
(one year’s rigorous imprisonment on two 
charges, sentences ruiming consecutively) on 
the accused relying on the extraneous matters 
not supported by evidence. The punishment 
inflicted was characterised by their Lordships 
as " extraordinarily severe and quite uncalled 
for, if not outrageous ” and was reduced to 
rigorous imprisonment fur one month and a fine 
of Bs. 500. 

The learned Advocate-General in tlie courM 
of the hearing of the case also . expressed his 
deep regret on behalf of the Crown that irrele- 
vant matters should have been referred to by 
the Magistrate in his judgment and in the way 
in which the case had been conducted in the 
Police Court. 


Excise and police officers should take note of 
what fell from their Liordships, but at the same 
time it goes without saying that their preven- 
tive and detective activities should be given a 
free scope in dealing with cocaine and opium 
smugglers who are pests of the town ant 
whose ingenious devices are very often beyond 
comprehension. The hardihood of these people 
is also too well-known and calls for drastic 
measures. Biit that cannot in any way ^ ®' 
justification for a departure , from the establish- 
ed procedure laid down for^onducting searches 
and trials. 


LONDON NOTES. 

(Pbom oce Cobbespondbnt.) 

A* Board has once more been constituted for 
the hearing of Indian Appeals and Loan Philli- 
MOBB has been presiding over it. The other 
members are Loan Cabsos, Mb. Amber Ali 
and Sra Johb Walus. 

June 24 th.-!-Jndgmeht was delivered in 
-Dayai Sitiffh v. Ifidar Singh (Lahore) and the 
appeal WM allowed. 

June'atorjfeth ind 28th.-^llfc*m. DeOray- 
appeared 1« the Appel- 


lant ex parte in Sheikh Naeiruddin v. Ahmad 
Husain (Allahabad). . 

. 0 ^^ was an action by the Bo^ndent for 
perforn^ii^e d an, agreediCBt for sale 
of a zemindari. The present -Apjflie^nts are in 
possession of the property under a deed of sale, 
the factum and validity of which is' impugned. 
Judgment was. reserved. 

June 2Bth. — ^In Dayal Mahton v. Daman 
Mahton, Mr, E. B. Haikes was successful in 
obtaining special leave to appeal from a judg- 
ment of the High Court at Patna. 

In Bhujendra Mohan Sarkar v. Sukdeb 
Rathi, a suit to enforce a mortgage, the Plain- 
tiff had been unsuccessful before the Indian 
Courts which had held that he was debarred 
from raising his by the terms of a com- 
promise into which . he . bad entered. The 
Board were of opinion that the appeal did not 
lie in view of the concnirent findings of the 
lower Cohrts and they dismissed it. ; 

Messrs. DeOruyther, K. G. ani DeMeUo for 
the Appellant. 

Mr. W. Wallath for the Kespondlent. 

June 28tb, 29th and July Ist. — Mussamat 
Nand Kunwar v. Mt. Indar Kuntcar. This 
appeal is still being heat'd and relates to a 
claim to one of the taluqdari properties in 
Oudh. 

Messrs. DeOruyther, K. G. and Hyam for 
the Appellant. 

Messrs. Dunne, K. G. and Dubi for the Be- 
spondent. 


July let. — Judgment was delivered in Shea 
Bahadur Singh y. Beni Bahadur. Singh and the 
appeal was dismissed/ 

G. D. M. 


Cottctponbctttt. 

LOCATION op THE IMPEBTAL COUBT 
OP APPEAL IN INDIA. 

To 

The Editob, Calcutta Wbeklt Notes.' 
Sib,' ' 

The subject under discussion, has; of late 
been agitating the political leaders and then 
seems to have ^wh -up cmuiderable opinior 
uinoi^ lawyers >m'favoito of the location of^tiu 
final Coort^ Appeal within tihe bordecs of In- 
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i£a, The stiimi^st aiigaQidnf of tbg supporters 
is that the transfer of the teat- <d! the Judicial 
. Committee aull place justice within thd reach 
of the middie class pe(^. The accuracy of 
the argument is .re8e:ned tor later discussion. 
Conceumg the pmnt, for the time being, the 
further question arises, whether in case of 
transfer, the quality of justice will remain uu> 
impaired? If the uiswer be in the affirmative, 
the sooner the Court is located in India, the 
bettei: both for lawyers as well as for litigants, 
fiat the question is not easy to answer. The 
highest aim and ideal of any system of adminis- 
tratkm of justice is to inspire the confidence of 
those who seek the redress of their grievances. 
The litigant should feel confident that the 
tribunal meting out justice is not under the 
^slightest influence of anything .extraneous to 
the records of the case. The judicial tribunal 
ought to bf above executive influence, local 
atmosphere and administrative considerations. 
Can this object be achieved if the final Court 
of Appeal is located in India? Under the pre- 
sent constitutional circumstances of Inffia, it is 
very doubtful whether the final Court of Ap- 
peal, if ligated in India, will be above the 
various influences enumerated above. In a 
place wliere the executive is not responsible to 
the legislature, where there is no separation of 
the executive from the judiciary, it is only, in 
the fitness of things that the administration of 
justice should be, at least, unconsciously 
tampered by administrative considerations. 
Take the case of France, where inspite of 
wholesome constitutional developments within 
the last 80 years, one comes across a number of 
cases, wWe the supremacy of law is sacrificed 
to administrative considerations. 

Therefore so long as the tn^sent political 
constitution of India exists, let India, contmue 
to avail herself of the decisions of the Judicial 
Committee of the Privy Council, sitting at West- 
minister, alteve all local atmosphere, political 
prejudice and bias. Let the legal literature of 
India be composed of the monumental exposi- 
tions of law by the Lord Chancellors and Eng- 
lish Judges who have been nourished upon a 
constitution wherein the law is supreme in all 
its. various shades of meaning.^ It is pretty 
certain t^t ^dia’s salvation lies in' close imita- 
tion of Engli^ political institfitionis modified, 
undoubtedly, by geographical wd . tffiysical 
conditions.. Therefore, so long kil India does 
not atta^ Doininimi status, let’ ' ^ higheet 
tribunal'^, situate at* a plkce where' no extra- 


neous force to^ kiflMnteHbe course of 

justice. •. .s , .... 

. The outsfah^hg 'feature' bf th'^ English con- 
stitution is 'ttie cmaplete and genuine iudepeu- 
dence of the judiciary of the executive. It will 
s^ce to point out . that the Prime Minister of 
England is liable to be tried like an ordinary 
citizen by a Court of Justice for any breach of 
law. Such being the, sovereignty of the judi- 
ciary, the chances of its ever being influenced 
by the executive are very remote indeed. This 
is further guaranteed by the courage of the 
people, such being their political training, to 
expose any miscreant, however high his posi- 
tion may be, to public censure. One has to 
refer to Jjord fiirkenhead’s article on “ Eng- 
lish Judges ” published in the columns of -the 
Law Times to see how many Ijord Chancellors 
were taken to task and disgraced publicly for 
their improper conduct. Their independence 
is further guaranteed by the fact that the Judges 
are irremovable unless there be a jcunt address 
of both the Houses of the Parliament. 
Under these circumstances, it is very unlikely 
that the Judicial Committee -of the Privy 
Council will allow its decisions to be tampered' 
by executive or administrative conraderations. 

The supporters of the proposition perhaps do 
not realise that in case the Imperial Court of 
Appeal is located in India the Judges will be 
appointed on the recommendation of. the execu- 
tive by the Secretary of State for India. 
Therefore let the ultimate Court of rectifica- 
tion of miscarriage of justice be situate at a 
distance far remote from the influence of the 
executive of India. 

Now, let us consider the questioh of expenses. 
There can be no two opinions on the point that 
Counsel practising in England are far more 
expensive than Counsel here in India. Bat 
tinder the present system India is not paying 
anything towards the pay of the personnel of 
the Judicial Committee. If the pay of the 
. Judges be made a charge on the Indian reve- 
nue, as the location of the C^urt in India will 
necessarily entail, the administration of justice 
will be dearer than it is now. The High 
Courts are, for all practical purposes, the final 
Courts of Appeal in India and.it is only excep- 
tional cases which are taken up in app^eal before 
the Privy Council. Therefme it does not seem 
desirable to create an unhecessary charge on 
the Indian revemie by shifting the 'sefit of the 
Mvy Council to India. 

• A. P. Pandey, m.. sc;, IJ-B, 
163 


fl#f 






: /s. 


CALCUni ttfl« CODSf^ V: 

BaM^ dM^ilMBm f* ^ 

{ti» l■ ^■ <l ■ l ^^ illl lo >■ ibBi wiwt«« ■ ^■.' 

Civu. Appellate JuWBDicriaN. Bef<^ ' PAS- 
TON AND CHAKRA VAHTI, iJ. M. A/!K®.':401 
OP 1926. ^ABm CHAKDRA BUBUA 
V. ETINJAN and others. The 28rd July 
• 1926. ' 



additioi^l' ^v^ohce^lh ;; * 


JLLA and;'. ■■ 


Addhivnal evidetm, taking df^ in, df 
stage. , 

• Thia appeal is against pi order oi thfej^idriet 
d^udge <rf Chittagong, alhrming the deciaipn and 
ordw df.the MnuBjf of i^ortb llpujah,. setting 
aside a lale held in execution of a nRHilgage- 
decree. 

. Tho facts df tbe.cBse are m follows 
In exeention of a mortgagerdecree the- de- 
cree-holder pnt up; for sate the mortgaged, pm* 



C^li BeVIP^NAL J 
■ ttAii.j, Civil’*, 

SlflStlCB (}ARi_ 
fendants, Petitioners «i KABII^T 
DRA . BHAtTACltARj'A i^d 
Phunfiffs, Opposite Pitfty. iThe 30^'^ft. 

Specif lielief 4'ct (t^/_lS77)^/ec. ^Balfga- 

dar, di^sses^gn oj— Possessory if, main- 

tainable by igfljiH,or^— Ouster of teWdnf', if dis- 
possession of-'l/itidlord. ' 

. The quest^n for deterinini|tiqn ih this Rule 
VR^-IWHUCI pui. ui(; wi «*« f— Revi^bh No. 211 

perties and puachaaed the same himself 12th of m&—:Sheikh Garmitd t. Anamfa Kishore 
March IffiJl. On 10th April 1924 .ChviodhryljanA Cm! Re^vision No. 385 of 1928— 

ment-debtor Sieemati. Etinjp deporited. the Sheikh. GftibujUa V. pajdhdta Kumar Roy) was 
purchase-money and applied for setting aside whether. ,t^ Plaintiffs, .Oj^osite Party, hot 
‘ the sale under Or. 21, r. 89, C. P. C. Dilution having , h^n in actual physical, posse^i of the 
/V# iUA fisti/trp:A.hQlflAr.onl6tli laudB ii) suit but having been lU *''|boBsefii8ioii 

: . 1 - .it. ■’t* ^ 


. was filed on behalf of the deorhe-holder po Idth 
May 1924 and the hearing was fixed fo^ ^th 
Apil 1924. On that date a <x)nH?>«W^;I»«*V 
tion was filed ostensibly oii behalf (ff. Rtinjan 
by which she- sought to withdraw the- . ifiept*'* 
atootmt and 'agreed. to the ■ confirmation. 
sate, and-order to that effect was pasfpfi. On 
16th SepteEaber <19£4 the said Etiojan |i#fi an 
applieattdm ehallehguqi the .compromisfi^ and 
alleging that her agent, having been 


through their .targadars weth entitled to suo 
under sec; 9 of the Sp^ific. |lelteif’.^i. The 
Mtmsif oi IRlbiga^ wnq h^. tlte smtsheld in 
faVofir of the ^mtiffs'ana decr^ the suits. 
.^mPs^. thisdecisioQ of the' Munsif tlie iPeti- 
'.ti^ro pblaip^ tiie present Rules. . 

His Xiordehip-ihipM jthi|t ’thh suits ..w6|is iigin- 

4amahte , and, ip.diSfjl^iiW 

„ - ...Fwe*-"'- .follows iT—j ... .. . .. ; . 

by "the ' dedree-holder,’ oollusiYely put -inV-the “ This.lewmed vaM ,i[f>r the Rdtifid^s refer- 
a^otesaid petition and vrithjhew the monay, and red to the case .of fi .Q. iW. N. .M6; ;Th^ case 
praying fop setting aside .flie«wd«? cpnfiimmg bovver dp(i8.i9!i}*, apfiwito baVe. been followed 
Msate. ‘ The Mimsif fouxd tl».cw»e.tftJttd^ 

ahd tteating the lipphcationias m thft'teceftt/ .N ‘ m 

for wyiew granted her prayer and safr asidb. tb® -whom |pai|s^twa8,pmieldered ^ 

^te‘ The dectae-holtoE aj^ed.ito ibe ps- thhl;^ ouattt.xrflienwiiKouster.of tho land- 


trict Judge' and ^thelettoefl. Judge* raftjsr pp^ly 
hearing flib’apiieal, of his own. iwdiw 
frirffier. eyideno*4'and'thei»Mter.,agreail>i( <?!**“ 
tlm MuhMf di^issedithe appeal ■ > -*«- 

Rabu Prohe4k’^nUm Dais lot ■ the »tep®l- 
tent coo^iided that the Courts he^ V.hw,^ no 
jnrisdictiiiotdentwiMn the. ipplkatten.-^md 
'enydin layr httfaatiii^'tlte sahwiasraniapplt^ 
tion ftr fevispw;' w>t 


ipsdfflr TO 
•9 ” 


bW sub'uh^ sec. 


'IJ 716 •• fo&Qwiidd ‘ '■ . '' 
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bread aud such water alternately from day to 
day until you die.” It was subHiituted about 
the beginning of the reign of Henrj- IV by 
|)cnance and imprisonment in a narrow cell 
with absolute starvation. 

Among other punishments pillorj' w’as one of 
the very cruellest, the [lopulace .being called 
in to aid the vengeance of law, and terrible in 
many instances were the sufferings inflicted by 
an excited and Ignorant mob on an unpopular 
offender who was sometimes literally stoned to 
death. When the ears were nailed to the 
pillory the victim had sometimes to tear them 
off. 5 Kliz., C. 14 enacted that any person who 
forged any false deed, charter, court-roll or the 
Will of any ^lerson with intent to defeat, reco\er 
or change the interest of any iierson in any real 
property or who should give any such deed or 
writing in evidence knowing it lo be lorged 
shall liesides suffering imprisonment for life 
and forfeiting the profit and issues of his land 
for life ■' be set upon the pilloiy in some oiien 
market-town or other open place and there to 
have both his ears cut off and also his nostrils to 
be slit and cut and seared with a hot iron so that 
they remain for a perpetual note or mark of his 
falsehood.” 


In Hemy VII I’s time the penalty for 
merely striking so as to draw blood was the 
loss of the right hand. The cucking-stool, the 
brank, and the seoldls bridle were in general 
use for scoldsl Whippings with rods, birches, 
leathern whips or heavy scourges of cords were 
dealt out freely and the extent and severity of 
the flogging seem often to have been quite at 
the pleasure of the flogger. , Under Edward VI s 
Statute of Vagabonds, idleness and vagrancy 
were made penal in as high a degree as any 
offence except tre.i8on and the punishments were 
branding, beating, chaining up and burning 
through the gristle of the ear. Thus mere 
vagabonds were often branded with a V and 
idlers with an S for slave. 


These disabling punishments partly answer- 
ed the demand of revenge and retaliation and 
being shwp, strong and permanent they better 
suited the rough and ready character of those 
times. Increasing humane notions have swept 
away these physical disabilities but death, the 
most absolute and the permanent disabler of 
all, has surviigdcjill attacks. 


CVabBUL 

AD INTEHIM PROTECTION UNDER 
THE PROVINCIAL INSOLVENCi 
ACTS OP 1907 AND 1920. 

The latest Ruling reported at p. 834 of Vol., 
80, Calcutta Weekly Notes has brought about 
a far-reaching change in the law on ad interim 
protection in Insolvency cases. In this caw, 
Cuming and Page, JJ., have held • that 
under the Provincial Insolvency Act, V 
of 1920, the Courts exercising Insolvency 
Jurisdiction cannot grant ad interim protection 
in the exercise of their inherent power duriQg 
the {lendency of the Insolvency proceedings as 
the insolvency Act V of 1920 has made no 
specific provision for it. Mr. Justice Cuming's 
judgment is clear aud emphatic and Mr. Jus- 
tice Page gives a concurring judgment. This 
decision would cause hardship to some 
fieople who really deserve sympathy and who 
seek protection of the Insolvency Court, when 
hard-pressed, to save themselves from the 
ignominy of arrest and other insults at the hands 
of the creditors. 

Under the old Provincial Insolvency Act, i.e., 
Act III of 1907, there was also no specific pro- 
vision for gmuting ad interim protection, but 
Mr. Justice Asutosii Mookerjee, in the case 
reported at p. 586 of Vol. 14 hi the Cal- 
cutta Weekly Notes, was of opinion that 
the Insolvency Court could grant ad interim 
protection on a true construction of sec. 47 of 
Act HI of 1907 and of sec. 151 of the Civil Pro- 
cedure Code of 1908. The Insolvency Court 
has been granting ad interim protection in 
pursuance of the decision reported at p. 586 of 
Vol. 14, C. VV. N., in the exercise of its in- 
herent power, even after the Insolvency Act 

V of 1920 came into force, though there was no 
specific provision made in Act V of 1920 for 
the grant of ad interim protection ; but now that 
the decision at p. 834 of Vol. 30, C. W. N., is 
published, the Insolvency Court would no more 
grant ad interim protection. 

Now, here we are face to face with a conflict 
of rulings of two of the High Courts. After the 
passing of the New Provincial Insolvency Act 

V of 1920, the High Court of Madras held, in 
a case reported at p. 677 of Vol. 85, Indian 
cases, {Ndllagati v. Ramana), that the Insol- 
vency Court had ample jurisdiction under Act 
y of 1920 for the grant of an adrinterim pro- 
tection in the exercise of its inherent * power. 
The High Court of Madras followed the judg- 
ment of Mr. Justice Asutorii , Mookerjee 
reported at p. 586, 14 C. W. N., and discussed 
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tbo l&w on the subject and held that under sec. 
6. of the Insolvency Act V of 1920 (which sec- 
tion is a verbatim reproduction of sec. 47 of 
.^Act ni of 1907), the Insolvency Court had 
jurisdiction to grant ad interim protection in 
the exercise of its inherent power. The 
learned Judges of the Madras High Court 
observed that as sec. 5 of Act V of 1920 
is a verbatim reproduction of sec. 47 of Act III 
of 1907 aQd as on a true construction of sec. 47 
of Act m of 1907 in 14 C. W. N., p. 586, it 
was held that the Insolvency Court had in- 
herent power to grant ad interim protection, so 
under sec. 5 of Act V of 1920, the Insolvency 
Court had power to grant the same relief in the 
exercise of its inherent power. 

It is to be observed here that the attention of 
their Lordships Cuming and Page, JJ., 
not drawn to the case reported at p. 677 , 85 
1 udian Cases, Nallagati v. Ramana ; at least it 
seems so from the reports. If the ation- 
tion of their Lordships' would have been 
drawn to this Madras High Court Buling, 
the decision might have been otherwise. 
I hope tliat k)me lawyer member of the 
Legislative Assembly would kindly take up 
the question and set at rest the two con- 
tradictory Rulings of the two High Courts by 
inserting a specific provision- for ad interim 
protection and thus remove the hardship for the 
protection of some really deserving people — 
which protection is, according to the Statement 
of Objects and Reasons, one of the aims of the 
legislature in passing the present Insolvency 
Act V of 1920. 

SoBESH Chandr.\ Ghosh. 

LONDON NOTES. 

(Bbom odb Cobbespondent.) 

The hearing of Indian Appeals by the Judi- 
cial Committee has been once again resumed 
but at present there is little prospect of com- 
pleting the Indian list before the Long Vaca- 
tion. 

Judgment has been delivered in the following 
apfieals : — 

Rawat Shea Bahadur Singh v. Beni Baha~ 
duT Singh, in which the question for deter- 
mination was* the validity of a Will which 
gave a poyor of adoption. The Judicial Com- 
mittee confirmed the findings of the Court of 
'the .Judicial jCommissioner of Oudh and dis- 
missed the appeal. 


Niladri Sahu v. Chatmbuf Das (Patna), 
where the question at issue was whetiier a 
mortgage was binding on the property which it 
purported to transfer or merely gave a personal 
right against the mortgagor. The lower 
Courts had refused a mortgage decree but their 
decision was reversed by the Privy Council and 
the appeal allowed. 


July 8th.— Before Loan C.\ESOx, Mr. 
Ameek Ali ana Sib John Wallis was heard 
i{<nn Bujhawan Prasad v. Kuldip Sahay — 
Messrs. Dunne, K. G. and Hyam appearing 
for the Apiieallant and Mr. Dubi for the Res- 
pondent. The appeal raised the question, of 
anlecetlont debt and Counsel for the Appellant 
stated that in view of the decision in Brij Nara- 
in V. Mangla Prasad (L. R. 51 I. A. 129), he 
was not in a position to contest the decision of 
the High Couit. 


On the same day, Lucas v. Bank of Bengal 
was heard by the same Board. The Appellant 
raised several objections to the validity of a 
mortgage of which the Bank had obtained a 
transfer from the original moitgagees and on 
which their suit was founded. Sir G. Lown- 
des, K. 0. and Mr. E. B. Raikes appeared for 
the Appellant and Messrs. A. M. Dunne, K. C. 
and Douglas McNair for the Respondent. 
Judgment was reserved. 


July 12th.— Before the Lobo Chakckllob,' 
Lord'Justice Wabbinoton and the Chief Jus- 
tice OF Can.\da, an appeal was argued from the 
.High Court of .^mbay, SobhagmtU Gianmal v. 
Mukund ('hand. The Respondent claimed 
nearly 2 lakhs of rupees as due to him on con- 
tracts for tlie purchase and sale of cotton and 
also for teji mandi transactions. The claim 
was resisted as teing of the nature of gambling 
and wagering within the meaning of sec. 30 of 
the Contract Act and the Bombay Act of avoid- 
ing wagers (HI of 1865). The validity of the 
transactions has been upheld by the High 
Court. Hon. Geoffrey Lawrence, K. G. and 
Mr. E. B. Raikes appeared for the Appellant 
and Mr. A. G.. Glauson, K. G., Sir Geo, Lown- 
des, K. C. and Mr. B. K. Ghappel for the Res- 
pondent. . Judgment was reserved. 

G. D. M. 
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VAKALATNAM.l 1^’ CKIMINAL CASES. 
To 

The Edixok, ’ CAtouTXA Weekly Notes. ” 
SlK, 

Permit me, tlirougli the columns of your 
esteemed journal, to place before the legal pro- 
fession and the criminal judiciary the law as to 
the filing of mkdatmma in criminal CAses. A 
recent Executive Circular of the Government of 
Bengal in the Judicial Deptirtmeut requiring 
Mofussil Criminal Courts to insist on tho tilini> 
of separate power's by a party in a criminal case 
in which he is represented both by a pleadc 
and a muktear has once more brought to the 
forefront {he question— Whether it is obligatory 
on a party w'hen he is represented in a criminal 
case by a pleader or a muktear or both to file a 
vakalatnaina or mvklearnama or separate 
powers respectively? 

Now, sec.'d, cl. (i), sub-cl. (r) of the Crimi- 
nal Procedure Code, which defines the word 
" pleader ” makes it abundantly clear that 
there is no distinction in the eye of the law bet- 
ween a pleader and a muktear, while acting in 
a Criminal Court. Hence, it does not appear 
how far the Executive Circular referred to 
above is valid in law, specially when there 
seems to be no objection to two or more pleaders 
or two <ar more muktears appearing and acting 
on the strength of the same power. The Cir- 
cular in question seems to be ultra vires having 
regard to the express jmwision of the law as 
laid down in sec. 4 of the Criminal Pi'ocedure 

Code. . 

The next question which arises for conaiaera- 
tion in this copnection is-rWhether it is. at all 
obligatory on a party in a'' criminal case to file 
a power when he is represented by a pleader or 
mukjlear? The Criminal Procedure Code con- 
tains no provision as to the appointment of a 
pleader or the filing in Court of a power. But 
the Civil Procedure Code has expressly laid 
down in Or. 3, r. 4 the law as to the appoint- 
ment of a pleader and the filing of the power in 
Court, Tn fact under tlie mandatory provisions 
of the Civil Procedure Code no pleader can act 
or apiiear in a Civil Court except on tlie autho- 
rity of a written power duly executed by a party 
. or his agent and filed in Court. It is not there- 
fore strange that the legislature which laid 
down elabmate proviaiou'lor the appointment 
of a pleader Spa the filing of a power in civil 
cases m^CK'f^^ioviBion whatsoever in this 


direction for criminal cases. The only legiti- 
mate inference is that the legislature whicii per- 
mits an outsider with the permission of ttie. 
Court (vide definition of the wmd-'' pleader 
in sec, 4, Criminal Procedure Code) to act in a 
criminal case never intended that a power must 
be filed by a pleader or muktear before be can 
act in a criminal case. The provision of the 
law as laid down in sec. 340, cl. (1) of the Cri- 
minal Procedure Code also supports this view., 
idupposing that an accused person gets a 
pleader to defend him in a criminal case* but is 
unable or unwilling to file a power. Is it con- 
tended that in the face of the imperative provi- 
sion of the law as contained in sec. 340, cK (J.i 
of the Criminal Procediue Code, that " any 
person accused of an offence before a Criminal 
Court may of right be defended by a pleader," 
the Court would be justified in disallowing the 
pleader to act on the ground that he has filed 
no power? The answer must clearly be in the 
negative. 

The question has also been jiulicially consi- 
dered, though not by the Calcutta High (.'curt 
but by other High C'ourts. For instance, the 
Patna High ('ourt has recently held in a case 
(Criminal Bevision No. 20 of 1926)„reported in 
94 Indian Cases 714, that no vakalatnama need 
be filed by a vakil while conducting a criminal 
case ; and the law as laid down in sec. 4, Crimi- 
nal Procedure Code, makes no distinction bet- 
ween a pleader and a vakil and a muktear 
while conducting a case before a Criminal 
Court. It was also held by the Madras High 
(.!ourt (vide 7 M. II. C. R. App. xl) that no 
vakaMnama was required to be filed by a 
pleader for the accused in a criminal case. 

Such being the state of the law on the i^wint, 
1 fail to see liow the Criminal Courts can at all 
insist on the filing of vakalatnama or muktear- 
nama by a pleader or muktear, and how can 
the executive Government order the Sulmrdi- 
nate Criminal Courts to exact double powers 
from parties wlm are represented both by a 
pleader and a muktear? The question is of 
paramount imiwrtance as the filing of each 
}X>wer means jiayment of Re. 1 in court-fee 
stamp. I appeal to you, sir, to comment edi- 
torially on the question and to draw the atten- 
tion of the Hon’ble High Court and of the Gov- 
ernment to it. * 

I remaita. 

Sir, 

Yours faithfnlly, 

KiBAN Chandba Ghosi, 

1 (« 
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Judicial Committee for hearing Indian af« 
peals in urgent need for strengthening. 

The Judicial C^oiuiuittce of the Pfivy Council 
has gone iuto I'cccsa from the beginning of this 
month owijig to the long vacation and will 
uot resume its sittings till its temiiuation in 
the first week of October. We regret to note 
that during the last session the hoard of the 
Judicial Coyimittee for hearing Indian appeals 
e.\perieiiced great diHiculty in securing a sufli- 
cient number of J udges of Indian experience and 
Kx-Chancellors or Law Lords, })resent or past, 
who are members of the I’rivy Council, to lend 
their services for hearing Indian ap{ieals. Of 
the Indian Judges Sir John Ldge is too ill to 
attend. The Kt. Hoii’ble Mr. .Ameer All, in 
s))ite of his advanced age, is never reluctant to 
lend his services although it causes a 
severe physicial strain to him. Sir John 
.Wallis, the late Chief Justice of Madras, fur- 
nishes new blood in this venerable tribunal, 
liis Indian experience is limited as an ex-Cbief 
Justice of the Madras High Court. It will 
take him time to familiarize liimself with the 
local laws and customs prevailing in the other 
Presidencies and Provinces of India. Sir Law- 
rence Jenkins, who began his Indian career as 
a puisne .Judge of the Calcutta High Court and 
thereafter served as Chief .Justice of the Bom- 
liay and Calcutta High Courts for the 
full term in succession, would have been 
an ideal member of the Judicial Com- 
mittee for rf^dering assistance to the emi- 
nent English Judges who may be requi- 
sitioned, and willing to lend their services for 
'disposing of Indian appeals. But unfortunately 
we are very sorry to learn that Sir Lawrence’s 


health has quite prematurely broken down. 
,We have noticed of late that while as many as 
five Law Lords and ex-Lord Chancellors are 
found to serve in a Board for hearing Canadian 
appeals, not more than three members of the 
English judiciary are available for bearing the 
Indian apj^i^als. Their reluctance may be due 
to tile fact that their Jjordships do not find 
themselves quite in their element in the ad- 
ministiation uf an alien system of law. There 
was a lime when eminent English Judges 
sitting in the .judicial C'oiuinittee boldly bore 
the burdeu and have in no small measure con- 
tributed to the elucidation and the development 
uf even the personal and customary laws of In- 
dia. We would therefore ap[)eul to the noble 
Lords to follow in the footsteps of their illus- 
trious predecessors and manfully take to the 
task of reviewing the decisions of the Indian 
High Courts in the broad spirit of equity and 
justice which have gone* to build up the pres- 
tige and fair fame of the Privy (Council in this 
distant country and inspire confidence in tlie 
Board amongst its teeming npllions. We in- 
vite the attention of the (lovernment of India 
as well and w: uld urge on them to take early 
steps for appointing such Indiqp members of 
outstanding merit to the Judicial Committee as 
w'ould lie in a jxisitiou to render valuable assist- 
ance to the Law Ijords and ex-Ixird 
Chancellors who would in that case, we 
preKume, be as willing to lend their ser- 
vices fur the disjiosal of Indian appeals 
as they seldom grudge when their ser- 
vices are requisitioned for the disposal of Cana- 
dian and other important Colonial appeals. 
The discrimination that the noble Lords have 
of 'late been observed to make in the matter of 
lending their services in respect of Indian ap- 
|)eals is producing considerable dissatisfaction 
amongst the Indian public and it will indeed 
be very unfortunate to allow it to gain ground. 
It is therefore a matter that shWd receive the 
immediate attention of the Indian as well as 
the British Government. 
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Trade mark. 

The recent decision of the Bombay High 
Conrt in Wulfing v. Jivandas, reported in SO 
Bom., page 402, U of great' importance to the 
mercantile community. The action in ‘this 
case related to the two well-known medicinal 
products, Sanatogen and Formamint, which are 
very largely used. It appeared that prior to 
the declaration of the war in August 1914 the 
i’laintiffs carried on business of manufacturing 
chemists among other places at Berlin, Amster- 
dam and London. For several years prior to 
1914 the Plaintiffs had manufactured and sold 
under the names Hanatogen and Formamint 
certain chemical compounds for use in medicine 
and pharmacy and made according to secret 
formulae. 


The said compounds were first imported into 
India and sold under ttie said names by the 
Plaintiffs in the year 1906 and a ueciaration of 
ownership of the marks was registered in India 
in 1906. Within a short time the said com- 
pouuUs acquired a very high reputation through- 
out India and the sales thereof were large and 
profitable and the Plaintiffs contended that the 
names " Sanatugen ” and '* h'ormamint ” had 
come to mean chemical compounds of the J'laiu- 
tiffs’ manufacture. On the outbreak of the nar 
the said compounds nQcessarily ceased to be im- 
ported into India from Berlin, but they conti- 
nued to be imported by the Plaintiffs' Lonilou 
firm until the property and assets of the latter 
in London were sold in June 1917 by the Con- 
troller appointed under the Trading with the 
Enemy (Amendment) Act, 1916, to Oenatosan, 
Lrimited. He'nceforward’ the said Genatosaii, 
Limited, imported the said compounds under 
the names “ Sanatogen ’’ and “ Formamint.” 
.On the termination of the war the Plaintiffs 
started and imported ‘‘ Sanatogen ” and “ For- 
mamint ” from Berlin claiming that they were 
the original manufacturers and had the original 
exclusive light to the use of the said names, 
which right by the treaty of peace was restored 
to them. The Defendants imported into Bom- 
bay seme compounds under the names ■ of 
“ Sanatogen ” and ” Formamint ” and began 
to sell the same at much lower rates than the 
.Plaintiffs’ said goods. The Defendants inter alia 
contended that the trade marks “ Sanatogen ” 
and “ Formamint ” were avoided and removed 
from the Mmter of trade marks in October 
1916 by ana under the order made by the Board 


of Trade and under the rules under the Patents, 
Designs and Trade Marks Temporary Buies Act, 
1914, and thereupon the said marks and names 
becaine public ^-operty both in England and in^ 
India. They further pleaded that the said 
names and marks became public property by 
reason of common user. 


It was held that in respect of rights in trade 
marks and trade names any rights acquired by 
the parties in England have no effect on the 
rights of the parties in India and the rights of 
industrial property in India are governed by the 
laws of India and are in no way affected by the 
laws of England. It was pointed out that 
there being no Registration Act in India giving 
the right of property iu trade marks by regis- 
tration, the only right of action a trader or manu- 
facturer has is the common law right of action 
which entitles him to an injunction restrain- 
ing the use of trade mark belonging to them 
if such use is calculated to pass off the Defen- 
dants' goods us the goods of the Plaintiffs’. 
It was held that the fact that in England since 
the avoidance of the trade mark in 1916 a large 
number of manufacturers have been manufac- 
turing Sanatogen and Formamiift did not 
affect the question in India at all and the Plain- 
tiffs were entitled to the rights in the said trade 
marks as possessed by them at the outbreak of 
the war and that sale by the Defendants of the 
compounds under the names Sanatogen and 
Formamint was an infringement of the Plain- 
tiffs' said rights. 


INSANITY AS A DEFENCE IN A CRI- 
MINAL TRIAL IN INDIA. 

Insanity from a medical point of view is not 
synonymous with insanity from thi* point of 
view of criminal law ; and a true appreciation of 
this distinction is highly necessary before one 
sets up the plea of insanity as a defence in a 
Court of .lustic'e. What is then connoted by 
the term “insanity”? To lay people, it 
means some derangement in brain making a 
man unfit for affairs and resulting in some |)ecu- 
liar change ip manner and disposition of the 
diseased. Even medical experts in defining 
this disease find a very hard nut to crack. 
Dr. Ewens has honestly confessed jn bis book 
“ Insanity in India ” that it. is, comparatively 
easy to recognise that a person i% insane but it 
is difficult to embrace all the varieties of mentul 
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disease in one CQmpffJk^^l^ye‘(tej&nition, though 
the attempts to do so have been very many. 
Instead of criticising the various definitions sug- 
^gested by eminent authorities, let us confine 
ourselves to the one given by Buckneil which 
has been accepted in some quarters to be less 
objectionable. Buckneil calls it a disease of 
the brain affecting the integrity of the mind 
whether marked by intellectual or emotional 
disorder, .this not being the mere symptom or 
xe&ult of fever or [loison. ' But this definition 
docs not stand the legal test as laid down in 
sec. 84, I. P. (!., and is defective in two ways, 
firstly, our law does not extend non-liability 
to the cases in which insanity affects only the 
emotions. Secondly, if high temperature or 
poison produce imsoundness of mind and des- 
troy the cognitive or intellectual faculties of a 
person, he, I submit, is entitled to immunity 
recognised by our law. 

Wliat is then meant by ‘‘ insanity ” from the 
legal view ? The laW of India on the subject of 
insanity as a bar to criminality is to be found 
in sec. 84, 1. P. C., which section, to all intents 
and piir|)oses, is a “ replica ” of the law as it 
was staled in McNaghten's case. Sec. 84 limits 
non-liabilit^y only to those cases in which the 
insane person, “ by reason of unsoundness of 
mind, is incapable of knowing the nature of the 
act or that lie is doing what is either wrong or 
contrary to law.” Thus the ingredients of legal 
insanity are — (1) There must be unsoundness 
of mind. Unless there is mental disease, there 
cannot be insanity within the meaning of the 
I^enal Code. The presence of mental disease 
alone is not sufficient. (2) It must also appear 
that ^he insane {xsrson, by reason of disease 
affecting the mind, was deprived (at the time 
of the committing of the criminal act) of the 
power of distinguishing right from wrong. Ac- 
cording to medical science insanity may affect, 
the intellectual as well as moral functions of a 
man's mind. It is only when mental disease 
destroys a man’s intellectual or cognitive facul- 
ties which guide his iactiona and thus deprives 
him of the fjower of passing a rational judg- 
ment on the character of his acts that our law 
allows immunity. If the cognitive, faculties 
are sound but the functions of the moral 
sens& — our will and emotions — are diseased, 
sec. 84 affords no protection. That is the test 
laid dowp by our law. (Refer to 3 P. L. W. 
356; 7 W. R. 64; 23 Cal. 604: 23 C. W. N. 
621 ; 34 CaJ. 686 and many other cases on the 
point). 


Law exists for the welfare of sccietjf and as 
sueli it must control even the insane as far as 
possible. The doctrine of non-responsibility , 
laid down in sec. 84, must not be applied so as 
to unduly diminish the ordinary legal rule that 
makes a man liable for his acts. It may be 
mentioned here that in a case reported ui 23 
Cal. C04, the learned Judges refused to extend 
the doctrine of Tion-re8iK)nsibiiity to the cases 
in wliich insanity affects only the emotions and 
the will on the ground that the object of 
criminal law is to make people control their in- 
sane as well as their sane impulses. 

Then there are certain salutary procedural 
safeguards that are intended to prevent abuse 
of immunity granted by sec. 84. Law pre- 
sumes every person to be sane unless the con- 
trary is proved and even in case of lucid inter- 
vals, there will be a rebuttable presumption 
that the offence was not committed during 
derangement. liefer to 20 W. R. 70. Then 
again, it will not avail merely to raise 
the plea of insanity. Tlie onus is. upon the 
prisoner to prove it. " (Vide sec. J05 of the In- 
dian Kvidence Act*. Considering the gravity 
of the position— a ixisition in which even most 
gruesome crimes will be condoned, our (’ourt^ 
very rightly demand strict prcxif of the fact 
that the accused was insane during the commis- 
sion of tlie crime. How far then may insanity 
be inferred solely from the nature of tlie act 
complained of and the conduct of the accu^d 
at tliut time? Here again medical and legal 
jurists do not agree. There is no gainsaying 
the fact that crimes committed by the insane 
generally show certain f^eculiarities which are 
of some assistance in distinguishing such 
crimes from those committed by sane people. 
Nevertheless, it is not always safe to allow a 
plea of insanity in a trial upon an inference 
drawn merely from certain peculiarities of the 
crime. Let us take an illustration. A man 
deliberately murdered his wife believing that 
she was haunted by evil spirits. His cognitive 
faculties do not appear to be impaired. Our 
law will not excuse him ; but a medical man 
may pronounce it to be a case of insanity. 
Then further suppose that the culprit makes 
some attempt at concealment. Legally, this will 
be 'another proof that his reasoning faculty was 
intact. But medically, even such conduct may 
be consistent with insanity as Dr. Ewens ob- 
serves that the shock itself suddenly sometimes 
produces an amelioration and then the person 
in fright makes some effort at concealment. 

ITl 
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' Then what should be the standard ol* pruol? 
Each case will certainly be governed by its 
peculiar lacts. In this coiineclion the follow - 
ijig passage may, with j)rotit, be reproduce! 
Ironi a very interesting judgment quoted at 
length in Mi\ itatan LaTs lx)ok, •* The Law oi 
( 'rimes ” : — 

“ ilan, at his best, is only a very highly 
developed animal with all the iiislmcts auu 
passions of tlie inferior animal. Jn him they 
are softened .... controlled by gejierations 
of civilisation and education and restrained by 
social opinion and the fear of punishment . . . 
Maji, at his worst, is very little above the lower 
animals and is only ina<le more dangerous by 
that i'eason which distinguishes him from 
them .... Education, religion, civilization, 
all strive to cover up or find excuses for tliis 
blood-thirstiness; hut it is there as pan of our 
animal nature; it may be controlled but it can 
jjever he eradicated, llie crime called * run- 
ning amok ’ . . . . may be due to ... . in- 
sanity .... But J believe that in the major- 
ity of cases it is nothing but the reckless indul- 
gence of a natural desire to kill ” (17 C, P. ]i. 
K. Mil). After criticising the human nature 
at length, llie learned Judge holds that the 
theory of insanity jniist be proved to tlie ex- 
clusion of other hyjiotheses. 

To wind up, the law as administered in In- 
dia is considered to he defective by some 
jurists in that it does not cover those cases in 
which loss of control is caused by mental 
disease. The English law on the point is at 
present in some ways in advance of the law as 
it was stated in McNaghten's case. 

It is for the Indian judiciary and legisla- 
ture to consider whether they are ])repared to 
extend the scope of sec. 84.’’ 

Budbassu Sekhar Mukhbrji. 


Cmtipoiikiicc. 

To 

The Editor, “ Calcutta Weeelv 
Bir, 

Your learned correspondent's note on 
Vakalatnama in (Criminal Cases ” cannot fail 
to arouse the interest of the legal profession 
and 1 instinctively feel inclined to ask you to 
publish what 1 have got to say on tjie topic. 
\\ hile writing this, i am fully cognisant of the 
fact that after the enactment of the Bar’ Coun- 
cil Bill, the scope of the subject will be confined 
to the grade ol pleaders and innkhtears only; 
nevertheless 1 hope 1 am justified in endorsing 
the correspondent’s views and joining him in his 
prayer for an editorial comment. Jt is no use 
making a secret of one’s feeling of humiliation 
when one is called iq)on to file a vakaiatmma 
in the absence of any statutory provision en- 
joining to do the same. What the learned 
correspondent says on the subject witli regard 
to the Mofussil Courts holds good in the case of 
the High (JourLs as well so far as the law is con- 
cerned. 1 am not aware of he rules framed by 
oilier High Courts, but the High Court of Allaha- 
bad has framed a rule which jtims as follows : — 
“ attorney or vakil, except when repre- 
senting another advocate, attorney or vakil, 
shall appear or plead in any suit, appeal or pro- 
ccrdiiUf in this (Jourt until he has filed u vakalaU 
nama authoiising him to act in the matter.” — 
Ch. XV, r. a. 

1 am told that it has been ruled by the Alla- 
habad High Court that the expression proceed- 
ivg covers the case of a criminal appeal. If so, 
it is respectfully submitted that the construc- 
tion is in direct conflict with the rule of ejus- 
dem generis y and one feels inclined to doubt the 
accuracy of the ruling. 

A. P. PANDBy. 
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made to the judgment Ameer Ali and Hen- 
derson, JJ., in iiie ot Abbas Peada w 
Quven-Emyress in iJ C. W. N. 484. Should the 
executive (rovernment be unwilling to with- 
ilraw the circular, it would be desirable to have 
the question tested in the High Court. 

Compounding of offences. 

Uiie should have thought that no question 
could arise as to the effect of a compromise 
arrived at in a criminal case between the com- 
plainant and some of several accused. Where 
on the complaint or information of an indivi- 
dual several persons are placed on their trial on a 
particular charge arising out of an incident in 
which each of those persons did some injury to 
the complainant, each of such persons has to 
answer the charge individually. The policy of 
the legislature in allowing the compounding of 
an offence is to give the person aggrieved an 
opportunity to settle the matter with the offen- 
ders on such terms as he may like. The 
legitimate object of jmnishment not being 
retribution, it is fit and proper that the 
injured party should have the right to 
oom[)romise. .\t the same time preserva- 
tion of law and order and the saie-guard- 
ing of the community at large being the prime 
consideration in inflicting a punishment on an 
offender who has broken the law and has done 
injury to a fellow citizen, this right of the in- 
jured party is subject to the limitation that in 
cases of serious offences the compounding must 
be with the leave of the Court. The desire to 
secure the greatest benefit to himself by 
dropping a prosecution for a serious offence 
may in many cases result in mischief to 
society and frustrate tUc very object with 
which a system of piinfehment for offences 
committed has been provided for. Once the 
settlement is effected in accordance witli law , 
the accused can no longer be ]jut in y)eril of a fur- 
ther prosecution for the same offence; in other 
v»ords, the compounding will have the effect of 
an acquittal of the accused. 

Where there are several accused persons and 
each of them has committed an offence against 
the complainant who has a grievance against 
each of them, he is at liberty to compound 
.the matter with all or any one of them and he 
alone of the accused with whom the compro- 
rnise is arrived at is entitled to the l>enefit of an 
acquittal.. It is common sense that in such 
a case even altiBr the compromise with some, 


the case may be proceeded with against the 
others ^ith whom no settlement lias been 
ariived at. Sec. 345 of the Code whicn deals 
with the law on the subject as it stood before- 
the amendment was prett'^ clear and there w^as 
hardly any room for discussion as to whether 
the compounding of an offence with one of seve- 
ral accused could operate as an acquittal of 
all of them, but judicial opinion was expressed, 
though in cue or tw'o solitary instaQces only, 
that compounding with one of several accused 
had the effect of puttinrjr an end to the' whole 
case. All doubts have, however, been set at 
rest by the amendment of cl. 6 of sec. 845 in 
19:J3 so as to lay down that the compounding of 
an offence under the section shall have the 
effect of an acquittal of the accused with whom 
the offence has been compounded. ]j^w is after 
all common sense crystallised, but glaring in- 
stances of lack of common sense are sometimes 
to be found in the administration of law and 
not only had the legislature to intervene to 
reiterate what was abundantly clear but even 
after the expression of its intention in un- 
equivocal terms the Magistracy is still found to 
be unable to grasp what the law really is. 
In the recent case of Crown v. Mohufi, 7 Lahore 
344, the Punjab High Court had occasion to 
<lraw^ the attention of the Magistrate concerned 
to the recent amendment of sec. 345 referred 
to above and correct the error committed by the 
lower Court. 


BEN AM I PURCHASE AT AUCTION SALE. 

(By Mathuranath Halder.) 

In a case decided by the Calcutta High Court 
and reported at pp. 160-63 of the current 
volume of the C. W. N., it has been held by 
Cuming, J., (Chakra varti, J., concurring) 
that a suit for confirmation of possession 
equally with one for recovery of possession, 
comes within the prohibition of sec. 317 of the 
Civil Procedure Code of J882 (sec. 66 of the 
present Code) when the Plaintiff's case is that 
the Defendant’s certificated purchaser at a Court 
sale purchased on the Plaintiff’s behalf as the 
latter’s benamdar. 

The case was governed by the old Code and 
sec. 317 of the same runs as follows : — “ No suit 
shall be maintained against the certified pur- 
chaser on tlie ground that the purebaiMB was 
made on behalf of another person oT' on behalf 
of some one through whom such other person 
claims.’* 
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The learned Judge, in delivering ' judgment, 
dissented from *23 Cal. 699, a case under the old 
Code. In this case, the beneficial owner, being 
.in possession, sued tor a declaration of her tifle 
to the property against the certified purchaser 
of the same. The learned Judges held : Sec. 
317 does not make all benami transactions in- 
valid nor read with sec. 316 does it confer 
upon the ostensible purchaser a title as against 
tiie real purchaser. It merely declares that a 
suit shall not be maintained against the certi- 
fied purchaser on the ground that he was only 
the ostensible purchaser. The ostensible pur- 
chaser could not insist on his certified title to 
recover from the real owner in possession. If 
therefore the Defendant sets up the sale-certi- 
ficatc as an answer to the riaintiff*8 case, there 
is nothing to prevent the Court from going into 
the question whether that sale-certificate did or 
did not confer a valid tit.e upcin the Defendant 
as against the Piaintitf. It is not a case in 
which the Plaintiff relying on a sale-certificate 
seeks to obtain a decree lor {Kissessioii against 
the ostensible purchaser. Resting as it docs on 
an existing possession, we do not think that it 
is a suit of the nature prohibited by sec. 317 
^present seC- 66).** 

In the case under review, the Plaintiff, 
alleging herself to be in fXiHscssion, sued for a 
deciaraiion of lier title to the property and for 
confirmation of possession of the same. The 
trial Court found that the Plaintiff had been iu 
possession and held, after the ruling laid down 
in 23 Cal. 699, that the provisions of sec. 317 
(present sec. 66) were no bar to her case. On 
a])peal to the District Court by the Defendant 
No. 1, the learned Subordinate Judge found that 
. the Maintiff was not in |X)Ssession at the date 
of the suit and consequently the ruling in 23 
('al. 699 did not preclude liiin from finding that 
sec. 317 (present sec. 66) was a bar to the 
Plaintiff’s case. The Plaintiff again appealed 
to the High Court and urged that the lower Ap- 
pellate C^urt had wrongly found that she was 
not in possession and as she was in possession 
she was entitled to maintain a suit for 
confirmation of possession. In support of 
her contentiofi she relied on the case of Sasti 
Charan v. Anmpuma (23 Cal. 699). But as 
the finding of the lower Appellate Court on the 
fact of Plaintiff’s possession at the date of suit 
was conclusive, Cuming, J., rightly held that 
the suit was barred by the proyisions of sec. 
*317 (present »sec. 66). Thus upon the facts 
found by the lower Appellate Court there was 


no room for . deciding a case wherein the Plain- 
tiff was, as a matter of fact, in f)OS8e8sion of the 
property at the date of suit; Appreciating this 
difficulty, the learned Judge has observed in his 
judgment ; “ Eeaaing the section, as it stands, 
it is quite immaterial whether the Plaintiff was 
or was not in possession at the time of the suit. 
It seems to me that a declaratory suit equally 
with a suit to recover possession comes within 
the uiiscliief of the section.** 

(i'o he continued .) 

LONDON NOTES. 

(From our Correspondent.) 

July 28th. — The Privy Council will conclude 
their sittings on the 30th of this month and the 
hearing of a large number of the Indian appeals 
in the list will Have to be }x)stiK)iied until after 
the long vacation. 

Two Boards are hearing Indian cases during 
this week. In the Council Chamber Viscount 
Haldane presides and with him are Lord 
DariiIno and (’hief Justice Auulin of Canada. 

In the Board room the Committee consists 
of Jjord Atkinson, JjOKD (’arson and Sir J. 
Wallis. 

July I Gill. “-Judgment w^as delivered in Sheik 
Nasiruildin v. Ahmad Hussain (Allahabad), a 
suit for specific performance of a sale of land. 
Appeal dismissed. 

The Jiearing was concluded on July 22nd of 
the ap[x»al, Mt. Abadi Begum v. Mt. Bibi Kainiz 
Zanab (Patna). Tlie suit was brought by the 
ResfKindent, a Mahomedan lady, who claims to 
be heiress to the proiierty left by her aunt Asmat- 
iinnissa. The Defendants who were in posses- 
sion of the property based their title as muU 
Wallis under deeds of wakfnama executed by 
Asmatunnissa during her life-tiin^e. The vali- 
dity of these deeds is impugned, and a bar of 
limitation w as set up by the Defendants. 

Mr, W, Wallach represented the Appellant. 

Messrs, iDeGruyther^ K. C. and Dube for 
the Respondent. 

Jiidgnient was reserved. 

July 22nd and 23rd . — Narayan Krishna God- 
bole V. Pandu Chandrabhan (C. P.'). In this 
appeal heard by the Board presided over 
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by Lokd Atkinson, the dispute relates 
to land in the Anutioti District which 
originally belonged to the Bespondents’ 
grandfather, and which was alleged to have 
been sold to the first Apj^iellant, a pleaaer 
who had represented one of the parties 
in family litigation. The sale deed was alleged 
to be without consideration and the Plaintiffs’ 
cause of action to be barred by limitation. 

Mr. Parikh for the Appellant. 

Mr. Hyam for the Bespondbnt was not called 
upon. 


July ildrd.— Judgment was delivered dis- 
missing the appeals in Thakur Bhagwan Singh 
v. Allahabad Bank and Thakur Bhagwan Singh 
V. Bhawani Das Bhagwan. Before the same 
;^rd (Lords Atkinson and Carson and Mu 
J. Walus), Messrs. DeGruythcr, K. C. and 
E. B. Bailees applied foi' s]iecial leave to appeal 
in Maharaja of Dumraon v. Chunni Kanihtr 
and Maharaja of Dumraon v. Dudnath Pandag. 
They submitted that in eacdi case there wer;* 
substantial questions of law under sec. 11 and 
sec. '22 of the Agra Tenancy Act respectively, 
and a decision of the Privy Council was desired 
us to whether an occupancy right could be con- 
ferred on a tenant by agreement as well as by 
statute. 

Leave was granted in each case. 
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which it was alleged that certain forward cotton 
transactions in tembay were in the nature of 
wagering contracts. That view was negatived 
b^ the l^ivy Council w'ho dismissed the appeal.' 

Judgment was also delivered in Hogarth v; 
Cony Brothers (Bengal), in which the appeal 
was allowed and in Lucas v. Bank of Bengal, 
where the appeal was dismissed. 


July 27th.— An application for special leaver 
to appeal ' was made in Abdul Majid w King- 
Emperor (C. P.) by Messrs. A. M. Dunne, K. 
C. and ilf . Y. Shareep, who contended that the 
Appellate Court had coine to their decision on 
evidence which the trial Judge had characteris- 
ed as prejudiced and unreliable. 

Mr. Kenworthg Brown represented the 
Crown. 


Tlie Board cjnsisted of Vjscodkt BaliDAnh, 
JjORO D.AKLL\n ilDil (;i]lKF .JtrSTICK Al (iLl.V ol 
Canada, who also heard arguments in Selh 
Vmed Mai v. Chand Mol (Ajmeer-Merwai’ai. 
The chief question in the npiieal is whether the 
Commissioner had power to revise the decisions 
of the lower Courts in India. , 

Sir (1. Lowndes, K. C. and Mr. K. 11. Piaikes 
for the Appellants. 

Messrs. DeGruyther, K. U. and Hyam for 
the Uesijondent. 


Ma Mi V. Kalkudev Animal (Bangoouj. 
This ap(x«al was heard by the same Board on 
July '.il.rd, -iCth and 27th and is concerned with 
the Banafi law of divorce. The JtesiKjndent is 
claiming the estate of her, deceased husband 
and is met with a defence that she had been 
divorced by the deceased before his death. E\i- 
dence of an oral divorce by pronouncement of 
3 talaks was rejected by the High Court and 
they were of opinion that evidence which had 
been given of the contents of a written docu- 
ment of divorce was inadmissible. 

The first Appellant is a Burmese lady who 
claims to be the widow of the deceased and is in 
possession of the property. 

Sir Geo. Lowndes, K. C. and Mr. Pi. IP. 
Leach for the Appellants. 

Messrs. A. M. Dunne, K. C. and E. B. 
Baikes for the Bespondents. 

July 26%/=ri^idgment was delivered in 
Sobhagmal Obmiml v. Mukund Chand, in 


In Krishnendta N . Sarkar \ . Hatii Kusuni 
Kaniini Debt, the question arose whether the 
rent of a tenure w’as fixed or liable to enhance- 
ment under the provisions of the Bengal Ten- 
ancy Act. 

Messrs. DeGruyther, K. C. and E. B. Raikes 
fur the Appellants. 

Messrs. Dunne, K. C., Parikh and Khand- 
kar AH Afsal for the Bespondents. 


July 29th.— M»«a Umrao Beg v. Mt. Eaiyazi 
Begum was an appeal from Allahabad in a suit 
brought by the first Bespondent to recover her 
share of her fjarents’ inheritance' from' her 
brother. 

She had succeeded in the lower Courts and 
on their concurrent findings the suit ivbs dis- 
missed by the Privy Council. * 

Messrs. A. M. Dunne, K.’C. and B. Dub^ 
(ex parte) for the Appellant. 


O. D. M. 
JLU 
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Tbe Caicntta High Court Pooia Vacation. 

The Long Vacation of the Caicntta High 
Court commenced this year from the 27th of 
this month. In recent years the autumn 
closing of the High Court has been taking pla<» 
much earlier than in the past. It is 
provided in the High Court Rules that the 
Long Vacation should commence on the second 
Friday of September. Of course, the Hon’ble 
the Chief Justice and liis brother Judges may 
close the Court earlier or later at their diwre- 
tion. Formerly, the High Court vacation usually 
commenced at about the middle of ^September 
and re-opened after the middle of November- “ 
usually at the commencement of the third 
week of November. We beg to jioint out that 
the practice followed in the past was far more 
convenient for the public and the legal profes- 
sion than the practice now followed and that for 
the following reasons. The Civil Courts in 
Bengal close from the Mahalaya for the Poojah 
Vacation. The Mahdimja falls this year on tlie 
6tli of October. So the Civil Courts will re- 
main open for five weeks after the High Court 
closes. During this time there may be occa- 
sions for preferring urgent appeals and motions 
from the Civil Courts all over Bengal to the 
High Court, and seeking various reliefs in their 
connection. This cannot be done owing to the 
early closing of the High Cuurt and many suitors 
will be seriously inconvenienced m wnre- 
quence. Even on the Original Side of the 
Hi gh Court, applications have got to be made 
for withdrawal of money or other relief in 
connection with suits or estate mattera, but as 
the High Court closes quite ns weeks before 
the Poojah, ’parties will be prejudiced m not 
being m "a position to make the apphcations so 
much in advance. We have been informed that 
the Hon’blA Judges before rising for the Long 


Vacation on Thursday afternoon were unable 
to dispose of all the Chamber applications pend- 
ing before them. If the Hon’ble Judges 
would be pleased to fix the commencement of 
the Long Vacation only a fortnight before the 
Mahataya, it would obviate much of the inoou- 
venience felt by the general public and the 
legal profession owing to the present early 
closing. It would not interfere with tbe 
.fudges’ going home to England during tbe 
vacation, while it would confer on the members 
of the legal profession the well-deserved rest 
that they too require no less than the Hon’ble 
Judges. The 'solicitors, the vakils and thu 
junior nicinhers of the Bar have to stay on for 
realizing their dues till the public Poojah holi- 
days coinnienee, which this year begin on 
the l.’lth of October. So out of the nine 
weeks of the Long Vacation, no more than 
three weeks holidays are available to the 
majority of the members of the legal profession. 
We ho]ic therefore this matter will receive con- 
sideration of the Hon’ble Judges in fixing the 
Ijong Vacation in future in such a manner as 
to suit the convenience of all concerned. 


Appointment of Lord Sinha as a member of 
the Judicial Committee. 

The apix)intment of Jjord Sinlia as a mem- 
ber of the Judicial Committee of the Privy 
Council is the very best that could have been 
made in the interest of India. His Lordship 
had ai brilliant career at the Calcutta Bar and 
enjoyed at one time the largest practice 
amongst his contemporaries. He was for some- 
time the Standing Counsel of the Bengal Gov- 
ernment and later on the Advocate-General of 
Bengal. He enjoyed all through his career at 
the Bar the reputation of being a very able and 
sound lawyer. He was never too {echnical 
and his m’astery over the facts and the law in bis 
advocacy before the Courts was very remark- 
able. He is a man of very strong common 
sense, of very sober views and^ is particularly 
free from any passion or prejudice. ’A man of 
his learning, experience and temperament is 
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snre to make an ideal judge. We hardly know 
of any other man on the Bench and in 
India who has had such a vast and varied ex- 
perience of human affairs. Besides that ac- 
quired at the Bar during a long and successful 
career, he was the first Indian Law Member of 
the Viceroy’s Cabinet, was also the first Indian 
selected to represent India at the Imperial War 
Conference in 1917. He then became Under- 
secretary of State for India, and was the first 
Indian to sit in the House of Lords. He was 
associated with Mr. Montagu and helped him 
and the Joint Parliamentary Committee in the 
framing of the present Indian constitution and 
in getting the Government of India Act of 1919 
passed through the House of Tjords. He was 
then appointed Governor of Bihar and Orissa, 
a position never before or since filled by any 
Indian during British administration of India. 
He thus acquired such a working knowledge of 
the constitution and administration of the 
country as is hardly possessed by any outsider. 
His vast and varied knowledge of the law, ad- 
ministration and the people will prove of rare 
value in the discharge of his duties as a mem- 
ber of the Judicial Committee. We cannot 
conceive of any better selection that could have 
been made for discharging the judicial duties 
of the Privy Council. It is also a great gain 
to the Indian public that as a member of the 
House of Lords he will be able to take part in the 
debates on Indian questions. His Lordship's 
health had broken down through the strains of 
the onerous duties of Governorship of Bihar and 
Orissa during the critical and anxious tunes of 
political unrest that prevailed in India after 
the Great War. But latterly he has com- 
pletely recovered from its effects and we are 
sure that in the cool and salubrious climate of 
England he will be able to discharge the more 
congenial judicial duties of the highest Court of 
Appeal in the Empire with conspicuous ability 
for many years to come. We wish him health 
and long-life. 

The British Pretectorates and the Privy 
Council. 

The judgment of the Privy Council in the 
Swaziland case, Sobhuza II v. •Miller and 
others, which we report in this issue, 
throws a lurid light on the policy that 
IB pursued by the British Executive with 
regard to the Protected States and their 
native subjects in South 'Africa. We accept 

the definitionmof. Protected States as given in 
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the judgment of the Judicial Committee with- 
out demur. It would be applicable to the 
States of Protected Princes of India. But the 
status of the Indian Ruling Chiefs differ very 
materially from that of the South African 
Chiefs. Their Lordships describe the Pro- 
tected Chiefs as semi-sovereigns.?' We, take it 
that their Lordships use this term with regard 
to the Ruling Chiefs in South Africa. Some of 
the Ruling Princes in India," such as the Nizam 
and others with whom the British Groyem'- 
ment concluded treaties of alliance, are. des- 
cribed as Friends and Allies. These treaties 
impose on them the limitation that they can- 
not hold any communication with the foreign 
j) 0 wer 8 and so would fall within the definition 
of Protected Rulers as given by the Judicial 
Committee in the Swaziland case. We 
think it would not be correct to describe 
such Ruling Princes in India as semi-sove- 
reigns. So far as their internal adminis- 
tration is concerned, they are considered as 
sovereigns. We may refer in this owinection 
to the Privy Council decision in Yusuf-ud- 
din*s case, reported in 2 C. W. N., p. 1, There 
the Judicial Committee held that the Nizam 
was a sovereign in his own territory. In this 
case the Appellant w^as arrested ufider a war- 
rant issued by a British Magistrate of Simla 
and endorsed by authority of the British Resi- 
dent in Hyderabad, at a railway station within 
Nizam's dominions and was taken to Simla. 
The Nizam had ceded the land along the rail- 
way and of the railway yards and stations to 
the Government of India for purposes of rail- 
way jurisdiction. Their Tjordships of the 
Judicial Committee held that the cession of 
land for purposes of railway jurisdiction did 
not authorise the Government of India or their 
representative to execute wdthin such area a 
warrant issued for a criminal offence commit- 
ted in British India and that the warrant 
should have been executed through the sove- 
reign of the territory. This case shows that 
the Indian Princes of Nizam’s status are re- 
garded as sovereigns so far as their internal ad- 
ministration is concerned. So far as their 
foreign or international status ia concerned, 
they are, however, regarded as Rulers of Pro- 
tected States as above defined. 

Still Rulers of Protected States in India owe 
very definite obligations to the Paramount' 
Power. In the case of mal-administration, 
civil disorder, the Paramount Power has, in the 
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interest of the Ruling Ghief*s subjects or in the 
interest of peace and order, very legitimate 
rights of interference. It was for such reasons 
tliat the Government of India have in the past 
intervened and deposed the Ruling Chiefs of 
Baroda, >jabha, and quite recently offered the 
alternative of* voluntary abdication or enquiry 
by a Commission to the Ruling Chief of Holkar. 
Besides these extraordinary powers, the Para- 
mount Power claims, through practice and 
•usage, tife right of consultation and approval 
with regard to certain matters of internal ad- 
ministration, for instance, with regard to con- 
firmation of death sentences passed by the State 
Courts. The Paramount Power has also to be 
consulted with regard to succession to the 
Chief, eKjjecially when the same is in dispute. 
Tn the matter of the choice of the Chief 
Minister of the Ruler, the Paramount Power 
claims to be consulted. With regard to this, 
however, some of the Indian Ruling Princes 
(daim. that their choice of ministers should be 
unfettered and the Government of India have 
not, in recent times, insisted on consultation 
and previous sanction in all cases. Besides 
these, iiT some other matters of interiyil affairs, 
such as in respect of the grant of forest or 
raining leaSes within the Protected State, final 
sanction of the Paramount Power is required. 
Whatever Timitations may thus have been im- 
posed on tile Riilintr Chiefs of India by practice 
and usage by the Paramount Power, the for- 
mer arc regarded in the eyes of the law as 
sovei'eigns in their own states so far as internal 
administration is concerned. So the word 
semi-sovereign would not be generally appli- 
cable to all tlie Protected Princes of India. 

. Now, we turn to the legality and propriety of 
tlie judgment of the Privy Council in the Swazi- 
land case. A perusal of the facts will show 
that the decision of the Privy Council and the 
Court below may be technically lustified under 
the Foreign Jurisdiction Act (63 flc 64 Viet., 
CIr. 37), or the Orders by His Maiestv in Coun- 
cil or as an sict of State, but is wholly unjusti- 
fiable according to fundamental notions of 
equity or justice or international morality or 
law. Here the sovereign of Swaziland in 1889 
granted to two European adventurers some 
limited rights.in land for a limited period, ex- 
pressly saying the rights that his subjects had 
enjoyed within the same land from time im- 
. memorial. \n 1894 Swaziland was not annex- 
ed by the B^rs^ but Under a convention to 
'•r>i 
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which the British Government was a party, 
the Boers acquired rights of protection and 
certain jurisdictions including that of legisla- 
tion and administration. But the convention 
expressly guaranteed that the grazing and agri- 
cultural rights of the natives of Swaziland were 
thereafter never to be interfered with by any 
legislation. We are prepared to concede that 
the Foreign Jurisdiction Act of .1890 has been 
used, as their Lordships say, by the British 
power to acquire foreign territory as by con- 
quest. But what troubles us is that when the 
Britisli power was a party to the convention 
and to the guarantee that was given never to in- 
terfere with the agricultural and grazing rights 
of the subjects of the Swazi Chief, is it just or 
moral to deprive them of such rights either 
under the said Act or by Orders in Council. 
The previous reservation of the same rights of 
his subjects by the Swazi King in 1889 in the, 
concession given to two Europeans cannon 
also be legally ignored. The decision of the 
Judicial^ Committee limiting concessions to 
their original and legitimate purposes as in 
Y^f-ud-din's case (2 (’. W. N, 1) is not 
without its bearing on the present case. 
Their I-ordships’ judgment, therefore, seems 
to us to be halting, unsatisfactory and uncon- 
vincing with regard to this crucial question at 
issue. Certainly from a powerful foreign 
soycraign no portion of his territory can be ac- 
quired except by force of arms. But from a 
weak foreign sovereign who cannot possibly de- 
fend himself against British arms, his territory 
or the land of his subjects may be acquired by 
the Crown under the provisions of the Foreign 
Jurisdiction Act. This means might is right. 
Even the highest Judiciary in the British Em- 
pire, with all its traditions of justice, equity 
and fair play, is powerless to interfere. This 
also ravcals the very anomalous position of the 
Judicial Committee of the Privy Council in rela- 
tion to His Majesty’s Executive Council. It is 
powerless to interfere or modifv the executive 
decree of the Council. Surely, there ought to be 
some reserve judicial power somewhere in the 
British constitution to reverse unjust and arbi- 
trary executive orders or decrees. It is a 
very sad comnaentary on the British policy and 
British administration that there is no machi- 
nery of State to protect weak and helpless 
communities against such unjust decrees. 

^ The relevant sections of the Foreign Jurisdic- 
tion Act in this connection will be a revelation 
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to many who are not aware how British Empire 
has been made to grow under its operation in 
obscure parts of this wide world. Sec. 1 of the 
Act says : — 

“ It is and shall be lawful for Her Majesty 
the Queen to hold, exercise and enjoy any 
jurisdiction which Her Majesty now has or at 
any time hereafter might have within a foreign 
country in the same and as ample a manner as 
if Her Majesty had acquired that jurisdiction 
by the cession or conquest of territory.** 

Then sec. 3 goes on to provide : — 

“ Every act and thing done in pursuance of 
any jurisdiction of Her Majesty in a foreign 
country shall be as valid as if it had been done 
according to the local law then in force in that 
country.” 

The means by which these drastic jx)weis 
are acquired by the British Crown are Orders 
by His Majesty in (louncil. Sec. 11 of the Act 
provides : — 

“ Every Order in C’ouncil made in pursuance 
of this Act shall be laid before both Houses of 
Parliament forthwith after it is made, if Parlia- 
ment be then in Session, and if not, forthwith 
after the commencement of the next Session of 
Parliament, and shall have cflect as if it were 
enacted in this Act.” 

Thus this formality being observed, the 
British Crown may acquire as ample rights over 
foreign countries and foreign subjects as by 
right of conquest. 

Their Lordships of the Judicial Committee 
have now held that such Orders in Council are 
lawful and legitimate means of acquiring 
foreign territories for the British (’rown and 
extinguishing right.s of states and their sub- 
jects even when they are guaranteed by in- 
ventions which are akin to treaty obligations. 
It would, however, be interesting to know the 
views of the I^eague of Nations with regard to 
the conquests made for the British Crown under 
the curious provisions of this English statute, 
should any such question at any time hereafter 
come up before the Jjeague. 

BEN AMI PURCHASE AT AUCTION SALE. 
(By Mathuranath Halder.) 

• (Continued from p. clxxv*.) 

The Plaintiff urged that if she was in posses- 
.sion, then, according to the ruling in 23 Gal. 
6M, sec. 66 (old sec. 317) was no bar to her suit. 
Tiut the learned Judge in criticising the judg- 
ment of Maepherson and Hill, JJ., remarked : 
” Neither do^^ftderstand what is meant by a 
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title resting on existing possession . 1 am 

myself of opinion that it is immaterial whether 
the Plaintiff is in possession and seeks a confir- 
mation of possession or whether he is out of 
possession and seeks to recover possession. In 
either case sec. 66 applies.” 

Now, in the case under review, upon the 
facts as found by the lower Appellate Court, the 
Plaintiff was not in possession ; whereas in the 
case of Sashthi Oman v. Annapurna (23 Cal. 
699), the Plaintiff was in possession. Thus there 
was a vital difference between the two cases on 
the factum of possession at the date of suit. 

The ruling in 23 Cal. 699 was not followed 
m 23 All. 176. It was also doubted in 40 Cal. 
20—26 and referred to in 50 I. C. 546. In tlie 
ease of Hanuman, Ptosad Thakur v. Jadunan- 
dm (43 Cal. 20), it was pointed out by Coxe, J., 
that if the ruling in 23 Cal. 699 be accepted as 
good law, it would practicallv violate against 
the plain words of sec. 317 (66). 

Now let us see what is the real import of sei;. 
66 of the present Code. Changes introduced 
into this section under the amending Code arc 
merely verbal ones. Or. 21, r. 94 lays down 
that on the sale becoming absolute, the Court 
shall grant a certificate of sale specifying the 
name of the person wlio at the timfc of the sale 
is declared to be the purchaser. The benam- 
dar purcliases the property and he is declared 
to be the purchaser at the time of the sale and 
tJie certificate is granted in his name. Sec. 65 
prescribes the time of vesting of the properly 
sold in the auction-purchaser. The real pur- 
chaser remains behind the scene and allows tlio 
benamdar purchaser to represent him before 
the Court and the public. The beneficial 
owner allows the bemmdar to represent him in 
all documentary transactions of the properly 
and even in suits in Court. Thejbenamdar pur- 
chaser always bears some antecedent relation- 
either a relative, a gomostha, a friend, a 
pleader, a clerk; a spiritual guide, a co-sharer 
in other properties or the like— -to the real pur- 
chaser. The beneficial owner feels no appre- 
hension in extending the doctrine of represen- 
tation to its extreme, himself remaining in pos- 
session of the property and the^sale-oertificate 
and subsequent documents relating ,to the pro- 
l^rty remaining with him. Benamt Jransac 
tions are very popular in this qpuntry. Then 
is ordinarily speaking not the remotest idea o! 
utilising the position for the purpofe of perpe 
trating fraud. 

.(To be continued.) 
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annual salary of £4,000 each, of which half the 
amount would be charged to Indian revenue 
and llie remaining half to the British Ex- 
che(|uer. This Bill was rejected by the Legis- 
lative Assembly. But matters have come to 
such a pass in the Judicial Committee of the 
J^rivy C'ouncil that Judges are not available 
there in sufticient strength to dispose of Indian 
appeals. A Bill was therefore introduced and 
passed in the House of Lords last session for 
the appointment of two members of the Judi- 
cial Committee from amongst those who have 
served as Judges in British India or prac- 
tised as barristers or advocates in British India 
for at least fourteen years, to whom an annual 
.salary of £2,000 a year will be paid out of the 
British Exchequer. 

• The House of Commons has been busy this 
year with labour-troubles, such as, the general 
strike, coal strike and other serious domestic 
affairs and has not been able to spare time for 
other matters of comparatively minor import- 
ance. But since the Judicial Committee Bill 
has been passed by the House of Lords, we are 
sure the House of Commons will pass it as 
.well and after Royal assent it will become a 
statute. When Canada and the other Domi- 
nions do not contribute any iiortion of the 
salary of the members of the Judicial Com- 
mittee, we may claim that the whole of the 
salary of the members of the Judicial Committee 
for the disposal of Indian appeals should be 
pai<l out of the British Exchequer. Ilis 
Majesty in Council discharges through the 
Judicial Committee an imperial obligation to 
the Krnpire and for that no charge should be 
levied on the Indian revenue any more than 
on the I^minions and Colonies. 


Apart from the question of the propriety of 
requiring India to contribute in this behalf, 
the debate in the House of Lords discloses that 
in order to bring the Judicial Committee to a 
high order of efficiency, it would not be enough 
to appoint only two members of the Judicial 
Committee as is proposed in the Bill. Vis- 
count Haldane pointed out that it would be 
necessary to appoint more Lords of Appeal. 

. At present there are only six Lords of Appeal. 
Their ordinary duty, is to sit in .the Judicial 
Committee of the House of . Lords with the 
Lord Chancellor . to form a panel of .seven 


Judges. The Judicial Committee of the Privy 
Council often sits in two Divisions, one for 
hearing Dominion and Colonial appeals and 
the other for hearing Indian appeals, in 
panels of five J udges. But for the services lent 
by Law Lords, and ex-Lord Chancellors, it 
would be impossible for the two Divisions of 
the Judicial Commi tee to sit simultaneously. 
In the past it was usual for a panel of • five 
Judges to sit in only one Division for hearing 
toth Indian and Colonial appeals. But now it 
is often found that Indian appeals are disposed 
of by only three Judges, one of whom is the 
Rt. Hoii’ble Mr. Ameer Ali, another Sir John 
Edge, who is now dead and any one of the 
Law Lords or ex-Lord Chancellors who may be 
available. 


We complained about this only a short time 
ago. We nnd that I^ord Haldane is no less 
keen that the Judicial Committee of the Privy 
Council should be so strengthened that a 
panel of five Judges may take the appeals from 
India and the Colonies in two Divisions. His 
Ijordship suggests that this cannot be done 
unless the numl)er of liaw Lords are increased 
from six to fifteen. In that case seven of 
them may sit in the Judicial Committee of the 
House of fiords and five each in the Judicial 
Committee of the Privy Council. But we are 
sure the House of (’ommons would never agree 
to pay for fifteen Law Lords. If, however, a. 
few more Law fjords are appointed, it may be 
I)os8ible with ex-Lord Chancellors and ex- 
Law Lords, together with the two members of 
the Judicial Committee who may be appointed 
hereafter under the Judicial Committee BilL 
to form a strong panel of five Judges for hear- 
ing the Indian appeals. If the Parliament 
would appoint some more Law Lords for 
strengthening the Judicial Committees of the 
House of Lords and the Privy Council as well, 
then the Indian legislature may be very 
reasonably asked to pay half the salary of the 
members of the Judicial Committee, who may 
be appointed for helping the English Judges in 
di8i)osing of the Indian appeals. • 


In this connection, it woiilS not be out 
of place to mention that Lord SinKa's appoint- 
ment to the Judicial Committee will not carry 
with it any salary. His Lordsfiip has been 
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appointed in place pf Lord Parmoor, as one of 
tile hereditary peers entitled to sit in the Judicial 
Committee, the other bein;; Lord Asquith. This 
IS a unique honour conferred on him. The 
•Kt. Hon’ble Mr. Ameer Ali, at his present age 
and in his present state of health, cannot be 
•expected to sit regularly. We may suggest 
tint the services of Sir John Woodroffe may be 
availed of, when tlie Bill becomes law. 

•benamI puechase at auction sale. 

■ (By RTathuranath Halder.) 

(Continued from p. clxxx.) 

. lu the case under review, the riaintiff was 
not in possession and she could not legally 
make a prayer for confirmation of possession. 
Being fully apprehensive of this difficulty, she 
])rayed that if by any circumstance it was 
found that she was not in possession, then she 
might recover possession. But as she was not 
actually in possession, she could not rely on 
the ruling in Cal. 699. It was really a case 
where the Plaintiff relying on a sale-certificate 
sought to obtain a decree for possession against 
the ostensible ])urchaser. In our opinion the 
real scope of sec. (56 should be limited to cases 
where the 'real purchaser, effacing the vestige 
of every element of title, allows the benamdar 
to be in |X)ssession of the property and docu- 
ments. In many cases, such transactions are 
resorted to with a view to commit some fraud. 
In such cases if the benamdar subsequently 
turns refractory and traitorous, the real pur- 
chaser must suffer the consequences of his own 
act and the law will not allow him to recover 
|)osscssion of the property on his secret title. 
In our opinion the real scope of sec. 66 should 
he limited to such and such cases alone. In 
cases of the nature reported in 23 Gal. 699, 
auits for declaration of title and confirmation of 
possession is, it is submitted, still maintain- 
able. 

(Concluded,) 


Canespunbtittt. 

EIGHT OP UNEEGISTEEED TEANS- 

peeees op occupancy hold- 
ings TO AVOID SALES OP 
HOLDINGS BY DE- 
POSIT. 

To 

The Editob. “ Calcutta Weekly Notes.” 
Sib, 

The recent Pull Bench decision in the 
case of Jharu Mondal v. Kshetra Mohan Beta 
(30 C. W. N. T^) is of considerable import- 
ance to unrecognised purchaser's of occupancy 
holdings. It has withdrawn the protection 
under sec. 170 (3), Bengal Tenancy Act, en- 
joyed by them for the last 15 years and re- 
habilitated, on a new ground, the old state of 
things that prevailed in the days of absolute 
i»n-transferability of occupancy holdings. In- 
spite or the rigour of the law, the Bengal 
raiyat's right of transfer has, of late, made 
great headway towards judicial recognition and 
whli the gradual lifting of the ban on the trans- 
fer, the purchaser has been given almost all the 
rights of ownership, except a direct recognition 
at tlie hands of an unwilling landlord. But all 
these acquisitions are worth nothing, if the 
law <loes not give the purchaser the elementary 
right of protecting his property from sale by 
paying in the decretal dues. 

. Even in the darkest days of absolute non- 
transferability of occupancy holdings, the pur- 
chaser's right of depositing the decretal dues 
under sec. 170 (3) was universally recognised 
in Bengal. The right of deposit was never de- 
nied in any reported case except perhaps in the 
case of Behan Lai v. Fakir Chand (12 C. W. 
N. ccxxxi), on the ground that a voidable in- 
terest under that section refers to an incum- 
brance as defined in sec. 161. The view taken 
by Doss, J., in Behari Lai v. Fakir Chand was 
not followed in any other case and it was 
against the weight of authority at the time. 
The only other case in which the right was de- 
nied is Nalini Behari v. Ftdmani (16 C. W. 
N. 4*21), but this was on the ground that the 
purchaser had acquired no interest whatsoever. 
The leading case to the contrary which recog- 
nised the purchaser’s right of deposit is Tarak 
Das Pal Chowdhurv v. Harish Chandra Baner- 
ji (17 C. W. N. 163). The Full Bench case 
of Doyamoyi v. Ananda Mohan (18 C. W. N. 
971) may truly be called the turning-point in 
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the history ot the law oi transfer of occupancy 
holdings. It conlirmed the principle in Taran 
Dan V. Harish Chandra and overruled that in 
!^alini v. Fulmani and laid down authorita- 
tively that a purchaser of an occupancy hold- 
ing acquires substantial interest therein, bince 
then sales of occupancy holdings have been 
placed on a firmer fooling and the purchaser s 
right of deposit under sec. 170 (d) has received 
uniform judicial recognition. Tlie contrary 
note was struck after ten years in the cases of 
Mahammad Ismail v. Satyesh (26 C. W. 
clxx) and Narendra v. Abdul (27 C. W. 
clxxv^. The first fully rejxirted case was 
Barada Prasad v. Foizaddi (28 C. \V. 845), 

which lias now been followed up by the Full 
Bench case of Jharu Mondal v, Kshctra Mohan 
(30 (’. W. N. 729). 

Sec. J70 {3) gives the right of deposit to a 
person who has, in the tenure or holding adver- 
tised for sale, an interest voidable on the sale. 
The expression “ interest voidable on the 
sale '* evidently means and includes any in- 
tej’est which is likely to be avoided either by 
the sale itself or as the result of possible sub- 
sequent proceedings. The expression was evi- 
ilently understood in this sense by the learned 
Judges wdio decided the case of Tarak v. Harish. 
Their Txirdships refused to take the term “ in- 
terest ** as synonymous with the mucli 
narrower term ** incumbrance ” and observed 
that the language used by the legislature is 
comprehensive and should not bo narrowly 
construed in view of the obvious object of the 
section. The same view lias since been taken 
in Sahdeo Smg v. Kuldip Sing (18 (!. W. N. 
ccxix) and Ahamadnlla v. Prayag Saho (20 (’. 
W. N. 89). In the recent Full Bench case of 
\niaru Mondal, (liatterjea, J.; observed that the 
learned Judges who decided the aforesaid cases 
lost siglit of the point that an interest in order 
to be voidable on sale must subsist after the 
sale and, in this view of the matter, bis Lord- 
ship held that an interest voidable on the 
sale ” refers to an incumbrance as defined in 
sec. 161. His Lordship evidently understood 
the term voidable *’ to mean voidable at the 
option of the execution-purchaser. This is 
made clearer by Page, J., when his^Lordship 
says: “ The words ‘ interest voidable on the 
sale * in sec. 170 (3) of the Bengal Tenancy 
'Act connote that such interest may or may not 
he avoided by the auction-purchaser at his 
election;” The term ” voidable ” seems to be 
a word to coo jqje with. We no doubt hear of 


zu. 

voidable contracts and voidable transfers which, 
in legal piiraseology, imply an element of op- 
tion. But cannot the unhappy term be taken 
in its ordinary sense of “ capable of being 
avoided ” or “ liable to be avoided ’* or in the 
mere sense of “ avoidable,” with no necessary 
element of option? It is for the Judges and* 
Jurists to answer. What is dreaded by la^ien 
is a jugglery of words in law, and it is an irony 
of fate that with the evident object of protect- 
ing persons who are rendered heJplfiss by ths* 
.stringency of a hard law, the legislature snould 
use a term or an expression which can be in- 
voked for refusing the very protection intended 
to be given. The life of law, it has been said, 
i.s not logic but experience. The poor pur- 
chaser will have no consolation until he finds 
this dictum truly translated into legislative 
action. 

A reference has been made by their l^ord- 
shipa la Mr. Sen's commentaries on the Ben- 
gal Tenancy Act, which mention a large num- 
ber of decisions wdiich support the view taken 
by tliem. With ail resfiect for that learned 
author, it must he said that the cases’ on the 
jKiint are not well-arranged, in his otherwise 
iKlmirable treatise. Jn advocating the view 
taken by him, the learned author has not 
noticed the actual course of changes in the law 
of transfer of octeupancy holdings and the long 
gap of 10 years between the decisions 
of Nalmi Bchwri v. Fulmani and Moham- 
mad J small V. Satyesh, during which judicial 
opinion was uniformly in favour of the pur- 
chaser. The very imyxirtant part played by 
Doyamoyis Full Bench case in diverting the 
course of judicial opinion in Bengal deserves 
mention in this connection. One may w'ell re- 
fer to the comprehensive judgment of Mullick, 
J., in tlie Patna Special Bench case (Mahadeo 
V. Langat, 2 Pat. Fj. J. 4.57) as showing the 
history of the law. Non-transferability of 
occupancy holdings is one of the die-ha^s in 
the tenancy law of Bengal and it is higfi time 
that the legislature should put the matter be- 
yond the uncertainty of judicial opinions. 

Dwijendra Nath Pal, m.a.; b.l. 
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Governor cannot form a Ministry which cannot 
command a majority in the House. If he 
attempted to do it, his nominees wauld be de- 
feated and his policy or measure with them. 
This is known as constitutional opposition 
which is well-recognised in every system of 
responsible government and is quite different 
from senseless obstruction. Mr. Itamsay Mac- 
donald, when he was Prime Minister, said. that 
the British people who have long been accus- 
tomed to constitutional government regard in- 
discriminate obstruction in the light of in- 
capacity for working the constitution. The 
Parliamentary system of government has been 
evolved in Great Britain and the Dominions by 
working defective constitutions. Canada is the 
oldest of the self-governing Dominions in the 
British Empire. We give an instance below, 
how a constitutional crisis has recently arisen 
there between the Governor-General and the 
Liberal Ministry and how the question is being 
sought to be solved by an appeal to the elec- 
torate. We also invite attention to a most 
extraordinary claim of General Ilertzog ior 
the recognition of South Africa as a So\c- 
reign State by the British Government. 
Itxsto be noted that this claim is not 
backed by threat of armed insurrection but by 
arguments and reasons brought out of Uie 
armoury of constitutional and international law. 
After the lessoils of the general strike m Eng- 
land and tlie recent communal conflicts in n- 
dia, we do not hear much about civil disobe- 
dience, in any near or remote future, as being 
a short cut to Swaraj . Thus, after all, the 
methods that have served to mislead many 
from the straight path stand discredited to-day 
and we are sure the country will ere long revei 
to the ideals and methods of our great leaders 
^ the past. 


fiaa the Goveraor'Geaeral (rf Canada refuse 
disMlntion in disregard of Minister’s 
advice? 

'A question of great constitutional importance 
has recently been raised in Canada by kft- 
Mackenzie .King, the late Liberal Prime Minis- 
ter of Canada. Early in July last Mr. King, 
the Premier and leader of the Coalition Party of 
Liberals and Pijogtessives. was defeated by the 
Conservative Party led by Mr. Meighen by one 
vote in dhe^anadian House of Commons. 
This defeat Ira *not ovex any geiteral policy of 


[Vob. ixx, 

the Minister but on the failure of the Ministry * 
to prevent liquor-smuggling across the Cana- 
dian frontier to the United States. Mr. King 
thereupon asked Iiord Byng, the Govemor- 
dezreral of Canada, to dissolve the Parliament 
so that the opinion of the electorate might be 
taken on this issue. Lord Byng refused dis- 
solution on the ground that the general election 
had only taken place a few months ago, and, it 
may be, also because he did not consider the 
issue as one of general public policy 'but one 6* 
departmental administration. Thereupon Mr. 
King resigned by way of protest against the 
action of the Governor-General in not accepting 
his advice. He maintained that since it is an 
established convention of the British Parlia- 
ment that the Crown dissolves the Parliament 
on the advice of His Majesty's Ministers, the 
Governor-General should act likewise in the 
Dominions. The I'imes in an article of the Slst 
July last tries to show that the practice is not so 
uniform in the Dominions as in the United 
Kingdom of Great Britain. But all the same 
it concedes that if Canada is keen on establish- 
ing such a convention, it would be unwise on 
the part of the Governor-General to oppose it. 


It is worth mentioning in this connection 
that it is not merely in India tliat Oovernors- 
General or Provincial Governors act some- 
time arbitrarily and unconstitutionally, but the 
history of the Dominions would show that they 
have done so on many occasions there as well. 
But tho Dominion Ministers and their party 
members do not take these arbitrary acts lying 
down. They fight out those constitutional 
issues with the Colonial Office, and often ^ 
with the support of the electorate. The 
incident mentioned is an instance ol the 
kind. Although Lord Byng was not far 
wrong in refusing to dissolve the House oii a 
snap vote of the kind referred to, yet his subse- 
quent conduct in connection with the offer of 
Ministry to Mr. Meighen cannot be justified. 
Not only did he offer the Ministry to the Con- 
servative leader Mr. Meighen but allowed him 
to appoint Honorary Ministers t and entrust 
them with portfolios in flagrant violation of 
the constitution. The Canadian oonstituhon 
requires that a Minister on accepting office 
must resign his seat and seek re-eleCtion, as 
was the practice in England till its abolition 
by a recent statute. The reatm why, Mr.- 
Meighen did not recommend any Ministers to 
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be appointed in the regular way was that he 
had defeated his predecessor Mr. Mackenzie 
King by only one vote and now if one or more 
(it the members of Mr. Meighen’s party were 
appointed Ministers, they would have to resign 
th^r seats and might not get re-elected, and m 
that case he would get defeated by his oppo- 
nent. Lord Byng in permitting him to violate 
the constitytion in this way surely acted arbi- 
tfarily. 


Mr. Meighen, however, could not reipain 
in power for long even by such a device^ 
He was soon defeated by his opponent by an 
adverse vote of the House. But this vote was 
not on any matter of administrative detail 
but on a demand for supply. Lord Byng, 
thereu|K)ii, instead of calling upon him to re- 
sign, at the request of Mr. Meighen dissolved 
the House and ordered a general election. 
The conduct of Ijord Byng has caused consi- 
derable discontent in (.'aiiada and whatever 
might be the result of the general election now 
being held there, the question as to whether 
the Governor-General can constitutionally re- 
ject the advice of a Dominion Premier for 
dissolution is sure to be raised at the Impehal 
Conference. It is not so much over the dis- 
crimination made between Mr. King and Mr. 
Meighen by ] jord Byng that the conduct of 
the Governor-General is being questioned as in 
connection with the larger constitutional issue, 
whether the degree of the responsible govern- 
ment enjoyed by Canada is or is not as com- 
plete as that of Great Britain. Canada has 
not yet raised the question like South Africa 
that it is a Sovereign Slate, but it has for 
many years past claimed an independent in- 
ternational status. It refused to recognise the 
Lausanne Treaty, concluded between Great 
Britp)in and' Turkey, as binding on her and de- 
clined to sign it. The policy pursued by Great 
Britain since the war is very conciliatory 
with regard to the Dominions. The spirit of 
the times is to settle differences by negotiations 
and it would wise of us to fall into line 
with it. 

Sauth African interpretation of Dominion 
StatAs. 

Reuter wired from Capetown on the 7th Sep- 
tember last that General Hertzog on the eve 
of his departure to attend the Imperial Con- 
ference in London stated in a speech that if the 


Committee on the Flag Bill should recommend 
the inclusion of the Crown in it, he was con- 
fident that the Government would approve of 
it. He said also that he intended to urge that 
steps should be taken so that South Africa's 
national status which was equal to that of Great 
Britain and other Dominions, be entitled to 
international recognition and it should be so 
declared and published to the world." This 
claim of South Africa for being recognised 
internationally as a Sovereign State requires 
some explanation for being properly appreciat- 
ed. The Flag Bill contemplates that the 
South African l^nion should have a National 
Fla>g of its own to replace the Union Jack 
which flies over all the Dominions. We there- 
fore take it that the compromise he suggests is 
that the emblem of the Crown may be inserted 
on the South African Flag. This would not in 
his view be derogatory to the status of South 
Africa, as would appear from a fuller review of 
his s|;)cech at the introduction of the Flag Bill 
which we publish below. His and his prede- 
cessor General Smuts’s view that the consti- 
tutional |X)8ition of the Dominions is that of a 
Sovereign State will also find an explanation 
from the criticism of their views which appeared 
in the columns of the English Law Journal 
sometime ago. Both the gallant generals 
base tijeir view chiefly on tlie fact that South 
Africa was a signatory to the Treaty of Ver- 
sailles ill 1919 and that South Africa was given 
a direct representation in the League of 
Nations. But, the untenability of their argu- 
ment would be at once evident when we ret 
member that India was a signatory to that treaty 
as well and has also been assigned a permanent 
seat in the League of Nations, although she 
has yet to attain the Dominion status. 

Our contemporaiy of the Law Journal says 
with regard to the claims of General Hertzog 
in his previous speech in the South African 
Parliament in this connection : — 

He claimed unoe the Treaty of Yersaillei, 

which the solf-imniing Dominions signed as separate in- 
ternational entities, and which was followed by the allot* 
ment to themH independent national representation in the 
Assembly of the League of Nations, each of the British 
DoniMii^ in international law, an independent Sover*' 
eign State, connected with Great Britain only by the fact 
that the Monarch of the United Kingdom is also the 
King of Canada, Australia, New Zealand, Newfoundland, 
Bhodesia, and the Union of South Africa. In other words, he 
claimed for the Dominions the same status as was possessed 
by Scotland between the Union of the Crown in 1608 and 
tlto uni'^u of the Parliament in 1707. If this theory wai 
correct, the Imperial Parliament would have no legal power 
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to legislate fur a Dominion -except so far as the constitu* 
tion of the Dominion confers or retains saoH rights— bat the 
King and iho Judicial Oommittee would Btill retain all 
their existing legal rights unless and until the Dominion 
Parliament (with the Bo^al assent) altered or abrogated 
these. That is practically the same claim which was put 
forward by the thirteen revolting American coloniei in 1772, 
but was declared unsound by all English constitutional 
authorities The older precedents, however, according to 
douth African constitutionalists, do not apply to the status 
of Dominions since IDlHi for the Treaty of Versailles, they 
claim, by necessary implication, although not in express 
terms, recognised the separate sovereignty of each Dominion, 
and this treaty was ratitied by an Imperisl Act of Parlia* 
ment. Of course, General Uertxog is not the author of 
this novel doctrine of constitutional law. It was for- 
mulated by General Smuts so long ago as lt*20, and has 
ever since been known as General dmnts's theory of the 
constitution. As General Smuts is a very able and scholarly 
lawyer— in the words of I ord Shaw, one of the greatest 
legists of the age— the duotrine cannot be dismissed as 
fantastic or obviously wrong : but most English constitutional 
lawyers will hesitate to accept the revolntionaiy view that 
a subordinate colony can be granted the independent status 
of a Sovereign Stifte merely by necessary implication from 
the provisions of a stattitory treaty. 


How the Press brought about legal reform in 
England. 

The further extracts given below from the 
.very learned article entitled The English 
struggle for procedural reforni given below 
to which we referred in a previous issue will bo 
foui|d interesting. They vividly show the 
great service rendered by the press to the cause 
of procedural reform which in one sense was a 
national a weakening. The iiew'spajiers carried 
on the offensive campaign in the struggle 
while the defence was entrusted to the law 
journals. Referring to the newspapers the 
learned writer says : — 

Nothing in the legal development of modern society is 
more dramatic than the long war of liberation waged in 
England against the tyranny of inherited legal traditions. 
Tho ninoteenth century opened upon a legal system w’hich 
had inspired the most extravagant eulogies from the l>ench 
and bar. The sonorous and resounding phrases of Black- 
ptono still echoed throughout tho realm, extolling * its solid 
foundations, ' * its extensive plan, ' ' the harmonious concur- 
xeutb of its several parts ' and ' the elegant proportion of 
the whole. ' 4 Blackstone, Comm. 4^8. Legal writers still 
found it diillcalt to speak with moderation of a system *00 
wisely contrived, so strongly raised, and so highly finished. * 
IbH. The refinemeiita of its logic were demonstrated and 
defended by a group of legal authors who doubtless believed 
tMt they were dealing with a procedure based upon prin- 

t dos of ultimate validity,— Williams in his learned notes 
ISaunden' ReporU^ Tidd in his Praetice in the King's Bench, 
sphen and Ghitty in their classic works on pleading, and 
Lord Kedesdale in a book • on equity pleading which was 
‘considered so perfect that, in the words of the American 
qditor, * the adding of matter to this treatise would be like 
painting refined gold. ' And as the political head of the 
legal cult, Y'Ord Eldon sat on the woolsack for almost a ge- 
neration, keen, ajart, steadfast, tireless, fearful of innova- 
Hons, devoting Imsoaroea of a powerful and technical 
mind to the preiotfpition of the cnirent practice of his day. 


Against the chorus of professional praise had been raised 
the afmoi't soDtaiy voice of Bentham, but it was a voice 
crying in the wrlderness. 

The striking characteristic of the British revolt against 
the apotheosis of leml formalism was its popular origin and 
support. The Bdiviurgh Review, which seems to have 
the way, oontinned for seventy years to argue the cauae of 
law .relbrm in issue after issue, with a tenacity of mirppse, 
an unfaltering optimism, and a masterly ability whi^ S>m- 
mands our nnstinted admiration. 

The Westminster Revi-w began publication in 1824, and,al- 
thongh' it, also, wax a general magazine for the lay public, 
in its first number it launched an attack on \he Court p* 
Chancery os a notorious scandal and took up a critical study 
of the rather undramatic subject of special juries. In its 
first ten years it published twenty-eight articles on various 
technical subjects in the field of procedural law, attacking 
and explaining with astonishing boldness and skill the ano- 
malies in the jurisdiction of Courts, the absurdities in the 
rules of evidence, the atrocious technicalities of pleading, 
the improper nse of juries, specific, preventab e causes of 
de'ay, the scandal of judicial patronage, the extortionate * 
expense of litigation, and the shocking want of ediioation 
at the bar. For half a century this remarkable journal 
was an unwavering champion of the public in its struggle 
for judicial reform. 

In the same way the London Speetutor and I he Saturday 
Review took a strong position in support of the movement 
for reform in judicinl procedure, patiently explaining facts, 
clearly discussing principles, and conragoously advising ap- 
propriate action. 

Even such a magazine as tho IthistraUd iMudofi Kews 
found itself drawn into the fight. In its opening number, 
in 1842, by way of announcement of editorial poKoy, it 
said : * In keeping our eye upon tho action of daily life, we 
shall most luirrowly watch the administration of justice. 
The decisions of onr magistratOK, we at once declare, shall 
bo branded if they be not just. Coroner’s inquests, and the 
civil and criminal trials, will command no small part of our 
attention. * Faithful to its word, it ran from two to four 
and n half columns of Court news every week, with fre- 
quent editorials and leading articles on the inaladniiliistra- 
tion of justice. 

Still more significant was the course of the London Times, 

In 18-16 it was a small newspaper running only twelve colu- 
mns of reading matter, but oven at that early atu^ of the 
war against judicial abuses it considered the subject so im- 
portant, and presumably so interesting ta its readers, that 
it devoted one-third of its entire space every day to repor- , 
ting the doings of the Courts. By 1R60 the Times was 
giving its readers a little over thirty columns of news, and, 
of this, from six to eleven columns were filled with doily 
reports of the law Courts. These reports were not sensa- 
tional but gave a simple and readable account of what was 
actually going on in the various Courts of ' tho kingdom, 
familiarizing the reader with the personality and professi- 
onal activity of the judges and lawyers, with the nature of 
the proeodure, the delays, the costs, the technicalities, and 
the net aooomplishnients of tho system. For a hund^ 
years the IHmes haa maintained this extraordinary service, 
so that the English layman has probably been better acqua- 
inted with the work of tho Courts than th4 layman of any 
other country in tho world. 

Nor did the TVmes rest content with news reporip on the* 
administiation of the Uw. Its editorial ^lumns thundered 
against the abuses of the system and the beneficiaries of 
those abuses. Year after year it kept public i^l^tcAition fixed 
upon the vital function of the Courts in a free gantry, and 
in the name of tho people warned the profession and the^ 
government- that resistanoe might postpone but could not’ 
defeat the ^mand of the people fer ah adequate ayatom of 
Justice. By 1850 the Times was devoting more editonal con- 
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■ideration to judicial reform than to any other subject of 
publio concern. In the single month of December, in that 
year, for example, it had seven leading editorials on the ad- 
ministration of justice, averaging nearly a column and a 
half each, and other mouths. duplicated that record. In the 
course of the Jong struggle it published literally hundreds 
of columns of editorial criticism of legal procedure, in addi* 
%ion to hundreds of columns of reports of parliamentasgr 
deOtthlh upon the innumeraAe bids by which the public at- 
tempted to secure, and the legal profession to* prevent, a 
thorough reconstruction of remedial law. 


APPLICABILITY OP OR. IX TO AP- 
PLICATIONS FOR SKTTIJSO 
ASIDE SALES. 

In the recent decision reported in 30 C. W. 
N. 570, their Lordships Cuming, J. and 
Page, J., Jiuve attempted to set at rest the 
conflicting decisions as to the applicability of 
Or. 9 to proceedings for setting aside sales. 
Though Page, Jf, was once almost inclined 
to refer the (jiiestion to the Full Bench, still in 
view of the fact that applicants in such cases 
have other remedies and especially as his Lord- 
ship formed a clear opinion as to what his 
decision should be, the point was decided in- 
dependently without reference to a Full Bench. 

i5(d'ore dfseussing the reasons assigned by 
their Lordships, it may be pointe<l out here 
that in view of the usual course of proceedings 
in which such applications are disposed of, 
their Jiordsliips' suggestion that fresh appli-. 
cation lies is more academical than practical; 
fur the applicant files his application within 30 
days either from the date of the sale or from 
his knowledge thereof and when his applica- 
tion is dismissed for default, a fresh applica- 
tion generally goes more than 30 days beyond 
either date. 

* In deciding the question as to whether Or. 9 
applies to such cases, their Ijordships have 
held that in view of the Privy Council ruling in 
‘22 J. A. 44 and a few other decisions of the Cal- 
cutta High Court, it is now settled law and 
should be followed that Or. 9 does not apply to 
such cases. The main and perliaps the only 
reason of their Lordships’ decision was an 
analysis of tljp history of sec. 141, and the cons- 
truction of sec. 647 by their Lordships of the 
Jndicijil Committee as expressed in 22 I. A. 

It would b^ convenient therefore to examine 
tlje exkct scope of sec. 647 upon which the 
entire qilestion hinges. Tt is needless to 
say that apart from sec. 141. the Code does 
not prescribe any special procedure for, cases 
like these. Sec. 647 as it stood in 1882 ran 


thus : The procedure herein prescribed ... in 
all proceedings in any Court of Civil Jurisdic- 
tion other than suits and appeals.” To quote 
the language of I^ge, J. : ’ Divergent views 
having been expressed by the Courts as to whe- 
ther sec. 647 extended the provisions of the 
Codes relating to suits* to execution proceed- 
ing, the legislature added to sec. 647 the follow- 
ing :-“FiXplanation — ‘ This section does not ap- 
ply to applications for the execution of decree? 
which are proceedings in suit.’ ” It is clear 
that any divergence that arose was in connec- 
tion witli the procedure applicable to ” appli- 
cation for execution ” or what his Lordship 
“ execution proceedings,” and it is fur- 
iher clear tliat owing to this divergence only 
the explanation, that the section does not in- 
clude application for execution, was thought 
necessary. In view of the subject-matter of 
the ^i(l divergence and the language of the 
said explanation to sec. 647, it would not be 
unreasonable to hold that the only resiili of the 
explii nation was to exclude ” applications for 
execution of decree ” from the operation of 
soc. 047. Proceedings in execution and pro- 
ceedings arising out of execution arc expres- 
sions not unknown to the legislature and if the 
explanations were intended to exclude such 
proceedings also, one might expect suitable 
words to that effect. Referring to the facts of the 
case in 22 T. A. the same view will be snpix>rted. 
Their Lordships of the Judicial Committee 
in that case observed that the whole Chap. 
XIX (corresponding to Or. 21) was devoted to 
” procedure in execution ” of decrees, and that 
the |)r(K*edure laid down for the suits is mostly 
unsuitable to executions and that sec. 647 was 
never intended to include executions. There 
can be no doubt that the whole Chap. XIX was 
meant to lay down the procedure for execution 
of decrees, nor can there be any doubt that the 
procedure in suits is mostly unsuitable to appli- 
cations for execution of decrees. But do we 
really find any justification for the view that 
see. 647, as explained in 1892 or as construed by 
their Lordshins in 22 I. A., excluded not only 
applications for execution of decrees but aft 
sorts of proceedings arising out of such execu- 
tKins? Is any procedure laid down in Chap. 
XTX for such miscellaneous proceedings? Can* 
it be said that the nrocednre for suits is unsuit- 
able to such proceedings? If there still remains 
anv doubt as to the solution of these questions, 
it is made sufficiently clear when, in the latter 
part of the judgment of their Lordships in 
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1894, their Lordsliips* attention beiiiQf drawn to 
the explanation added by the legislature in 
189*2. their Lordships observed that it * did 
notliing more than express the true meaning of 
the Code. If therefore the explanation in 1892 
expresses the true meaning of sec. 647, we 
need not go further thaif the explanation itself 
to find out its meaning. It excludes , applica- 
tion for execution of decrees for which special 
provisions have been made in Or. *21. Cuming, 
J., says that merely because sec. 311 (Or. 21, 
r. 90) happens to be one of the sections of 
Chap. XIX, it is excluded by sec. 647. Their 
Lordships of the Judicial Committee, how- 
ever, nowhere say that all proceedings coming 
within the purview of Chap. XIX are thus ex- 
cluded. What their Lordships decided, with 
reference to the question before them, was 
’that Chap. XTX did not apply to execution 
proceedings and that the entire chapter was 
devoted to the procedure in execution and that 
the explanation added in 1892 expressed the 
true meaning of the sec. 647. 

On an analysis of Or. 21 and Chap. XIX of 
the old Code it will be apparent that the prin- 
ciple object of the legislature is to prescribe 
the procedure to be followed in disposing of 
applications for execution of decrees, though 
occasionally some substantive rights are re- 
served at certain stages of the proceedings for 
the benefit of persons prejudicially affected, 
e.f/., a third person may come and prefer a 
claim, a judgment-debtor or any person 
having some sort of interest may come 
and apply for setting aside a sale, etc. 
But the order itself has nowhere with- 
in its four -corners laid down the pro- 
cedure to be followed in deciding such a 
claim or application. If it could be argued that 
the procedure relating to suits does not apply 
to such proceedings, the result, would be .in 
many ways disastrous, for example, the Court 
would have to dispose of these cases as soon as 
they would be filed, for it lias no pow*er to ad- 
journ them from time to time, Or. 17 being 
applicable only to suits ; nor can the Court sum- 
mon witnesses. Technically speaking, it might 
be also contended that owing to the non-appear- 
ance of the claimant or the applicant, the Court 
Qould not dismiss these cases for default, for Or. 
IX apparently applies only to suits. Assuming 
that inherent power may. be invoked entitling 
the Court to dismiss such cases for default, 
there is no xetHlpn !why such power cannot be 
resorted to in restoring them. Page, J., felt 


the situation and observed at p. 676 
caedings in execution are not controlled . . . ^ 
by reason of sec. 141.” Procedui^ . relating to**- 
suits are being every day followed in proceed-, 
ings arising out of applications for execution;*^ 
His Lordship did not s^ how it is thus m|de' 
applicable. If it is made applicable not Dy‘ 
sec. 141, we doubt if it is at all * authorised 
otherwise by the Code. 

In view of this uncertainty as to flie law oF 
procedure, it is desirable that the matter should 
be considered by a Pull Bench. 

Sattsh Chandra Dhar, B. L. 


(Tmtepimbmt. 

To 

Tbb EiUTon, “ Calcutta AVi'Eki.y Notes.” 
Sir, 

In mofussil Criminal Courts many cases are 
instituted at the instance of a Court ur public 
servant that often go unproseouted. Such cases 
are generally those mentioned in see. 195 of the 
Criminal Procedure Code and as such the Crown 
is the prosecutor. When the prosecution relates 
to a police case or is of special public import- 
apee, the police Court staff or a public prose- 
cutor is engaged. But in what is called un- 
important cases the Court has got to conduct 
the prosecution itself. Such cases are mostly 
summons cases and where the accused pleads, 
guilty to the charge, he can be readily convicted. 
But in cases where the accused does not make 
any admission and claims to be tried, evidence is 
to, be heard. In such a case, in the absence of the 
prosecutor, is it proper and legal for the Court 
to conduct the prosecution both by examining-iif- 
obief the prosecution witnesses and cross-exa- 
mining the defence witnesses ? Under section 
165 of the Evidence Act, the Court can ask any 
question of any witness at any time in order to 
ascertain the truth, but does it extend so far as 
to allow the Court to conduct the examinations 
itself ? Sec. Ib8 of the Act lays down that the 
witnesses shall first be okamined- in-chief, next 
cross-examined and them re-examin6d. Sec. l97 
says that the examination of a witness by the 
par!} who calls him is culled his examinati'on-in- 
chief and the examination by the'adverse party 
his cross-examination. By leading thoc examina- 
tion«>in-chief of prosecution witnesses and cros&« 
examination of defence witnesses,* the Court 
identifies itself with a party Crown is as much 
a party as a private individual and does not the 
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conduct of tho Court in such a case tends to 
violate its impartial character, and cannot the 
accused in such a case object to the Courfr^ con- 
^ducting the prosecution ? 

' In such a case when actually no prosecutor is 
tegaged or forthcoming, what is the Court to 
Vo ? Is it not the duty of tho public servant or 
Coi^t at whose instance the prosecution was 
started to arrange for the prosecution? Cannot 
the District Magistrate or the Sub-diVisional Ma- 
i^trate appoint, in such a case, any person other 
than the public prosecutor under sec. 492 {2) 
of the Criminal Procedure Code ? What is the 
scope of the expression *'in absence of the 
public prosecutor in this section ? 

Yours truly, 

S. K. Ghosb. 

To 

Tub Editor, Calcutta Weekly Notes. 

Sbr, 

In the amended clause 8 of seciion 526 of the 
■ Cr. P. C. it has been enacted that the Court 
iUkll adjourn a case if in the course of an inquiry 
or trial an application under this section is mada 
The expression trial has nowhere been defined 
in tho Code. The <|uestion that now arises is, 
whether the jUourt is bound to adjourn the case 
where an application is made after evidence on 
both sides was heard and nothing remains except 
the pronouncement of tho judgment or final 
order. 

Maclean, C. J., in 25 Cal. 863, in explaining 
" trial, ” indicated the stage at which it begins. 
That definition, however, does not help us in 
deteVmining whether tho word trial ’’ in sec. 
526 includes tho passing of the judgment. 

One is inclined to hold that the word trial 
^ has been used in tho Code to mean the stage 
ptiior to tho delivery of judgment. If so, then 
the Court is not bound to .adjourn the case 
if an application under sec. 526 is made at 
any time after the conclusion of the trial ” and 
** before judgment is delivered. • 

Yours faithfully, 
Pl.ORODH GoPAL MuKERJEE. 

) ^ lltbieto. 

Law Relating to Private Companies in 
^NDIA.. By Alexander Kinney, Administrator 
-and Official Trustee, Bengal. Messrs. Thacker, 
Spink d Go., Calcutta. 

The' second edition of this work jnst issued 
•makes many jmprovements over the first. The 
case-law has been brought up-to-date. The 


tabular statements, which follow Ch, IV, set 
out succinctly the obligations, liabilities and 
penalties of. managing agents, secretaries 
and others concerned with private com- 
panies and will be helpful to them in the 
■management of its affairs, as they can look 
thein up at a glance. As the statement of the 
law in India is supplemented by references to 
the provisions of the English Act as also to the 
leading cases thereon, this hand-book will prove 
ve^ useful to those who are desirous of ac- 
quiring 4 working knowledge of the subject. 
The book is very well got up. 

4lotef of (Soteo 

OALCOTTA HIGH COURT. 

Eaeant daelalou not vot roporttA 
(Tht ImporlHBt ouot lo bo folly nporttd hmHtUis} 

Civil Appellate Jurisdiction. Before Pan- 
ton AND CHAKRAVARTI, JJ. ApPBAL FROM 

Appellate Decree Ro. 1414 of 1924. 
RAM LAL PANJA and others, Defen- 
dants Nos. 1 to 4, Appellants «. SHIBA 
PROSAD PANJA and others, Plaintiffs 
and Defendant No. 5, Respondents. The 
Util August 192C. 

Limitation — Posscssmi of trespassers durittg 
the subsistence of the mortgage, usufructuary, 
if adverse to the mortgagors also. 

The Plaiutiffs-Respondents brought a suit 
for recovery of possession of laud upon declara- 
tion of their title. While in possession they 
mortgaged the same by conditional sale to one 
Ram Cliand in 1892 and shortly afterwards 
put him in possession of the land to enable 
him to realise the mortgage money from its 
usufruct. They then brought a suit for re- 
demption in 1909 and got a final decree in 
Mamh 191o. Having been resisted by the De- 
fendants when they went to obtain possession 
^n e.xecution, the Plaintiff brought this suit in 
'August 1921. 

The defence was that the land appertained 
fo the Defendants’ jote, that they were in pos- 
session since long and that the suit was time- 
barred. The trial Court found that the suit- 
land appertained 'to the Defendants’ jote, that 
they were in possession thereof for over fifteen 
years, the suit was barred by limitation and 
dismissed the suit. The Appellate Court found 
that the major portion of the suit-land apper- 
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tallied to iliu PlaintiffB' and ndt to the 
danis’ jote, but the land was Ip the 
dants' possession for over fifteen years 
suit, ijimitation, however, was'.'po bar to^tbb < 
Plaintiffs’ suit, because limitatibn* could not' 
run against them until March 191^;.when they 
got final decree in the redemptiidi suit and 
modified the decree of the trial 

Defendants-Appellants’ odatention yras 
that their possession during the subsisielice of 
the mortgage of Bam Chand was n^.dtilyjid- 
verse to the mortgagee Bam Chand ^t^aleb, to 
the mortgagors, the Plaintiffs-RespcflawiptB, an^_ 
the suit was consequently barred : ' 


tfie auit for ^Session brought 
at ^ngolt 1991 was not barred by limitation 
^caqse the Plaintiffs-Kespondeuts, mortgagors 


$nal decree for redemption was made in Marm 
1915 and possession of t^ Defendants ca^ 
not be adverse to the mortgagors before 
1915, and the suit was not barred., ‘ ^ 
Mr. S. C. Bose (Advocate) with Bo^ 
Gopendra Nath Das for the Appellants. ^ 
. Dr. S. C. Basack (Advocate) with Bahu 
Punehamn Ghose for the ^sppndents. 

• H. D. C. Appeal dipmsed tcHh cost^, 


[End ot Voi. XXX.] 









